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HURLBUT    V.    MoKoNB. 

[55  COHNECnCUT,  SL] 

Is  AonoN  TO  Enjoin  Contincance  av  Nihsanoe  and  iob  Damages,  it 

is  an  insufficient  defense  that  the  business  alleged  to  be  a  nuisance  is- 
per  ee  lawful,  and  the  use  made  by  the  defendant  of  his  own  property  is^ 
reasonable;  nor  is  it  sufficient  that  the  locality  is  one  in  which  there  is  a 
large  number  of  other  manufacturing  establishments,  and  the  neighbor- 
hood is  largely  occupied  by  mechanics  and  tenement-houses;  nor  that 
the  plaintiff  elected  to  build  in  the  locality  on  his  own  land,  and  resid» 
there  after  the  defendant  erected  the  nuisance. 

QoxanoN  of  Reasonable  Use  of  One's  Propertt  is  to  be  determined  in 
view  of  the  rights  of  others. 

NoiSANOE — Proper  Elements  of  Damage  —  Evidence  Presxtmed  to  bh 
Used  for  Proper  Purpose.  —  A  suit  was  brought  for  an  injunction 
against  the  continuance  of  a  nuisance,  and  also  for  damages.  The  court, 
in  its  findings,  went  beyond  the  allegations  of  the  complaint  in  two  par* 
ticulars,  namely,  with  regard  to  the  intolerable  character  of  the  nuisance, 
and  its  effect  upon  the  health  of  the  plaintiff  and  his  family.  Held,  that 
M  the  suit  waa  for  an  injunction  and  also  for  damages,  it  would  be  pre- 
samed,  in  the  absence  of  any  evidence  to  the  contrary,  that  the  facta 
onalleged  were  applied  by  the  judge  to  the  matter  of  the  injunction, 
and  were  not  considered  by  him  as  ground  for  additional  damagwa, 
especially  as  there  was  no  objection  to  the  facts  in  the  court  below. 

Suit  for  an  injunction  against  the  continuance  of  a  nui- 
eance,  and  for  damages.    The  facts  appear  in  the  opinion. 

H,  C.  Robinson  and  E.  H.  Hyde^  Jr.y  for  the  appellanta. 

C.  H.  Briscoe  and  C.  A.  Safford,  for  the  appellee. 

By  Court,  Loomis,  J.    This  is  a  complaint  for  an  injunotion, 
and  for  the  recovery  of  damages  on  account  of  an  alleged  nui- 
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Bance  erected  and  continued  by  the  defendants  on  their  own 
land,  adjacent  to  the  plaintifiF's  dwelling-house. 

The  trial  court  found  the  issue  for  the  plaintiff,  and  assessed 
his  damages  at  one  thousand  dollars;  but  pending  the  suit 
there  was  such  a  change  made  by  the  defendants  in  the  mode 
of  operating  their  works  as  to  render  the  preventive  remedy 
asked  for  unnecessary,  and  therefore  the  injunction  was  de- 
nied. 

The  eight  errors  assigned  may,  for  the  purposes  of  this 
review,  be  reduced  to  two;  namely,  that  the  facts  found  will 
not  sustain  any  judgment  for  the  plaintiff;  and  that  the  court 
entertained  improper  elements  of  damage,  which  increased 
the  amount  of  the  judgment. 

1.  Under  the  first  head  the  question  is,  whether  the  exist- 
ence and  operation  of  the  defendants'  steam  planing-mill,  in 
the  manner  in  which  it  was  conducted  and  located,  so  ma- 
terially interfered  with  the  comfort  and  enjoyment  of  the 
plaintiff  and  his  family  in  their  dwelling-house  as  to  consti- 
tute a  nuisance.  The  finding  of  the  court  is  so  full  and 
strong  on  this  point  that  it  would  seem  conclusive.  It  is  as 
follows:  "The  defendants  use  the  shavings  and  sawdust  from 
their  machines  for  fuel  to  generate  steam.  Such  light  and 
combustible  fuel  makes  a  great  deal  of  smoke  and  cinders. 
The  machinery  of  the  mill,  whenever  it  is  in  motion,  makes 
much  noise;  so  great  is  the  noise  of  the  machinery,  and  so 
near  is  it  to  the  plaintiff's  house,  that  when  it  is  in  motion 
it  is  impossible  for  the  plaintiff  or  the  members  of  his  family 
to  read,  write,  or  carry  on  conversation  without  great  diflEi- 
culty.  It  causes  the  house  to  jar  so  that  the  windows  rattle 
in  the  casings;  dishes  and  other  like  things  standing  on  the 
table  or  on  shelves  will  shake  and  jolt  together.  The  health 
of  the  plaintiff  and  his  family  has  been  injured.  A  tenant 
in  the  house,  a  Mrs.  Whiting,  was  sick  there  and  died.  Her 
medical  attendant  testified  in  court  that  she  suffered  greatly 
from  the  noise  of  the  defendants'  machinery,  and  that  her 
disease  was  aggravated  and  her  death  hastened  by  it.  The 
wife  of  the  plaintiff,  being  in  a  delicate  state  of  health,  has 
Buffered  very  much  from  headaches  caused  by  the  noise. 
The  value  of  the  houte  has  been  and  is  greatly  impaired,  — 
especially  its  rental  value.  The  plaintiff  has  been  unable  to 
procure  tenants,  and  such  as  ho  does  procure  are  unwilling 
to  pay  as  much  rent  as  he  before  received.  The  smoke  and 
cinders  from  the  defendants'  chimney  came  into  the  plain- 
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tiff's  yard  and  into  his  house  whenever  a  door  or  window  was 
opened.  Clothes  in  the  yard  hung  out  to  dry  were  made  foul 
eo  that  they  had  to  be  washed  again.  Everything  in  the 
house  was  soiled,  —  the  floors,  carpets,  walls,  windows,  cur- 
tains, and  even  the  table  on  which  they  ate  their  meals. 
Upon  more  than  one  occasion  the  plaintiff  and  his  family 
were  unable  to  eat  the  meal  which  had  been  prepared  for 
them,  so  dense  and  noisome  was  the  smoke  which  came  into 
the  house  from  the  defendants'  mill.  In  some  or  all  of  these 
ways  the  plaintiff  has  been  troubled,  annoyed,  injured,  dis- 
comforted, and  distressed,  and  the  house  made  almost  unin- 
habitable ever  since  the  defendants  erected  their  mill." 

This  surely  was  no  trifling  inconvenience  which  the  civili- 
ties of  good  neighborhood,  in  a  thickly  settled  and  industri- 
ous community,  required  the  plaintiff  to  bear  in  silence,  nor 
was  it  a  matter  painful  merely  to  a  cultivated  taste,  but  the 
finding  makes  it,  beyond  all  controversy,  a  matter  of  great 
physical  discomfort,  powerfully  afi'ecting  the  comfortable  en- 
joyment of  the  plaintiff's  home,  and  impairing  the  health  of 
his  family  and  the  value  of  his  property. 

But  it  is  suggested  that  the  defendants'  business  was  per  se 
lawful,  and  the  use  made  of  their  own  property  was  reason- 
able. 

We  concede  that  the  law  will  not  interfere  with  a  use  that 
is  reasonable.  But  the  question  of  reasonable  use  is  to  be 
determined  in  view  of  the  rights  of  others.  Even  a  cooking- 
stove  may  be  so  located  and  used  as  to  make  it  a  nuisance 
to  the  adjacent  proprietor,  as  in  Grady  v.  Wolnser,  46  Ala. 
381;  7  Am.  Rep.  593.  The  owner  may  erect  buildings  with 
chimneys,  and  build  fires  therein  in  a  proper  manner,  because 
these  are  among  the  necessary  incidents  to  such  property,  but 
ho  has  no  right  to  burn  fuel  in  the  making  of  such  fires  that 
develops  dense  masses  of  smoke  to  the  injury  of  his  neighbor, 
nor  to  build  his  chimneys  so  as  to  send  the  smoke  into  his 
neighbor's  house:  Wood  on  Nuisances,  sec.  432. 

It  is  further  said  that  the  place  in  question  was  a  manu- 
facturing-locality, and  that  the  plaintifl''s  annoyances  and 
damage  were  only  such  as  were  incident  to  the  neighborhood 
where  he  had  elected  to  reside. 

In  determining  whether  the  defendants  violated  any  just 
rights  of  the  plaintiff,  the  location  and  surroundings  are  to 
be  considered,  for  it  is  undoubtedly  true  that  what  constitutes 
a  nuisance  in  one  locality  may  not  be  in  another,  and  we  can 
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fully  accept  the  rule  laid  down  in  McCaffrey's  Appeal,  105 
.?a.  St.  253.  "A  person  who  resides  in  the  center  of  a  largo 
city  must  not  expect  to  be  surrounded  by  the  stillness  which 
prevails  in  a  rural  district.  He  must  necessarily  hear  some 
of  the  noise,  and  occasionally  feel  slight  vibrations  produced 
by  the  movement  and  labor  of  its  people  and  by  the  hum  of 
its  mechanical  industries." 

And  if  we  should  adopt  the  distinction  laid  down  by  Lord 
Chancellor  Westbury  in  St.  Helenas  Smelting  Co.  v.  Tipping, 
11  H.  L.  Cas.  650,  cited  by  the  defendants,  between  a  nui- 
sance producing  a  material  injury  to  property,  where  the  right 
of  action  is  absolute,  and  an  alleged  nuisance  which  produces 
merely  personal  annoyance  and  discomfort,  where  the  right 
of  action  depends  "greatly  on  the  circumstances  of  the  place 
where  the  thing  complained  of  occurs,"  we  still  think  there  is 
no  authority  that  would  deny  a  right  of  action  under  the 
facts  and  circumstances  of  this  case  as  described  in  the  find- 
ing. The  vivid  language  of  Thompson,  J.,  in  delivering  the 
opinion  in  Dennis  v.  Eckhardt,  3  Grant  Cas.  390,  with  slight 
changes,  would  seem  to  describe  this  case.  "  Some  discomforts 
must  be  endured  as  compensation  for  the  conveniences  of  city 
life;  ....  but  I  cannot  find  authority  in  law  for  saying  that 
a  thing  which  fills  the  atmosphere  that  others  have  a  right  to 
live  in  with  offensive  smoke  and  odors,  stifles  the  breath,  pro- 
duces nausea  and  headache,  ....  prevents  the  drying  of 
clothes  and  ventilation  of  houses,  darkens  the  sunlight,  and 
converts  pleasant  residences  into  prison-houses  in  dog-days, 
and  defiles  carpets,  curtains,  and  dinner-plates  with  deposits 
of  soot  and  dirt,  is  not  a  nuisance,  even  though  the  results  are 
only  occasional." 

The  claim  of  the  defendants,  that  the  locality  is  one  "  given 
over  to  mechanical  industries,"  is  not  in  full  accord  with  the 
finding.  The  plaintifi''s  house  is  on  Governor  Street,  and  on 
this  street  there  is  no  claim  that  there  are  any  manufactur- 
ing establishments.  There  are  such  on  Sheldon  Street,  and 
it  is  found  that  "  within  one  thousand  or  fifteen  hundred  feet 
of  the  defendants'  premises  there  are  a  number  of  other  manu- 
facturing establishments,  and  the  neighborhood  within  the 
distance  above  stated  is  largely  occupied  by  mechanics  and 
by  tenement-houses."  All  these  manufacturing  establishments 
are  of  course  still  more  remote  from  the  plaintiff's  house,  and 
the  distance  obviously  is  so  great  as  to  preclude  any  annoyance 
from  smoke,  cinders,  or  the  jar  of  machinery,  and  the  noise 
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must  be  so  softened  that  it  could  not  well  be  a  nuisance.  All 
the  discomfort  which  the  plaintiff  can  suffer,  therefore,  of  the 
kind  referred  to,  must  come  from  the  establishment  of  the  de- 
fendants, only  twenty-one  feet  distant  from  his  house.  It  is 
probably  in  the  power  of  the  defendants,  without  great  ex- 
pense, to  avoid  all  just  ground  for  complaint.  The  court  finds 
they  have  already  done  so,  mostly  in  respect  to  smoke  and 
cinders. 

In  regard  to  the  suggestion  that  the  plaintiff  elected  to  re- 
side in  this  locality,  there  is  nothing  to  show  that  the  objec- 
tionable business  of  the  defendants  had  ever  been  carried  on 
before  the  plaintiff  took  possession,  but  rather  the  contrary, 
for  they  did  not  build  till  1884.  If,  however,  it  were  other- 
wise, and  the  plaintiff  knew  of  the  nuisance,  and  then  went 
and  took  up  his  abode  near  it,  he  would  not  thereby  be  pre- 
cluded from  maintaining  his  action.  A  man  is  not  to  be  pre- 
cluded from  building  and  living  on  his  own  land  because  the 
adjoining  proprietor  first  erected  a  nuisance,  which  indeed  was 
no  nuisance  till  somebody  went  there  to  live:  Hole  v.  Barlow, 
27  L.  J.  Com.  P.  208;  Commonwealth  v.  Upton,  6  Gray,  473; 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659.  In  regard  to  any 
suggestion  arising  from  the  fact  that  the  dwelling-houses  in  the 
vicinity  are  largely  occupied  by  mechanics  and  tenants,  we 
fully  approve  and  adopt  the  language  of  Chancellor  Zabriskie 
in  delivering  the  opinion  in  Ross  v.  Butler,  19  N.  J.  Eq.  294, 
97  Am.  Dec.  654:  "I  find  no  authority  that  will  warrant  the 
position  that  the  part  of  a  town  which  is  occupied  by  trades- 
men and  mechanics  for  residences  and  carrying  on  trades  and 
business,  and  which  contains  no  elegant  or  costly  dwellings, 
and  is  not  inhabited  by  the  wealthy  and  luxurious,  is  a  proper 
or  convenient  place  for  carrying  on  business  which  renders  the 
dwellings  there  uncomfortable  to  the  owners  and  their  fami- 
lies, by  offensive  smells,  smoke,  cinders,  or  intolerable  noises, 
even  if  the  inhabitants  themselves  work  at  trades  occasioning 
some  degree  of  noise,  smoke,  and  cinders.  There  is  no  prin- 
ciple in  law  or  reason  which  would  give  protection  to  the  large 
comforts  and  enjoyments  with  which  the  wealthy  and  luxu- 
rious are  surrounded,  and  fail  to  secure  to  the  artisan  and 
laborer  and  their  families  the  fewer  and  more  restricted  com- 
forts which  they  enjoy." 

2.  The  remaining  question  is,  whether  there  entered  into 
the  judgment  any  improper  elements  of  damage. 

The  defendants  say,  in  substance,  that  the  court  assessed 
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damages  for  injuries  not  actionable,  but  what  injuries  are  re- 
ferred to  the  assignments  of  error  do  not  mention  at  all.  This 
amounts  to  no  more  than  a  general  assignment  of  error  which 
is  contrary  to  the  rule  on  this  subject,  and  might  be  disre- 
garded, but  as  the  defendants  were  heard  in  argument  upon 
the  question,  it  may  be  more  satisfactory  to  dispose  of  it  upon 
its  merits. 

Resorting,  then,  to  the  oral  argument  before  this  court  to 
supply  the  omission  referred  to,  we  find  that  after  a  criticol 
analysis  of  the  finding  the  counsel  for  the  defendants  are  able 
to  specify  a  few  particulars  wherein  the  court,  in  describing 
the  efiects  of  the  nuisance,  went  beyond  the  allegations  in  the 
complaint;  for  instance,  the  complaint,  in  referring  to  tho 
effect  upon  the  health  of  the  plaintiff  and  his  family,  says 
simply  that  it  was  endangered,  whereas  the  finding  is  that  it 
was  injured;  also,  where  the  complaint  only  speaks  of  the  effect 
of  the  running  of  the  defendants'  machinery  as  causing  an 
intolerable  noise,  making  it  impossible  to  hear  conversation, 
the  finding  states,  in  addition,  that  it  caused  the  house  to  jar, 
and  made  the  windows  rattle  and  the  dishes  jolt  together. 
Now,  without  stopping  to  show  how  far  these  facts  might  come 
in  under  the  general  allegations  of  the  complaint  in  respect  to 
being  harassed,  annoyed,  and  made  uncomfortable,  and  tho 
housO  being  made  unfit  for  habitation,  we  may  concede,  for 
the  purposes  of  discussion,  that  in  the  two  particulars  men- 
tioned, the  finding  specifies  injuries  not  specifically  alleged, 
and  our  answer  is,  that  the  inference  attempted  to  be  drawn 
therefrom,  that  the  court  gave  damages  for  those  additional 
injuries,  is  unwarrantable.  It  should  be  borne  in  mind  that 
the  suit  was  for  an  injunction,  and  also  for  damages,  and  tho 
evidence  to  be  received  and  the  facts  to  bo  found  and  made 
part  of  the  record  had  reference  necessarily  to  both  remedies. 

All  the  necessary  effects  of  running  the  defendants'  ma- 
chinery in  close  proximity  to  the  plaintiff's  house  were  to  be 
inquired  into  upon  the  trial,  in  order  to  determine  whether  it 
was  a  nuisance,  and  whether  it  was  such  a  one  as  to  demand 
the  extraordinary  remedy  of  an  injunction.  The  facts  re- 
ferred to,  therefore,  had  a  proper  office  to  perform.  "Health 
endangered  "  was  perfectly  established  when  the  court  found 
health  actually  injured,  for  the  greater  must  include  the  less, 
and  health  injured  was  a  much  stronger  reason  for  an  injunc- 
tion, as  the  nuisance  if  continued  might  result  in  the  per- 
manent impairment  of  health.     So  as  to  the  other  fact,  if  the 
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machinery  operated  with  such  tremendous  power  as  to  jar  tho 
house  itself,  the  court  not  only  would  see  how  intense  and  in- 
tolerable the  noise  must  have  been,  and  that  the  allegation  in 
that  respect  was  true,  but  that  the  necessity  for  an  injunction 
was  more  urgent  on  that  account.  Noav,  our  conclusion  is,  that 
as  all  the  facts  referred  to  had  a  perfectly  legitimate  office 
to  perform  in  the  mind  of  the  trial  judge,  it  is  to  be  conclu- 
sively persumed,  in  the  absence  of  any  evidence  to  the  con- 
trary shown  by  tho  record,  that  they  were  so  applied.  This 
principle  has  often  been  invoked  to  prevent  a  ncvv^  trial  for  an 
alleged  improper  admission  of  evidence,  where  there  was  a 
general  objection  at  the  time,  and  the  court  received  the  evi- 
dence but  gave  no  indication  as  to  the  use  to  be  made  of  it, 
and  where  for  one  purpose  it  would  have  been  proper,  but  for 
another  very  improper.  The  party  in  such  cases  is  never  al- 
lowed to  say  it  was  used  for  the  improper  purpose.  The  anal- 
ogy is  perfect,  only  in  the  case  at  bar  there  is  stronger  reason 
to  apply  the  principle,  because  there  was  no  objection  at  all  to 
the  facts  in  the  court  below,  and  yet,  in  effect,  we  are  asked 
to  reverse  the  presumption,  and  hold  that  where  facts  had  a 
legitimate  and  an  illegitimate  purpose  it  must  be  conclusively 
presumed  in  favor  of  the  latter.  We  cannot  accede  to  such 
an  extraordinary  demand. 

There  was  no  error  in  the  judgment  complained  of. 


Business  must  be  so  Conducted  as  not  to  Constitute  Nuisance. 
Otherwise  it  will  be  enjoined:  Sullivan  v.  Royer,  1  Am.  St.  Rep.  51,  and 
note  54;  Rhodes  v.  Dunbar,  93  Am.  Dec.  221,  and  note  229;  Self  tied  v.  Hays, 
60  Am.  Rep.  1G7,  and  note  171;  Appeal  of  Pennsylvania  Lead  Co.,  42  Id.  534; 
Pi-uner  v.  Pendleton,  40  Id.  738;  Minke  v.  Hofeman,  29  Id.  03;  DiUman  v. 
Repp,  33  Id.  325;  McKeon  v.  See,  10  Id.  059;  Adama  v.  Michael,  17  Id.  516. 


State  v.  Glidden. 

[55  Connecticut,  46.1 

It  will  be  Assumed  that  Intention  was  to  Charge  but  Onb  Of- 
FENSE,  where  all  the  counts  in  an  information  are  manifestly  based  upon 
one  and  the  same  transaction. 

Combination  of  Two  or  More  Persons  to  Commit  Crime  or  Misde- 
meanor, or  to  effect  a  lawful  purpose  by  unlawful  means,  is  itself  an 
offense. 

It  is  Criminal  Offense  for  two  or  more  persons,  corruptly  or  maliciously, 
to  confederate  and  agree  together  to  deprive  another  of  his  liberty  or 
property. 
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Acts  of  Persons  in  Combining  Together  to  Intimidate  Emploteb, 
and  to  compel  him  against  his  will  to  discharge  his  workmen,  and  em« 
ploy  such  other  persons  as  the  conspirators  should  name,  fall  within 
the  prohibition  of  the  Connecticut  act  of  1878,  chapter  92,  which  sub- 
jects to  a  fine  or  imprisonment  "  every  person  who  shall  threaten  or  use 
any  means  to  intimidate  any  person,  to  compel  such  person,  against  his 
will,  to  do  or  abstain  from  doing  any  act  which  such  person  has  a  legal 
right  to  do,  or  shall  persistently  follow  such  person  in  a  disorderly 
manner,  or  injure  or  threaten  to  injure  his  property,  with  intent  to 
intimidate  him." 

Conspiracy  —  Corrupt  and  Malicious  Conduct.  —  An  information  alleged 
that  the  defendants  conspired  to  threaten  and  use  means  (the  boycott) 
to  intimidate  the  Carrington  Publishing  Company,  to  compel  it,  against 
its  will,  to  abstain  from  doing  an  act  (to  keep  in  its  employ  workmen  of 
its  own  choice)  which  it  had  a  legal  right  to  do,  and  to  do  an  act  (em> 
ploy  the  defendants  and  such  persona  as  they  should  name)  which  it 
had  a  legal  right  to  abstain  from  doing:  held,  that,  looking  at  the  trans- 
action  as  it  appeared  on  the  face  of  the  information,  the  defendants'  pur- 
pose  was  to  deprive  the  publishing  company  of  its  liberty  to  carry  on  its 
business  in  its  own  way,  although  in  doing  so  it  interfered  with  no  right 
of  the  defendants;  the  motive  was  to  gain  an  advantage  unjustly  and  at 
the  expense  of  others,  and  therefore  the  act  was  legally  corrupt;  and  as 
a  means  of  accomplishing  the  purpose,  the  parties  intended  to  harm  the 
publishing  company,  and  therefore  it  was  malicious. 

Id.  — Crime  in  Oppressing  Workmen. — The  information  further  alleged 
that  another  purpose  of  the  defendants  was  to  injure  and  oppress  cer- 
tain  workmen  of  the  publishing  company:  held,  that  a  crime  was 
charged,  within  the  contemplation  of  the  statute. 

Id.  — Crime  in  Extorting  Money.  — The  information  also  alleged  that  one 
object  of  the  defendants  was  to  extort  money  from  the  publishing  com* 
pany  by  unlawful  means:  Jield,  that  a  crime  was  charged. 

Id.  —  Wholesale  Boycotting.  —  It  was  charged  that  the  defendants  not 
only  attempted  to  injure  the  publishing  company,  but  also  contem* 
plated  the  "  wholesale  boycotting"  of  all  the  patrons  of  that  company: 
held,  that  such  conduct  must  be  regarded  as  prima  facie  malicious  and 
corrupt. 

Id. — Term  "Boycott"  Defined. — The  means  by  which  it  is  generally 
sought  to  accomplish  a  boycott  are  not  only  unlawful,  but  are  in  some 
degree  criminal. 

Id.  —  Admissibility  in  Evidence  of  Declarations  of  Co-conspiratob.  — 
One  of  the  conspirators,  not  a  defendant,  made  declarations  to  a  work- 
man in  the  employ  of  the  publishing  company,  that  if  they,  the  conspi- 
rators, had  another  battle,  the  publishing  company  would  have  to  pay 
the  expenses  of  the  boycott.  The  purpose  was  to  induce  the  workman 
to  join  the  conspiracy.  Held,  that  the  declarations  might  be  regarded  as 
acts  in  the  prosecution  of  the  object  of  the  conspiracy,  and  as  such  they 
were  admissible. 

Id.  —  Evidence,  Relevancy  of.  —  After  the  introduction  of  evidence  to 
prove  that  the  defendant  Glidden  had  been  active  in  attempting  to 
induce  the  public  not  to  patronize  the  publishing  company,  a  witness 
testified  that  he  saw  two  persons,  one  of  whom  was  Glidden,  walk- 
ing up  and  down  one  of  the  most  frequented  streets,  in  company  and 
dose  together,  and  that  from  between  them  copies  of  a  circular  nrging 
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tliG  public  to  boycott  the  publishing  company  were  from  time  to  time 
dropped  on  the  sidewalk,  but  the  witness  was  unable  to  say  which  of 
the  two  dropped  them:  held,  that  the  testimony  was  properly  ad- 
mitted, and  upon  that  evidence  the  jury  might  well  find  that  Glidden 
distributed  the  circulars. 

Id.  — Evidence  as  to  What  was  Done  in  Former  Boycott.  — The  same 
defendants  had  previously  been  active  in  boycotting  a  paper  called  the 
News;  and  it  appeared  that  in  carrying  out  the  conspiracy  against  the 
publishing  company  frequent  reference  was  made  to  the  News  boy- 
cott, the  conspirators  proclaiming  their  purpose  to  pursue  the  same 
general  policy  against  the  publishing  company,  including  a  demand  that 
the  expenses  should  be  paid:  held,  that  the  effect  of  the  references  to 
the  News  boycott  was  a  threat,  and  to  enable  the  jury  to  appreciate 
the  full  force  of  the  threat,  evidence  was  admissible  to  show  what  waa 
done  in  that  case. 

Id.  —  Evidence  Properlt  Excluded.  — A  witness  for  the  state  testified  to 
an  interview  which  he  had  with  the  proprietors  of  the  News,  relative 
to  the  payment  of  expenses  by  them.  On  cross-examination  the  witness 
was  asked  to  state  what  the  defendant  Glidden  had  said  to  him  in  regard 
to  the  same  matter  at  a  subsequent  time,  the  state  having  made  no  allu- 
sion to  it  on  the  direct  examination.  Held,  that  the  evidence  was  inad- 
missible. 

Id.  — Testimony  of  Co-conspirator,  not  Defendant.  — One  of  the  conspi- 
rators, not  a  defendant,  was  called  by  the  state  for  the  purpose  of  prov- 
ing that  he  had  printed  circulars  used  by  the  defendants  in  the  boycott 
of  the  publishing  company.  The  witness  declined  to  testify,  on  the 
ground  that  his  testimony  would  tend  to  criminate  himself.  The  jadge 
of  another  court  was  then  called  to  testify  what  the  witness  had  sworn 
to  in  reference  to  the  matter  on  the  trial  of  another  case  before  him. 
Jleld,  that  the  testimony  was  properly  admitted. 

Id.  — Admissions  of  Conspirators.  — A  witness  for  the  state  testified  that 
she  overheard  a  conversation  among  five  or  six  printers,  members  of  the 
Typographical  Union,  which  commenced  the  boycott,  and  among  whom 
was  one  of  the  defendants,  the  others  not  identified,  in  which  it  was 
stated,  but  by  whom  she  could  not  say,  that  they  were  paying  fifty  cents 
a  week  for  the  expenses  of  the  boycott,  and  that  it  would  be  paid  for 
by  the  publishing  company:  Jield,  that  the  evidence  waa  admissible, 
not  only  against  the  defendant,  who  was  present,  but  against  the  other 
defendants  as  well. 

Information  for  a  conspiracy.  The  first  count,  referred  to 
in  the  opinion,  and  said  to  embrace  the  substance  of  all  the 
others,  charged  the  object  of  the  conspiracy  to  have  been, — 
1.  To  compel  the  Carrington  Publishing  Company,  against  its 
will,  to  discharge  its  workmen  and  to  employ  such  persons  as 
the  defendants  and  their  associates  should  name;  and  2.  To  in- 
jure and  oppress  the  workmen  then  in  the  employ  of  said  cor- 
poration, by  depriving  them  of  their  said  employment.  That  the 
means  to  be  employed  to  accomplish  said  purposes  were  to 
demand  the  discharge  of  said  workmen,  and  the  employment 
of  the  defendants,  etc.;  and  if  such  demand  were  not  complied 
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with  within  forty-eight  hours,  the  defendants  and  their  asso- 
ciates were  to  represent  to  and  threaten  said  corporation  that 
there  were  associated  in  combination  with  the  defendants,  the 
members,  in  said  city,  of  divers  secret  and  large  labor  unions, 
to  the  number  of  one  thousand  persons,  who  could,  by  the  fear 
and  terror  to  be  created  by  the  secrecy  and  discipline  of  this 
said  secret  organization,  and  by  the  large  number  of  the  mem- 
bers thereof,  and  by  the  to  be  threatened  and  concerted  with- 
drawal of  the  patronage  of  the  defendants  and  their  associates, 
and  by  stopping  and  promoting  the  patronage  of  others,  through 
threats  and  intimidations,  and  by  other  unlawful  means, 
would  so  control  the  persons  dealing  with  said  corporation  as 
to  compel  them,  though  against  their  will,  to  cease  doing 
business  with  said  corporation;  and  who  could  and  would  boy- 
cott the  business  of  said  corporation,  and  so  would  substan- 
tially injure  and  destroy  its  business,  and  prevent  the  same 
from  being  carried  on,  unless  said  corporation  would  discharge 
said  workmen,  and  employ  the  defendants,  etc.  And  if  said 
corporation  did  not  yield  to  said  demands,  the  defendants 
and  their  associates  would,  in  like  manner,  represent  to  and 
threaten  all  persons  dealing  with  said  corporation;  and  that 
they  could  and  would  so  control,  boycott,  and  injure  the  busi- 
ness customers  of  such  persons  as  through  fear,  etc.,  and  by 
the  to  be  threatened  and  concerted  withdrawal  of  the  patron- 
age of  the  defendants,  etc.,  and  by  stopping  and  preventing 
the  patronage  of  others  through  the  threats  and  intimidations, 
and  by  other  unlawful  means  to  compel  such  customers, 
though  against  their  will,  to  cease  doing  business  with  the 
subscribers  and  others,  patrons  of  said  corporation;  and  that 
the  defendants  would  not  give  up  or  abandon  said  proceeding 
to  injure  the  business  of  said  corporation  until  they  had 
either  destroyed  and  prevented  said  business  from  being  car- 
ried on,  or  until  said  corporation  should  comply  with  their 
said  demands,  and  should  further  pay  to  the  defendants  a 
large  sum  of  money,  viz.,  five  hundred  dollars,  to  defray  the 
expenses  of  the  defendants  and  their  said  associates  in  so 
carrying  out  said  conspiracy.  It  was  then  charged  that  such 
demand  was  made  on  the  corporation,  and  was  not  complied 
with;  that,  therefore,  the  agreed  representations  and  threats 
were  made  to  said  corporation;  that  said  corporation  still  re- 
fusing to  yield,  the  agreed  representations  and  threats  were 
made  to  the  subscribers  and  patrons  of  said  corporation,  etc. 
The  Carrington  Publishing  Company  was  a  corporation  en- 
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gaged  in  publishing  a  daily  newspaper  and  advertising  me- 
dium, called  the  Journal  and  Courier.  Other  facts  appear  in 
the  opinion. 

Piatt  and  Russell,  and  J.  T.  Moran,  for  the  appellants. 

/.  W.  Ailing,  for  the  state. 

By  Court,  Carpenter,  J.  This  is  an  information  for  a  con- 
spiracy. The  defendants  demurred  to  the  information;  their 
demurrer  was  overruled.  They  then  pleaded  not  guilty;  the 
verdict  was  guilty  as  to  all  but  one  of  the  defendants;  the  de- 
fendants convicted  appealed.  The  appeal  raises  a  question  as 
to  the  sufficiency  of  the  information,  and  also  some  questions 
of  evidence. 

Is  an  offense  sufficiently  charged  in  the  information?  There 
are  six  counts.  The  verdict  was  taken  separately  as  to  each 
defendant  on  each  count.  The  three  defendants  who  wero 
convicted  were  found  guilty  on  all  the  counts. 

We  assume  that  it  was  the  intention  of  the  attorney  to 
charge  but  one  offense,  as  all  the  counts  are  manifestly  based 
upon  one  and  the  same  transaction.  The  first  cOunt  [set  out 
above]  seems  to  embrace  the  substance  of  all  the  others,  so 
that  we  have  no  occasion  further  to  consider  the  different 
counts  separately. 

We  will  next  inquire.  What  is  a  criminal  conspiracy?  We 
will  not  attempt  to  formulate  in  a  single  sentence  a  definition 
which  will  embrace  every  case  of  conspiracy  which  the  law 
will  regard  as  criminal.  Such  a  definition  will  of  necessity 
embrace  not  only  a  great  variety  of  subjects,  but  also  many 
distinct  and  independent  classes  of  subjects.  Wo  shall  there- 
fore have  a  better  understanding  of  the  matter  if  wc  consider 
each  part  of  such  a  definition  by  itself,  each  part  having  ref- 
erence to  a  class  of  objects  or  purposes  which  may  form  tho 
subject  of  a  criminal  conspiracy. 

In  the  first  place,  it  seems  to  be  generally  conceded  that  if 
two  or  more  persons  confederate  and  agree  together  to  commit 
some  crime  or  misdemeanor,  such  confederation  or  agreement 
is  itself  an  offense.  Here  we  are  hardly  on  debatable  ground ; 
and  here  we  will  pause  and  apply  this  partial  definition  to 
this  information. 

A  statute  passed  in  1878  provides  that  "every  person  wl.o 
shall  threaten  or  use  any  means  to  intimidate  any  person,  to 
compel  such  person,  against  his  will,  to  do  or  abstain  froju 
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doing  any  act  which  such  person  has  a  legal  right  to  do,  or 
shall  persistently  follow  such  person  in  a  disorderly  manner, 
or  injure  or  threaten  to  injure  his  property,  with  intent  to  in- 
timidate him,  shall  upon  conviction  he  liable  to  a  fine  not  ex- 
ceeding one  hundred  dollars,  or  imprisonment  in  the  county 
jail  six  months":  Session  Laws  of  1878,  c.  92. 

This  statute  was  unquestionably  designed  as  a  substitute  for 
the  act  of  1877,  which  doubtless  had  its  origin  in  the  appre- 
hension which  prevailed  throughout  the  country  at  the  time 
of  and  soon  after  the  trouble  on  the  Pennsylvania  railroad, 
during  which  there  was  such  an  immense  destruction  of  prop- 
erty at  Pittsburg.  The  operation  of  that  act  was  limited  to 
railroad,  gas,  and  telegraph  companies.  The  act  of  1878  re- 
moved the  limitation,  and  was  designed  to  protect  all  persons, 
natural  or  artificial,  employers  or  employees,  in  the  manage- 
ment and  control  of  their  own  business.  It  simply  extended 
the  remedy.  We  cannot  therefore  limit  the  act  of  1878  to  sub- 
jects embraced  in  the  act  of  1877,  without  doing  violence  to 
the  manifest  intention  of  the  legislature. 

Do  the  acts  which,  it  is  alleged,  the  defendants  conspired  to 
do,  fall  within  the  prohibition  of  the  act  of  1878?  They  pro- 
posed to  threaten  and  use  means  (the  boycott)  to  intimidate 
the  Carrington  Publishing  Company,  to  compel  it,  against  its 
will,  to  abstain  from  doing  an  act  (to  keep  in  its  employ  the 
workmen  of  its  own  choice)  which  it  had  a  legal  right  to  do, 
and  to  do  an  act  (employ  the  defendants  and  such  persons  as 
they  should  name)  which  it  had  a  legal  right  to  abstain  from 
doing.  There  can  be  but  one  answer  to  the  question, — the  acts 
proposed  are  clearly  prohibited  by  the  statute. 

We  might  perhaps  stop  here;  but  the  argument  of  the  case 
took  a  much  wider  range,  and  the  case  itself  will  justify,  and 
the  times  in  which  we  live  seem  to  require,  a  more  extended 
examination  of  the  subject. 

Conspiracies  against  the  government,  and  conspiracies  to 
hinder  or  obstruct  the  administration  of  justice,  which  are 
also  regarded  as  criminal  conspiracies,  need  not  be  considered 
in  this  case. 

It  has  often  been  said  that  a  conspiracy  to  effect  an  unlaw- 
ful purpose,  or  a  lawful  purpose  by  unlawful  means,  is  an  of- 
fense. But  this  is  said  to  be  a  limitation  rather  than  a  defi- 
nition. It  certainly  lacks  definiteness.  Many  acts  are  said 
to  be  unlawful  which  would  not  be  the  subject  of  a  criminal 
conspiracy.     Other  acts  are  unlawful  because  they  are  in  vio- 


Feb.  1887.]  State  v.  Glidden.  29 

lation  of  the  criminal  law  or  of  some  penal  statute.  If  the 
ends  or  the  means  are  criminal  in  themselves,  or  contrary  to 
some  penal  statute,  the  conspiracy  is  clearly  an  offense.  Be- 
tween these  two  extremes  a  great  variety  of  cases  may  arise, 
many  of  which  ought  not  to  be  regarded  as  criminal.  Sup- 
pose two  or  more  boys,  for  instance,  agree  to  go  upon  another's 
land;  the  proposed  act  is  or  may  be  a  trespass,  and  therefore 
unlawful.  If  they  do  not  go,  no  harm  is  done;  if  they  do  go, 
they  are  or  may  be  liable  civilly,  but  no  one  would  seriously 
contend  that  in  either  case  they  would  be  liable  criminally  for 
the  conspiracy.  But  suppose  two  or  more  conspire  unjustly 
and  wrongfully  to  deprive  another  of  his  liberty  or  property; 
then,  as  we  shall  hereafter  see,  the  criminal  law  may  take 
cognizance  of  the  act.'  Of  course  it  is  diflScult,  if  not  impos- 
sible, to  define  accurately  and  clearly  in  advance  what  would 
and  what  would  not  be  an  offense.  Hence  the  difficulty  of 
regulating  by  statute  in  all  cases  the  law  of  criminal  con- 
spiracy. But  this  difficulty  is  not  confined  to  these  cases. 
There  are  other  offenses  at  common  law  that  are  not  defined 
by  any  statute.  The  statute  prescribes  a  penalty  for  such 
cases  without  attempting  to  define  in  advance  the  acts  which 
shall  constitute  an  offense.  It  is  left  for  the  court  to  determine 
in  each  particular  case  whether  it  is  or  is  not  an  ofiense.  For 
instance,  it  has  been  held  an  ofiense  at  common  law  for  a  pris- 
oner to  escape  from  jail,  and  for  one  to  solicit  another  to  com- 
mit the  crime  of  adultery.  Neither  of  these  acts  is  forbidden 
by  statute,  yet  it  was  held  in  each  case,  after  the  act,  that  it 
was  an  offense.  The  supposed  hardship  is  only  apparent;  it 
is  not  real.  The  danger  that  an  innocent  man  will  be  pun- 
ished criminally  for  a  conspiracy,  because  the  act  was  not 
forbidden  by  the  written  law,  is  very  small.  It  is  hardly  sup- 
posablo  that  prosecutions  will  be  instituted  and  sustained  b}' 
the  court  and  jury  unless  the  acts  done  or  contemplated  are 
clearly  illegal  and  morally  wrong;  so  much  bo  as  to  leave  little 
or  no  room  for  a  right-minded  man  to  doubt. 

If  we  were  to  attempt  to  give  a  rule  applicable  to  this 
branch  of  the  subject,  we  should  say  that  it  is  a  criminal 
offense  for  two  or  more  persons  corruptly  or  maliciously  to 
confederate  and  agree  together  to  deprive  another  of  his  lib- 
erty or  property.  Such  a  rule  is  proximately  correct  and 
practically  just. 

Now,  if  we  look  at  this  transaction  as  it  appears  on  the  face 
of  this  information,  we  shall  be  satisfied  that  the  defendants' 
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purpose  was  to  deprive  the  Carrington  Publishing  Company 
of  its  liberty  to  carry  on  its  business  in  its  own  way,  although 
in  doing  so  it  interfered  with  no  right  of  the  defendants.  The 
motive  was  a  selfish  one,  —  to  gain  an  advantage  unjustly, 
and  at  the  expense  of  others;  and  therefore  the  act  was  legally 
corrupt.  As  a  means  of  accomplishing  the  purpose,  the  parties 
intended  to  harm  the  Carrington  Publishing  Company,  and 
therefore  it  was  malicious.  It  seems  strange  that  in  this  day, 
and  in  this  free  country,  —  a  country  in  which  law  interferes 
80  little  with  the  liberty  of  the  individual,  —  it  should  be 
necessary  to  announce  from  the  bench  that  every  man  may 
carry  on  his  business  as  he  pleases,  —  may  do  what  he  will  with 
his  own,  so  long  as  he  does  nothing  unlawful,  and  acts  with 
due  regard  to  the  rights  of  others;  and  'that  the  occasion  for 
such  an  announcement  should  be,  not  an  attempt  by  govern- 
ment to  interfere  with  the  rights  of  the  citizen,  nor  by  the  rich 
and  powerful  to  oppress  the  poor,  but  an  attempt  by  a  large 
body  of  workingmen  to  control,  by  means  little  if  any  better 
than  force,  the  action  of  employers.  The  defendants  and  their 
associates  said  to  the  Carrington  Publishing  Company:  "You 
shall  discharge  the  men  you  have  in  your  employ,  and  you 
shall  hereafter  employ  only  such  men  as  we  shall  name.  It 
is  true,  we  have  no  interest  in  your  business,  we  have  no  capi- 
tal invested  therein,  we  are  in  no  wise  responsible  for  its 
losses  or  failures,  we  are  not  directly  benefited  by  its  success, 
and  we  do  not  participate  in  its  profits;  yet  we  have  a  right  to 
control  its  management,  and  compel  you  to  submit  to  our  dic- 
tation." The  bare  assertion  of  such  a  right  is  startling.  The 
two  alleged  rights  cannot  possibly  co-exist.  One  or  the  other 
must  yield. 

If  the  defendants  have  the  right  which  they  claim,  then  all 
business  enterprises  are  alike  subject  to  their  dictation.  No 
one  is  safe  in  engaging  in  business,  for  no  one  knows  whether 
his  business  affairs  are  to  be  directed  by  intelligence  or  ig- 
norance, —  whether  law  and  justice  will  protect  the  business, 
or  brute  force  regardless  of  law  will  control  it;  for  it  must  be 
remembered  that  the  exercise  of  the  power,  if  conceded,  will  by 
no  means  be  confined  to  the  matter  of  employing  help.  Upon 
the  same  principle  and  for  the  same  reasons,  the  right  to 
determine  what  business  others  shall  engage  in,  when  and 
where  it  shall  be  carried  on,  etc.,  will  be  demanded  and  must 
bo  conceded.  The  principle,  if  it  once  obtains  a  foothold,  is 
aggressive,  and  is  not , easily  checked.     It  thrives. on  what  it 
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feeds  on,  and  is  insatiate  in  its  demands.  More  requires  more. 
If  a  large  body  of  irresponsible  men  demand  and  receive  power 
outside  of  law,  over  and  above  law,  it  is  not  to  be  expected 
tbat  tbey  will  be  satisfied  with  a  moderate  and  reasonable  use 
of  it.  All  history  proves  that  abuses  and  excesses  are  inev- 
itable. The  exercise  of  irresponsible  power  by  men,  like  the 
taste  of  human  blood  by  tigers,  creates  an  unappeasable  appe- 
tite for  more. 

Business  men  have  a  general  understanding  of  their  rights 
under  the  law,  and  have  some  degree  of  confidence  that  the 
government,  through  its  courts,  will  be  able  to  protect  those 
rights.  This  confidence  is  the  corner-stone  of  all  business. 
But  if  their  rights  are  such  only  as  a  secret  and  irresponsible 
organization  is  willing  to  concede  to  them,  and  will  receive 
only  such  protection  as  such  an  organization  is  willing  to 
give,  where  is  that  confidence  which  is  essential  to  the  pros- 
perity of  the  country? 

Again,  if  the  alleged  right  is  conceded  to  the  defendants, 
a  similar  right  must  be  conceded  to  the  promoters  of  the  Car- 
rington  Publishing  Company  and  those  with  whom  they  may 
associate;  otherwise  all  men  are  not  equal  before  the  law.  It 
logically  follows  that  they  in  turn  may  control  the  business  mat- 
ters of  the  defendants, — may  determine  what  trade  or  occupa- 
tion they  may  follow,  whether  to  work  in  this  establishment  or 
in  that,  or  in  none  at  all.  Obviously  such  conflicting  claims,  in 
the  absence  of  law,  can  lead  to  but  one  result,  and  that  will 
be  determined  by  brute  force.  It  would  be  an  instance  of  the 
survival,  not  necessarily  of  the  fittest,  but  of  the  strongest. 
That  would  be  subversive,  not  only  of  all  business,  but  also  of 
law  and  of  the  government  itself.  The  end  would  be  anarchy, 
pure  and  simple. 

Once  more:  suppose  the  government  should  assert  the  right 
in  the  same  manner  to  regulate  and  control  the  business 
affairs  of  the  Carrington  Publishing  Company  and  other 
business  enterprises,  how  long  would  the  people  submit  to  it? 
And  yet  the  exercise  of  such  a  power  by  government  would 
be  far  more  tolerable  than  its  exercise  would  be  by  secret 
organizations,  however  wise  and  intelligent  such  organizations 
might  be;  for  government  is  established  by  the  people  and  for 
the  people,  and  is  responsible  to  all  the  people.  If  it  abuses 
its  power,  the  people  have  the  remedy  in  their  own  hands;  but 
if  a  secret  organization,  in  the  management  of  which  the 
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people  at  large  have  no  voice,  abuses  its  power,  and  is  not 
amenable  to  law,  where  is  the  remedy? 

It  is  further  alleged  that  another  purpose  of  the  defendants 
wa.B  to  injure  and  oppress  John  E.  Skinner  and  seven  other 
workmen  of  the  Carrington  Publishing  Company,  by  depriv- 
ing them  of  their  employment.  What  we  have  already  said 
applies  equally  well  to  this  purpose  of  the  defendants.  The 
workmen  named  have  just  as  good  a  right  to  work  for  the  cor- 
poration as  the  defendants  have,  and  this  right  is  entitled  to 
the  same  consideration  and  the  same  protection. 

Then  there  are  these  further  considerations:  it  is  a  combi- 
nation, not  against  capital  nor  employers,  but  against  fellow- 
workmen, — men  whose  earnings  are  comparatively  small,  and 
who  presumably  need  all  their  earnings  for  the  support  of 
themselves  and  their  families.  They  are  ordinarily  poor  men, 
and  men  whose  entire  capital  consists  in  their  trade  and  time. 
It  is  proposed  wantonly  to  deprive  them  of  a  livelihood,  and 
practically  of  all  means  of  support.  If  a  capitalist  is  driven 
from  his  business,  he  has  other  resources;  but  the  poor  me- 
chanic, driven  from  his  employment,  and,  as  is  often  the  case, 
deprived  of  employment  elsewhere,  is  compelled  to  see  his 
loved  ones  suffer  or  depend  upon  charity. 

It  is  also  a  combination  of  many  to  impoverish  and  oppress 
a  few.  The  weaker  party  needs  and  must  receive  the  protec- 
tion of  the  law.  If  in  any  case  it  is  criminal  for  many  to 
combine  to  do  what  any  one  may  lawfully  do  singly,  it  would 
seem  that  this  would  be  such  a  case.  Numbers  can  accom- 
plish what  one  man  cannot, — evil  as  well  as  good;  and  that 
is  the  reason  of  the  combination.  The  law  encourages  com- 
binations for  good,  and  combinations  by  workmen  to  better 
their  condition  by  legitimate  and  fair  means  are  commendable, 
and  should  be  encouraged.  But  combinations  for  evil  pur- 
poses, whether  by  one  class  of  men  or  another,  are  detrimental 
to  the  public  weal  and  cannot  be  regarded  with  favor  by  the 
courts.  But  combinations  for  good  purposes  may  be  perverted, 
and  when  their  power  is  sought  to  be  used  to  harm  their 
fellow-men,  to  deprive  others  of  their  just  rights,  then,  not  the 
combination,  but  the  use  of  it,  becomes  criminal.  In  such 
use  there  is  a  large  element  of  wantonness  and  malice.  Any 
one  man,  or  any  one  of  several  men,  acting  independently,  is 
powerless;  but  when  several  combine  and  direct  their  united 
energies  to  the  accomplishment  of  a  bad  purpose,  the  combi- 
nation is  formidable.    Its  power  for  evil  increases  as  its  num- 


Feb.  1887.]  State  v.  Glidden.  33 

bers  increase.  No  one  man  can  drive  these  workmen  from 
their  situations;  numbers,  if  allowed  their  will,  may  do  it. 
The  intention  by  one  man,  so  long  as  he  does  nothing,  is  not 
a  crime  which  the  law  will  take  cognizance  of;  and  so,  too,  of 
any  number  of  men  acting  separately;  but  when  several  men 
form  the  intent,  and  come  together  and  agree  to  carry  it  into 
execution,  the  case  is  changed.  The  agreement  is  a  step  in 
the  direction  of  accomplishing  the  purpose.  The  combination 
becomes  dangerous  and  subversive  of  the  rights  of  others,  and 
the  law  wisely  says  that  it  is  a  crime. 

It  is  no  answer  to  say  that  the  conspiracy  was  for  a  lawful 
purpose,  —  to  better  their  own  condition,  to  fix  and  advance 
their  rate  of  wages,  and  further  their  own  material  interest. 
It  is  certainly  true  that  they  had  a  right  to  have  such  a  pur- 
pose, and  to  use  all  lawful  means  to  carry  it  into  efiect.  And 
so  a  purpose  to  acquire  property  is  lawful  so  far  as  it  contem- 
plates lawful  means  only.  But  if  it  contemplates  the  acquisi- 
tion of  money  by  means  of  murder,  theft,  fraud,  or  injustice, 
the  end  does  not  sanctify  the  means. 

Neither  will  these  defendants  be  permitted  to  advance  their 
material  interests,  or  otherwise  better  their  condition,  by" 
any  such  reprehensible  means.  They  had  a  right  to  request 
the  Carrington  Publishing  Company  to  discharge  its  workmen 
and  employ  themselves,  and  to  use  all  proper  argument  in  sup- 
port of  their  request;  but  they  had  no  right  to  say,  "You  shall 
do  this,  or  we  will  ruin  your  business."  Much  less  had  they 
a  right  to  proceed  to  ruin  its  business.  In  such  a  case,  the 
direct  and  primary  object  must  be  regarded  as  the  destruction 
of  the  business.  The  fact  that  it  is  designed  as  a  means  to  an 
end,  and  that  end  in  itself  considered  is  a  lawful  one,  does  not 
divest  the  transaction  of  its  criminality. 

In  considering  the  demurrer,  we  would  not  overlook  the  fact 
that  it  is  alleged  that  one  object  of  the  defendants  was  to 
extort  money  from  the  Carrington  Publishing  Company.  It 
must  be  conceded  that  the  exaction  of  money  otherwise  than 
by  legal  means  is  unlawful  in  a  criminal  sense.  But  the  suf- 
ficiency of  this  information  does  not  depend  upon  that  alle- 
gation.    It  is  therefore  unnecessary  to  notice  it  further. 

Neither  do  we  overlook  the  character  and  magnitude  of  this 
conspiracy,  as  evidenced  by  the  wholesale  boycotting  contem- 
plated of  the  patrons  of  the  Carrington  Publishing  Company. 
Perhaps  no.  new  or  diflerent  principle  applies  to  this  part  of 
the  case.     We  cannot  forbear  remarking,  however,  that  it 
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evinces  a  recklessness  and  disregard  of  the  rights  of  others 
seldom  witnessed  in  business  affairs.  Assuming,  as  vie  do, 
that  these  defendants  are  honest,  well-meaning  men,  it  is  difiB- 
cult  for  us  to  understand  how  they  could  be  willing  to  involve 
the  innocent  patrons  of  the  Carrington  Publishing  Company 
in  embarrassment,  and  possible  ruin,  merely  for  the  purpose 
of  furthering  their  cause  in  a  controversy  in  which  these 
patrons  were  not  concerned.  Prima  facie,  such  conduct  must 
bo  regarded  as  malicious  and  corrupt. 

We  will  also  notice  that  it  is  alleged  that  the  conspiracy 
contemplated  boycotting  as  a  means  to  the  end  sought.    That 
word  is  not  easily  defined.     It  is  frequently  spoken  of  as  pas- 
sive merely,  —  a  let-alone  policy,  —  a  withdrawal  of  all  busi- 
ness relations,  intercourse,  and  fellowship.     If  that  is  its  only 
meaning,  it  will  be  difficult  to  find  in  it  anything  criminal. 
We  may  gather  some  idea  of  its  real  meaning,  however,  by  a 
reference  to  the  circumstances  in  which  the  word  originated. 
Those  circumstances  are  thus  narrated    by  Mr.  Justin   Mc- 
Carthy, an  Irish  gentleman  of  learning  and  ability,  who  will 
be  recognized  as  good  authority.     In  his  work  entitled  "  Eng- 
land under  Gladstone,"  he  says:  "The  strike  was  supported 
by  a  form  of  action,  or  rather  inaction,  which  soon  became 
historical.     Captain  Boycott  was  an  Englishman,  an  agent  of 
Lord  Earne,  and  a  farmer  of  Lough  Mark,  in  the  wild  and 
beautiful  district  of  Connemara.     In  his  capacity  as  agent  he 
had  served  notices  upon  Lord  Earne's  tenants,  and  the  tenan- 
try suddenly  retaliated  in  a  most  unexpected  way,  by,  in  the 
language  of  schools  and  society,  sending  Captain  Boycott  to 
Coventry  in  a  very  thorough  manner.     The  population  of  the 
region  for  miles  round  resolved  not  to  have  anything  to  do 
with  him,  and  as  far  as  they  could  prevent  it,  not  to  allow 
any  one  else  to  have  anything  to  do  with  him.     His  life  ap- 
peared to  be  in  danger,  —  he  had  to  claim  police  protection. 
His  servants  fled  from  him  as  servants  flee  from  their  masters 
in  some  plague-sticken  Italian  city.     The  awful  sentence  of 
excommunication  could  hardly  have  rendered  him  more  help- 
lessly alone  for  a  time.     No  one  would  work  for  him,  —  no  one 
would  supply  him  with  food.     He  and  his  wife  had  to  work  in 
their  own  fields  themselves,  in  most  unpleasant  imitation  of 
Theocritan  shepherds  and  shepherdesses,  and  play  out  their 
grim  eclogue  in  their  deserted  fields  with  the  shadows  of  the 
armed  constabulary  ever  at  their  heels.     The  Orangemen  of 
the  north  heard  of  Captain  Boycott  and  his  Bufferings,  and  th« 
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way  in  which  he  was  holding  his  ground,  and  they  organized 
assistance,  and  sent  him  down  armed  laborers  from  Ulster. 
To  prevent  civil  war,  the  authorities  had  to  send  a  force  of 
soldiers  and  police  to  Lough  Mark,  and  Captain  Boycott's 
harvests  were  brought  in  and  his  potatoes  dug  by  the  armed 
Ulster  laborers,  guarded  always  by  the  little  army." 

If  this  is  a  correct  picture,  the  thing  we  call  a  boycott  origi- 
naly  signified  violence,  if  not  murder.  If  the  defendants  in 
their  hand-bills  and  circulars  used  the  word  in  its  original  sense, 
in  its  application  to  the  Carringtoh  Publishing  Company,  there 
can  be  no  doubt  of  their  criminal  intent.  We  prefer,  however, 
to  belic*'e  that  they  used  it  in  a  modified  sense.  ,As  an  im- 
portation from  a  foreign  country,  we  may  presume  that  they 
intended  it  in  a  milder  sense, — in  a  sense  adapted  to  the  laws, 
institutions,  and  temper  of  our  people.  In  that  sense  it  may 
not  have  been  criminal.  But  even  here,  if  it  means,  as  some 
high  in  the  confidence  of  the  trades-union  assert,  absolute 
ruin  to  the  business  of  the  person  boycotted  unless  he  yields, 
then  it  is  criminal.  Instances  are  not  wanting  in  our  own 
country  where  the  boycott  has  been  attended  with  more  or  less 
violence;  and  it  cannot  be  denied  that  the  natural  tendency  is, 
especially  when  applied  by  the  ignorant  and  vicious,  to  attempt 
to  make  it  successful  by  force.  It  too  often  leads  to  serious 
disturbances  of  the  peace,  and  even  murder.  We  are  loath, 
however,  to  assume  that  these  defendants  intended  any  such 
consequences.  Nevertheless  it  is  a  dangerous  instrumentality 
to  use;  and  if  those  instigating  and  resorting  to  it  do  not  of 
their  own  accord  take  notice  of  its  peril,  and  voluntarily  aban- 
don its  use,  as  we  sincerely  hope  they  will,  the  courts  at  no 
distant  day  will  be  called  upon  to  recognize  its  dangerous  ten- 
dency, and  treat  it  accordingly. 

From  these  considerations  it  is  apparent  that  the  purpose  of 
this  conspiracy,  or  the  means  by  which  it  was  to  be  accom- 
plished, or  both,  were  not  only  unlawful,  but,  as  some  authori- 
ties express  it,  "  were  in  some  degree  criminal." 

We  have  carefully  examined  the  evidence  in  this  case,  and 
are  of  the  opinion  that  it  is  sufficient  to  sustain  the  verdict. 
The  only  point  which  we  regard  as  debatable  is  that  relating 
to  the  purpose  to  demand  money  to  pay  the  expenses  of  the 
boycott;  but  we  think,  on  the  whole,  the  jury  were  justified 
in  finding  that  the  parties  concerned  were  given  to  understand 
that  they  would  be  required  to  pay  the  expenses.  As  the  boy- 
cott never  reached  such  a  stage  as  that  such  a  demand  could 
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with  propriety  be  made,  there  is  no  direct  evidence  that  there 
was  any  intention  to  make  it,  but  there  were  abundant  intima- 
tions that  such  a  demand  would  be  made,  and  there  can  be 
little  doubt  that  such  a  probability  was  distinctly  presented  as 
an  inducement  not  to  prolong  the  contest. 

The  declarations  of  one  Kidd,  who,  as  the  evidence  shows, 
was  one  of  the  conspirators,  although  not  a  defendant,  were  ad- 
mitted in  evidence  against  the  objection  of  the  defendants. 
The  declarations  were  made  during  the  continuance  of  the 
conspiracy,  and  for  the  purpose  on  the  part  of  the  conspirators, 
including  Kidd,  of  carrying  the  same  into  full  effect,  and  re- 
lated to  the  way  and  manner  by  which  the  conspirators  in- 
tended to  accomplish  their  objects  and  purposes.  What  Kidd 
said  was  in  effect  that  he  did  not  believe  the  Carrington  Pub- 
lishing Company  would  fight  them  as  the  News  did;  that  they 
would  do  the  same  as  they  had  in  the  News  case,  and  appeal 
to  the  merchants  to  take  their  advertisements  out,  and  appeal 
to  the  subscribers;  and  that  they  would  not  do  as  they  had 
done  in  the  News  case,  but  if  they  had  another  battle  they 
would  have  to  pay  the  expenses  of  the  boycott.  These  decla- 
rations were  made  to  one  Skinner,  a  workman  in  the  Courier 
office.  At  some  time  previous  to  the  declarations  in  question, 
he  had  had  an  interview  with  Kidd  and  the  defendant  Glidden, 
at  which  they  attempted  to  induce  him  to  take  part  with  the 
union  in  the  controversy  with  the  Carrington  company,  — 
in  other  words,  to  join  the  conspiracy.  The  declarations  in 
question,  following  the  efforts  by  Glidden  and  Kidd  to  win 
over  Skinner,  may  well  be  regarded  as  supplementary  to  those 
efforts,  and  designed  to  make  them  successful;  and  so  were  acts 
in  the  prosecution  of  the  object  of  the  conspiracy,  and  as  such 
were  admissible. 

As  one  of  the  means  to  carry  the  conspiracy  into  effect,  the 
state  claimed  that  Glidden  distributed  circulars  like  exhibit 
I;  and  to  prove  that  he  did  so  distribute  them,  after  offering 
evidence  to  prove  that  Glidden  had  been  active  in  attempting 
to  induce  the  public  not  to  patronize  the  Courier,  offered  one 
Blakeman  as  a  witness,  who  testified  that  on  the  most  fre- 
quented street  in  New  Haven  he  one  evening  saw  two  persons 
passing,  one  of  whom  was  Glidden,  and  the  other  he  did  not 
know;  that  these  two  persons  were  walking  up  and  down  the 
street  in  company  and  close  together,  and  that  from  between 
them  copies  of  the  circular  were  from  time  to  time  dropped  on 
the  sidewalk;  but  the  witness  was  unable  to  say  which  of  the 
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two  dropped  them.  The  circular  was  as  follows,  in  large  let- 
ters: "A  word  to  the  wise  is  suflQcient.  Boycott  the  Journal 
and  Courier."  To  the  admission  of  this  circular  the  defend- 
ants objected;  the  court  admitted  it.  We  think  it  was  prop- 
erly admitted.  Upon  that  evidence  the  jury  might  well  find 
that  Glidden  distributed  the  circulars. 

A  proposed  agreement  was  submitted  to  the  News  during 
the  progress  of  the  boycott  on  that  paper,  by  these  defendants, 
or  some  of  them  who  were  active  in  that  transaction.  When 
offered  in  evidence,  it  was  objected  to  but  admitted.  It  is  now 
insisted  that  it  ought  not  to  have  been  received,  for  the  reason 
that  it  is  not  admissible  to  prove  that  the  defendants  commit- 
ted a  similar  offense  for  the  purpose  of  proving  that  they  com- 
mitted the  offense  charged.  That  proposition  is  conceded. 
But  we  do  not  understand  that  the  evidence  was  offered  or  re- 
ceived for  any  such  purpose.  These  defendants  were  active 
in  boycotting  the  News.  In  this  transaction  they  frequently 
referred  to  that;  and  proclaimed  their  purpose  to  pursue  the 
same  general  policy,  including  a  demand  that  the  expenses 
should  be  paid.  The  effect  of  that  was  a  threat;  and  was  un- 
derstood as  such  by  the  parties.  Assuming,  as  we  do,  that 
the  parties  also  understood  in  a  general  way  the  details  of  the 
News  boycott,  they  must  also  have  understood  just  what  they 
were  to  expect.  In  order  that  the  jury  may  appreciate  the 
full  force  of  the  threat,  it  is  necessary  to  possess  them  as  far  as 
may  be  with  the  same  knowledge.  The  better  way  to  do  that 
would  seem  to  be  to  show  what  was  done  in  that  case.  That 
disclosed  the  purposes  and  intention  of  the  conspirators  in  the 
present  case.  By  frequent  reference  to  it  as  a  precedent,  they 
made  the  details  of  that  case,  to  some  extent  at  least,  relevant 
and  material. 

Exhibit  L,  which  was  a  notice  to  the  News  that  it  would  be 
charged  fifty  dollars  per  week  as  its  share  of  the  expenses  of 
the  boycott,  was  admissible  for  the  same  reasons. 

The  state  proved  that  the  above-mentioned  paper  was  sub- 
mitted to  the  News  by  one  Fowler.  During  that  interview 
the  subject-matter  of  the  News  paying  the  five  hundred  dol- 
lars was  talked  over  between  the  committee  and  Fowler.  It 
further  appeared  that  Glidden  and  Mulcahy  personally  were 
not  in  favor  of  pressing  the  money  demand,  but  the  commit- 
tee finally  concluded  to  let  it  stand.  On  the  cross-examina- 
tion of  Fowler,  his  attention  was  called  to  another  interview 
between  him  and  Glidden,  which  took  place  subsequently,  and 
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to  which  the  state  on  the  direct  examination  had  not  referred 
or  alluded;  and  the  witness  was  asked  to  state  what  Glidden 
at  such  different  and  subsequent  interview  said  upon  this 
subject  of  money  demand  from  the  News.  This  inquiry  was 
objected  to  and  excluded.     That  ruling  was  clearly  correct. 

One  Mailhouse,  one  of  the  conspirators,  but  not  a  defend- 
ant, was  offered  as  a  witness  by  the  state,  but  declined  to 
testify  on  the  ground  that  his  testimony  would  tend  to  crimi- 
nate himself  The  state  then  offered  Judge  Deming  as  a 
witness,  to  prove  what  Mailhouse  had  sworn  to  on  the  trial  of 
another  case  before  the  city  court.  His  testimony  was  re- 
ceived against  the  defendants'  objection.  The  substance  of 
the  testimony  was,  that  he,  Mailhouse,  printed  some  circulars 
used  by  the  defendants  in  this  case  during  the  existence  of 
the  claimed  conspiracy,  and  while  it  was  being  carried  on, 
and  in  furtherance  thereof  This  testimony  was  objected  to, 
ruled  in,  and  exception  taken. 

The  import  of  the  finding  is,  that  this  testimony  was  offered 
for  the  purpose  of  proving  the  fact  that  Mailhouse  printed  the 
circulars.  The  objection  being  general,  perhaps  it  may  fairly 
be  inferred  that  it  was  on  the  ground  that  that  fact  was  not 
relevant.  If  so,  the  objection  is  without  foundation.  It  may 
have  been  on  the  ground  that  it  was  not  competent  to  prove 
the  fact  by  the  admission  of  a  conspirator  who  was  not  a  party. 
But  the  record  discloses  no  such  ground  of  objection,  and 
counsel  for  the  defense  do  not  allude  to  it  in  their  brief.  As 
that  question  has  not  been  discussed,  we  will  not  consider  it. 
The  only  other  reason  for  objecting  to  it  seems  to  be  that  the 
testimony  of  Mailhouse  before  the  city  court  was  not  admis- 
sible as  the  declaration  of  a  co-conspirator.  That  is  the  only 
question  that  has  been  discussed,  and  we  must  assume  that 
it  is  the  only  one  the  defense  intended  to  raise.  Assuming 
that  the  defendants  are  right  in  this,  still  they  are  not  en- 
titled to  a  new  trial,  because,  as  we  interpret  the  record, 
the  testimony  was  not  offered  for  the  purpose  of  proving 
a  mere  declaration,  but  for  the  purpose  of  proving  the  fact 
that  Mailhouse  printed  the  circulars.  That  is  apparent  from 
the  fact  that  Mailhouse  himself  was  first  offered  as  a  witness. 
He  would  hardly  have  been  offered  for  the  purpose  of  proving 
his  own  declaration,  as  any  other  witness  could  have  sworn  to 
it  just  as  well.  He  was  manifestly  offered  to  prove  that  ho 
printed  the  circulars. 

The  state  offered  one  Bertha  Palm  as  a  witness,  who  tes- 
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tified,  against  the  general  objection  of  the  defendants,  that 
ehe  overheard  a  conversation  between  five  or  six  printers, 
members  of  the  union,  among  whom  was  the  defendant  Mul- 
cahy,  the  others  not  identified,  in  which  it  was  stated,  but  by 
whom  she  could  not  say,  that  they  were  paying  fifty  cents  a 
week  for  the  expenses  of  the  Courier  boycott,  and  that  it 
would  be  paid  for  by  the  Courier.  On  objection  by  the  de- 
fendants, the  court  ruled  that  this  evidence  was  admissible. 

We  are  inclined  to  think  that  this  ruling  was  correct.  Tlie 
boycott  was  inaugurated  and  prosecuted  by  Typographical 
Union  No.  47.  Here  were  five  or  six  of  the  members  of  that 
union,  including  Mulcahy,  conversing  on  the  subject  of  that 
boycott,  and  one  of  them  remarked  that  they  were  paying 
money  to  support  it,  and  that  it  would  be  paid  for  by  the 
Courier.  From  the  fact  that  these  men  were  members  of  the 
union,  in  connection  with  the  further  fact  that  by  the  state- 
ment then  and  there  made  they  were  promoting  the  boycott 
by  the  payment  of  money,  it  is  not  going  too  far  to  assume 
that  these  men  were  parties  to  the  conspiracy,  and  so  their 
declarations  were  admissible,  not  only  against  Mulcahy,  but 
against  the  other  defendants  as  well.  Mulcahy  was  a  party 
to  that  conversation,  and  presumptively  he  heard  the  remark. 
He  made  no  reply,  and  thereby  assented  to  its  truth.  Wo 
think  it  tended  to  show  that  Mulcahy  understood  and  in- 
tended that  the  Courier  should  be  required  to  pay  the  ex- 
penses of  the  boycott. 

There  is  no  error,  and  a  new  trial  is  denied. 


BoYCOTTiNO  A3  Ceiminal  CONSPIRACY:  Smith  V.  PeopU,  76  Am.  Dec.  783, 
extended  note;  State  v.  Donaldson,  90  Id.  649,  and  note  654. 

Conspiracy,  Sufficiency  op  Indictment:  State  v.  Crowley,  22  Am.  Rep. 
719. 

Conspiracy,  Action  foe  Damages:  Kimball  v.  Harman,  6  Am.  Rep.  340; 
Mapatrick  v.  Ramge,  31  Id.  415;   Wildee  v.  McKee,  56  Id.  271. 

Declarations  of  Co-conspirator  may  be  Proved  when  uttered  in  fur- 
therance of  the  common  design:  McCaakey  v.  Graff,  62  Am.  Dec.  336;  and 
see  Page  v.  Parker,  80  Id.  172;  Ben/ord  r.  Sanner,  80  Id.  546. 
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Davison  v,  Holden. 

[55  Connecticut,  103.] 

VoLnrrABT  Association  —  Liability  or  Members.  —  The  defendants,  with 
others,  associated  themselves  under  the  name  of  the  Bridgeport  Co- 
operative Association,  unincorporated,  and  established  a  retail  meat 
^  market.  Their  purpose  was  to  sell  to  any  person  who  would  buy,  re- 
gardless of  membership,  and  to  the  members  at  such  a  price  as  would 
relieve  them  from  paying  at  least  one  middle-man's  profit.  No  profits 
were  anticipated  beyond  payment  of  the  expenses  of  management. 
The  members  held  meetings  and  elected  officers,  and  the  latter  employed 
the  defendants  as  managers  to  conduct  the  business.  As  such  man- 
agers they  bought  and  sold,  paying  the  receipts  to  the  treasurer.  Held, 
that  the  individual  members  of  the  association  were  liable  for  goods 
sold  to  the  association,  upon  request  of  the  managers,  although  they 
never  held  themselves  out  as  partners,  or  as  being  liable  as  individuals, 
for  the  obligations  of  the  association. 

Cub  Who  Buys  by  Agent  Buys  by  Huiseli',  and  the  law  imputes  to  him 
knowledge  that  he  must  pay,  and  the  corresponding  intent  to  pay,  for 
what  he  owes. 

Connecticut  General  Statutes,  Page  417,  Section  7,  of  1875,  permit 
individuals  to  unite  as  a  voluntary  association,  under  a  distinguishing 
associate  name,  for  trading  purposes,  but  they  do  not  thereby  acquire 
either  corporate  powers  or  immunity,  from  individual  liability. 

Undeb  Connecticut  Statute  (Gen.  Stats.  1875,  p.  403,  sec.  9),  it  is 
optional  with  creditor  of  a  voluntary  association  to  proceed  against  the 
association  as  such,  or  against  the  individual  members  composing  it.  In 
the  former  case,  he  can  levy  only  on  the  property  of  the  association;  in 
the  latter,  execution  will  go  against  individual  property. 

Action  for  goods  sold  by  the  plaintiffs  to  the  Bridgeport 
Co-operative  Association.  The  defendants  were  Holden  and 
one  Tate,  respectively  president  and  treasurer  of  the  associa- 
tion. The  court  below  held  that  the  defendants  were  not 
liable,  either  as  copartners  or  as  individuals.  The  plaintififs 
appealed. 

Q.  W.  Wheeler  and  H.  J.  Curtis,  for  the  appellant. 

R.  E,  De  Forest  and  F.  W.  Holden,  for  the  appellees.       > 

By  Court,  Pardee,  J.  The  defendants  with  sundry  other 
persons  associated  themselves  under  the  name  of  the  Bridge- 
port Co-operative  Association,  an  unincorporated  trading  as- 
Bociation.  They  established  a  meat  market.  Their  purpose 
was  to  buy  at  wholesale,  and  retail  to  any  person  who  would 
buy,  regardless  of  membership,  and  to  the  members  at  such 
a  price  as  would  relieve  them  from  paying  at  least  one  mid- 
dle-man's profit.  Each  member  contributed  something  to  the 
starting  fund,  the  amount  determined  by  himself.  No  profits 
were  anticipated  beyond  payment  of  the  expenses  of  manage- 
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raent.  The  members  held  meetings  and  elected  oflScers;  these 
employed  managers  to  conduct  the  business;  these  last  bought 
and  sold,  paying  the  receipts  to  the  treasurer.  One  of  the  de- 
fendants was  president,  the  other  treasurer.  Upon  request  of 
the  managers  the  plaintiffs  sold  merchandise  to  the  associa- 
tion; this  suit  is  for  the  price  thereof. 

It  did  not  otherwise  appear  than  from  the  above  facts  that 
any  of  the  members  of  the  association  ever  held  themselves 
out  as  partners,  or  as  being  liable  as  individuals,  for  the  obli- 
gations of  the  association;  or  that  the  plaintiffs  or  any  other 
persons  ever  gave  credit  to  them,  either  as  individuals  or  as 
partners;  or  that  the  members  entered  into  any  agreement 
of  copartnership  among  themselves;  or  into  any  agreement 
or  understanding  by  which  they  or  any  of  them  should  become 
personally  liable  for  the  debts  of  the  association.  The  de- 
fendants claimed  that  they  were  not  liable  either  as  individ- 
uals or  as  copartners. 

The  determination  of  the  controversy  as  to  the  liability  of 
the  defendants  depends  not  at  all  upon  the  question  whether 
they  and  the  other  associated  icdividuals  were  partners  as 
between  themselves;  nor  upon  the  question  whether  as  be- 
tween all  the  associates  and  strangers  they  were  such;  but 
upon  the  law  of  agency.  If  the  defendants  clothed  an  agent 
with  unrestricted  authority  to  buy,  they  must  pay,  regardless 
of  the  other  questions. 

Upon  the  record,  the  defendants,  with  others  undisclosed, 
associated  themselves  for  commercial  purposes,  for  their  pe- 
cuniary advantage.  For  convenience,  they  transacted  busi- 
ness under  an  assumed  associate  name;  sent  their  managers 
and  agents  into  the  market  with  unrestricted  authority  to 
buy  goods  and  pledge  their  credit  under  that  name;  to  buy 
for  the  benefit  of  all  jointly  and  of  each  individually.  In  the 
due  execution  of  the  authority  conferred  upon  them  they  con- 
tracted the  debt  in  suit,  and  pledged  the  joint  and  several 
credit  of  the  associates.  As  a  matter  of  law,  the  plaintiffs,  in 
giving  credit  to  the  associate  name,  gave  credit  to  the  individ- 
uals who  upon  inquiry  should  be  found  to  stand  behind  it. 

It  is  of  no  legal  significance  that  the  defendants  did  not 
intend  to  be  individually  responsible,  or  that  they  did  not 
know  or  believe  that  as  a  matter  of  law  they  would  be,  or  that 
they  intended  that  the  goods  when  bought  should  become  the 
property  of  the  association.  Having  given  to  the  agent  unre- 
stricted authority  to  buy,  their  secret  intent  as  to  the  ultimate 
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destination  of  the  merchandise  is  of  no  avail.  The  rule  that 
he  who  instructs  his  agent  to  buy  can  be  made  to  pay  stands 
quite  independent  of  intent  or  knowledge;  he  who  buys  by  an 
agent  buys  by  himself,  and  the  law  imputes  to  him  knowledge 
that  he  must  pay,  and  the  corresponding  intent  to  pay,  for 
what  he  buys. 

The  statute  permits  individuals  to  unite  under  a  distin- 
guishing associate  name  for  trading  purposes;  but  they  do  not 
thereby  acquire  either  corporate  powers  or  immunity  from  in- 
dividual liability.  If  they  choose  so  to  do,  they  can  institute 
a  suit  for  the  common  benefit  in  the  assumed  name;  also  they 
may  be  made  defendants  under  the  same  name.  If  the  latter, 
execution  will  go  against  common  property  of  the  association 
as  such,  and  not  against  individual  property.  If,  disregarding 
the  fact  and  form  of  association,  the  suit  is  against  all  of  the 
individuals,  execution  will  go  against  the  individual  property 
of  any.  A  suit  may  be  instituted  against  them  as  individuals, 
as  at  common  law,  if  the  plaintiff  will  take  the  risk  of  naming 
all,  and  of  naming  them  correctly.  If  he  names  only  a  part  of 
those  who  should  be  named,  a  plea  in  abatement  may  be  inter- 
posed specifying  omitted  names;  if  no  such  pleaisinterjwsed, 
those  who  are  named  are  properly  sued,  and  must  submit  to 
judginent.  If  the  associated  persons  send  an  agent  into  the 
market  with  unlimited  authority  to  make  purchases  and  con- 
tract debts  in  the  name  and  for  the  benefit  of  the  association, 
and  the  agent  discloses  the  name  of  the  association,  and  not 
the  names  of  the  individuals  composing  it,  the  creditor  may, 
if  he  is  content  to  look  only  to  the  property  of  the  association 
as  such  for  his  security,  institute  his  action  against  the  asso- 
ciation by  its  distinguishing  name.  If  he  desires  to  reach  the 
individual  property  of  members,  he  must  institute  his  suit 
against  such  and  so  many  of  them  as  he  can  name,  as  individ- 
uals; he  may  do  this  even  if  the  sale  was  made  and  the  credit 
given  in  form  to  the  association,  and  the  name  of  no  individual 
member  was  then  known  to  him.  He  may  do  this  for  the 
reason  that  he  gave  credit  upon  the  request  of  a  known  agent 
for  an  unknown  principal.  By  operation  of  law,  the  credit  was 
to  the  principal  from  the  beginning,  to  be  enforced  whenever 
he  can  be  discovered. 

There  is  error  in  the  judgment  complained  of. 

Voluntary  Association,  Individual  Liability  of  Members:  Predendall 
v.  Tayhr,  99  Am.  Dec.  203,  and  note  205;  Leiois  v.  TiUon,  62  Am.  Rep.  436; 
Etath  V.  Chslin,  50  Id.  505,  and  note  510. 
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[55  CONNECTICDT,   181.] 

Ih  Action  on  Judgment,  It  is  No  Defense  that  the  defendant  haul  no 
actual  notice  of  the  pendency  of  the  suit  in  which  the  judgment  was 
rendered. 

Judgment  Rendered  in  Accordance  with  Requirements  of  Law  must 
Stand  as  a  valid  judgment,  and  is  conclusive  upon  the  parties,  until  set 
aside  by  some  direct  proceeding  for  the  purpose. 

Direct  Proceedings  for  Setting  Aside  Judgment  are,  a  petition  for  a 
new  trial  under  the  statute  (Conn.  Gen.  Stat.  18" 5,  p.  447,  sec.  1),  a 
writ  of  error  coram  nobis,  or,  after  the  three  years  within  which  these 
proceedings  must  be  brought,  a  suit  in  equity  for  relief  against  the  judg- 
ment. The  last-named  remedy  will  not  avail  a  party  who  has  slept  too 
long  upon  his  rights. 

Action  upon  a  judgment.     The  facts  appear  in  the  opinion. 
H.  B.  Graves^  for  the  plaintiff. 
W.  Cothren,  for  the  defendant. 

By  Court,  Beardsley,  J.  In  the  year  1873  a  justice  court 
in  the  town  of  Roxbury  rendered  judgment  against  the  de- 
fendant in  a  suit  brought  by  the  plaintiff,  and  the  present  suit 
was  brought  to  enforce  the  payment  of  that  judgment.  The 
defendant  claims  that  the  judgment  is  invalid,  for  the  reason 
that  personal  service  of  the  writ  was  not  made  upon  him,  and 
that  he  had  no  notice  of  the  pendency  of  the  suit  until  after 
the  rendition  of  the  judgment. 

The  record  of  the  justice  court  shows  affirmatively  that  both 
the  plaintiff  and  defendant  were  inhabitants  of  this  state  when 
the  writ  was  served,  and  that  service  was  made  by  leaving  a 
true  and  attested  copy  of  it  at  the  usual  place  of  abode  of  the 
defendant;  that  the  defendant  was  then  absent  from  the  state; 
that  on  the  return  day  of  the  writ  the  defendant  did  not  ap- 
pear, and  the  justice  adjourned  the  case  for  three  months,  at 
the  expiration  of  which  time  he  rendered  judgment  against 
the  defendant  by  default. 

The  writ  was  served  in  the  manner  prescribed  by  the  stat- 
ute, the  adjournment  of  the  case  for  three  months,  though 
unnecessary,  was  within  the  discretion  of  the  justice,  and  the 
judgment  while  in  force  is  conclusive  upon  the  parties:  Gen. 
Stats.,  p.  101,  sec.  3;  Grant  v.  Dalleber,  11  Conn.  234;  Coit  v. 
Haven,  30  Id.  190;  79  Am.  Dec.  244. 

The  defendant  also  asks,  by  way  of  equitable  relief,  that 
the  plaintiff  shall  be  restrained  from  enforcing  the  judgment. 
But  the  court  below  finds  that  no  injustice  was  done  the  de- 
fendant by  the  judgment. 
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For  the  particular  grievance  of  which  the  defendant  com- 
plains,— namely,  that  judgment  was  rendered  against  him 
without  his  having  received  actual  notice  of  the  pendency  of 
the  suit, — the  law  furnished  him  ample  remedy  if  he  had 
chosen  to  avail  himself  of  it.  By  statute  (Gen.  Stats.,  p.  447, 
see.  1),  he  could  have  brought  a  petition  for  a  new  trial,  or  at 
common  law  a  writ  of  error  coram  nobis,  or  after  the  three 
years  within  which  these  proceedings  must  be  brought,  he 
could  have  brought  a  suit  in  equity  for  relief  against  tne  judg- 
ment: Jeffery  v.  Fitch,  46  Conn.  601.  He  not  only  did  not 
avail  himself  of  either  of  the  legal  remedies  within  the  time 
limited,  but  apparently  has  slept  too  long  on  his  rights  to  be 
now  heard  in  a  court  of  equity.  However  that  may  be,  he 
clearly  cannot  find  a  remedy  by  setting  up  in  an  action  upon 
the  judgment  the  mere  fact  that  he  failed  to  receive  actual 
notice.  The  judgment,  having  been  rendered  in  full  accord- 
ance with  the  requirements  of  law,  must  stand  as  a  valid 
judgment  until  set  aside  by  some  direct  proceeding  for  the 
purpose. 

The  court  of  common  pleas  is  advised  to  render  judgment 
for  the  plaintiff. 

Ebeoneous  Judgment  is  Valid  until  Reversed,  and  protects  plaintiff 
in  enforcing  it:  Peck  v.  McLean,  1  Am.  St.  Rep.  665,  and  note  669. 

Ibbeoular  Judgment  cannot  be  Collaterally  Attacked,  but  may  be 
set  aside  on  motion,  or  by  some  appropriate  appellate  proceeding:  Mitchell  v. 
Aten,  1  Am.  St.  Rep.  231,  and  note  234. 

Judgment,  Action  on:  McEvxm  v.  Zimmer,  31  Am.  Rep.  332;  National 
Bank  v.  Peabody,  45  Id.  632;  Oebhard  v.  Gamier,  23  Id.  721;  Tayhr  v.  Shaw, 
2  Id.  478;  defense  to  action  on:  Savage  v.  Everman,  10  Id.  676;  Bowler  v. 
Huston,  32  Id.  673. 


CoWLES    V.    PeOK. 
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Distinction  between  Guaranty  of  Payment  and  Guabantt  o»  Col- 
LEcmoN  is,  that  the  former  is  an  absolute  unconditional  undertaking  on 
the  part  of  the  guarantor  that  the  maker  will  pay  the  note,  while  the 
latter  is  an  undertaking  to  pay  if  payment  cannot,  by  reasonable  dili- 
gence, hi  obtained  from  the  principal  debtor. 

Guaranty  of  Note  in  Thkse  Words:  "I  guarantee  the  within  note  good 
till  paid, " —  is  conditional,  meaning  that  the  note  is  capable  of  being  col- 
lected by  the  use  of  ordinary  diligence. 

It  is  Essential  to  Valid  Contract  of  Guaranty  of  Note  that  there  b« 
a  sufficient  legal  consideration  therefor. 
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Action  on  guaranty  of  a  promissory  note.  The  facts  appear 
in  the  opinion. 

E.  F.  Cole,  for  the  appellant. 

W.  H.  WilliamSy  for  the  appellee. 

By  Court,  Loomis,  J.  This  is  a  complaint  to  recover  upon 
a  guaranty  in  writing  signed  by  the  defendant  on  the  back  of 
a  note  given  August  3,  1878,  by  one  Robert  Peck,  and  pay- 
able to  the  order  of  David  M.  Cowles,  the  plaintiff's  testator, 
since  deceased.  A  demurrer  to  the  complaint,  which  was 
sustained  in  the  court  below,  raises  two  questions  for  our  con- 
sideration:— 

1.  Was  the  guaranty  an  absolute  or  a  conditional  one?  It 
was  in  these  words:  "I  guarantee  the  within  note  good  till 
paid." 

The  complaint  is  framed  upon  the  assumption  that  it  is  an 
absolute  guaranty  of  payment,  that  required  no  action  on  the 
part  of  the  payee  or  the  plaintiff,  while  the  demurrer,  on  the 
other  hand,  assumes  that  the  guaranty  is  conditional,  and 
means  that  the  note  is  capable  of  being  collected  by  the  use 
of  ordinary  diligence.  We  think  the  defendant's  construction 
must  be  accepted  as  the  true  one. 

All  the  authorities  agree  that  there  is  a  broad  distinction 
between  guaranties  of  payment  and  guaranties  of  collection. 
The  former  are  an  absolute  unconditional  undertaking  on  the 
part  of  the  guarantor  that  the  maker  will  pay  the  note,  while 
the  latter  are  an  undertaking  to  pay  if  payment  cannot  by 
reasonable  diligence  be  obtained  from  the  principal  debtor. 

There  is  some  disagreement  in  the  authorities  as  to  the 
precise  steps  to  be  taken  by  the  holder  of  a  conditional 
guaranty  in  order  to  subject  the  guarantor,  but  this  distinc- 
tion is  of  no  importance  in  this  case,  inasmuch  as  the  com- 
plaint in  effect  concedes  that  no  steps  whatever  were  taken 
to  collect  the  note  of  the  maker,  and  there  is  no  averment  that 
it  was  not  a  collectible  note. 

There  has  been  no  case  before  this  court  where  the  words 
of  the  guaranty  were  precisely  like  this.  That  of  Allen  v. 
Rundle,  50  Conn.  20,  47  Am.  Rep.  599,  comes  nearest  to  it; 
but  there  the  words  were  "good  and  collectible,"  and  they 
were  construed  as  constituting  a  conditional  guaranty.  We 
do  not  think  the  addition  of  the  word  "collectible"  controlled 
that  case,  for  the  words  "good"  and  "collectible"  are  of  simi- 
lar import  when  used  in  such  connection. 
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The  plaintiff,  in  support  of  his  position,  cited  City  Savingt 
Bank  v.  Hopson,  53  Conn.  454,  where  the  guaranty  was  in 
this  form:  "For  value  received,  we  guarantee  the  within  note 
until  paid," — which  was  held  to  be  a  guaranty  of  payment. 
In  view  of  this  case,  the  plaintiff's  counsel,  with  a  suggestive 
play  upon  the  words,  asked:  "How  can  the  insertion  of  the 
word  'good'  in  a  guaranty  make  it  bad?"  It  cannot  make  it 
bad,  but  it  may  determine  the  class  to  which  the  guaranty 
belongs.  Had  the  plaint!  iT  used  ordinary  diligence  in  collect- 
ing the  note  of  the  maker,  or  shown  that  it  was  not  collectible, 
he  could  have  recovered,  provided,  of  course,  there  was  a  good 
consideration.  The  simple  question  is.  What  does  the  word 
^'good"  in  such  a  connection  import? 

It  seems  to  us  unnatural  to  give  it  all  the  force  that  attaches 
to  the  word  "payment,"  for  the  latter  refers  to  the  act  of  the 
debtor  alone,  irrespective  of  any  steps  taken  by  the  creditor, 
while  the  former  word  refers  to  and  qualifies  the  note.  The 
maker  of  a  note  may  pay  it  when  no  one  would  liave  consid- 
ered the  note  good;  and  on  the  other  hand,  a  note  may  be 
considered  perfectly  good  which  the  maker  would  not  pay  till 
compelled  to  do  so.  The  accepted  test  of  the  goodness  of  a 
note  is  its  capability  of  being  collected  independent  of  any 
voluntary  act  of  payment  on  the  part  of  the  maker,  and  the 
use  of  ordinary  diligence  on  the  part  of  the  holder  is  implied 
where  diligence  would  avail. 

In  City  Savings  Bank  v.  Hopson,  supra,  there  was  no  word 
to  limit  the  extent  of  the  guaranty,  except  the  words  "  till 
paid."  The  court  therefore  considered  the  guaranty  as  be- 
lon  ging  to  the  stronger  class  of  absolute  guaranties  requiring 
actual  payment,  and  the  case  was  likened  to  that  of  Breed  v. 
Hillhouse,  7  Conn.  523,  where  the  word  "payment "  was  used. 

Our  position  receives  strong  confirmation  from  distinguished 
text-writers  and  from  decisions  in  other  jurisdictions. 

In  Edwards  on  Bills  and  Promissory  Notes,  side  page  235, 
it  is  said:  "*I  warrant  this  note  good' means  that  it  is  col- 
lectible, that  the  maker  is  responsible;  it  is  not  an  engage- 
ment that  the  note  will  be  promptly  paid  at  maturity;  and  it 
is  therefore  incumbent  on  the  holder  of  such  note  and  guar- 
anty, in  order  to  charge  the  guarantor,  to  prove  by  legal  evi- 
dence that  the  maker  was  not  responsible."  In  2  Daniel  on 
Negotiable  Instruments,  section  1769,  it  is  said:  "The  words, 
'I  guarantee  the  collection  of  the  within  note,  and  I  promise 
that  this  note  is  good  and  collectible  after  due  course  of  law,' 
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and  'I  warrant  this  note  good,*  are  phrases  of  similar  import, 
binding  the  guarantor  only  upon  condition  that  the  guarantee 
acts  with  due  diligence  in  prosecuting  the  collection  of  the 
note."  In  Hammond  v.  Chamberlin,  26  Vt.  406,  "I  hereby 
guarantee  this  note  good  until  January  1,  1850,"  was  held 
collateral,  and  not  an  absolute  undertaking,  and  that  the  con- 
tract meant  that  the  makers  of  the  note  should  be  in  that 
condition  that  payment  could  be  enforced  against  them  if 
legal  diligence  was  used  for  that  purpose.  In  Curtis  v.  Small- 
man,  14  Wend.  231,  a  guaranty,  "I  warrant  this  note  good," 
indorsed  by  the  payee  on  the  note,  was  held  to  be  a  guaranty 
that  the  note  is  collectible,  and  not  that  it  will  be  paid  on 
demand.  In  Cooke  v.  Nathan,  16  Barb.  342,  it  was  held  that 
a  contract,  "  this  note  is  good,"  meant  that  it  could  be  col- 
lected by  due  course  of  law. 

The  case  of  Koch  v.  Melhorn,  25  Pa.  St.  89,  64  Am.  Dec.  685, 
has  been  cited  by  text-writers  as  opposed  to  the  construction 
given  above,  and  so  far  as  we  have  noticed  it  is  the  only  op- 
posing case.  It  seems  to  us,  however,  that  it  is  distinguishable 
from  the  cases  cited.  It  was  an  action  on  a  parol  warranty  of 
a  note,  where  the  words  used  were  that  the  note  was  "just  as 
good  asif  he  would  give  him  [the  plaintiff]  the  money, — that 
he  would  insure  it  as  good  as  gold  and  silver."  It  will  be  seen 
that  the  meaning  did  not  depend  on  the  word  "  good  "  alone; 
there  is  specially  made  an  extra  standard  of  the  goodness  in- 
tended; that  is,  it  was  just  as  good  as  if  he  would  give  him 
the  money,  which  is  actual  payment;  and  when  it  was  added, 
"as  good  as  gold  and  silver,"  it  referred  to  money  in  hand. 
Such  language  might  well  be  held  equivalent  to  a  warranty  of 
payment,  as  it  was  by  that  court. 

The  conclusion  already  reached  amply  sustains  the  judg- 
ment of  the  court  below.  It  is  therefore  unnecessary  to  con- 
sider the  other  question  relative  to  the  consideration,  but  as  our 
silence  might  imply  that  we  consider  the  question  doubtful, 
we  will  say  that  it  is  essential  to  a  valid  contract  of  guaranty 
that  there  be  a  sufficient  legal  consideration;  and  as  in  this 
case  there  is  no  consideration  set  forth,  and  none  appears  on 
the  face  of  the  guaranty,  and  there  is  no  averment  that  it  was 
executed  contemporaneously  with  the  note,  or  that  the  latter 
was  accepted  on  the  faith  of  it,  and  as  no  other  fact  appears 
from  which  a  consideration  may  be  legally  presumed,  we  think 
the  demurrer  upon  this  ground  also  was  well  taken. 

There  was  no  error  in  the  judgment  complained  of. 
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Otjabantt,  Contract  or,  how  Construed:  Mcdliews  v.  Phelps,  1  Am.  St. 
Rep.  581,  and  note  584;  consideration:  Draper  v.  Snow,  lo  Am.  Dec.  408,  and 
note  413. 

Guaranty,  Continuing:  Columbus  Seioer-pipe  Co.  v.  Oanser,  55  Am.  Rep. 
697,  and  note  701;  Mathews  v.  Phelps,  1  Am.  St.  Rep.  581. 

In  the  case  of  Lemmon  v.  Strong,  65  Conn.  443,  446,  a  note  on  demand 
was  guaranteed  by  an  indorsement  upon  it  as  follows:  "  I  hereby  warrant  the 
within  note  good  and  collectible  until  paid."  It  was  held,  citing  the  prin- 
cipal case,  that  the  guaranty  was  conditional,  and  not  absolute,  requiring  due 
diligence  for  the  collection  of  the  note.  See  also  Alien  v.  Bundle,  50  Id.  9; 
47  Am.  Rep.  699. 
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TiTLB  OF  Riparian  Owner  op  Land  on  River  Extends  to  the  middle  ot 
the  stream  if  it  is  non-navigable,  and  to  the  line  of  high  water  if 
navigable. 

Riparian  Owner  Takes  All  Accretions  from  the  gradual  change  of  a  river- 
bed; and  this  principle  applies  where  land,  though  not  originally  ripa- 
rian, becomes  so  when  the  river  reaches  it  by  gradually  washing  away  all 
the  intervening  land.  The  remoter  land  then  becomes  riparian  as  much 
as  if  it  had  been  originally  such,  and  all  the  incidents  of  riparian  land 
attach  thereto. 

When  Portion  of  Riparian  Land  is  Washed  Awat  by  Stream,  ripa- 
rian owner  becomes  entitled  to  the  land  under  the  water  so  far  as  the 
center  of  the  stream,  if  non-navigable,  without  reference  to  the  original 
limit  of  his  land  or  to  his  upland  lines.  He  takes  whatever  front  upon 
the  stream  its  change  of  bed  gives  him,  and  by  lines  that  run  from 
the  termini  of  his  upland  lines  at  right  angles  to  the  center  line  of  the 
stream;  and  the  same  rule  applies  in  the  case  of  navigable  waters,  the 
lines  to  low-water  mark  being  extended  on  the  same  principle. 

Application,  in  Circumstances  Somewhat  Peculiar,  of  the  principle  of 
accretion  and  reliction,  growing  out  of  changes  in  the  bed  of  the  Con- 
necticut River. 

Action  for  entering  upon  and  cutting  and  removing  grow- 
ing wood  from  land  claimed  by  the  plaintiff.  The  facts  ap- 
pear in  the  opinion. 

R.  Welles  and  S.  W.  Adams,  for  the  appellants. 

C.  E.  Perkins  and  W.  S.  Ooslee,  for  the  appellee. 

By  Court,  Loomis,  J.  This  case  involves  the  application,  :n 
circumstances  somewhat  peculiar,  of  the  principle  of  accre- 
tion and  reliction,  growing  out  of  changes  in  the  bed  of  tho 
Connecticut  River. 

About  the  year  1700  the  Connecticut  River,  between  the 
towns  of  Whethersfield  and  Glastonbury,  flowed  at  a  certain 
point  in  two  channels,  with  an  island  known  as  Wright's 
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Island  between  them.  By  the  year  1770  the  east  channel  had 
been  left  by  the  river,  which  now  ran  wholly  in  the  west  chan- 
nel. The  land  left  by  this  reliction  in  the  east  channel  passed 
into  private  ownership  (the  history  of  the  matter  being  unim- 
portant), and  in  the  year  1802  Samuel  Welles,  the  ancestor  of 
the  plaintiff,  acquired  by  purchase  a  strip  in  the  old  channel 
containing  about  four  acres,  bounded  west  upon  its  center  line, 
east  upon  sundry  former  riparian  proprietors,  and  south  on  a 
part  of  a  lot  known  as  the  Benton  lot,  and  which  is  now 
owned  by  the  defendants.  There  was  no  northern  limit  of  this 
lot  given  by  the  deed,  but  it  was  described  as  bounded  "  north 
by  bounds  unknown."  It  in  fact  extended  on  the  north  to 
the  line  of  the  river,  which  by  a  gradual  change  of  its  bed 
was  working  to  the  southward  and  eastward,  and  beginning  to 
encroach  upon  the  lot  at  that  end. 

By  a  gradual  change  of  its  bed,  the  river  has  made  a  sweep- 
ing curve,  until  in  1885,  when  the  present  suit  was  brought,  it 
had  worked  its  way  through  the  entire  Welles  lot,  and  a  large 
part  of  the  Benton  lot  south  of  it,  replacing  on  its  other  side 
by  alluvial  deposit  the  Welles  lot,  and  a  large  part  of  what 
was  the  Benton  lot,  leaving  between  the  Welles  lot  and  the 
present  channel  a  quantity  of  land  within  the  original  limits 
of  the  Benton  lot.  The  question  that  arises  in  the  case  is  as 
to  the  right  to  tliat  part  of  the  original  Benton  lot  which  now 
lies  between  the  Welles  lot  and  the  river,  but  entirely  on  the 
other  side  of  the  river  from  that  on  which  it  originally  lay. 

As  the  river  changed  its  bed  to  the  eastward  and  southward 
it  encroached,  as  has  been  stated,  upon  the  Welles  lot,  which 
had  originally  reached  it  at  its  north  end,  until  its  whole  width 
was  within  that  lot;  and  before  the  south  end  of  it  had  disap- 
peared the  north  end  had  begun  to  emerge  on  the  west  side  of 
the  river,  which  by  its  bend  was  now  running  at  this  place  in 
a  southwesterly  direction;  and  when  the  southern  end  of  the 
lot  was  washed  away  and  the  Benton  lot  began  to  be  en- 
croached upon,  a  considerable  part  of  the  Welles  lot,  so  far  as 
original  boundaries  are  concerned,  had  been  restored  on  the 
west  side  of  the  river.  Precisely  what  would  be  the  right  of 
the  original  owner  to  this  restored  land  as  between  himself  and 
other  proprietors  who  might  claim  it  by  accretion,  it  is  not 
necessary  for  us  to  consider,  for  it  is  conceded  that  the  plain- 
tiff, and  those  under  whom  he  claims,  have  been  for  a  long 
time  in  possession  of  this  restored  land,  and  hold  an  undis- 
puted title  to  it. 

▲m.  St.  E«p.,  Vol.  IU.— 4 
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It  is  not  necessary  for  us,  in  our  inquiry  into  the  rights  of 
•the  parties,  to  consider  whether  the  Connecticut  River  is  at 
this  point  in  law  a  navigable  or  non-navigable  river.  It  is  in 
constant  use  for  purposes  of  navigation,  and  the  tide  slightly 
•ebbs  and  flows  there,  which  would  seem  to  make  it  at  common 
law  a  navigable  river,  and  especially  would  it  be  so  under  the 
rule  generally  adopted  in  the  states  of  the  Union,  though  never 
formally  adopted  in  this  state,  that  rivers  that  are  navigable 
in  fact  are  so  in  law.  The  only  diflference  between  the  rights 
•of  riparian  owners  in  the  one  case  and  the  other  is,  that  in  a 
non-navigable  river  the  title  of  the  riparian  proprietors  ex- 
tends to  the  middle  of  the  stream,  while  in  navigable  rivers  it 
•extends  only  to  the  line  of  high-water,  with  certain  rights  ex- 
tending to  low-water  mark.  The  law  of  accretion  and  reliction, 
which  is  the  only  law  we  are  called  upon  to  consider,  is  pre- 
cisely the  same  in  both  cases:  Gould  on  Waters,  sec.  162. 

It  is  claimed  on  the  part  of  the  plaintiff  that  as  the  Welles 
lot,  now  on  the  west  side  of  the  river,  was  increased  by  con- 
stant accession  at  its  southern  extremity,  all  this  accretion 
belonged  to  this  lot,  not  merely  until  its  original  limit  was 
reached,  but,  regardless  of  all  ancient  boundaries  and  of  all 
original  rights,  that  it  continued  to  follow  the  receding  river, 
taking,  as  a  riparian  lot,  whatever  the  river  deposited  in  its 
front;  it  being  found  by  the  court  below  that  the  change  in 
the  river-bed  was  entirely  by  gradual  accretion  and  reliction. 

The  defendants  admit  the  general  principle  by  which  a  ripa- 
rian owner  takes  all  accretions  from  the  gradual  change  of  a 
river-bed,  but  contend  that  that  principle  is  not  applicable  to 
the  peculiar  circumstances  of  the  present  case.  We  will  notice 
in  their  order  the  claims  which  they  make  with  regard  to  the 
matter. 

They  say,  in  the  first  place,  that  the  law  of  accretion  ap- 
iplies  only  to  the  case  of  riparian  land,  and  that  as  the  plain- 
tiff's lot  did  not  originally  bound  upon  the  river,  but  was 
conveyed  to  him  by  distinct  lines  and  boundaries,  at  least 
upon  the  sides  affected  by  the  present  question,  it  cannot  be- 
come by  any  changes  of  the  river  riparian  land. 

We  cannot  accede  to  this  claim.  If  a  particular  tract  was 
entirely  cut  off  from  a  river  by  an  intervening  tract,  and  that 
intervening  tract  should  be  gradually  washed  away  until  the 
remoter  tract  was  reached  by  the  river,  the  latter  tract  would 
become  riparian  as  much  as  if  it  had  been  originally  such. 
This  follows  necessarily  from  the  ordinary  application  of  the 
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principle.  All  original  lines  submerged  by  the  river  have 
ceased  to  exist;  the  river  is  itself  a  natural  boundary,  and 
every  changing  condition  of  the  river  in  relation  to  adjoining 
lands  is  treated  as  a  natural  relation,  and  is  not  affected  in  any 
manner  by  the  relations  of  the  river  and  the  land  at  any 
former  period.  If  after  washing  away  the  intervening  lot  it 
should  encroach  upon  the  remoter  lot,  and  should  then  begin 
to  change  its  movement  in  the  other  direction,  gradually  re- 
storing what  it  had  taken  from  the  remoter  lot,  and  finally 
all  that  it  had  taken  from  the  intervening  lot,  the  whole,  by 
the  law  of  accretion,  would  belong  to  the  remoter  but  now 
proximate  lot.  Having  become  riparian,  it  has  all  riparian 
rights.  This  general  principle  is  recognized  by  all  the  text- 
writers,  and  by  numerous  decisions  of  the  English  and  Ameri- 
can courts.  The  river  boundary  is  treated  in  all  cases  as  a 
natural  boundary,  and  the  rights  of  the  parties  as  changing 
with  the  change  of  its  bed. 

The  defendants  claim,  in  the  next  place,  that  though  a 
riparian  owner  may  take  by  accretion  to  the  middle  of  a 
stream,  or  in  the  case  of  a  navigable  river  to  high-water 
mark,  yet  that  that  being  the  limit  of  his  original  title,  and 
in  the  case  of  a  non-navigable  river  the  line  of  the  adjoining 
owner,  he  cannot  take  such  accretions  beyond  that  line.  This 
claim  is  utterly  without  support.  The  dividing  line  between 
the  owners  of  the  opposite  sides  of  a  non-navigable  river  is 
the  middle  of  the  river,  but  that  middle  line  is  merely  an 
imaginary  one,  and  changes  with  every  change  in  the  bed  of 
the  stream.  Thus  in  Gould  on  Waters,  section  159,  it  is  said 
that  "  if  an  unnavigable  stream,  in  which  the  title  of  the  ripa- 
rian owner  extends  ad  filum  aquse,  slowly  and  imperceptibly 
changes  its  course,  the  boundary  line  is  the  center  of  the 
new  channel."  And  numerous  cases  are  cited  in  support  of 
the  position. 

The  final  claim  of  the  defendants,  which  is  substantially 
involved  in  the  claim  last  considered,  is  that  as  the  part  of 
the  plaintiff's  land  which  was  last  left  by  the  receding  stream 
was  an  upland  corner  made  by  two  converging  lines,  the  plain- 
tiff was  entitled  to  no  more  than  tlie  restoration  of  this  corner 
after  it  had  been  washed  away,  leaving  all  beyond  to  accrue 
to  the  Benton  lot,  from  which  it  was  originally  taken. 

So  far  as  this  claim  is  founded  upon  the  fact  that  this  cor- 
her  was  originally  upland  and  not  riparian,  we  have  already 
considered  and  disposed  of  it.     It  is  only  as  the  corner  has 
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become  submerged  and  afterwards  restored  on  the  other  side 
of  the  river  that  the  claim  presents  any  matter  for  further  con- 
sideration. The  defendants'  idea,  as  we  understand  it,  seems 
to  be  that  the  right  of  a  riparian  owner  is  like  the  right  of  an 
owner  of  land  upon  a  highway.  The  latter  owns  to  the  mid- 
dle of  the  highway,  upon  the  theory  that  the  highway  was 
originally  taken  out  of  the  adjoining  land,  and  on  this  ground 
it  reverts  to  the  original  owners  if  the  highway  is  discon- 
tinued. The  claim  of  the  defendants  seems  to  be  that  the 
right  of  a  riparian  owner  extends  under  the  water  on  his  up- 
land lines  in  the  same  manner,  and  that  those  lines  are  de- 
cisive of  his  rights  in  case  of  a  recession  of  the  river.  But  the 
two  cases  have  nothing  in  common.  They  rest  upon  entirely 
different  theories.  The  riparian  owner  takes  the  land  under 
the  stream  because  the  stream  is  a  natural  boundary,  and  not 
because  the  land  was  once  his.  Whenever  a  portion  of  a 
riparian  lot  is  washed  away  by  the  river,  the  riparian  owner 
becomes  entitled  to  the  land  under  the  water  as  far  as  the 
center  of  the  stream,  without  any  reference  to  the  original 
limit  of  his  land  or  to  his  upland  lines.  He  takes  whatever 
front  upon  the  river  its  change  of  bed  gives  him,  and  by  lines 
that  run  from  the  termini  of  his  upland  lines  at  right  angles 
to  the  center  line  of  the  stream.  We  are  speaking  now  of 
non-navigable  rivers,  but  the  same  rule  applies  in  the  case  of 
navigable  waters,  the  lines  to  low-water  mark  being  extended 
on  the  same  principle.  All  the  authorities  agree  in  this.  Thus 
in  Gould  on  Waters,  section  162,  it  is  said  that  "  every  pro- 
prietor is  entitled  to  frontage  of  the  same  width  on  the  new 
shore  as  on  the  old  shore,  and  at  low-water  mark  as  at  high- 
water  mark,  without  regard  to  the  side  lines  of  the  upland. 
....  In  general,  the  lines  of  division  are  to  be  made  to  the 
channel  in  the  most  direct  course  from  the  lateral  boundaries 
of  the  several  tracts  of  upland  to  which  the  flats  are  ap- 
pended  So,  also,  in  the  case  of  unnavigable  streams, 

which  are  the  property  of  the  riparian  proprietors  usque  ad 
jilum  aqux,  the  side  lines  are  extended  to  the  center  of  the 
stream  from  the  termini  on  the  bank,  at  right  angles  with  the 
general  course  of  the  river."  Numerous  authorities  are  cited 
in  support  of  these  positions. 

It  necessarily  follows  from  this  reasoning,  that  the  land  of 
the  plaintiff  took  by  accretion  all  that  lay  between  its  river 
front  on  the  west  side  of  the  river  and  the  receding  bed  of  the 
river,  and  within  lines  drawn  from  the  termini  of  its  side  lines 
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at  right  angles  to  the  channel  of  the  river.  And  within  thes« 
lines  falls  the  land  in  dispute. 

As  the  view  we  have  taken  disposes  of  the  case,  it  is  not 
necessary  that  we  should  consider  the  question,  presented  by 
the  record,  with  regard  to  the  rights  acquired  by  the  plaintiff 
by  adverse  possession. 

There  is  no  error  in  the  judgment  of  the  superior  court. 


Watercourses,  title  and  rights  of  riparian  proprietor:  Ryan  v.  Broum, 
100  Am.  Dec.  154,  and  cases  in  note  161;  Stover  v.  Jack,  100  Id.  566,  and 
note  569;  Hogg  v.  Beerman,  52  Am.  Rep.  71;  Trustees  v.  Schrolt,  60  Id.  675; 
Mulry  V.  Norton,  53  Id.  206,  and  extended  note  215;  Union  Depot  etc.  v, 
Brunswick,  47  Id.  789. 

Accretion,  rule  for  apportionment  among  riparian  owners:  Kehrv.  Snyder, 
55  Am.  Rep.  866;  Batchelder  v.  Keniston,  12  Id.  143. 

Accretions,  when  riparian  owner  is  entitled  to:  Cook  v.  Burlington,  6  Am. 
Bep.  649;  Lovingston  v.  County  of  St.  Clair,  16  Id.  516,  and  note  524;  when 
not  entitled  to:  Cook  v.  McClure,  17  Id.  270. 


Farmers'   Loan  and  Trust  Company  v.  Postal 
Telegraph  Company. 

[55  connecticdt,  834.j 
Pbocbedings  to  Foreclose  Mortgage  in  Courts  of  State   of  New 

York  upon  lands  in  Connecticut  are  without  validity,  and  do  not  affect 

the  right  to  a  foreclosure  of  the  mortgage  according  to  the  laws  of  the 

latter  state. 
Courts  of  Each  State  have  Exclusive  Jitbisciction  to  settle  the  title 

to  lands  within  the  limits  of  the  state. 

Suit  to  foreclose  a  mortgage.  The  facts  appear  in  the 
opinion. 

O.  E.  Terry,  for  the  appellants. 

F.  E.  Hyde,  for  the  appellee. 

By  Court,  Carpenter,  J.  The  Postal  Telegraph  Company, 
a  New  York  corporation,  mortgaged  all  its  property,  which 
was  situated  in  several  states,  including  Connecticut  and  New 
York,  to  the  plaintififs,  in  trust,  to  secure  the  payment  of  its 
bonds.  Upon  a  failure  to  pay  the  interest,  the  plaintiffs 
brought  a  suit  for  a  foreclosure  in  the  supreme  court  in  the 
city  of  New  York.  Judgment  was  rendered  for  the  plaintiffs, 
pursuant  to  which  a  referee  was  appointed,  who  sold  all  the 
property,  including  the  real  estate  in  this  state,  and  executed 
a  conveyance  of  the  same  to  the  purchaser.     The  present  suit 
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is  brought  to  foreclose  the  mortgage  on  property  in  this  juris- 
diction, according  to  the  law  and  practice  of  this  state. 

The  Benedict  and  Burnham  Manufacturing  Company,  one 
of  the  defendants,  an  attaching  creditor,  appeared  and  set  up 
a  special  defense,  alleging  the  foreclosure  and  proceedings  in 
the  state  of  New  York.  That  defense  was  demurred  to,  and 
the  demurrer  sustained.     The  defendant  appealed. 

The  question  is  not  one  of  jurisdiction,  as  the  defendant 
assumes;  for  the  jurisdiction  of  the  court  in  New  York  over 
the  parties  and  the  subject-matter  of  the  suit,  so  far  as  the 
property  in  that  state  is  concerned,  cannot  be  questioned. 
But  the  question  is.  What  effect  had  that  judgment  on  the  real 
estate  in  Connecticut?  Or,  if  it  is  preferred  to  state  it  as  a 
jurisdictional  question,  have  the  courts  of  that  state  jurisdic- 
tion over  lauds  and  land  titles  in  this  state?  The  validity  of 
the  defense  depends  upon  the  answer  to  this  question.  If  the 
result  was  to  convey  to  and  vest  in  the  purchaser  the  title  to 
that  real  estate,  then  the  mortgage  had  performed  its  office 
before  this  suit  was  brought,  and  the  plaintiffs  have  no  title, 
equitable  or  otherwise.  But  if  those  proceedings  were  nuga- 
tory as  to  that  state,  then  the  mortgage  is  in  force,  and  the 
plaintiffs  are  entitled  to  a  foreclosure. 

We  think  the  latter  is  the  better  view.  The  courts  of  our 
state  will  not  recognize  the  right  of  courts  in  other  states  to 
affect  directly  the  title  to  real  estate  in  the  former.  The  most 
that  can  be  done  is  to  allow  foreign  courts  having  jurisdic- 
tion of  the  parties  to  compel  conveyances  by  the  owner,  and 
recognize  as  valid  titles  so  acquired.  We  are  aware  of  no  case 
that  has  gone  so  far  as  to  recognize  the  validity  of  a  deed 
given  by  a  referee  or  other  ofl&cer  of  court  by  authority  of 
law  in  another  jurisdiction.  The  rule  seems  to  be  that  the 
courts  of  each  state  have  exclusive  jurisdiction  to  settle  the 
title  to  lands  within  its  own  limits. 

In  Watkins  v.  Holman,  16  Pet.  25,  McLean,  J.,  in  speaking 
for  the  supreme  court  of  the  United  States,  says:  "A  court 
of  chancery,  acting  in  personam,  may  well  decree  the  con- 
veyance of  land  in  any  other  state,  and  may  enforce  their 
decree  by  process  against  the  defendant.  But  neither  the 
decree  itself,  nor  any  conveyance  under  it,  except  by  the  per- 
son in  whom  the  title  is  vested,  can  operate  beyond  the  juris- 
diction of  the  court."  In  Booth  v.  Clark,  17  How.  322,  the 
same  court  says,  speaking  of  a  receiver  appointed  under  a 
creditor's  bill:    "He  has  no  extraterritorial  power  of  official 
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action;  none  which  the  court  appointing  him  can  confer,  with 
authority  to  enable  him  to  go  into  a  foreign  jurisdiction  to 
take  possession  of  the  debtor's  property." 

It  follows  that  as  to  real  property  in  this  state  the  rights 
of.  the  parties  remain  as  they  were,  unaffected  by  legal  pro- 
ceedings in  the  state  of  New  York. 

There  is  no  error  in  the  judgment  complained  of. 


Equitable  Jurisdiction  to  Deal  with  Land  beyond  State:  Pied' 
mont  Coal  etc.  Co.  v.  Green,  98  Am.  Dec.  799,  and  see  note  803;  Burnley  v. 
Stevenson,  15  Am.  Rep.  621. 

Foreign  Court  cannot  by  its  Judgment  Pass  Title  to  Land  situate 
in  another  country:  Page  v.  McKee,  96  Am.  Dec.  201,  and  note  205. 


Chadeayne  v.  Eobinson. 

[55  CONNKCTICDT,  345.] 

Surface  Water  may  be  Obstructed  in  its  Flow  by  Owner  of  Land 
over  Which  It  Flows,  although  the  effect  is  to  set  the  water  back 
upon  adjoining  land  next  above  him;  and  the  case  is  not  affected  by 
the  fact  that  the  obstruction  consists  of  a  tight  board  fence  built  in  part 
on  a  portion  of  the  division  line,  which,  by  the  agreement  of  the  parties, 
was  to  have  been  fenced  by  the  adjoining  owner. 

Action  for  obstructing  the  flow  of  surface  water.  The  facts 
appear  in  the  opinion. 

E.  Zacher  and  J.  P.  Thompson,  for  the  appellants. 

W.  C.  Chase  and  W.  H.  Ely,  for  the  appellees. 

By  Court,  Pardee,  J.  This  is  a  complaint  for  obstructing 
the  passage  of  surface  water  flowing  upon  the  defendants'  land, 
whereby  it  was  set  back  upon  the  land  of  the  plaintiffs.  Judg- 
ment was  rendered  for  the  defendants,  and  the  plaintiffs 
have  appealed.  The  following  are  the  reasons  of  appeal  as- 
signed:— 

1.  That  the  court  erred  in  ruling  as  a  matter  of  law,  upon 
the  facts  found,  that  there  was  damnum  absque  injuria,  and  that 
therefore  the  plaintiffs  were  not  entitled  to  recover  damages. 

2.  The  court,  having  found  that  the  course  of  the  surface 
water,  coming  from  the  lands  south  of  the  plaintiffs'  and  flow- 
ing across  their  land,  was  thence  upon  the  defendants'  land,  and 
that  the  defendants  constructed  their  fence  two  or  three  feet 
beyond  the  point  of  division  and  upon  the  plaintiffs'  line,  and 
that  the  agreed  place  of  dividing  said  divisional  fence  was  at 
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or  very  near  the  place  where  the  greater  quantity  of  water  was 
accustomed  to  flow  from  the  plaintiffs'  to  the  defendants'  land, 
and  the  defendants'  divisional  fence  constituted  the  substan- 
tial obstruction  to  its  flow,  and  that  except  for  the  erection  of 
said  fence  by  the  defendants  the  damage  to  the  plaintiffs  would 
not  have  occurred,  and  that  material  damage  was  done  to  and 
in  the  house  of  the  plaintiffs  by  said  divisional  fence  stopping 
the  water,  erred  in  ruling  that,  as  a  matter  of  law,  the  plain- 
tiffs were  not  entitled  to  damages. 

The  parties  are  severally  owners  of  adjoining  village  lots, 
with  a  house  upon  each.  Except  for  the  intervention  of  man, 
surface  water  would  run  from  the  plaintiffs'  lot  upon  that  of 
the  defendants.  They  made  an  agreement  as  to  the  portion 
of  division  fence  to  be  built  and  maintained  by  each.  The 
defendants  built  a  tight  board  fence  two  or  three  feet  longer 
than  the  agreement  required  from  them  for  the  purpose  of 
closing  an  opening  left  by  the  plaintiffs.  The  agreed  place  of 
division  of  the  fence  was  at  or  near  the  place  where  the  greatest 
part  of  the  surface  water  flowed,  and  the  defendants'  fence 
prevented  the  usual  flow  and  ponded  the  water  on  the  plain- 
tiffs' land,  to  their  material  damage. 

The  general  common-law  rule  in  reference  to  surface  water 
is  that  stated  in  Gould  on  Waters,  section  267,  as  follows:  "  The 
right  of  an  owner  of  land  to  occupy  and  improve  it  in  such 
manner  and  for  such  purposes  as  he  may  see  fit,  either  by 
changing  the  surface,  or  the  erection  of  buildings  or  other 
structures  thereon,  is  not  restricted  or  modified  by  the  fact 
that  his  own  land  is  so  situated,  with  reference  to  that  of  ad- 
joining owners,  that  an  alteration  in  the  mode  of  its  improve- 
ment or  occupation  in  any  portion  of  it  will  cause  water,  which 
may  accumulate  thereon  by  rains  and  snows  falling  on  its  sur- 
face, or  flowing  onto  it  over  the  surface  of  adjacent  lots,  either  to 
stand  in  unusual  quantities  on  other  adjacent  lands,  or  pass 
into  and  over  the  same  in  greater  quantities  or  in  other  direc- 
tions than  they  were  accustomed  to  flow. 

This  rule  was  accepted  as  the  law  by  this  court  in  Grant  v. 
Allen,  41  Conn.  156;  the  court  there  saying  that  "  the  right 
of  the  owner  of  land  to  determine  the  manner  in  which  he 
will  use  it,  or  the  mode  in  which  he  will  enjoy  it,  the  same 
being  lawful,  is  too  high  in  character  to  be  affected  by  consid- 
erations growing  out  of  the  retention,  diversion,  or  repulsion  of 
mere  surface  water,  the  result  of  falling  rain  or  melting  snow." 

Under  that  rule,  it  is  the  right  of  the  defendants  to  erect  for 
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the  entire  depth  of  their  lot  a  structure  which  will  be  a  perfect 
barrier  to  surface  water.  Of  course  that  which  they  may  do 
perfectly  and  permanently  they  may  do  imperfectly  and  tem- 
porarily ;  and  the  plaintiffs  must  accept  the  consequences.  And 
this  rule  is  neither  suspended  nor  modified  in  the  present  case 
by  the  agreement  as  to  the  portion  of  fence  to  be  constructed 
by  each.  That  agreement  was  not  intended,  and  is  not  by 
either  party  to  be  interpreted,  as  a  permanent  quitclaim  by 
the  other  of  the  right  to  improve  his  property  to  the  fullest 
extent. 

There  is  no  error  in  the  judgment  complained  of. 


Surface  Water,  Right  of  Land-owner  to  Obstruct  Flow  of  from 
Adjoining  Premises:  Franklin  v.  Fish,  90  Am.  Dec.  194,  and  note  195; 
8v}M  V.  Cutts,  9  Am.  Rep.  276,  and  note  284;  Tootle  v.  Cl^n,  10  Id.  732; 
QH)b8  V.  WiUiama,  37  Id.  241. 


Beecher  v.  Baldwin. 

[55  CONNECTicnx,  419.] 

In  Actions  on  Covenants  against  Encumbrances,  Plaintiff  is  En- 
titled to  the  actual  damage  sustained  by  the  breach  of  the  covenant. 
If  evicted,  and  there  is  a  total  failure  of  consideration,  he  will  recover 
the  value  of  the  land  at  the  time  of  eviction,  if  he  has  paid  the  purchase- 
money.  If  the  purchase-money  has  been  partly  paid,  he  will  recover  the 
amount  with  interest,  not  exceeding  the  value  of  the  land.  The  con- 
sideration having  been  paid,  if  the  purchaser  removes  the  encumbrance, 
the  damages  are  the  amount  paid  for  that  purpose,  not  exceeding  the 
value  of  the  land.  But  if  the  purchaser  has  paid  nothing  towards  the  re- 
moval of  the  encumbrance,  and  is  not  evicted,  he  will  recover  only  nomi- 
nal damages. 

Covenant  of  Warranty,  Nominal  Damages  for  Breach  of. — The  de- 
fendants owned  land  which  was  heavily  mortgaged  to  Yale  College. 
They  sold  a  part  of  it,  subject  to  the  mortgage,  to  the  plaintiff,  it  being 
understood  that  the  mortgage  was  to  be  removed,  so  as  to  give  the  plain- 
tiff a  clean  title.  The  plaintiff  paid  a  small  part  of  the  purchase-money, 
received  a  warranty  deed,  with  a  covenant  against  encumbrances,  and 
gave  notes  and  a  mortgage  back  for  the  balance  of  the  purchase-money, 
the  college  agreeing  to  quitclaim  its  interest  in  the  premises  to  the 
plaintiff  in  consideration  that  the  purchase-money,  when  paid,  be  ap- 
plied to  the  payment  of  its  mortgage.  The  plaintiff  failed  to  pay  the 
notes,  and  the  college  foreclosed  its  mortgage  and  evicted  the  plaintiff. 
At  this  time  the  property  had  depreciated  in  value,  and  was  worth  much 
less  than  the  unpaid  portion  of  the  purchase-money.  In  this  action  by 
the  plaintiff  on  the  covenants  of  warranty  and  against  encumbrances, 
field,  that  the  plaintiff  was  entitled  to  recover  at  most  but  nominal 
damages,  but  as  the  defendants  had  pleaded  a  set-off  of  the  notes  given 
for  the  purchase-money,  there  could  be  no  recovery  on  the  part  of  tha 
plaintiff. 
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In  Action  for  Bkeach  of  Covenant  of  Warrantt  in  Deed,  Notes 
Given  for  Porchase-money  CoNSTrruTE  a  proper  equitable  set-off, 
which  may  bo  pleaded  as  such,  although  the  notes,  as  an  independent 
cause  of  action,  are  barred  by  the  statute  of  limitations. 

Action  upon  the  covenants  in  a  deed  of  real  estate.  The 
opinion  states  the  facts. 

T.  E.  Doolittle,  E.  H.  Rogers^  and  J.  Q.  Clarke  for  tha 
plaintiffs. 

C.  R.  Ingersoll  and  W.  B.  Stoddard,  for  the  defendants. 

By  Court,  Carpenter,  J.  The  facts  of  this  case,  stripped 
of  immaterial  matters,  may  be  briefly  stated.  The  defend- 
ants were  the  owners  of  some  real  estate  which  was  heavily 
mortgaged  to  Yale  College.  They  sold  a  portion  of  it,  sub- 
ject to  the  mortgage,  to  the  plaintiff,  for  twelve  thousand 
five  hundred  dollars.  It  was  understood  that  the  mort- 
gage was  to  be  removed  from  that  portion  sold  to  the  plaintiff, 
BO  that  she  was  to  have  a  clean  title.  The  transaction, 
however,  took  another  form.  In  March,  1873,  the  plaintiff 
paid  two  thousand  five  hundred  dollars  of  the  purchase- 
money,  received  a  warranty  deed  of  the  premises,  containing 
the  usual  covenants,  and  mortgaged  the  same  premises  to 
the  defendants  to  secure  the  balance  of  the  purchase-money. 
It  was  arranged  between  the  college  and  the  defendants  that 
the  purchase-money,  when  paid,  was  to  be  applied  in  part 
payment  of  the  encumbrance,  and  that  the  college  was  to 
quitclaim  its  interest  in  the  premises  to  the  plaintiff.  The 
plaintiff  knew  of  the  encumbrance  at  the  time,  and  of  the 
arrangement  by  which  it  was  to  be  extinguished.  She  failed 
to  pay  the  balance  of  the  purchase-money;  consequently  the 
encumbrance  was  not  removed,  and  she  did  not  acquire  a 
complete  title. 

Yale  College,  at  the  instance  of  one  of  the  defendants,  fore- 
closed its  mortgage,  the  foreclosure  taking  effect  early  in  May, 
1878,  and  evicted  the  plaintiff.  The  property  at  that  time  was 
worth  but  six  thousand  five  hundred  dollars,  being  several 
thousand  dollars  less  than  the  unpaid  portion  of  the  purchase- 
money.  The  plaintiff  declined  to  pay  her  notes,  stating  that 
she  "  should  be  obliged  to  give  up  the  land,  and  lose  what  she 
had  paid." 

In  February,  1885,  this  suit  was  brought.  The  complaint 
is  in  four  counts.  A  demurrer  was  filed,  which  was  sustained 
as  to  the  first  and  second  counts,  and  overruled  as  to  the  third 
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and  fourth.  The  answer  to  the  third  and  fourth  counts  denied 
the  material  allegations  of  the  complaint.  The  defendants 
also  pleaded  a  set-off,  and  filed  a  cross-complaint. 

The  third  count  is  on  the  covenant  against  encumbrances, 
and  the  fourth  is  on  the  covenant  of  warranty.  The  plaintiff 
claims  that  she  is  entitled  to  a  judgment  on  either  count  at 
her  election;  the  defendants  claim  that  she  is  entitled  to 
recover  on  neither. 

In  actions  on  the  covenant  against  encumbrances,  the  court 
will  endeavor  to  give  to  the  plaintiflF  the  actual  damage  sus- 
tained by  the  breach  of  the  covenant.  If  the  plaintiff  is 
evicted,  and  there  is  thereby  a  total  failure  of  consideration^ 
he  will  recover  the  value  of  the  land  at  the  time  of  the  evic- 
tion, provided  he  has  paid  the  purchase-money.  If  the 
purchase-money  has  been  partially  paid,  he  will  recover  the 
amount  paid,  with  interest,  not  exceeding,  however,  the  value  of 
the  land.  The  consideration  having  been  paid,  if  the  pur- 
chaser removes  the  encumbrance,  the  rule  of  damages  is  the 
amount  paid  for  that  purpose,  not  exceeding  the  value  of  the 
land.  If  the  purchaser  pays  nothing  towards  the  removal 
of  the  encumbrance,  and  is  not  evicted,  he  will  recover  only 
nominal  damages. 

These  are  the  general  rules;  in  applying  them,  however,  care 
will  be  taken  in  each  case  to  do  no  injustice  to  either  party. 
The  leading  principle  is  to  give  effect  to  the  real  intention  of 
the  parties.  Both  parties  intend  that  the  title  shall  vest  in 
the  purchaser.  If  the  value  increases,  he  has  the  benefit  of 
it;  if  it  decreases,  he  bears  the  loss.  To  secure  to  him  the 
one  and  subject  him  to  the  other,  the  rule  has  been  adopted  to 
limit  the  damages  by  the  value  of  the  land  at  the  time  of  the 
eviction.  Thus  it  will  sometimes  happen  that  he  will  recover 
more  than  the  consideration  paid,  and  sometimes  less.  To 
give  the  seller  the  benefit  of  an  increased  value,  or  to  require 
him  to  bear  the  loss  of  a  depreciation,  would  be  a  perversion 
of  the  fundamental  principle  on  which  the  rule  rests. 

In  the  present  case,  if  the  plaintiff  recovers  on  the  third 
count  the  consideration  paid  by  her,  she  loses  nothing  by  the 
transaction.  Although  the  premises  depreciated  in  value 
nearly  one  half,  yet  the  whole  loss  falls  upon  the  defendants. 
That  cannot  be  as  the  parties  intended  it.  On  the  other  hand, 
suppose  the  property  had  increased  in  value  fifty  per  cent  or 
more;  the  plaintiff  then  could  have  paid  her  notes,  and  had 
the  benefit  of  the  enhanced  value.     We  know  of  no  method  by 


^  Beecheb  v.  Baldwin.  [Conn. 

which  the  defendants  could  legally  have  deprived  her  of  that 
privilege.  If  now  it  is  so  that  she  can  with  the  aid  of  the 
court  compel  the  defendants  to  bear  the  loss,  there  must  be 
some  defed;  either  in  the  law  or  in  its  administration. 

If  the  plaintiff  had  paid  the  consideration,  the  encumbrance 
would  have  been  removed,  and  she  woul4  have  had  a  clean 
title  according  to  her  contract.  That  is  precisely  what  the 
parties  intended.  It  was  not  contemplated  that  the  encum- 
brance would  be  removed  in  any  other  manner  or  by  any 
other  means.  If  she  had  paid,  and  the  defendants  had  re- 
moved the  encumbrance,  her  loss  doubtless  would  have  been 
greater  than  it  now  is;  and  yet  in  this  action  she  could  have 
recovered  only  nominal  damages.  In  that  case,  it  would  have 
been  very  clear  that  her  damage  resulted,  not  from  the  breach 
of  the  covenant,  but  from  the  depreciation  in  the  value  of  real 
estate. 

By  the  original  contract  the  plaintiff  purchased  and  the  de- 
fendant sold  the  premises  as  though  they  were  free  from  en- 
cumbrance. The  contract  provided  that  the  purchase-money 
should  be  paid  and  the  encumbrance  removed  when  the  deed 
should  be  given.  But  the  plaintiff  being  unable  to  pay  the 
purchase-money,  a  change  was  made  in  the  form  of  the  trans- 
action only,  —  a  change  wholly  for  her  benefit.  In  substance, 
it  was  still  a  sale  of  the  land, — the  whole  title,  and  not  merely 
an  equity  of  redemption.  The  purchase-money  was  to  be  used 
for  the  double  purpose  of  extinguishing  the  mortgage  to  Yale 
College  and  the  plaintiff's  mortgage  to  the  defendants.  It  was 
wholly  her  fault  that  it  was  not  so  used.  It  resulted  from  her 
failure  to  perform  her  agreement.  She  deliberately  violated 
her  contract,  and  now  seeks  to  take  advantage  of  her  own 
wrong  to  the  prejudice  of  the  defendants.  Having  wronged 
them  once,  she  now  virtually  insists  that  she  has  thereby  ac- 
quired a  right  to  inflict  upon  them  a  further  wrong. 

Suppose  the  transaction  had  been  in  form  what  it  really 
was  in  substance,  —  a  sale  of  an  unencumbered  piece  of  land 
for  twelve  thousand  five  hundred  dollars.  The  purchaser  paid 
two  thousand  five  hundred  dollars,  and  gave  her  note  for  ten 
thousand  dollars,  secured  by  a  mortgage  of  the  same  premises. 
After  three  or  four  years  the  property  so  far  depreciated  in 
value  that  it  was  worth  much  less  than  the  mortgage  on  it, — so 
much  less  that  it  was  more  advantageous  for  the  purchaser  to 
forfeit  the  amount  already  paid  than  to  pay  the  balance.  Now, 
let  us  further  suppose  that  the   purchaser  in  this  state  of 
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things  makes  a  claim  on  the  seller  for  the  amount  of  the  pur- 
chase-money actually  paid,  with  interest;  would  a  court  of 
justice  seriously  entertain  such  a  preposterous  claim?  And 
yet  that  is  virtually  the  claim  presented  and  strenuously 
urged  in  this  case.  The  only  difference  is,  that  in  this  case 
the  form  of  the  transaction  gives  the  plaintiff  a  naked  right 
of  action;  but  it  rests  on  the  purest  technics,  being  entirely 
destitute  of  merit.  The  plaintiff  therefore  is  entitled  to  re- 
cover at  most  but  nominal  damages. 

But  the  plaintiff  is  not  entitled  to  recover  even  nominal 
damages.  The  defendants  plead  a  set-off  of  the  notes  given 
for  the  purchase-money,  amounting  to  about  ten  thousand 
dollars.  One  thing  may  be  noticed  in  this  connection  with 
respect  to  these  notes.  They  are  either  valid  subsisting  notes, 
or  they  are  not.  If  not,  they  are  not  collectible,  and  would  not 
ordinarily  be  the  subject  of  a  set-off;  if  valid,  or  if  for  the 
purposes  of  this  case  they  are  to  be  treated  as  valid,  they  may 
be  set  off.  It  is  unnecessary  to  consider  to  what  extent  they 
are  collectible  by  the  defendants;  for  the  plaintiff,  in  claiming 
to  recover  substantial  damages,  proceeds  upon  the  theory  that 
she  may  require  the  defendants  to  make  their  deed  good.  If 
she  may,  she  thereby  becomes  obligated  to  pay  her  notes.  As 
the  set-off  assumes  the  validity  of  the  notes,  the  defendants 
thereby  impliedly  admit  their  liability  on  their  covenants.  In 
discussing  the  matter  of  set-off,  we  shall  assume  the  liability 
of  both  parties,  —  the  defendants  on  their  covenant,  and  the- 
plaintiff  on  her  notes. 

As  the  plaintiff  in  no  event  can  recoi'^er  to  exceed  six  thou- 
sand five  hundred  dollars  and  interest,  and  the  notes  amount 
to  a  much  larger  sum  than  that,  the  set-off  is  an  answer  to 
the  plaintiff's  demand,  unless  the  notes  are  barred  by  the 
statute  of  limitations. 

The  statute  provides  for  a  set-off  of  mutual  debts.  Mutual 
debts  growing  out  of  the  same  subject-matter  have  been  set  off,. 
aside  from  the  statute,  especially  in  equity.  The  statute  allows 
all  such  debts  to  be  set  off  at  law,  and  extends  the  equitable 
principle  to  independent  debts,  or  debts  growing  out  of  differ- 
ent transactions.  A  set-off  under  the  statute  was  refused  by 
this  court  in  Alsop  v.  Nichols,  9  Conn.  357,  where  the  debt 
claimed  to  be  set  off  was  barred  by  the  statute  of  limitations. 

By  statute,  the  defendant  may  recover  a  balance,  if  hia 
claim  is  greater  than  the  plaintiff's;  but  no  recovery  '3an  be- 
had  if  the  debt  is  barred. 
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In  Avery  v.  Brown,  31  Conn.  398,  the  court  makes  a  clear 
distinction  between  independent  debts  and  debts  growing  out 
of  the  same  transaction.  The  former,  if  mutual,  are  proper 
subjects  of  Bct-off  under  the  statute.  The  latter  may  be  ap- 
plied in  reduction  of  the  plaintiff's  demand,  without  the  aid 
of  the  statute.  In  this  case,  there  would  be  difficulty  in  ap- 
plying the  statute  and  allowing  the  defendant  to  recover  a 
balance;  but  as  these  claims  arose  in  the  same  transaction, 
and  are  bo  connected  that  one  is  the  consideration  for  the 
other,  there  can  be  no  difficulty  in  allowing  the  one  to  be  used 
in  reduction  of  the  other.  In  Avery  v.  Brown,  31  Conn.  401, 
this  court  said:  "The  policy  of  the  law  is  always  to  prevent 
unnecessary  litigation,  and  where  in  a  pending  suit  entire 
justice  can  be  done  to  both  of  the  parties  before  the  court  by 
the  ascertainment  and  set-ofiF  of  their  mutual  claims  against 
each  other  without  a  violation  of  any  of  the  settled  rules  or 
forms  of  law,  such  set-off  ought  always  to  be  made."  The 
court  also  quotes  approvingly  from  Parsons  on  Contracts,  as 
follows:  "A  defendant  may  deduct  from  the  plaintiff's  claim 
all  just  demands  or  claims  owned  by  him  in  the  very  same 
transaction,  or  even  in  other  but  closely  connected  transac- 
tions." 

Applying  the  unpaid  portion  of  the  purchase-money  in 
reduction  of  the  plaintiff's  demand  is  but  an  application  of 
the  principle  that  if  the  grantee  fails  to  pay  the  purchase- 
money,  the  real  consideration  for  the  deed,  he  is  not  entitled 
to  recover  in  an  action  on  the  covenants  in  the  deed, — cer- 
tainly no  more  than  nominal  damages.  To  such  a  claim, 
when  offered  in  common  speech  as  a  set-off,  but  more  accu- 
rately speaking  by  way  of  recoupment,  the  statute  of  limita- 
tions has  no  application. 

"Not  only  does  the  bringing  of  an  action  stop  the  operation 
of  the  statute  as  to  a  proper  matter  of  set-off,  but  it  also  seems 
that  it  revives  a  claim  which  is  actually  barred  out,  which  is 
the  proper  subject  of  recoupment  in  the  action,  as  damages 
growing  out  of  the  same  transaction":  Wood's  Limitation  of 
Actions,  602.  "Where  there  are  cross-demands  between  par- 
ties, which  accrued  nearly  at  the  same  time,  both  of  which 
would  be  barred  by  the  statute,  and  the  plaintiff  has  saved 
the  statute  by  suing  out  process,  but  the  defendant  has  not, 
the  defendant  may  nevertheless  set  off  his  demand  ":  Angell 
on  Limitations,  sec.  75. 

It  seems  clear,  therefore,  that  if  substantial  damages  are 
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recoverable,  the  notes  as  a  set-ofiF  or  recoupment  are  a  com- 
plete defease;  and  they  are  equally  a  defense  if  only  nominal 
damages  are  recoverable.  Each  party  broke  the  contract* 
and  each  party  is  technically  liable  to  the  other.  One  de- 
mand may  well  offset  the  other,  so  that  neither  can  recover. 

Under  the  covenant  of  warranty  the  plaintiff  claims  that 
she  is  entitled  to  recover  the  value  of  the  land  at  the  time  of 
the  eviction.  That  would  be  the  extent  of  her  recovery  if-she 
had  paid  the  purchase-money.  That  being  unpaid,  it  would 
eeem  that  she  would  be  entitled  to  recover  much  less.  But 
however  that  may  be,  even  if  we  concede  her  claim  as  made, 
the  set-off  answers  it  fully. 

The  reasons  given  against  a  recovery  on  the  third  count  are 
equally  applicable  to  the  fourth.  The  diflSculty  with  the 
plaintiff's  whole  case  is,  that  by  the  real  contract  between  the 
parties,  in  equity  at  least,  the  eviction  was  the  necessary  con- 
sequence of  her  failure  to  pay  the  purchase-money;  and  that 
whatever  loss  she  sustained  resulted,  not  from  the  breach  of 
the  covenants,  but  from  the  depreciation  in  the  value  of  the 
estate  purchased. 

The  superior  court  is  advised  to  render  judgment  for  the 
defendants. 


Measure  of  Damages  fob  Breach  op  Covenant  against  Encumbrances: 
Grant  v.  Tollman,  75  Am.  Dec.  384;  Kelsey  v.  Remer,  21  Am.  Rep.  638; 
OtUhrie  V.  Russell,  26  Id.  135. 

Set-off,  in  What  Cases  Allowed:  Smith  v.  Washington  CfasUght  Co.,  100 
Am.  Dec.  49,  and  note  52;  Patterson  v.  Patterson,  17  Am.  Rep.  384. 

Set-off  may  be  Barred  bt  Limitation:  NoUn  v.  Blackwell,  86  Am. 
Dec.  206. 

Statute  of  Limitations  against  Counterclaim  or  Recoupment.  — The 
Btatnte  of  limitations  applies  as  well  to  a  demand  attempted  to  be  set  off  as 
to  one  upon  which  an  action  is  brought:  Nolin  v.  Blackwell,  31  N.  J.  L.  170; 
86  Am.  Dec.  206;  Haitoell  v.  Steele,  17  Ala.  372.  A  claim  which  is  barred 
by  the  statute  is  not  therefore  available  as  a  set-off  or  counterclaim: 
De  Lavaleite  v.  Wendt,  75  N.  Y.  579;  31  Am.  Rep.  494;  Lyon  v.  Petty,  65  Cal. 
322;  Taylor  v.  Gould,  57  Pa.  St.  152;  Tnmyer  v.  Pollard,  5  Gratt.  460.  If, 
^  however,  a  counterclaim  or  set-off  be  not  barred  at  the  commencement  of  the 
action  in  which  it  is  pleaded,  it  does  not  become  so  afterward,  during  the 
pendency  of  that  action:  Brumble  v.  Brown,  71  N.  C.  513;  Stillwellv.  Ber- 
trand,  22  Ark.  375;  McElmg  v.  James,  36  Ohio  St.  152;  Walker  v.  Clements, 
15  Q.  B.,  N.  S.,  1046;  Dunn  v.  Bell,  85  Tenn.  582;  Williams  v.  Lenoir,  65  Id. 
395.  And  it  is  held  that,  in  pleading  the  statute  of  limitations  to  a  counter- 
claim, it  must  be  shown  that  the  bar  of  the  statute  had  matured  when  the 
original  suit  was  commenced,  and  it  is  not  sufficient  to  aver  a  bar  when  the 
counterclaim  was  filed:  Eve  v,  Louis,  91  Ind.  457.  But  in  Pennsylvania,  if 
the  defendant  pleads  a  set-of^  the  time  when  the  running  of  the  statate  u 
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stopped  is  when  he  pleads  or  gives  notice  to  the  plaintiff,  and  not  when  the 
action  ia  commenced:  Gilmore  v.  Reed,  76  Pa.  St.  402;  McClure  v.  McClure, 
I  Grant  Gas.  222.  Under  the  Iowa  code,  a  counterclaim  barred  hy  th» 
statute  of  limitations  may  be  pleaded,  if  it  was  the  property  of  the  party 
pleading  it  when  it  became  barred,  and  if  it  was  not  barred  when  the  claim 
sued  on  originated:  Allen  v.  Maddox,  40  Iowa,  124;  Folsom  v.  Winch, 
63  Id.  477. 

In  addition  to  the  authorities  cited  in  the  principal  case,  in  support  of  the 
doctrine  that  the  bringing  of  an  action  may  operate  to  revive  a  claim  which 
is  actually  barred  out  by  the  statute  of  limitations,  and  which  is  the  proper 
subject  of  recoupment  in  the  action,  see  Kinj  v.  King,  9  N.  J.  Eq.  44; 
Morrow  v.  Hanson,  9  Ga.  398;  Riddle  v.  Kreinheihl,  12  La.  Ann.  297;  Evana  v. 
Tongue,  8  Rich.  113. 


Chase  v.  Tuttlb. 

[55  Connecticut,  455.] 

Assignment  for  Benefit  of  Creditors,  Made  by  Majority  of  Dirbc- 
TORS  of  a  corporation,  constituting  a  legal  quorum,  is  not  invalid  because 
two  of  the  directors,  being  out  of  the  state  at  the  time,  failed  to  receive 
actual  notice  of  the  meeting. 

Connecticut  Act  of  1876,  Which  Provides  that  any  one  of  the  directors 
or  executive  o&cers  of  a  corporation  owning  stock  in  another  corpora- 
tion may  be  elected  a  director  of  the  latter,  was  not  repealed  by  tho 
joint-stock  act  of  1880,  providing  that  the  affairs  of  every  joint-stock 
association  shall  be  managed  by  three  or  more  directors,  '*  who  shall  be 
stockholders  in  the  corporation ";  and  the  executive  officer  or  chief 
manager  of  a  corporation,  which  holds  stock  in  another  corporation,  is  a 
"  stockholder  "  within  the  meaning  of  the  two  acts. 

Corporation  —  Notice  of  Directors'  Meeting.  — The  record  of  the  meet- 
ing of  directors,  at  which  an  assignment  for  the  benefit  of  creditors  was 
made,  ran  as  follows:  "At  a  special  meeting  of  the  directors,  called  for 
the  purpose  of  making  an  assignment  for  the  benefit  of  all  the  creditors, 
pursuant  to  the  statutes,"  etc. :  lield,  that,  upon  this  record,  until  the  con- 
trary was  shown,  it  would  be  presumed  that  the  purpose  of  the  meeting 
was  specified  in  the  notice  sent  to  the  respective  directors. 

Action  of  replevin.     The  facts  appear  in  the  opinion. 

C.  R.  Ingersollf  S.  W.  Kellogg^  and  J.  P.  Kellogg^  for  the  plain- 
tiffs. 

J.  S.  Beach  and  O.  0.  Lay,  for  the  defendants. 

By  Court,  Loomis,  J.  This  is  an  action  of  replevin,  brought 
by  the  trustees  of  Brown  and  Brothers,  an  insolvent  corpora- 
tion, for  certain  goods  that  were  on  the  4th  of  January,  1886, 
attached  by  the  defendant  as  a  deputy  sheriff,  on  the  suit  of 
the  National  Shoe  and  Leather  Bank  of  New  York  against  the 
corporation.     On  the  evening  of  the  same  day,  an  assignment 
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for  the  benefit  of  all  the  creditors  of  the  corporation  was  made, 
pursuant  to  a  vote  of  a  majority  of  its  directors,  as  is  claimed, 
which  was  lodged  on  file  in  the  probate  court,  and  subse- 
quently accepted,  approved,  and  recorded  by  that  court,  and 
the  plaintifis  were  appointed  and  qualified  as  trustees.  The 
sole  defense  against  this  action  is,  that  the  assignment  was 
invalid  and  of  no  efiect. 

The  claimed  illegality  of  the  assignment  is  based  upon 
three  objections  only:  1.  That  two  of  the  five  directors,  being 
out  of  the  state  at  the  time,  did  not  receive  any  notice  of  the 
meeting;  2.  That  of  the  three  persons  who  acted  as  directors 
in  the  matter  in  question,  one,  namely,  Henry  R.  Coit,  was 
not  legally  a  director,  though  chosen  as  such,  because  he  was 
not  a  stockholder  of  Brown  and  Brothers;  3.  That  the  notices 
of  the  meeting  sent  to  the  directors  did  not  specify  the  object 
of  the  meeting,  as  required  by  statute. 

1.  We  do  not  think  the  assignment  invalid  for  want  of 
actual  notice  to  the  two  directors  who  were  at  the  time  absent 
from  the  state.  Notice  was  sent  by  telegram  to  them,  as  to 
the  others,  at  their  address  in  this  state,  but  one  being  in  the 
territory  of  Montana,  and  the  other  in  South  Carolina,  they 
failed  to  receive  the  notices.  Under  these  circumstances,  it 
would  seem  unreasonable  to  hold  that  a  majority  of  the  whole 
number,  being  present,  could  not  do  a  legal  act  binding  the 
corporation.  The  exigency  demanded  immediate  action  to 
save  the  property  and  to  save  expense.  It  is  easy  to  see  how 
disastrous  might  be  the  consequences  were  we  to  adopt  the 
principle  contended  for  by  the  defendants.  The  situation  of 
the  absent  directors  might  be  much  more  remote  and  inac- 
cessible than  in  the  present  case,  requiring  several  months  to 
reach  them  by  actual  notice.  Must  the  corporation  remain 
paralyzed  all  this  time,  without  ability  to  protect  itself? 

But  the  suggestion  was  made  in  the  argument  in  behalf  of 
the  defendants  that  it  might  be  treated  as  a  case  of  vacancy, 
which  the  remaining  directors  could  fill,  pursuant  to  the  act 
of  1880:  Sess.  Laws  1880,  p.  561,  sec.  7.  If,  however,  the 
oflSce  was  vacant  as  to  the  two  absent  directors,  then  surely 
the  remaining  directors  could  lawfully  represent  the  corpora- 
tion, for  there  is  no  general  law  or  principle  requiring  vacancies 
on  the  board  of  directors  to  be  filled  before  the  remaining  di- 
rectors can  act  in  the  business  of  the  corporation,  provided, 
of  course,  the  number  left  is  sufficient  to  constitute  a  legal 
quorum.     Under  our  General  Statutes,  page  279,  section  12, 
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"a  majority  of  the  directors  of  any  corporation,  convened 
according  to  the  by-laws,  shall  constitute  a  quorum  for  the 
transaction  of  business."  In  order,  probably,  to  avoid  a 
doubt  that  might  arise  whether  a  general  assignment  was 
such  business  as  was  contemplated  under  the  above  statute, 
the  legislature,  by  the  act  of  1885  (Sess.  Laws  1885,  p.  493), 
provided  that  "the  assignment  of  any  corporation  may  be 
made  by  the  directors  in  legal  meeting  called  for  such  pur- 
pose." This,  however,  was  not  intended  to  change  the  rule  as 
to  a  quorum  under  the  preceding  statute.  There  can  be  no 
doubt  that  a  majority  of  the  directors  could  make  a  valid  as- 
signment. 

2.  But  this  brings  us  to  the  second  objection,  that  Henry 
R.  Coit,  one  of  the  three  who  participated  in  making  the  as- 
signment, was  not  a  lawful  director,  and  therefore  the  at- 
tempted assignment  was  made  by  only  two  directors.  It  is 
conceded  that  Coit  was  regularly  appointed  to  the  office,  and 
that  he  was  at  the  time  a  director  de  facto,  but  the  contention 
is,  that  he  was  not  eligible  to  the  office  because  ho  was  not  a 
stockholder  of  the  Brown  and  Brothers  corporation.  In  behalf 
of  the  plaintiff,  it  is  earnestly  contended  that  the  acts  of  Coit 
as  a  de  facto  director  are  perfectly  valid,  and  cannot  be  ques- 
tioned except  once  for  all  in  a  direct  proceeding  to  oust  him 
from  the  office,  as  upon  a  quo  warranto.  On  the  other  hand, 
the  counsel  for  the  defendants  contend  that  the  principle  ap- 
plies only  where  there  exists  the  element  of  an  estoppel  in 
fais,  that  is,  where  third  parties  have  dealt  with  the  corpora- 
tion on  the  faith  that  its  directors  and  agents  had  in  fact  the 
authority  they  were  permitted  to  assume  and  exercise;  but 
that  the  corporation  itself  could  not  invoke  the  aid  of  the 
same  principle  in  support  of  the  validity  of  its  own  acts  which 
have  aflfected  the  rights  of  third  parties,  because  the  corpora- 
tion could  not  have  been  misled.  We  have  no  occasion  to 
settle  this  interesting  question,  because  we  think  Coit  was  a 
director  de  jure. 

While  we  concede  that  he  was  not  a  personal  stockholder 
of  Brown  and  Brothers,  yet  by  representation  he  was  a  stock- 
holder; that  is,  he  was  secretary,  treasurer,  and  managing 
director  of  the  Litchfield  Savings  Society,  which  was,  at  the 
time  of  his  appointment,  a  lawful  stockholder  in  the  corpora- 
tion of  Brown  and  Brothers.  At  any  rate,  he  was  eligible  to 
the  office  of  director  under  the  act  of  1876  (Sess.  Laws  1876, 
c.  65),  which  provides  that  "  any  one  of  the  directors  or  ei:- 
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ecutive  officers  of  any  corporation,  incorporated  by  the  laws 
of  this  state,  owning  stock  in  any  of  the  banks  or  other  cor- 
porations of  this  state,  shall  be  eligible  to  be  elected  as  a 
director  of  such  banks  or  other  corporations,  legally  convened 
for  the  election  of  directors,  and  upon  such  election  may  act 
as  director  of  such  bank  or  other  corporation." 

But  the  claim  is  made  that  this  provision  was  repealed  by 
the  seventh  section  of  the  new  joint-stock  act  of  1880  (Sees. 
Laws  1880,  p.  561),  which,  in  providing  that  the  afiFairs  of 
every  joint-stock  corporation  shall  be  managed  by  three  or 
more  directors,  adds,  "  who  shall  be  stockholders  in  the  cor- 
poration." 

There  is  no  express  repeal  of  the  first-mentioned  act,  and 
the  implication  is  strongly  against  it,  from  the  fact  that  cer- 
tain specific  provisions  of  former  statutes  are  mentioned  as 
repealed,  while  the  act  of  1876  is  not  mentioned.  Then,  in 
connection  with  the  general  repealing  clause  of  acts  inconsist- 
ent, there  is  a  saving,  among  other  things,  of  any  rights  ac- 
quired under  existing  laws.  The  right  of  a  savings  bank, 
whose  assets  are  invested  in  another  corporation,  to  have  a 
voice  in  directing  its  affairs  is  surely  of  great  importance  and 
value.  The  record  does  not  tell  us  whether  this  investment 
of  the  Litchfield  Savings  Society  existed  when  the  act  of  1880 
was  passed.  We  refer  to  this  now  to  show  the  spirit  and  pur- 
pose of  the  legislature  in  carefully  guarding  all  important 
rights  and  interests.  There  is  no  reason  why  in  1880  they 
should  have  desired  or  designed  to  repeal  the  wise  and  just 
provision  of  1876.  Nevertheless,  the  counsel  for  the  defend- 
ants insist  that,  however  wise  and  just,  it  must  be  swept  away 
by  the  act  of  1880,  because  it  is  so  inconsistent  with  it  that 
both  cannot  stand  and  operate  together.  We  answer  that 
both  did  stand  and  operate  together  for  the  period  of  four 
years  at  least,  from  1876  to  1880,  for  it  is  to  be  borne  in  mind 
that  the  provision  referred  to  in  the  act  of  1880  was  not  new, 
but  merely  continued  in  force  an  old  provision  found  in  the 
General  Statutes  of  1875,  page  312,  section  1,  and  in  the  stat- 
utes long  before  that.  When  the  joint-stock  act  was  re-enacted 
in  1880  with  some  new  provisions,  it  seems  unreasonable  to 
suppose  that  by  the  mere  retention  of  the  old  provision  in  the 
same  language,  it  could  have  been  intended  to  give  it  a  force 
and  effect  so  much  greater  than  it  had  for  the  four  years  pre- 
ceding. The  remedial  nature  of  the  acts  in  question,  and  the 
reasons  for  their  enactment,  will  justify  us  in  construing  one 
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as  explaining  and  qualifying  the  other.  While  it  is  true  that 
only  stockholders  are  eligible,  the  necessary  implication  is 
that  all  stockholders  are  eligible;  but  inasmuch  as  the  savings 
bank  in  its  corporate  capacity  could  not  well  act  as  a  director 
in  another  corporation,  its  executive  oflScer  or  chief  manager  is 
the  stockholder  within  the  meaning  of  the  two  acts  under  con- 
sideration. In  reaching  the  result  that  the  provision  of  1876 
has  not  been  repealed,  we  are  glad  to  be  supported  by  the  new 
revision  of  the  statutes,  which  goes  into  effect  in  1888.  In 
that  revision  the  act  of  1876  is  retained  in  section  1922,  while 
the  provision  of  1880  is  also  found  in  section  1950. 

3.  The  only  remaining  objection  is,  that  the  meeting  of  the 
directors  for  the  making  of  the  assignment  was  illegal  for  de- 
fects in  the  notice.  The  only  by-law  or  rule  adopted  relative 
to  the  matter  prescribed  simply  that  "  meetings  of  directors 
may  be  held  as  often,  at  such  place,  and  in  such  manner  as 
they  may  from  time  to  time  determine."  No  formality  what- 
ever is  prescribed,  and  if  all  the  directors  happened  to  be 
together  and  agreed  to  hold  a  meeting  immediately  for  a  par- 
ticular object  within  their  jurisdiction,  we  do  not  see  how 
their  action  could  be  impeached  on  that  ground.  As  the  want 
of  actual  notice  to  the  two  directors  who  were  absent  from  the 
state,  at  places  so  remote  that  they  could  not  be  reached,  has 
been  excused  in  this  case,  all  the  directors  capable  of  acting 
under  the  circumstances  were  present. 

But  it  is  said  that  the  statute  which  empowers  directors  to 
make  an  assignment  requires  that  "the  meeting  be  called  for 
such  purpose,"  and  in  this  connection  the  defendants  rely  on 
the  finding,  which  says  that  "there  was  no  evidence  that  the 
telegram  contained  any  notification  as  to  the  purpose  of  the 
proposed  meeting."  It  will  be  observed  that  this  is  not  a  find- 
ing that  the  purpose  was  not  specified,  but  only  that  the  con- 
tents of  the  telegram  had  not  been  proved  by  either  party;  but 
under  the  circumstances  we  are  about  to  mention,  the  burden 
of  showing  that  the  object  was  not  specified  was  on  the  de- 
fendants. The  record  of  this  meeting  is  annexed  as  part  of 
the  finding,  and  it  says:  "  At  a  special  meeting  of  the  directors 
of  Brown  and  Brothers,  called  for  the  purpose  of  making  an 
assignment  of  its  estate  in  insolvency  for  the  benefit  of  all  the 
creditors,  pursuant  to  the  statutes,"  etc. 

Upon  this  record,  until  the  contrary  is  found,  it  must  be 
presumed  that  the  purpose  was  specified  in  the  call.  This 
principle  is  sustained  by  the  case  of  Sargent  v.  Webster,  13  Met. 
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504,  4Q  Am.  Dec.  743,  where  the  validity  of  an  assignment  by 
a  corporation  for  the  benefit  of  creditors  was  sought  to  be  im- 
peached for  want  of  notice  to  all  the  directors.  Shaw,  C.  J., 
disposed  of  the  objection  as  follows:  "  Another  objection  of  the 
same  -kind  is,  that  it  does  not  appear  that  notice  of  the  meet- 
ing was  given  to  all  the  directors.  But  the  contrary  does  not 
appear;  and  it  would  be  hazardous  to  decide  that  every  vote 
passed  by  an  aggregate  body  is  void  if  it  do  not  appear  by  the 
record  that  all  were  notified.  We  believe  it  is  not  usual  in 
corporate  records  to  state  how  the  members  were  notified.  The 
presumption,  omnia  rite  acta,  covers  multitudes  of  defects  in 
such  cases,  and  throws  the  burden  on  those  who  would  deny 
the  regularity  of  a  meeting  for  want  of  due  notice,  to  establish 
it  by  proof." 

Our  own  court,  in  Lane  v.  Brainerd,  30  Conn.  565,  applied 
the  same  principle  both  to  directors'  and  to  stockholders'  meet- 
ings. The  mere  record  of  the  meeting  in  the  former  case  was 
presumptive  proof  that  all  the  directors  had  been  duly  notified, 
and  in  the  latter  case  the  mere  record  of  the  organization  of  a 
corporation  was  presumptive  evidence  of  a  fact  which  was  an 
indispensable  condition  precedent  to  its  lawful  organization. 

We  advise  judgment  for  the  plaintiflfs. 


CoKPORATioN,  Who  may  be  Director:  WiglU  v,  Bailroad  Co.,  19  Am. 
Rep.  412;  powers  of  director:  GaUery  v.  Nat.  Ex.  Bank,  32  Id.  149. 

Corporation,  Meeting  of  Directors,  when  notice  to  attend  is  pre- 
sumed: Cliouteau  Ins.  Co.  v.  Holmes,  30  Am.  Rep.  807.  See  Stow  v.  Wyae, 
18  Am.  Dec.  99,  and  note  103. 

Proceedings  of  Board  of  dk  Facto  Directors  of  private  corporation 
are  presumed  regular  until  irregularity  is  shown:  State  v.  Kup/erle,  100  Am. 
Dec.  265. 

Corporation,  Act  of  Majority  of  Directors,  when  binding:  Begenta 
V.  Williams,  31  Am.  Dec.  79;  Despatch  Line  v.  Bellamy  Mfg.  Co.,  37  Id.  203; 
Elliot  V.  Abbot,  37  Id.  227;  Edgerly  v.  Emerson,  55  Id.  207;  Sargent  r.  Web- 
ster, 46  Id.  743;  Commonwealth  v.  Cullen,  53  Id.  450;  Cahill  v.  Kalamazoo 
Mut.  Ins.  Co.,  43  Id.  465. 

When,  if  Ever,  Notice  to  Directors  to  Attend  Special  Mebtino 
MAY  BE  Omitted.  —  Where  the  meeting  is  stated  and  general,  notice  of  the 
time  and  place  of  holding  it,  or  of  the  business  to  be  transacted,  is,  in  the 
absence  of  provision  or  regulation  to  the  contrary,  in  no  case  required:  State 
V.  Bonnell,  35  Ohio  St.  10;  People  v.  Bachelor,  22  N.  Y.  128;  MerriU  v. 
Farris,  22  111.  303;  Warner  y.  Mouxr,  11  Vt.  385.  But  if  the  meeting  be  a 
special  one,  the  general  rule  is,  that  notice  is  necessary,  and  must  be  per- 
sonally served,  if  practicable,  upon  every  member  entitled  to  be  present,  so 
that  each  one  may  be  afforded  an  opportunity  to  participate  and  vote.  Ac- 
cording to  the  decided  weight  of  authority,  such  notice  is  essential  to  the 
power  of  the  board  to  do  any  deliberative  act  which  shall  bind  the  corporar- 
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tion:  Pike  Co.  v.  Rowland,  94  Pa.  St.  238;  Kersey  Oil  Co.  v.  OilcreeJc  etc 
a.  R.  Co.,  12  Phila.  374;  Doyle  v.  Mizrm-,  42  Mich.  332;  Harding  v.  Vande- 
water,  40  Cal.  77;  Farwell  v.  Houghton  Copper  Works,  8  Fed.  R  p.  CO  (Mich.); 
State  V.  Ferguson,  31  N.  J.  L.  107,  124;  and  see  D^Arcy  v.  Tamar  etc  R'y 
Co.,  L.  R.  2  Ex.  158.  An  opportunity  to  deliberate,  and  if  possible  to  con- 
vince their  fellows,  is  the  right  of  the  minority,  of  which  they  cannot  be 
deprived  by  the  arbitrary  will  of  the  majority:  Commonwealth  v.  Cullen,  I'J 
Pa.  St.  133;  53  Am.  Dec.  450. 

Nevertheless,  it  has  been  held  that  a  corporation  is  bound  where  a  legal 
quorum  of  the  directors  meet  and  unite  in  any  determination,  whether  the 
other  directors  are  or  are  not  notified,  and  although  the  meeting  was  a  special 
one:  Edgerly  v.  Emerson,  23  N.  H.  555;  55  Am.  Dec.  207;  and  to  the  sarr.e 
effect,  see  Bank  v.  Flour  Co.,  41  Ohio  St.  552.  So,  althou^  it  be  conceded 
that  all  the  directors  must  be  notified  of  a  special  meeting  of  the  board,  yet 
if  the  meeting  be  held,  and  a  legal  quorum  be  present,  it  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  such  notice  was  given,  and 
that  all  steps  were  taken  necessary  to  constitute  it  a  regular  and  valid  meet- 
ing of  the  board:  Chouteau  Ins.  Co.  v.  Holmes,  68  Mo.  601;  30  Am.  Rep.  807; 
McDaniels  v.  Flower  Brook  Mfg.  Co.,  22  Vt.  274;  Wells  v.  Rahway  White 
Rubber  Co.,  19  N.  J.  Eq.  402;  Leavitt  v.  Oxford  etc.  Min.  Co.,  3  Utah,  205; 
Cluxmberlain  v.  Painesville  etc.  R.  R.  Co.,  15  Ohio  St.  225;  see  Stow  v.  Wyse, 
7  Conn.  214,  18  Am.  Dec.  99,  and  extended  note  102,  as  to  the  validity  of 
corporate  acts  done  or  authorized  at  a  meeting  not  properly  called.  If  no 
tice  of  a  directors'  meeting  is  sent  by  mail,  the  person  notified  must  have,  in 
the  absence  of  any  regulation,  a  reasonable  time  after  receiving  it  to  reach 
the  place  of  meeting  by  traveling  in  the  customary  manner:  Covert  v.  Rogers, 
38  Mich.  363.  If  the  corporation  fails  to  avail  itself  of  the  power  to  fix  tho 
time  and  manner  of  giving  notice  of  special  meetings,  and  leaves  the  entire 
matter  to  the  discretion  of  one  of  its  principal  officers,  it  has  no  right  to  com- 
plain of  the  insufficiency  of  the  notice  given,  so  long  as  it  appears  that  suffi- 
cient time  was  given  to  enable  the  parties  to  be  present  if  they  desired:  Id. 
867. 


Diamond  Match  Co.  v.  Town  of  New  HAVEy 

f55  Connecticut,  610.] 
Town  —  Liability  fob  Injury  Resulting  from  Obstruction  of  Stream. 
—  An  act  of  the  legislature  authorized  the  defendant  town  to  deepen, 
etc.,  all  the  streams  and  watercourses  within  the  limits  of  the  town,  at 
such  times  and  in  such  manner  as  the  public  health,  in  the  opinion  of  tho 
selectmen,  might  require.  Under  this  authority  the  selectmen,  in  the 
exercise  of  reasonable  care,  straightened  and  deepened  the  channel  of  a 
.  river  running  through  the  town,  tho  work  having  been  planned  and  laid 
I  out  by  a  competent  engineer  employed  by  them.  Ample  provision  was 
made  for  all  ordinary  floods  in  the  river,  but  an  extraordinary  freshet 
afterwards  occurred,  when  the  ground  was  frozen  and  not  able  to  absorb 
the  water,  and  the  new  channel  being  narrowed  by  the  addition  of  earth 
to  its  banks,  the  water  was  set  back  upon  and  injured  the  property  of 
the  plaintiff.  Held,  that  the  town  was  not  liable,  although  the  injury 
resulted  from  the  oversight  or  misjudgment  of  the  engineer  in  permit- 
ting the  excavated  earth  to  be  deposited  on  the  banks  of  tho  new  chan- 
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nel,  wliich  was  no  part  of  the  original  plan,  but  was  done  as  required 
under  a  contract,  the  specificationa  of  which  were  prepared  by  tho  en- 
gineer. 

Action  for  obstructing  the  flow  of  a  stream,  whereby  the 
plaintiffs'  property  was  injured.     The  opinion  states  the  facts. 

C.  R.  Ingersoll,  for  the  appellants. 

/.  S.  Beach  and  F.  G.  Beach,  for  the  appellees. 

By  Court,  Park,  C.  J.  In  the  year  1881  the  selectmen  of 
the  town  of  New  Haven  straightened  and  deepened  the  chan- 
nel of  West  River,  which  flowed  through  the  western  part  of 
the  town  and  emptied  into  the  harbor.  The  course  of  the 
river  was  winding,  and  its  width  varied  from  five  hundred  feet 
in  some  places  to  fifteen  hundred  in  others.  It  ran  through 
low  meadow  lands,  covering  them  to  a  considerable  extent,  and 
became  thus  a  source  of  malarial  disease.  Complaint  was 
made  of  its  injury  to  the  public  health,  and  the  purpose  of  the 
selectmen  in  straightening  and  deepening  the  channel  of  the 
river  was  to  confine  it  to  narrow  limits,  and  thus  put  a  stop  to 
its  deleterious  influence.  It  was  the  abatement  of  a  nuisance. 
It  was  a  sanitary  measure,  and  a  necessary  one. 

Two  avenues  crossed  the  river,  which  were  public  highways 
of  the  city  and  town.  One,  Whalley  Avenue,  was  on  the 
north,  and  the  other,  Derby  Avenue,  was  on  tho  south  of  tho 
meadow  through  which  the  river  flowed.  The  alterations  of 
the  channel  extended  from  one  avenue  to  the  other. 

The  town  employed  the  best  engineering  skill  for  the  prepar- 
ation of  tho  plans  for  the  work,  and  everything  was  done  in 
accordance  with  the  plans  thus  prepared.  In  the  opinion  of 
the  engineers,  as  ample  provision  was  made  for  the  passage 
of  the  water  below  Whalley  Avenue  as  existed  before.  The 
selectmen  intended  to  secure  this,  and  believed  they  had 
done  so. 

Before  the  change  in  the  channel  of  the  river,  the  water,  in 
times  of  freshet,  overflowed  the  banks  and  became  ponded  on 
the  low  meadow  lands,  and  it  was  thought  that  the  change  in 
the  channel  would  make  no  difference  in  this  respect.  But  the 
earth  thrown  out  in  excavating  the  new  channel  was  placed 
on  the  sides  of  the  channel  in  such  a  manner  as  to  prevent 
this  overflow,  and  this,  with  the  stopping  up  of  the  old  chan- 
nel caused  the  water  to  set  back  in  times  of  flood,  and  the 
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water  thus  set  back  did  the  damage  complained  of  by  the 
plaintiffs.  With  regard  to  the  character  of  the  flood  and  the 
circumstances  attending  it,  the  court  finds  as  follows:  — 

"  It  occurred  at  the  time  of  an  exceptionally  heavy  rainfall 
in  the  winter  season  of  1885,  which,  with  the  smooth  and  hard 
surface  of  the  ground  co-operating,  occasioned  severe  freshets, 
not  only  in  West  River,  but  throughout  a  wide  extent  of  coun- 
try. It  was  an  extraordinary  freshet  as  compared  with  the 
ordinary  annual  overflows  or  freshets  common  to  the  river. 
....  The  freshet  was  unusual  and  extraordinary,  but  not  un- 
precedented ;  and  had  the  rise  in  the  river  been  only  the  ordi- 
nary annual  freshet,  the  damage  to  the  plaintiffs  would  not 

have  resulted In  addition  to  the  annual  freshets,  the 

river  was  subject  in  occasional  years  to  extraordinary  freshets 

orfloods,  which  should  be  expected  occasionally  to  occur 

The  waterway  span  of  Whalley  Avenue  bridge  is  one  hundred 
feet,  and  is  ample  to  take  and  discharge  all  water  coming  in 
such  extraordinary  freshets  or  floods  occasionally  occurring, 
and  the  waters  of  such  freshets  could  easily  and  readily  be 
disposed  of  by  permitting  the  same  to  spread  over  the  low 
meadow  lands  without  the  obstruction  of  the  banks  of  the 
new  channel." 

These  are  the  principal  facts  of  the  case.  It  is  expressly 
found  that  the  work  was  done  under  authority  conferred  upon 
the  town  by  a  private  act  passed  by  the  legislature  in  1881, 
and  which  may  be  found  among  the  acts  of  that  year,  page 
230.  That  act  authorized  "the  town  of  New  Haven,  acting 
by  and  through  the  selectmen  thereof,"  to  "deepen,  clear  out, 
alter,  and  straighten  any  and  all  streams  and  watercourses, 
natural  and  artificial,  or  any  portion  thereof,"  within  the 
limits  of  the  town,  "in  order  to  protect  and  preserve  the  pub- 
lic health,"  and  they  were  authorized  to  do  it  "  at  such  times 
and  in  such  manner  as  the  public  health,  in  the  opinion  of 
the  selectmen,  may  require." 

Acting  under  this  authority,  the  selectmen  of  the  town, 
believing  that  the  preservation  of  the  public  health  required 
that  certain  alterations  in  the  channel  of  West  River  should 
be  made,  employed  the  city  engineer  to  make  an  examination 
and  determine  what  could  be  done  to  accomplish  the  object. 
The  work  involved  a  problem  of  scientific  engineering.  It 
required,  for  the  abatement  of  the  nuisance,  that  the  channel 
of  a  winding  qnd  sluggish  river  should  be  straightened,  to 
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keep  its  waters  from  spreading  over  a  wide  expanse  of  terri- 
tory. The  question  was,  how  this  could  be  done  in  the  most 
efficient  manner  with  reference  to  confining  the  water  within 
the  new  channel,  and  at  the  same  time  provide  an  ample  way 
for  all  the  water  passing  under  the  Whalley  Avenue  bridge, 
which  opening,  the  case  finds,  was  ample  for  the  passage  of 
all  water  coming  down  the  river  at  all  times,  extraordinary  as 
well  as  ordinary. 

The  matter  had  thus  to  be  considered  prospectively.  The 
selectmen  were  to  judge  as  well  as  they  were  able  of  future 
results.  The  best  human  judgment  is  liable  to  err  in  such 
a  case.  After  an  injury  has  occurred,  and  all  the  facts  with 
regard  to  it  have  been  investigated,  it  is  often  quite  easy  to 
see  how  it  might  have  been  avoided,  but  with  a  slight  change 
in  the  circumstances  a  new  case  would  be  presented,  in  deal- 
ing with  which  human  judgment  would  be  liable  to  be  again 
in  error.  All  that  can  be  expected  or  required  is,  that  officials, 
in  the  performance  of  a  duty,  shall  bring  to  the  service  rea- 
sonable care  and  judgment,  and  that  professional  men  em- 
ployed by  them  in  planning  and  superintending  the  work 
shall  have  all  the  knowledge  and  skill  that  experience  in  such 
work  would  naturally  give  them.  It  would  seem  in  this  case 
that  such  care  was  exercised  by  the  selectmen,  and  that  such 
skill  and  experience  were  brought  by  the  city  engineer  to  his 
part  of  the  work.  No  complaint  is  made  of  any  want  of  skill 
in  the  engineer,  or  of  intelligent  and  careful  consideration  of 
the  matter  on  the  part  of  the  selectmen.  Every  effort  seems 
to  have  been  made  by  both  to  have  the  work  so  done,  as, 
while  effecting  the  great  object  for  which  it  was  undertaken, 
to  do  as  little  harm  as  possible  to  private  property.  And  it 
does  not  appear  that  the  work  was  not  so  done  as  to  secure 
the  safety  of  contiguous  property  in  all  ordinary  freshets;  that 
is,  in  such  as  might  reasonably  be  expected,  and  therefore 
ought  to  be  provided  for.  The  case  finds  that  ample  pro- 
vision was  made  for  all  ordinary  floods  in  the  river,  and  that 
it  was  only  an  extraordinary  rainfall  in  the  winter  season, 
when  the  ground  was  frozen  and  not  able  to  absorb  the  water, 
that  could  produce  such  a  flood  as  the  one  that  caused  the 
damage  complained  of  to  the  property  of  the  plaintiffs. 

In  the  case  of  State  v.  Ousatonic  Water  Co.,  51  Conn.  137, 
this  court,  in  remarking  upon  a  case  of  this  sort,  said:  "The 
defendants  were  bound  to  provide  against  all  the  natural  re- 
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suits  of  ordinary  freshets  in  the  river,  whenever  they  might 
occur,  and  with  whatever  ordinary  combination  of  circum- 
stances they  might  be  attended.  The  defendants  were  not 
bound  to  make  provision  against  extraordinary  freshets  in  the 
river,  which  rarely  happen,  or  against  extraordinary  effects  of 
ordinary  freshets,  owing  to  some  peculiar  and  uncommon  com- 
bination of  circumstances.  They  were  bound  to  consider  and 
prepare  for  the  ordinary  results  of  ordinary  freshets,  and  not 
extraordinary  freshets  nor  extraordinary  results."  This  was 
said  with  reference  to  the  building  of  a  dam  by  the  defend- 
ants over  the  Housatonic  River,  but  the  same  can  be  said 
with  equal  propriety  in  the  case  at  bar. 

In  Smith  v.  Agawam  Canal  Co.,  2  Allen,  355,  the  court,  in 
remarking  upon  extraordinary  freshets,  says:  "The  changes 
which  result  from  such  causes  are  uncertain  in  extent  and  in 
the  times  of  their  occurrence;  and  the  losses  of  which  they 
are  the  occasion  must  be  borne  by  those  upon  whom  they  fall." 
And  in  Sprague  v.  City  of  Worcester,  13  Gray,  193,  the  court  re- 
marks as  follows  upon  the  same  subject:  "  By  the  exception 
of  extraordinary  freshets  for  unimportant  periods  of  time,  we 
consider  was  meant  freshets  not  ordinarily  occurring  annu- 
ally, but  which  come  occasionally." 

But  it  is  said  that  the  flood  which  did  the  damage  in  this 
case,  though  unusual,  was  not  unprecedented,  and  that  such 
extraordinary  floods  had  sometimes,  though  infrequently,  oc- 
curred, and  ought  therefore  to  have  been  expected  and  pro- 
vided for.  But  the  flood  in  the  case  of  the  Housatonic  River 
referred  to  was  not  an  unprecedeted  one,  and  yet  the  defend- 
ants were  held  not  to  be  liable  in  that  case,  their  liability  or 
non-liability  depending  upon  the  character  of  the  flood,  as  in 
this  case.  An  extraordinary  freshet,  in  the  view  there  taken 
of  the  matter,  is  not  necessarily  an  unprecedented  one,  but  it 
may  be  one  that  happens  so  rarely,  or  in  such  unusual  cir- 
cumstances, that  it  is  not  to  be  expected.  And  it  was  so 
regarded  in  the  cases  cited  from  Massachusetts.  And  it  is  to 
be  specially  noticed  in  this  case,  that,  aside  from  the  extraor- 
dinary character  of  the  flood,  the  frozen  condition  of  the 
ground  added  greatly  to  its  effectiveness  for  mischief.  The 
water  was  not  in  part  disposed  of,  as  would  happen  in  most 
floods,  by  soaking  into  the  ground,  but  was  compelled  to  flow 
in  full  tide  within  the  frozen  banks.  This  incident  of  the 
flood,  in  combination  with  the  extraordinary  rainfall,  could 
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not  have  been  regarded  as  falling  within  ordinary  probabili- 
ties, and  therefore  was  not  reasonably  to  be  expected. 

But  it  is  said  that  the  raising  of  the  banks  of  the  new  chan- 
nel was  no  part  of  the  engineer's  plan,  but  was  done  by  tho 
contractor,  under  the  authority  of  the  selectmen,  as  the  cheap- 
est and  most  convenient  mode  of  disposing  of  the  earth  thrown 
out  in  digging  the  new  channel;  and  that  it  is  found  that  tho 
damage  complained  of  would  not  have  been  done  but  for  this 
raising  of  the  banks,  which  held  all  the  water  within  the  new 
channel  instead  of  its  overflowing  and  escaping  upon  the  low 
lands  adjoining  the  river.  But  it  is  expressly  found  that  tho 
first  contract  for  the  excavation  of  the  new  channel  contained 
among  its  specifications  a  provision  for  this  precise  thing,  that 
is,  that  "  the  material  excavated  from  the  new  channel  should 
be  deposited  on  each  side  of  the  cut";  and  it  is  further  found 
that  the  specifications  were  prepared  by  the  city  engineer.  It 
also  appears  that  the  engineer  was  to  supervise  the  work,  and 
that  any  imperfect  work  was  to  be  immediately  corrected  upon 
his  requirement,  and  that  the  work  was  in  fact  done  to  his  ac- 
ceptance. Upon  these  facts  it  is  impossible  to  regard  the  rais- 
ing of  the  banks  as  done  by  the  selectmen  upon  their  own 
judgment,  and  in  disregard  of  the  plans  and  advice  of  tho 
engineer.  If  there  was  misjudgment  in  the  matter,  we  must 
regard  it  as  that  of  the  engineer,  and  not  of  the  selectmen. 
As  the  placing  upon  the  banks  of  the  earth  thrown  out  was 
the  natural  and  ordinarily  the  proper  mode  of  disposing  of  it, 
it  was  a  failure  of  duty  on  the  part  of  the  engineer,  if  it  was 
no  part  of  his  plan  and  he  saw  the  danger  arising  from  it,  not 
to  indicate  upon  his  plan,  or  in  some  mode  have  made  it  clear 
to  the  selectmen,  that  it  ought  not  to  be  done.  Especially 
was  he  in  fault  if,  seeing  the  danger  from  it,  he  yet  drew  tho 
specification  which  required  it.  But  as  the  selectmen  had 
employed  a  competent  engineer,  the  town  cannot  be  liable  for 
his  oversights  or  misjudgments. 

We  have  not  thought  it  necessary  to  consider  the  question 
60  ably  argued  before  us,  whether  the  duty  discharged  by  the 
town  was  a  governmental  one,  giving  it. some  exemption  from 
liability  that  would  not  exist  if  the  duty  was  not  of  such  a 
character,  because,  upon  the  theory  which  would  hold  the  town 
to  the  highest  liability,  we  think  there  was  no  negligence  on 
the  part  of  the  selectmen  by  which  the  town  could  be  made 
liable. 
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We  think  the  defendant  town  was  not  liable,  upon  the  facts 
found,  for  the  damage  done  to  the  plaintiffs  in  this  case. 

There  is  error  in  the  judgment  appealed  from,  and  it  is  re- 
versed. 

Municipal  Cokporation,  Liabilitt  fob  DiVERTrNO  Sdrfacb  Water 
upon  premises  of  another:  Pye  v.  Mankato,  1  Am.  St.  Rep.  671,  and  cases 
collected  in  note  673;  OiUuly  v.  CUy  of  Madison,  53  Am.  Rep.  299;  liability 
for  negligence  in  increasing  flow  from  insufficient  sewers:  Se\fert  v.  City  of 
Brooklyn,  54  Id.  664,  and  note  671;  Ashley  v.  Port  Huron,  24  Id.  552,  and 
note  556;  can  acquire  no  right  to  turn  a  stream  of  water  upon  the  lands  of 
another,  to  the  injury  thereof,  only  by  an  exercise  of  the  power  of  eminent 
domain:  Pettigrew  v.  Evanmitte,  3  Id.  60i 
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RuLB  OF  Appellate  Couet  where  there  have  been  Two  Trials  of  a 
caae  in  the  lower  court  is,  to  look  only  to  the  proceedings  on  the  first 
trial,  and  if  it  discovers  that  the  trial  court  erred  in  setting  aside  the 
verdict  on  that  trial,  to  set  aside  all  proceedings  subsequent  to  sucb 
verdict,  and  enter  judgment  thereon. 

Where  Evidence  is  Conflicting,  and  Involves  Credibility  ok  Wit- 
nesses, and  tho  trial  court  sets  aside  the  verdict  and  certifies  the  evi- 
dence, the  appellate  court  will  look  to  the  whole  evidence  and  sustain 
the  verdict,  unless  there  has  been  a  plain  deviation  from  right  and  justice, 
and  the  verdict  is  against  the  law  or  the  evidence,  or  without  evidence. 

Power  of  Court  to  Grant  New  Trial  because  Verdict  is  Con- 
trary TO  Evidence  should  be  cautiously  exercised,  and  never,  in  a 
doubtful  case,  merely  because  the  court,  if  on  the  jury,  would  have  given 
a  difiFerent  verdict. 

Liability  of  Third  Person  to  Person  Injured,  for  Negligence  of 
Another,  Proceeds  upon  the  maxim,  Qui  facit  per  aUum,  facU  per  ae, 
and  presupposes  the  existence  of  the  relation  of  master  and  servant  be- 
tween such  third  person  and  the  person  actually  guilty  of  the  negligent 
act. 

Master  and  Servant,  when  Relation  does  not  Exist.  —  One  Straus, 
who  was  the  partner  in  business  of  the  defendant.  Stem,  individually 
owned  a  horse  and  phaeton.  He  sent  them,  in  charge  of  his  own  ser- 
vant, to  meet  the  defendant  and  convey  him  from  the  depot  to  the  store 
of  the  firm.  While  going  in  the  direction  of  the  store  with  the  de- 
fendant, the  servant  recklessly  drove  against  the  plaintiff,  Muse,  and 
knocked  him  down  and  injured  him.  In  an  action  for  damages  for  the 
injury  sustained,  held^  —  1 .  That  the  relation  of  master  and  servant  did 
not  exist  between  the  defendant  and  the  driver  at  the  time  of  the  in- 
jury, and  the  plaintiff  could  not  recover;  2.  That  the  negligence  which 
caused  the  injury  could  not  be  considered  as  that  of  the  defendant, 
merely  because  he  was  present  at  the  time. 
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Action  of  trespass  on  the  case.  The  facts  appear  in  the 
opinion. 

Robert  Stiles^  for  the  plaintiff  in  error. 

John  Lyon  and  A.  M.  Keiley,  for  the  defendant  in  error. 

By  Court,  Hinton,  J.  The  action  was  trespass  on  the  case, 
to  recover  damages  for  the  negligent  management  and  direc- 
tion of  a  horse  and  phaeton,  whereby  the  plaintiff  was  injured. 
At  the  time  of  the  accident  the  defendant  was  being  driven 
by  the  coachman,  pursuant  to  an  order  from  his  employer, 
who  was  a  partner  of  the  defendant,  to  the  firm's  place  of 
business,  on  Main  Street,  in  the  city  of  Richmond. 

There  were  two  trials  of  the  case  in  the  court  below.  On  the 
first  trial  the  jury  found  a  verdict  for  the  plaintiff,  which  was 
set  aside  by  the  court;  whereupon  the  plaintiff  excepted. 
Upon  the  second  trial  the  verdict  was  for  the  defendant;  and 
the  court  refusing  to  set  it  aside,  the  plaintiff  again  excepted. 
With  this  last  bill  of  exceptions  the  facts  proved  are  certified. 

In  the  progress  of  these  trials  exceptions  were  taken  to 
other  rulings  of  the  court,  but  as  in  the  view  I  take  of  the 
case  it  must  be  decided  on  grounds  wholly  distinct  from  those 
contained  in  those  exceptions,  it  will  not  be  necessary  for  mo 
to  advert  to  them  in  this  opinion. 

The  rule  of  the  appellate  court,  where  there  have  been  two 
trials  of  a  case  in  the  lower  court,  is  to  look  only  to  the  pro- 
ceedings on  the  first  trial,  and  if  it  discovers  that  the  trial 
court  erred  in  setting  aside  the  verdict  on  that  trial,  to  set 
aside  and  annul  all  the  proceedings  subsequent  to  said  ver- 
dict, and  enter  judgment  thereon:  Pleasants  v.  Clements,  2 
Leigh,  474;  Terry  v.  Ragsdale,  33  Gratt.  344;  Brown  v.  Rice^a 
AdmW,  76  Va.  665. 

Looking,  then,  to  the  proceedings  on  the  first  trial,  a  pre- 
liminary inquiry  arises  as  to  the  attitude  in  which  the  plaintiff 
in  error  should  stand  in  this  court.  In  this  case,  unlike  most 
cases  in  which  the  complaint  is  of  a  judgment  refusing  or 
granting  a  new  trial,  the  court  has  "  declined  to  certify  the 
facts  because  the  evidence  is  conflicting  and  contradictory, 
and  involved  questions  of  the  credibility  of  the  witnesses," 
and  has  certified  the  evidence.  The  question,  therefore,  is, 
whether  the  appellate  court  will  look  to  the  whole  evidence  in 
determining  whether  the  circuit  court  erred  in  its  action  in 
setting  aside  the  verdict,  or  will  only  entertain  the  plaintiff 
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upon  condition  that  he  shall  surrender  all  of  his  oral  evidence, 
and  rest  his  case  upon  the  evidence  of  the  defendant. 

For  the  plaintifif  in  error,  it  is  strenuously  insisted  that 
where  the  plaintiff  comes  to  this  court  with  the  verdict  of  the 
jury,  who  are  the  proper  triers  of  the  facts,  and  whose  judg- 
ment is  entitled  to  especial  weight  in  all  cases  where  there  is 
a  conflict  of  evidence  and  questions  as  to  the  credibility  of 
witnesses,  in  his  favor,  the  court  should  look  to  the  whole 
evidence  upon  the  first  trial,  and  sustain  the  verdict  rendered 
upon  that  trial,  unless  it  can  perceive  that  there  has  been  a 
plain  deviation  from  right  and  justice,  and  that  the  jury  have 
found  a  verdict  against  the  law  or  against  the  evidence,  or 
without  evidence.  And  upon  a  careful  consideration  of  the 
subject  we  have  arrived  at  the  same  conclusion. 

From  a  brief  review  of  the  leading  cases  in  regard  to  new 
trials  in  this  state,  it  will  be  readily  seen  that  there  is  noth- 
ing in  the  reasons  upon  which  they  are  rested  which  mili- 
tates in  the  slightest  degree  against  the  adoption  of  such 
a  rule. 

In  Bennett  v.  Hardaway,  6  Munf.  125,  it  was  held  that  in  cases 
depending  upon  the  oral  testimony  of  witnesses  the  bill  of 
exceptions  must  contain  the  facts  which  the  court  considered 
established  by  the  testimony,  and  not  the  testimony  itself. 
The  reason  given  for  this  resolution  is,  that  it  would  be  unsafe 
for  this  court  to  revise  and  reverse  an  opinion  of  the  lower 
court,  on  a  question  perhaps  touching  the  weight  of  evidence 
and  the  credit  of  witnesses,  without  having  the  same  lights 
and  the  same  data  as  were  possessed  by  the  inferior  court. 
And  Judge  Roane,  who  delivered  the  opinion  of  the  court,  as 
an  illustration  of  one  of  the  evil  consequences  which  might 
result  from  the  adoption  of  the  opposite  rule,  said:  "It  does 
not  follow  that  the  judge  believes  every  witness  who  gives 
evidence  before  him,  as  he  may  well  hesitate  to  do  from  the 
manner  of  testifying  and  other  extraneous  circumstances;  nor 
can  he  do  it  where  they  conflict  one  with  another.  It  is  evi- 
dent, therefore,  that  in  this  case  the  opinion  of  this  court 
might  be  founded  on  the  testimony  of  witnesses  who  were  dis- 
credited both  by  the  jury  and  the  court  below."  On  the  other 
hand,  says  he,  where  the  bill  contains  a  certificate  of  facts, 
the  exception  is  not  liable  to  the  objections  which  exist  when 
the  evidence  is  certified.  For  in  that  case,  "the  appellate 
court  does  not  ....  depart  from  or  overrule  the  decision  of 
the  trying  court  as  to  the  weight  of  testimony,  or  the  credit 
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due  to  any  witness.  It  only  acts  upon  his  own  certificate, 
and  acknowledgment  of  his  opinion  upon  the  subject.  Such 
a  bill  of  exceptions  ....  only  states  briefly  the  facts  as  they 
appeared  to  the  judge,  and  are  admitted  by  him  to  have  been 
proved,  and  in  consequence  of  such,  his  admission,  the  ap- 
pellate court  founds  its  decision  upon  the  same  facts  as 
governed  the  court  below." 

But  this  case  {Bennett  v.  Hardaway,  supra)  was  soon — to 
adopt  the  expressive  phrase  of  Carr,  J.,  in  Ewing  v.  Ewing,  2 
Leigh,  340 — curtailed  of  its  fair  proportions.  For,  by  a  line 
of  decisions,  beginning  with  Carrington  v.  Bennett,  1  Id. 
340,  decided  as  early  as  1829,  it  was  quickly  established,  as  a 
qualification  of  the  rule,  that  if  the  bill  of  exceptions  con- 
tains a  certificate  of  the  oral  testimony  given  on  the  trial,  the 
appellate  court  would  review  and  reverse  the  judgment,  if,  after 
rejecting  all  the  oral  testimony  of  the  excepting  party,  and 
giving  full  force  and  credit  to  the  evidence  of  the  adverse 
party,  the  judgment  still  appears  to  be  wrong:  Rohr  v.  Davis, 
9  Leigh,  30;  Pasley  v.  English,  5  Gratt.  141;  Carrington  v. 
Goddin,  13  Id.  587;  Gimmi  v.  Cullen,  20  Id.  439;  Read's  Case, 
22  Id.  924;  Danville  Bank  v.  Waddill,  31  Id.  469;  Dean's 
Case,  32  Id.  916;  Creehnur  v.  Creekmur,  75  Va.  432;  Taylor's 
Case,  77  Id.  692.  This  qualification,  while  it  restricts  the 
operation  of  the  rule  laid  down  in  Bennett  v.  Hardaway,  supra, 
does  not  contravene  the  principle  of  that  case.  For,  as  Cabell, 
J.,  acutely  observes,  in  Ewing  v.  Ewing,  supra,  the  appellate 
court  does  not  decide  on  the  credit  of  the  witnesses;  it  pro- 
ceeds on  the  admission  of  their  credit;  "  and  surely  if,"  as  a 
former  and  distinguished  judge  of  this  court  puts  it  in  a  lucid 
article  touching  this  subject,  "  a  judgment  against  a  party, 
after  he  has  been  stripped  of  all  his  own  oral  evidence,  and 
all  his  adversary's  evidence  has  been  accorded  full  force  and 
credit,  still  appears  to  be  wrong,  that  judgment  ought  to  be 
reversed  " :  Va.  L.  J.,  1885,  p.  259. 

This  court  having  gone  thus  far  in  opening  the  door  for  the 
admission  of  evidence,  in  Powell  v.  Tarry,  77  Va.  263,  took 
another  step  forward,  and  in  that  case  held  that  whenever  the 
inferior  court,  for  any  cause,  could  not  or  would  not  certify  the 
facts,  that  it  must,  upon  the  application  of  the  party  aggrieved, 
certify  the  evidence;  thus  expressly  overruling  Grayson's 
Case,  6  Gratt.  724,  upon  this  particular  point,  and  by  neces- 
sary  implication  overruling  Brooks  v.  Calloway,  12  Leigh,  466,. 
and  Taliaferro  v.  Franklin,  1  Gratt.  332,  on  the  same  point. 
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It  will  be  seen  from  this  resume  of  the  cases  that  there  has  been 
a  very  gradual  but  growing  disposition  on  the  part  of  the  court 
to  relax  the  rule  established  in  Bennett  v.  Hardaway,  supra,  pro- 
hibiting the  court  from  a  judgment  granting  or  refusing  a  new 
trial  when  the  certificate  contained  the  evidence  instead  of  the 
facts,  wherever  it  could  be  done  without  invading  the  province 
of  the  jury,  and  referring  questions  as  to  the  weight  of  evidence 
and  credit  of  witnesses  to  this  court,  and  revising  the  judg- 
ment of  the  trying  court  upon  lights  and  data  inferior  to  those 
possessed  by  that  court. 

The  rule  contended  for  will  produce  neither  of  these  results. 
It  refers  no  question  as  to  the  credit  of  the  witnesses  to  this 
court;  but  assuming  that  the  witnesses  who  testified  for  the 
party  prevailing  are  equally  credible  with  those  who  testified 
for  the  loosing  side,  leaves  it  to  this  court  upon  the  evidence  as 
a  whole  whether  there  has  been  a  plain  deviation  from  right 
and  justice,  and  whether  the  verdict  was  against  law  or  con- 
trary to  the  evidence, —  i.  e.,  without  evidence  or  against  evi- 
dence. Nor  will  such  a  rule  be  amenable  to  the  objection 
that  it  enables  the  appellate  court  to  revise  the  judgment  of 
the  lower  court  without  having  the  same  lights  and  data  that 
were  possessed  by  that  court.  For  we  must  presume,  from 
the  failure  of  the  judge  to  certify  otherwise,  that  he  believed 
all  of  the  witnesses  to  be  credible,  and  therefore  that  he  set 
aside  the  verdict  on  the  only  grounds  upon  which  he  could 
properly  set  it  aside, —  that  is,  because  it  was  without  evi- 
dence, against  the  evidence,  or  against  law.  Excluding,  then, 
the  supposition  that  he  saw  something  in  the  manner  of  testi- 
fying of  some  of  the  witnesses  that  impaired  their  credit,  for 
the  reason  stated  above,  that  he  declined  to  certify  that  such 
was  the  case,  as  he  clearly  might  have  done,  it  seems  to  us  to 
be  obvious  that  the  appellate  court  has  all  the  means  neces- 
sary to  lead  them  to  a  correct  conclusion  that  were  possessed 
by  the  lower  court.  It  is  equally  clear  that  cases  of  the  kind 
with  which  we  are  now  dealing  do  not  fall  within  the  reason 
of  the  rule  which  requires  the  exceptor,  where  both  the  jury 
and  the  court  below  are  against  him,  to  strip  himself  of  all  his 
oral  testimony,  and  prevail — if  prevail  he  can  —  upon  the  evi- 
dence of  his  adversary,  and  therefore  ought  not  to  be  bound 
by  that  rule.  After  careful  reflection,  we  perceive  no  valid 
objection  to  our  looking  to  the  whole  evidence  in  cases  like  the 
present  one;  and  as  it  seems  that  that  was  done  in  Brown  v. 
Rice,  76  Va.  630,  it  will  be  done  here. 
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It  eeems,  however,  to  be  assumed  that  if  we  look  to  the  evi- 
•dence  in  this  case  we  must  aflSrm  the  verdict.  To  this  we  do 
Tiot  assent.  For  whilst  great  weight  is  always  —  and  justly 
—  attributed  to  the  verdict  of  a  jury  in  a  case  where  the  evi- 
dence is  conflicting  and  the  credibility  of  witnesses  is  involved; 
and  whilst  the  power  of  the  court  to  grant  a  new  trial  because 
the  verdict  is  contrary  to  the  evidence  should  be  very  cau- 
tiously exercised,  and  never  in  a  doubtful  case  merely  because 
the  court,  if  on  the  jury,  would  have  given  a  different  verdict,  — 
yet  we  believe  it  cannot  be  successfully  controverted  that  the 
power  exists:  Ross  v.  Overton,  3  Call,  319;  2  Am.  Dec.  552; 
Brugh  V.  Shanks,  5  Leigh,  649;  Green  v.  Ashby,  6  Id.  150; 
Patteson  v.  Ford,  2  Gratt.  23;  HilVs  Case,  2  Id.  595;  Downer 
-&  Co.  V.  Morrison,  2  Id.  240.  And  that  in  a  proper  case  — 
that  is,  where  the  verdict  is  clearly  contrary  to  the  law  and 
evidence  —  it  should  be  exercised. 

In  this  case  we  think  the  verdict  was  clearly  contrary  to 
the  law  and  the  evidence.  For  whatever  conflict  of  testimony 
there  may  be  about  points  of  evidence  not  vital  to  the  merits 
of  the  case,  the  evidence  incontestibly  establishes  the  follow- 
ing facts:  The  coachman  in  charge  of  the  horse  and  phaeton 
on  the  occasion  of  the  accident  was  a  domestic  servant,  hired 
and  paid  by  one  M.  L.  Straus,  the  father-in-law  and  partner 
of  the  defendant  Stern.  The  horse  and  phaeton  were  the  in- 
dividual property  of  Straus,  and  kept  on  his  premises.  The 
business  of  the  boy  or  coachman  was  to  attend  to  the  horse 
and  phaeton,  and  when  not  so  engaged  to  attend  about 
the  house,  and  in  good  weather  drive  Mr.  Straus  out.  That 
on  the  occasion  of  the  accident,  the  driver  had  been  sent  by 
Straus  to  meet  the  defendant  and  convey  him  from  the  depot 
to  the  store  of  the  firm.  And  that  as  soon  as  the  defendant 
got  into  the  phaeton  the  driver  drove  ofi"  rapidly  down  Byrd 
Street  in  the  direction  of  the  store;  and  in  driving  across  the 
railroad  track  on  Eighth  Street,  the  plaintifi"  was  struck  by 
one  of  the  wheels  of  the  vehicle,  and  knocked  down  and 
•injured. 

Now,  upon  this  state  of  facts,  can  it  be  maintained  that  the 
driver  was  the  servant  of  the  defendant? 

The  liability  of  a  third  person  to  the  person  injured,  for 
the  negligence  of  another,  proceeds  upon  the  maxim.  Qui  facit 
per  alium,  facit  per  se,  and  presupposes  the  existence  of  the 
relation  of  master  and  servant  between  such  third  person  and 
the  person  actually  guilty  of  the  negligent  act.     It  is  founded 
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upon  the  right  which  the  employer  has  to  select  his  servants, 
and  to  discharge  them  if  not  competent  or  skillful,  and  to 
direct  and  control  them  while  in  his  employ.  The  servant  is 
regarded  as  an  instrument  set  in  motion  by  the  master,  and  if 
any  injury  occurs  to  another  through  the  negligence  or  un- 
ekillfulness  of  such  servant  while  in  the  course  of  his  employ- 
ment, it  is  deemed  reasonable  that  he  who  has  selected  the 
servant  should  be  answerable  for  such  injury:  Turberville  v. 
Stampe,  1  Ld.  Raym.  266;  Smith  v.  Lawrence,  2  Man.  &  R.  1; 
Rapsen  v.  Cubiit,  9  Mees.  &  W.  710;  Hobbit  v.  London  and 
Northwestern  R'y  Co.,  4  Ex.  254;  Crockett  v.  Calvert,  8  Ind.  127. 
Henc^,  in  cases  of  this  character,  when  it  has  once  been 
ascertained  in  whose  employ  the  servant  actually  is,  it  is 
only  necessary  to  ascertain  further  that  the  servant  was 
engaged,  at  the  time  the  act  of  negligence  was  committed,  in 
the  performance  of  some  duty  enjoined  upon  him  by  his  mas- 
ter, within  the  scope  of  employment,  to  fasten  upon  the  master 
a  liability  for  any  injury  resulting  from  the  negligent  act  of 
the  servant. 

These  views  have  received  the  approval  of  the  most  distin- 
guished judges  and  text-writers  in  this  country  and  in  Eng- 
land: Story  on  Agency,  9th  ed.,  sees.  453  et  seq.;  Wharton  on 
Negligence,  2d  ed.,  sees.  156  et  seq.;  1  Parsons  on  Contracts, 
105  et  seq. 

In  the  great  case  of  Laugher  v.  Pointer,  5  Barn.  &  C.  547, 
it  was  held  by  Lord  Tenterden,  C.  J.,  and  Littledale,  Bayley, 
and  Ilolroyd,  JJ.,  dissenting,  that  the  owner  of  a  carriage, 
who  had  hired  of  a  stable-keeper  a  pair  of  horses  to  draw  the 
carriage  and  a  driver  to  drive  them,  there  being  no  evidence 
of  any  adoption  on  the  part  of  the  owner  of  the  carriage  of  the 
driver  as  his  servant,  was  not  liable  for  an  injury  done  to  the 
horse  of  a  third  person  through  the  negligent  driving  of  such 
coachmen  or  driver.  In  that  case,  Littledale,  J.,  said:  "Ac- 
cording to  the  rules  of  law,  every  man  is  answerable  for  injuries 
occasioned  by  his  own  personal  negligence;  and  he  is  answer- 
able also  for  acts  done  by  those  whom  the  law  denominates 
his  servants;  because  such  servants  represent  the  master  him- 
self, and  their  acts  stand  upon  the  same  footing  as  his  own. 
And  in  the  present  case  the  question  is,  whether  the  coach- 
man, by  whose  negligence  the  injury  was  received,  is  to  be 
considered  a  servant  of  the  defendant.  For  the  acts  of  a 
man's  own  domestic  servants  there  is  no  doubt  the  law  makes 
him  responsible;  and  if  the  accident  had  been  occasioned  by 
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a  coachman  who  constituted  a  part  of  the  defendant's  own 
family,  there  would  be  no  doubt  of  the  defendant's  liability; 
and  the  reason  is,  that  he  is  hired  by  the  master  either  per- 
sonally or  by  those  who  are  intrusted  by  the  master  with  the 
hiring  of  servants,  and  he  is  therefore  selected  by  the  master 
to  do  the  business  required  of  him." 

In  Quarman  v.  Burnett^  6  Mees.  &  W.  409,  the  same  ques- 
tion arose  in  the  court  of  exchequer,  and  the  opinions  of  Lord 
Tenterden  and  Littledale,  J.,  were  afl&rmed  in  a  carefully  pre- 
pared opinion  by  Baron  Parke.  In  the  course  of  that  opinion, 
he  says:  "Upon  the  principle  that,  Qui  facit  per  alium,  facit 
per  se,  the  master  is  responsible  for  the  acts  of  his  servants, 
and  that  person  is  undoubtedly  liable  who  stood  in  the  rela- 
tion of  master  to  the  wrong-doer, — he  who  had  selected  him 
as  his  servant,  from  the  knowledge  or  belief  in  his  skill  and 
care,  —  and  who  could  remove  him  for  misconduct,  and  whose 
orders  he  was  bound  to  receive  and  obey;  and  whether  such 
servant  has  been  appointed  by  the  master  directly  or  inter- 
mediately through  the  intervention  of  an  agent  authorized  by 
him  to  appoint  servants  for  him,  can  make  no  difference." 

In  view  of  these  well-settled  principles,  we  cannot  escape 
the  conclusion  that  the  relation  of  master  and  servant  did  not 
exist,  either  in  law  or  in  fact,  between  the  defendant  and  the 
driver  at  the  time  the  injury  was  received  by  the  plaintiff. 

It  may  be  true,  as  observed  by  Baron  Parke  in  Quarman  v. 
Burnett,  supra,  that  there  may  be  special  circumstances  which 
may  render  the  hirer  of  job-horses  and  servants,  and  I  appre- 
hend other  bailees  as  well,  responsible  for  the  neglect  of  a  ser- 
vant, though  not  liable  by  virtue  of  the  general  relation  of 
master  and  servant.  He  may  become  so  by  his  own  conduct, 
as  by  taking  the  actual  management  of  the  horses,  or  order- 
ing the  servant  to  drive  in  a  particular  manner,  which  occa- 
sions the  damage  complained  of,  or  to  absent  himself  at  one 
particular  moment,  and  the  like.  But  as  none  of  these  or  like 
circumstances  appear  in  the  evidence  in  this  case,  we  need 
^ive  no  opinion  as  to  the  legal  effect  of  them. 

It  is  sought,  however,  to  liken  this  case  to  the  case  of  Mc- 
Laughlin V.  Pryor,  4  Man.  &  G.  48.  That  case  went  off  on  the 
ground  that  the  defendant  was  a  joint  trespasser  with  the 
post-boys.  But  none  of  the  circumstances  relied  on  in  that 
case  to  render  the  defendant  liable  exist  in  this.  There  the 
defendant,  who,  together  with  a  party  of  friends,  had  hired  a 
carriage  and  four  post-horses,  driven  by  two  postilions  in  the 
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service  of  the  owner  of  the  horses,  was  on  his  way  to  Epsom 
races.  The  defendant  and  another  person  rode  on  the  box  of 
this  carriage.  The  plaintiff  was  also  proceeding  to  the  races 
in  a  pony-gig  belonging  to  and  driven  by  one  Mason.  At  the 
toll-bar  at  Sutton  a  line  of  carriages  had  formed,  and  Mason's 
gig  was  in  that  line.  The  carriage  in  which  the  defendant 
and  his  friends  were  driving  came  up  to  the  toll-bar  about  the 
same  time  with  Mason's  gig,  but  the  carriage  was  out  of  line. 
Mason's  gig  was  advancing  at  the  time,  slowly,  in  the  line 
(there  being  a  stoppage  for  the  purpose  of  taking  toll  at  the 
gate),  when  the  postilion  on  the  wheel-horse  of  the  carriage  in 
which  the  defendant  was  seated  called  out  to  the  postilion  on 
the  leader,  "Go  in  there  I"  The  latter  immediately  turned 
his  horses'  heads  before  Mason's  gig.  Mason  endeavored  to 
keep  his  pony  in  the  line,  when  the  man  on  the  wheel-horse  of 
the  carriage  again  called  out,  "  Go  on,  you  are  all  right,  there  1" 
The  postilion  on  the  leader  again  pushed  his  horses  forward, 
and  the  trace  of  the  wheel-horse  caught  the  wheel  of  Mason's 
gig,  and  pulled  it  over,  and  both  the  plaintiff  and  Mason  fell 
out.  Some  one  in  the  carriage  called  out,  "Go  on,  go  on  I" 
but  Mason  got  up,  and  laying  hold  of  the  horses'  heads, 
stopped  them,  telling  the  party  in  the  carriage  that  they 
should  not  move  on,  for  he  was  determined  to  take  the  horses 
back  to  the  cock  at  Sutton  until  he  knew  to  whom  they  be- 
longed. After  some  discussion,  the  defendant  said  to  Mason: 
"  I  will  settle  it  with  you  here  now;  I  will  give  you  money  to 
any  amount;  tell  me  what  you  want;  you  shall  have  it." 
Mason  refused  to  settle  the  matter  then,  but  after  the  defend- 
ant had  given  him  his  card,  saying  he  would  be  answer- 
able for  all  that  had  occurred,  the  carriage  was  allowed  to 
proceed.  The  defendant  subsequently  twice  admitted  that 
he  was  in  duty  bound  to  repair  the  gig,  but  said  he  would  set- 
tle with  the  plaintiff,  McLaughlin,  first.  But  a  dispute  having 
arisen  between  the  parties  as  to  the  accident,  the  defendant 
said:  "If  you  had  quietly  gone  out  of  the  line,  it  would  not 
have  happened.  If  you  had  done  that,  I  had  intended  to  have 
pulled  up  and  let  you  in  again,  in  the  front."  In  that  case, 
Tindal,  C.  J.,  after  saying  that  the  post-boys  were  trespassers, 
said:  "  Then  thf  question  is,  whether  the  defendant  was  jointly 
a  trespasser  with  th3m;  whether  the  part  he  took  in  the  pro- 
ceeding was  sufficient  tr  make  him  liable  with  them;  and 
whether  there  were  circumstances  in  the  case  which  would 
justify  the  jury  in  coming  to  that  conclu<»ion."     Proceeding  to 
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argue  as  to  the  liability  of  the  defendant,  Pryor,  the  chief 
justice  then  says:  "It  appears  that  he  was  riding  on  the  box 
of  the  carriage  when  the  accident  occurred,  and  saw  what  was 
going  on;  that  there  was  a  line  of  carriages,  into  which  tho 
post-boys  were  endeavoring  to  force  themselves;  and  he  must 
have  known  the  object  of  the  post-boys  in  doing  what  they 
did."  Then,  after  saying  that  the  fact  that  he  saw  what  was 
done  was  some  evidence,  "  though  ....  not  strong  evidence," 
to  go  to  the  jury  to  show  that  he  assented  to  the  act  of  tho 
post-boys,  the  chief  justice  adds:  "There  is  nothing  to  show 
that  he  repudiated  the  act  of  the  post-boys;  on  the  contrary, 
he  professed  throughout  to  hold  himself  responsible;  he  told 
Mason,  who  was  driving  the  gig  in  which  the  plaintiff  was 
seated  at  the  time  of  the  accident,  that  if  he  had  succeeded  in 
getting  into  the  line,  he  should  have  allowed  Mason  to  return 
to  his  former  position  in  the  line.  All  this  shows  that  he  had 
a  control  over  the  post-boys,  and  that  he  assented  to  their 
acts."  In  that  case,  it  was  held  that  the  defendant  was  lia- 
ble, not  as  a  master  for  the  acts  of  his  servant,  but  as  a  joint 
trespasser,  on  the  ground  that  it  appeared  that  he  assented  to 
the  act  from  which  the  injury  occurred  to  the  plaintiff. 

It  can  scarcely  be  necessary  for  me  to  comment  further  on 
this  case  to  show  that  there  is  no  analogy  between  that  case 
and  the  case  at  bar,  or  to  show  that  observations  applicable  to 
that  case,  which  was  a  case  of  trespass,  would  hardly  be  per- 
tinent to  this,  which  is  a  case  of  negligence.  It  can,  however, 
furnish  no  precedent  for  the  case  in  hand. 

But  again,  I  am  unable  to  assent  to  the  suggestion  that  the 
negligence  which  caused  the  injury  to  the  plaintiff  is  to  be 
considered  as  the  negligence  of  the  defendant  himself  merely 
because  he  happened  to  be  present  at  the  moment  of  the  acci- 
dent; for  the  very  same  reason  would  require  us  to  hold  every 
passenger  in  a  hackney-coach  liable  for  injuries  received  by 
third  persons  through  the  negligence  of  the  driver,  and  this 
latter  position  is  so  mantfestly  untenable  that  it  has  never  been 
assumed.  For  the  reasons  given,  we  think  the  first  verdict 
was  clearly  contrary  to  the  law  and  the  evidence,  and  conse- 
quently that  the  court  did  not  err  in  setting  it  aside  and  grant- 
ing a  new  trial;  and  for  the  same  reasons,  that  there  is  no 
error  in  the  judgment  of  the  circuit  court  on  the  second  trial, 
and  the  same  is  therefore  affirmed. 

Lacy,  J.,  and  Fauntleroy,  J.,  dissented. 

Judgment  affirmed. 
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Verdict,  Settino  Aside,  as  against  Weight  op  Evidence:  OpJiir  Silver 
Mining  Co.  v.  Carpenter,  97  Am.  Dec.  550,  and  note  560;  Beall  v.  Leverett,  79 
Id.  298;  when  not  set  aside  for  conflict  in  testimony:  Smith  v.  Wilson,  1  Am. 
St.  Rep.  669;  St.  Louis  etc.  li.  R.  Co.  v.  Tcrhune,  99  Am.  Dec.  604. 

Master  and  Servant,  what  care  relation  of  requires  each  to  exercise: 
Wormell  v.  Maine  Central  Ji.  R.  Co.,  1  Am.  St.  Rep.  321,  and  cases  collected 
in  note  330;  Smith  v.  Peninsular  Car  Works,  1  Id.  542,  and  note  548. 

Limitation  of  Master's  Liability  for  acts  of  servant:  See  Baker  v.  Kin- 
gey,  99  Am.  Dec.  438;  Hilsdor/v.  St.  Louis,  100  Id.  352,  and  note  357;  Fick 
V.  Railroad  Co.,  60  Am.  Rep.  878,  and  extended  note  880. 
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Rape  CJonsists  in  having  Unlawful  Carnal  Knowledge  by  a  man  of  a 
woman,  forcibly  and  against  her  will,  and  the  offense  may  be  committed 
as  well  on  a  woman  unchaste,  or  a  common  prostitute,  as  on  any  other 
female.  Wherever  there  is  a  carnal  connection,  without  consent  in  fact, 
fraudulently  or  otherwise  obtained,  there  is  in  the  wrongful  act  itself  all 
the  force  which  the  law  demands  as  an  element  of  the  crime. 

Consent  Induced  by  Fear  of  Bodily  Harm  is  No  Consent,  and  though 
a  man  lay  no  hands  on  a  woman,  yet  if  by  an  array  of  physical  force  ho 
so  overpowers  her  mind  that  she  dare  not  resist,  he  is  guilty  of  rape  by 
having  the  unlawful  intercourse. 

Rape,  Circumstances  under  Which  Sexual  Intercourse  Amounts  to. 
— The  accused  entered  the  bed  of  the  prosecutrix,  his  fourteen-year-old 
step-daughter,  which  was  situated  in  a  room  in  which  three  younger 
children  were  sleeping.  There  were  no  other  persons  in  the  house,  tha 
mother  and  older  sister  of  the  prosecutrix  being  absent,  beyond  call  and 
reach.  The  prosecutrix  forbid  the  accused  from  getting  into  bed  with 
her,  but  made  no  outcry,  and  he  got  in,  "held  her  hands,  brought  his 
private  parts  in  contact  with  her  private  parts,  and  forced  her. "  The 
children  in  the  room  were  not  awakened,  a  neighbor  living  one  hundred 
yards  distant  heard  nothing  of  it,  and  the  prosecutrix  made  no  complaint 
until  nearly  a  week  afterwards.  The  accused  admitted  that  he  had  had 
intercourse  with  the  prosecutrix.  The  jury  found  him  guilty  of  rape. 
Held,  that  under  the  circumstances  of  the  case,  the  verdict  of  the  jury 
should  not  be  disturbed. 

Penetration  is  Essential  Element  of  Crime  of  Rape;  but  proof  of  tho 
carnal  knowledge  of  a  female  against  her  will  by  force  is  proof  of  rape. 

Rape.  The  prisoner  was  found  guilty,  and  his  motion  for  a 
new  trial  being  overruled,  he  excepted,  and  obtained  a  writ  of 
error.     The  facts  appear  in  the  opinion. 

F.  S.  Blair,  for  the  plaintiff  in  error. 

R.  A.  Ayers,  attorney-general,  for  the  commonwealth. 

By  Court,  Lacy,  J.  The  charge  is,  that  in  the  night-time 
the  plaintiff  in  error  entered  the  bed  of  his  fourteen-year-old 
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Btep-daughter,  which  was  situated  in  a  room  in  which  three 
other  small  children  were  sleeping,  the  largest  eight  or  ten 
years  old;  that  there  were  no  other  persons  in  the  house,  the 
wife  of  the  prisoner  and  the  mother  of  the  prosecutrix  being 
absent  at  a  party  in  the  neighborhood,  to  which,  with  an  older 
daughter,  she  had  been  escorted  by  her  husband,  the  prisoner; 
that  the  prosecutrix  forbid  the  prisoner  from  getting  into  bed 
with  her,  but  made  no  further  resistance;  "that  the  prisoner 
held  her  hands,  and  brought  his  private  parts  in  contact  with 
her  private  parts,  and  forced  her";  that  the  children  in  the 
room  were  not  awakened,  a  person  living  one  hundred  yards 
off  heard  nothing  of  it,  and  another  neighbor  one  fourth  of  a 
mile  away  heard  no  noise.  The  mother  and  older  sister  re- 
turned from  the  party  in  the  neighborhood  that  night,  and 
heard  nothing  of  it  until,  six  days  afterwards,  the  prosecutrix 
told  her  mother.  The  magistrate,  who  issued  the  warrant, 
says  that  the  prisoner  confessed  to  him  that  he  had  had  inter- 
course with  his  step-daughter,  that  she  was  no  kin  to  him,  and 
he  wanted  to  be  first. 

The  atrocious  character  of  the  charge  made,  and  the  revolt- 
ing circumstances  attending  it,  cannot  but  excite  the  indig- 
nation and  receive  the  condemnation  of  every  person.  The 
charge,  however,  is  rape,  and  it  is  necessary  to  consider,  un- 
der the  law  and  in  the  light  of  the  decisions,  whether  that 
charge  is  made  out  by  the  evidence  and  sustained  by  the 
proofs. 

Rape  is  the  having  of  unlawful  carnal  knowledge  by  a  man 
of  a  woman,  forcibly  and  against  her  will.  Our  statute  pro- 
vides that  if  any  person  carnally  know  a  female  of  the  age 
of  twelve  years  or  more,  against  her  will,  by  force,  he  shall 
be,  at  the  discretion  of  the  jury,  punished  by  death,  or  con- 
fined in  the  penitentiary  not  less  than  ten  nor  more  than 
twenty  years.  This  offense  may  be  committed '  as  well  on  a 
woman  unchaste,  or  a  common  prostitute,  as  on  any  other 
female.  In  matter  of  evidence,  however,  want  of  chastity 
may,  within  recognized  limits,  be  shown  as  rendering  it  more 
probable  that  she  consented. 

Wherever  there  is  a  carnal  connection,  and  no  consent  in 
fact,  fraudulently  obtained,  or  otherwise,  there  is  evidently,  in 
the  wrongful  act  itself,  all  the  force  which  the  law  demands  as 
an  element  of  the  crime.  In  the  ordinary  case,  when  the 
woman  is  awake,  of  mature  years,  of  sound  mind,  and  not  in 
fear,  a  failure  to  oppose  the  carnal  act  is  consent.    And  it  has 
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been  held  that,  though  she  objects  verbally,  if  she  makes  no 
outcry  and  no  resistance,  she  by  her  conduct  consents,  and 
the  carnal  act  is  not  rape  in  the  man;  and  that  the  jury  must 
be  satisfied  that  she  resisted  the  man  to  the  extent  of  her 
ability;  that  the  resistance  must  be  up  to  the  point  of  being 
overpowered  by  actual  force,  or  of  inability,  from  loss  of 
strength,  longer  to  resist;  or  that  resistance  is  dangerous, 
or  absolutely  useless;  or  there  must  be  dread  or  fear  of 
death;  that  the  will  of  the  woman  must  oppose  the  act,  and 
that  any  inclination  favoring  it  is  fatal  to  the  prosecution. 

While,  on  the  other  hand,  it  has  been  held  that,  in  this  age, 
to  compel  a  frail  woman  or  girl  of  fourteen  to  abandon  her 
reason,  and  measure  all  her  strength  with  a  robust  man, 
knowing  the  effect  will  be  to  make  her  present  deplorable  con- 
dition the  more  wretched,  yet  not  to  preserve  her  virtue,  on 
pain  of  being  otherwise  deemed  a  prostitute,  instead  of  the 
victim  of  an  outrage,  is  asking  too  much  of  virtue  and  giving 
too  much  to  vice.  The  law  requires  that  the  unlawful  carnal 
knowledge  shall  be  against  her  will.  She  must  resist,  and  her 
resistance  must  not  be  a  mere  pretense,  but  must  be  in  good 
faith.  She  must  not  consent.  If  she  consent  before  the  act, 
it  will  not  be  rape.  But  as  to  this  consent,  we  may  observe 
that  it  must  be  a  consent,  not  controlled  and  dominated  by  fear. 

If  the  girl  is  very  young,  and  of  a  mind  not  enlightend  on 
the  question,  this  consideration  will  lead  the  court  to  demand 
less  clear  opposition  than  in  the  case  of  an  older  and  more 
intelligent  female,  or  even  lead  to  a  conviction  where  there  was 
no  apparent  opposition,  A  consent  induced  by  fear  of  bodily 
harm  or  personal  violence  is  no  consent;  and  though  a  man 
lay  no  hands  on  a  woman,  yet  if  by  an  array  of  physical 
force  he  so  overpowers  her  mind  that  she  dares  not  resist,  he 
is  guilty  of  rape  by  having  the  unlawful  intercourse. 

In  a  case  when  in  the  dead  hour  of  darkness  and  of  night, 
in  a  house  where  there  is  no  help,  save  from  three  sleeping 
children,  the  oldest  eight  or  ten  years  old,  with  the  knowledge 
that  her  mother  and  older  sister  are  beyond  call  and  beyond 
reach,  a  girl  fourteen  years  of  age  sees  her  step-father  prepar- 
ing himself  to  come  to  bed  to  her,  asserting  his  unlawful 
desires  toward  her,  and  she  finds  courage  to  forbid  him  to  enter 
her  bed,  she  has  perhaps  expressed  her  refusal  to  consent  to 
the  unlawful  cohabitation  to  as  great  an  extent  as  the  law  will 
require,  before  holding  the  unnatural  ravipher  to  the  law's 
penalties. 
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It  must  be  remembered  that  from  early  childhood,  indicated 
by  the  ages  of  the  sleeping  children,  this  girl  has  been  accus- 
tomed to  behold  in  thie  assailant  her  only  protector  and  guar- 
dian. She  has  been  accustomed  from  her  earliest  childhood, 
not  only  herself  to  yield  obedience,  but  to  see  all  others  in 
the  domicile  yield  obedience  to  this  man,  who  stood  to  her 
in  the  relation  of  a  father,  and  her  feelings  of  consternation 
may  be  imagined  when,  taking  her  hands  and  holding  them, 
he  told  her  if  she  told  her  mother  he  would  whip  her,  and 
then  placing  his  private  parts  in  contact  with  her  private 
parts,  forced  her. 

This  assailant  was  scarcely  in  a  position  to  obtain  the  con- 
sent of  his  step-daughter;  and  if  he,  against  her  directions  to 
the  contrary,  entered  her  bed  and  seized  her  hands  and  had 
sexual  intercourse  with  her  against  her  consent,  by  force,  the 
crime  is  complete. 

Should  he  be  permitted  to  shelter  himself  behind  the  cir- 
cumstance that  she  made  but  little  actual  resistance,  and  no 
outcry,  under  circumstances,  to  her,  so  confusing  and  so  intimi- 
dating? There  he  was,  one  in  authority,  standing  over  her. 
He  had  come  stealthily  back  from  this  party  on  a  predeter- 
mined errand.  He  had  contrived  to  have  her  protectors,  as 
against  him,  well  out  of  the  way,  and  was  present  announcing 
his  lustful  purpose,  with  full  power  to  execute  it  against  her 
will. 

That  she  felt  herself  in  his  power,  and  took  too  much  coun- 
sel of  her  fears  and  her  helplessness,  is  a  matter  that  he  can- 
not plead  in  extenuation  of  his  crime.  But  it  is  objected  that 
the  words  used  do  not  prove  penetration  of  her  body.  Pene- 
tration is  essential  to  complete  this  crime,  and  if  there  is  no 
penetration  there  is  no  rape.  But  what  is  essential  to  the 
proof  of  penetration?  It  is  proved  in  this  case  that  the  pris- 
oner, getting  into  bed  with  the  object  of  his  desires,  held  her 
hands,  brought  his  private  parts  in  contact  with  her  private 
parts,  and  forced  her.  The  word  "penetration"  is  not  used; 
neither  is  it  used  in  the  received  definition  of  the  crime  of 
rape  stated  above,  and  to  be  found  in  all  the  authorities,  nor 
is  it  used  in  the  statute  cited.  While  it  is  an  essential  cle- 
ment of  the  crime  of  rape,  and  without  it  there  can  be  no  rape, 
yet  proof  of  the  carnal  knowledge  of  a  female  against  her  will, 
by  force,  is  proof  of  rape. 

The  words  used  by  the  prosecutrix  can  have  no  other  sig- 
nification than  that,  under  the  narrated  circumstances,  the 
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prisoner  accomplished  the  sexual  intercourse  sought  by  him. 
But  if  there  rin  he  any  doubt  of  this  upon  the  evidence  of  the 
girl,  the  evidence  of  the  witness  Collins  must  settle  the  ques- 
tion of  whether  there  was  complete  sexual  intercourse.  He 
testifies,  and  he  is  unimpeached,  that  the  prisoner  told  him^ 
when  brought  before  him  as  a  magistrate,  upon  the  complaint 
of  the  girl,  that  the  girl  was  no  kin  to  him,  and  he  had  sexual 
intercourse  with  her,  and  that  he  wanted  to  be  first.  This  is 
an  admission  by  the  prisoner  that  he  had  sexual  intercourse 
with  the  girl,  and  that  so  far  as  his  knowledge  went,  she  was 
a  person  of  previous  chaste  character.  The  proof  of  the  crime 
is  thus  rendered  complete. 

Witnesses  are  called  to  impeach  the  prosecutrix,  but  they 
are  contradicted  by  others  called  by  the  commonwealth,  and 
the  jury  passed  upon  this  conflict  of  testimony,  which  waa 
their  province,  and  their  decision  cannot  be  overruled  on  thia 
point.  The  witness  Collins  is  not  impeached,  and  no  such 
attempt  is  made. 

We  have  not  been  unmindful  in  this  case  of  that  just  ob- 
servation by  Lord  Hale,  "that  it  is  an  accusation  easily  made, 
hard  to  be  proved,  and  still  harder  to  be  defended  by  one  ever 
80  innocent."  The  party  injured  is  legally  a  competent  wit- 
ness; her  credibility  was  left  to  the  jury  upon  the  circum- 
stances of  the  case,  which  concur  with  her  testimony.  Whether 
she  be  a  person  of  good  fame;  whether  she  made  complaint 
of  the  injury  as  soon  as  practicable;  whether  her  person  or 
garments  bore  token  of  the  ofiense,  and  the  like; — upon  these 
questions  the  jury  has  passed  in  their  verdict.  There  do  not 
seem  to  be  any  safe  grounds  upon  which  the  judgment  in  this 
case  can  be  set  aside. 

The  sexual  intercourse,  under  the  circumstances  of  this 
case,  make  out  a  case  of  rape,  and  the  judgment  of  the  county 
court  of  Giles  County  must  be  affirmed. 

Lewis,  P.,  and  Richardson,  J.,  dissented. 

Judgment  affirmed.  

Rape,  Rssential  Elements  op  Crime  of:  People  v.  Crosvxll,  87  Am. 
Dec.  774;  Smith  v.  State,  80  Id.  355,  and  extended  note  361-375;  Common' 
%oeaUh  v.  Burke,  J  Am.  Rep.  631,  and  note  535;  Don  Moran  v.  People,  12  Id. 
283,  and  note  290;  People  v.  Dohrinq,  Yl  Id.  349;  Oleson  v.  Slate,  38  Id.  306; 
WhUtaker  v.  Stale,  37  Id.  856;  aiding  and  abetting  ofiFense:  Stale  v.  Jones,  35 
Id.  586;  People  v.  Woodward,  13  Id.  176,  and  note  177. 

Rape,  Effect  of  Delay  in  Making  Complaint:  People  v,  O'Sullicunt 
58  Am.  Rep.  53a 
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[82  Virginia,  140.] 

Bt  Demurring  to  Evidbnce,  Demurrant  Waives  All  Evidence  on  his 
part  that  conflicts  with  that  of  the  other  party,  admita  the  credit  of  the 
evidence  demurred  to,  admita  all  inferencea  of  fact  that  may  be  fairly 
deduced  from  the  evidence,  and  refera  it  to  the  court  to  deduce  all  fair 
inferences  from  the  evidence. 

Writ  of  Error  Brings  up  Whole  Record,  and  though  the  judgment 
below  were  on  a  demurrer  to  evidence,  advantage  may  be  taken  of  a 
fatal  defect  in  the  declaration. 

Declaration  is  Sufficient,  although  It  does  not  State  whether  the 
plaintiff  waa  an  employee  or  a  mere  trespasser,  if  it  distinctly  sets  forth 
when,  where,  in  what  manner,  and  under  what  circumstances  the  plain- 
tiflf  waa  injured  by  the  default,  negligence,  and  improper  conduct  of  the 
defendant's  servant,  who  was  then  and  there  in  the  care  and  manage- 
ment of  certain  described  machinery  of  the  defendant. 

Usual  Practice  of  Appellate  Courts  is  to  Consider  Whole  Record, 
and  pass  upon  errors  in  the  order  in  which  they  were  committed,  and 
generally  to  reverse  the  judgment  for  any  material  error,  not  waived, 
without  looking  into  the  subsequent  proceedings. 

Where  Right  Verdict  is  Set  Aside,  Appellate  Court  will  Restore  It 
and  enter  judgment  thereon,  and  will  reverse  a  subsequent  judgment 
that  is  inconsistent  with  the  previous  right  verdict.  But  if  the  subse- 
quent judgment  be  consistent  therewith,  it  will  be  afiQrmed.  Yet  if  the 
plaintiff  was  entitled  to  a  judgment  on  the  first  verdict  set  aside  on  the 
defendant's  motion,  he  is  entitled  to  a  judgment  on  the  last  verdict, 
where  both  arrived  at  the  same  result,  the  only  difference  being  that  the 
last  verdict  found  a  larger  amount  of  damages  in  the  plaintiff  'a  favor. 

Practice  —  Judgment  on  Last  Verdict. — The  plaintiff  had  two  verdicts 
in  succession,  in  his  favor,  for  damages  for  an  injury  sustained  through 
the  negligence  of  the  defendant.  Each  verdict  was,  in  its  turn,  set 
aside  on  tlie  defendant's  motion.  A  third  verdict  was  rendered  in  favor 
of  the  plaintiff,  giving  a  larger  amount  of  damages,  subject,  however,  to 
the  defendant's  demurrer  to  the  evidence,  which  the  court  below  errone- 
ously sustained.  Held,  that  the  plaintiff  was  entitled  to  judgment  on 
the  last  verdict. 

Master  is  not  Liable,  as  General  Rule,  to  One  Servant  for  an  injury 
resulting  from  the  negligence  of  a  fellow-servant.  Exceptions  to  the 
rule  are  as  follows:  1.  Where  the  injury  results  from  exposing  the  ser- 
vant to  risks  not  arising  out  of  his  contract  of  service  or  employment; 
2.  Where  the  negligent  servant,  whatever  his  grade  or  title,  exercises 
supervision  or  control  over  the  injured  servant,  they  are  not  fellow- 
servants  in  a  common  employment,  and  the  principal  must  answer  for 
the  negligent  acts  of  the  former,  whereby  the  latter  was  injured  without 
fault  on  his  part;  3.  Where  the  principal  undertakes  to  run  dangerous 
machinery  with  insufficient  help,  and  the  servant  is  thereby  injured. 

Negligence — Application  of  Principle  of  Respondeat  Superior. — 
The  plaintiff,  a  boy  thirteen  years  of  age,  was  in  the  service  of  the  de- 
fendant corporation,  being  engaged  in  the  weaving  department  of  its 
cotton  mills,  "to  sweep  the  floor,  carry  water,  and  fill  the  buckets  with 
quills."    The  dangerous  machinery  of  the  weaving  department  was  at 
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the  time  being  operated  with  insufficient  help,  and  an  employee  of  the 
defendant,  acting  as  its  agent,  called  on  the  plaintiff  for  help,  and 
ordered  him  into  a  position  of  danger,  the  result  of  which  was  irrepa- 
rable injury  to  him.  Held,  that  the  defendant  corporation  was  liable 
in  damages  for  the  injury  sustained  by  the  plaintiflf. 

Action  of  trespass  on  the  case,  brought  by  an  infant,  suing 
by  his  next  friend,  to  recover  damages  caused  by  the  alleged 
negligence  of  the  defendant's  agent.  There  were  three  jury 
trials,  and  three  successive  verdicts,  all  in  favor  of  the  plain- 
tiff and  differing  only  as  to  the  amount  of  the  damages.  Th& 
third  verdict,  giving  the  plaintiff  the  largest  amount  of  dam- 
ages, was  rendered  subject  to  the  opinion  of  the  court  on  tho 
demurrer  to  evidence  filed  by  the  defendant.  The  court  sus- 
tained the  demurrer  and  gave  judgment  for  the  defendant,  to- 
which  judgment  the  plaintiff  excepted.  Other  facts  appear 
in  the  opinion. 

Meredith  and  Cocke,  and  W.  W.  Cosby,  for  the  plaintiff  ia 
«.rror. 

W.  W.  Oordon,  and  Friend  and  Davis,  for  the  defendant  in 
orror. 

By  Court,  Richardson,  J.  Applying  the  settled  rule  that 
"  by  demurring  to  the  evidence  the  demurrant  waives  all  evi- 
dence on  his  part  that  conflicts  with  that  of  the  other  party, 
admits  the  credit  of  the  evidence  demurred  to,  admits  all  in- 
ferences of  fact  that  may  be  fairly  deduced  from  the  evidence, 
and  refers  it  to  the  court  to  deduce  the  fair  inferences  from  the 
evidence,"  as  laid  down  by  this  court  in  Trout  v.  Virginia  etc. 
R.  R.  Co.,  23  Gratt.  637,  we  proceed  to  state  and  examine 
the  following  facts  of  the  case:-^ 

On  the  28th  of  October,  1880,  and  for  some  years  before,  the 
defendant  company  was  the  owner  of  a  cotton  mill  in  Man» 
Chester, .  and  in  the  fall  of  1879,  by  its  agent,  Alexander 
Thomas,  first  boss  of  the  weaving  department,  employed  the 
plaintiff,  then  a  boy  of  twelve  years,  "to  sweep  the  floor,  carry 
water,  and  fill  the  buckets  with  quills."  At  the  time  of  his 
employment,  and  on  the  day  the  injury  complained  of  was 
received,  the  weaving  department  consisted  of  three  rooms,  all 
under  the  general  management  of  the  first  boss,  Thomas.  In 
each  of  these  rooms  was  a  second  boss,  or  overseer,  their  gen- 
eral duties  being  to  see  that  the  hands  in  their  rooms  wer& 
not  idle,  and  to  repair  and  keep  in  order  the  machinery  run- 
ning in  their  respective  rooms;  vet  on  occasions  their  power 
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was  more  extended, —  that  is  to  say,  when  a  second  boss  of  ©ne 
room  came  for  a  legitimate  purpose  into  another  room  and 
found  the  second  boss  of  that  room,  and  also  the  first  boss, 
absent,  it  was  expected  of  him  in  such  absence  to  put  in  order 
any  machinery  then  needing  repairs,  and  on  such  occasions  he 
would  be  in  authority  in  that  room. 

The  two  rooms  in  this  weaving  department  necessary  now 
to  be  spoken  of  were  on  the  third  and  fourth  floors  of  the  mill, 
respectively.  In  the  room  on  the  third  floor,  one  Waymack 
was  second  boss,  and  in  the  room  on  the  fourth  floor,  one  East- 
wood was  second  boss,  his  room  being  immediately  over  that 
of  Waymack.  In  Waymack's  room,  near  the  ceiling,  ran  iron 
rods,  commonly  called  lines  of  shafting,  on  which  were  iron 
wheels,  called  pulleys.  The  motive  power  which  ran  the  looms 
in  both  Waymack's  and  Eastwood's  rooms  was  derived  from  the 
same  said  lines  of  shafting, — that  is,  the  looms  in  Waymack's 
room  were  run  by  leather  belts  running  from  pulleys  on  said 
shafting  down  to  other  pulleys  on  the  looms  in  that  room ;  and 
the  looms  in  Eastwood's  room  were  run  by  belts  running  from 
certain  pulleys  on  said  shafting  up  through  the  floor  of  his 
room  to  pulleys  on  the  looms  of  his  room. 

Besides  the  female  operatives  working  the  looms,  it  was 
necessary,  in  order  to  run  the  weaving  department  properly,  to 
have  in  the  three  rooms  composing  that  department  seven 
male  hands, —  that  is,  the  first  boss,  and  in  each  room  a 
second  boss  and  helper,  or  boy,  like  the  plaintiff.  On  the 
twenty-eighth  day  of  October,  1880,  the  day  of  the  injury  com- 
plained of,  it  was  attempted  to  run  that  department  with  not 
more  than  four  such  hands,  —  that  is,  with  Waymack,  one 
second  boss  absent,  with  tlie  helper,  or  boy,  in  Eastwood's 
room,  absent,  and  with  Phillips,  second  boss  in  the  third  room, 
absent.  Waymack  had  been  granted  leave  of  absence  to  visit 
the  agricultural  fair.  So,  on  the  day  of  the  accident,  Thomas, 
first  boss,  had  not  only  to  perform  his  regular  duties  of  super- 
intending all  these  rooms,  but  had  also  to  act  as  second  boss 
in  two  rooms,  —  one  on  the  first  and  the  other  on  the  third 
floor.  A  more  fitting  occasion  could  seldom  arise  for  East- 
wood's authority  to  be  more  extended  than  usual.  He  was 
the  only  second  boss  on  hand  to  assist  the  first  boss, 
Thomas. 

The  accident  occurred  thus:  One  of  the  belts  which  ran  a 
loom  in  Eastwood's  room  broke  and  fell  down  into  Waymack's 
room  through  the  hole  in  the  floor.     As  was  his  duty,  East- 
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wood  went  down  into  Waymack's  room  to  get  his  belt;  he 
pushed  it  up,  went  back  to  his  own  room,  dropped  the  end  of 
it  through  the  hole  in  the  floor,  ran  a  chisel  across  the  hole  and 
let  the  belt  hang  down  suspended  across  the  chisel.  As  was 
necessary,  he  then  again  went  down  into  Waymack's  room  to 
fasten  the  two  ends  of  the  belt  together.  He  picked  up  a  step- 
ladder  near  the  door  of  entrance  to  Waymack's  room  and 
went  on  with  it  towards  the  middle  of  the  room,  where  he  had 
to  fix  the  belt.  When  within  thirty  or  forty  feet  of  the  place, 
he  saw  Thomas,  first  boss,  go  out  of  the  room.  It  did  not  oc- 
cur to  him  to  call  Thomas,  and  it  is  doubtful  whether  Thomas, 
owing  to  the  great  noise  of  the  looms  in  motion,  could  have 
heard  the  call  had  it  been  made.  When  he  got  to  the  belt, 
Eastwood  put  the  step-ladder  down,  put  one  end  of  the  swing- 
ing belt  over  its  pulley,  rivited  together  its  ends,  and  called 
the  plaintifi*  to  come  to  him.  After  a  few  unimportant  words 
with  plaintiff,  Eastwood  ordered  plaintiff  to  "  stand  on  this 
step,"  meaning  the  second  step  of  the  ladder,  and  hold  up  the 
swinging  belt  whilst  he,  Eastwood,  went  upstairs  and  flat- 
tened the  rivet.  He  left  plaintiff  standing  on  said  second  step. 
It  was  necessary  to  have  some  one  to  hold  up  the  belt  in  order 
to  keep  it  from  wrapping  around  I  ho  shafting  and  doing  dam- 
age. The  step-ladder  was  " a  shackling  one";  it  was  placed 
just  under  the  line  of  shafting,  on  which  was  the  pulley  on 
which  Eastwood's  belt  ran.  Four  looms  were  about  the  base 
of  the  ladder,  two  on  each  side  of  it.  The  four  belts  on  these 
looms  ran  obliquely  up  to  this  same  line  of  shafting.  Two  of 
the  belts,  that  ran  across  the  front  of  the  ladder,  converged 
more  and  more  closely  together  until  they  reached  the  pulley 
on  which  they  both  ran.  The  other  two  belts,  that  ran  across 
the  back  of  the  ladder,  converged  in  the  same  way  until  they 
reached  the  pulley  on  which  they  ran.  The  two  pulleys  on  which 
these  four  belts  ran  were  about  two  feet  apart,  and  between  them 
was  the  pulley  on  which  Eastwood's  belt  ran.  The  four  belts 
thus  converging  would,  of  course,  bring  them  all  closer  to  a 
person  the  higher  he  was  up  the  ladder.  The  plaintiff's  posi- 
tion, on  the  second  step  of  the  ladder,  brought  his  arms  in 
close  proximity  to  two  of  the  converging  belts,  for  ho  was 
ordered  to  stand  on  the  ladder  and  hold  the  swinging  belt  wide 
apart,  so  that  the  side  over  the  pulley  would  not  wrap  over  it. 
The  position  in  which  the  plaintiff  was  placed  was  one  of  ex- 
treme danger,  especially  for  a  boy  of  thirteen  years,  with  no 
experience  and  no  warning  of  the  danger.     The  danger  to  this 
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boy,  holding  one  belt  likely  to  jerk  him  into  the  shafting 
and  surrounded  by  four  converging  belts,  was  increased  by  the 
fact  that  the  belts  were  not  laced  together  with  a  strip  of 
leather,  but  were  riveted  with  metal  hooks,  which  increased 
the  danger  of  his  being  caught  in  the  belts. 

When  Eastwood  went  back  to  his  room  to  fasten  the  rivet^ 
before  drawing  the  belt  up,  he  had  scarcely  reached  it  when 
he  heard  a  heavy  thud  against  the  floor,  and  dust  flew  in  his 
face.  Fearing  an  accident  had  happened,  he  ran  back  to 
Waymack's  room,  and  found  plaintiflf  caught  up  in  this  iron 
shafting,  with  three  belts  wrapped  around  him,  and  two  girls 
pulling  on  his  hanging  feet,  to  keep  him  from  further  injury. 
Eastwood  partly  stopped  the  machinery,  cut  away  the  belts, 
and  took  plaintiff  down.  It  was  found  that,  having  been  vio- 
lently jerked  up  against  the  floor,  and  wrapped  about  the  revolv- 
ing pulleys,  he  was  greatly  bruised  and  injured,  and  his  right 
arm  horribly  lacerated,  —  all  the  muscles  and  sinews  of  the 
under  part  of  the  arm  torn  and  destroyed.  The  arm  was  not 
amputated,  but  was  rendered  permanently  useless. 

The  plaintiff,  when  employed,  had  been  placed  in  Way- 
mack's  room,  but  was  not  given  orders  to  obey  Waymack 
only.  On  several  prior  occasions  he  had  done  work  for  East- 
wood at  his  command.  On  the  day  of  the  accident  he  was 
working  as  helper  in  both  rooms,  in  the  absence  of  the  regular 
helper  in  Eastwood's  room.  When  he  was  ordered  by  East- 
wood to  help  about  the  belt,  neither  Thomas  nor  Waymack 
was  present.  Eastwood  had  repaired  machinery  in  Waymack's 
room  that  morning.  On  other  occasions,  when  Waymack  was 
absent,  Eastwood  had  been  sent  to  Waymack's  room  by  first 
boss  Thomas  to  take  charge  of  it.  The  mill  had  no  printed 
rules.  Eastwood,  when  fixing  the  belt,  was  doing  an  act 
within  the  scope  of  his  duty  or  employment.  He  needed  and 
was  entitled  to  assistance,  as  the  fixing  of  the  belt  required 
two,  and  he  was  empowered  to  call  for  assistance.  Had  Way- 
mack been  present,  it  would  have  been  his  duty  to  render  the 
necessary  aid.  Had  Thomas,  the  first  boss,  been  there,  it 
would  have  been  his  duty  to  assist.  Eastwood  also  had  the 
right  to  call  on  his  own  helper  or  boy.  In  the  absence  from 
the  room  of  both  Thomas  and  Waymack,  Eastwood,  under 
the  circumstances,  and  in  the  course  of  his  employment,  had 
authority  over  the  plaintifi",  who  was  in  the  room,  who  was 
ordered  to  assist,  and  who,  though  but  an  inexperienced  boy, 
was  placed  by  Eastwood  in  a  position  of  extreme  peril;  and 
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in  thus  obeying  Eastwood,  received  the  injury  which  disabled 
him  for  life.  For  this  act,  Eastwood  was  not  discharged,  nor 
even  reprimanded,  although  he  communicated  the  fact  to  his 
first  boss,  Thomas,  who  had  employed  him,  ten  minutes  after 
the  occurrence.  On  the  morning  after  the  accident,  East- 
wood's act  was  approved  of  and  ratified  by  Robertson,  the 
superintendent  of  the  mill,  who  ran  the  entire  business,  estab- 
lished rules,  prescribed  duties,  and  could  discharge  any  em- 
ployee.    He  told  Eastwood  he  had  only  done  his  duty. 

As  already  stated,  the  court  below  held  that  the  case  thus 
made  by  the  evidence  was  not  sufficient  in  law  to  entitle  the 
plaintifi'toa  judgment  in  accordance  with  the  last  verdict. 
It  is,  then,  for  this  court  to  pass  on  that  judgment;  but  before 
doing  so,  let  us  look  to  the  plaintifi''s  declaration,  which  con- 
tains two  counts,  to  each  of  which,  as  well  as  to  the  declara- 
tion  as  a  w^hole,  the  defendant  demurred. 

It  is  insisted  for  the  appellant  that  the  court  below  should 
have  sustained  the  demurrer  to  the  first  count,  and  it  is  neces- 
sary that  this  question  be  here  examined  into,  as  a  writ  of 
error  brings  up  the  whole  record,  and  though  the  judgment 
below  were  on  a  demurrer  to  evidence,  advantage  may  be 
taken  of  a  fatal  defect  in  the  declaration:  Bank  of  United 
States  V.  Smith,  11  Wheat.  171. 

Was  there  such  defect?  It  is  undoubtedly  true,  as  said  by 
Green,  J.,  in  Dykes  v.  Woodhouse,  3  Rand.  300,  that  "the  plain- 
tifi''s  declaration  must  state  enough  to  show,  if  true,  and  not 
avoided  by  the  plea,  that  the  defendant  is  necessarily  liable- 
to  the  plaintifi''s  demand."  It  is  also  true  that  where  "the 
declaration  amounted  to  an  averment  simply, — that  the  plain- 
tiflf's  intestate  was  injured  by  the  negligence  of  the  defendants 
in  the  operation  of  their  business  in  using  and  employing  their 
engines  and  cars  on  their  railways,"  without  stating  "  the 
manner  in  which  the  plaintifi"  was  injured,"  so  that  "  it  was 
impossible  for  the  defendant  to  learn  from  it  the  ground  upon 
which  the  plaintifi"  was  proceeding,"  as  was  the  case  with  the 
second  count  of  the  plaintifi''8  declaration  in  B.  &  0.  R.  R.  Co. 
V.  Whittington,  30  Gratt.  805,  —  such  declaration  is  insuffi- 
cient. 

But  on  examining  the  declaration  in  the  case  in  hand,  we 
do  not  find  either  count  open  to  the  objection  that  it  fails  to 
set  forth  fully  the  facts  which  constitute  the  cause  of  action, 
so  that  they  may  be  understood  by  the  party  who  is  called  on 
to  answer  them,  by  the  jury  to  ascertain  the  truth  of  the  alle- 
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gations,  and  by  the  court  to  pass  judgment:  1  Chitty's  Plead- 
ing, 256. 

The  first  count,  it  is  true,  does  not  state  whether  the  plain- 
tiflF  was  an  employee  or  a  mere  trespasser,  but  it  certainly  does 
state,  and  distinctly  set  forth,  when,  where,  in  what  manner, 
and  under  what  circumstances — giving  ample  details — the 
plaintifi"  was  injured  by  the  default,  negligence,  and  improper 
conduct  of  the  defendant's  servant,  who  was  then  and  there  in 
the  care  and  management  of  certain  described  machinery  of 
the  defendant.  This  is  all  that  seems  necessary  to  fulfill  the 
office  of  a  declaration.  It  is  noteworthy  that  this  count  accu- 
rately corresponds  in  its  material  features  with  the  declaration 
in  the  similar  case  of  N.  &  P.  R.  E.  Co.  v.  Ormsby,  27  Gratt. 
700. 

No  particular  fault  is  attributed  to  the  second  count,  nor 
do  we  find  any  in  it.  Therefore  we  are  of  opinion  that  the 
hustings  court  did  not  err  in  overruling  the  demurrer  to  the 
declaration. 

Now,  as  to  the  several  verdicts  and  judgments  in  this  case, 
it  may  be  said  that  it  is  the  usual  practice  of  appellate  courts 
to  consider  the  whole  record,  and  to  pass  upon  errors  in  the 
order  in  which  they  were  committed,  and  generally  to  reverse 
the  judgment  for  any  material  error,  not  waived,  whereby  the 
party  appealing  may  have  been  aggrieved,  without  looking  into 
the  subsequent  proceedings;  and  in  adopting  and  applying  this 
rule,  such  courts  act  upon  grounds  of  right,  reason,  good  sense, 
and  substantial  justice,  as  well  as  of  economy  of  time  and 
labor,  in  reference  to  the  facts  of  the  case  they  arc  dealing  with. 
Thus  in  Briscoe  v.  Clarke,  1  Rand.  215,  at  the  first  trial  there 
was  a  verdict  for  the  defendant,  which  on  the  plaintifi''s  mo- 
tion was  set  aside.  At  the  second  trial  there  was  a  verdict 
and  judgment  for  the  defendant,  and  the  plaintiff*  appealed. 
This  court  held  that  the  first  verdict  had  been  improperly  set 
aside,  and  without  noticing  any  other  error,  affirmed  the  judg- 
ment in  favor  of  the  defendant. 

In  Pleasant  v.  Clements,  2  Leigh,  474,  the  verdict  at  the  first 
trial  was  for  the  plaintiff",  and  was  set  aside  on  the  motion  of 
the  defendant.  At  the  second  trial  the  verdict  was  in  favor 
of  the  defendant,  and  judgment  accordingly,  and  the  plaintiff" 
appealed.  This  court  held  that  the  first  verdict  had  been  im- 
properly set  aside,  and  entered  judgment  thereon  in  favor  of 
the  plaintiff",  reversing  the  judgment  appealed  from  without 
examination. 
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In  Taylor  v.  T.iylor,  Zi.  Gratt.  700,  at  the  first  trial  the  ver- 
dict was  for  the  phiintiiT,  and  was  set  aside  on  the  defendant's 
motion;  and  at  the  second  trial,  a  jury  being  waived,  and  the 
whole  case  submitted  to  the  court,  judgment  was  entered  for 
the  defendant.  On  appeal,  this  court  said:  "There  having 
been  two  trials  in  the  circuit  court,  this  court  will  look  to  the 
record  of  the  proceedings  in  both  trials,  and  if  the  court  erred 
•n  setting  aside  the  verdict  of  the  jury,  that  is  an  error  for 
which  this  court,  without  considering  the  subsequent  proceed- 
ings in  the  case,  will  reverse  the  judgment  rendered  for  the 
defendant  upon  the  second  trial,  and  enter  final  judgment  in 
favor  of  the  plaintifi"  upon  the  verdict  of  the  jury  in  the  first 
trial";  and  cited  the  cases  above  referred  to.  But  in  that  case 
(  Taylor  v.  Taylor)  the  court  found  that  the  verdict  at  the  first 
trial  had  not  been  improperly  set  aside,  and  held  that  the 
judgment  in  favor  of  the  defendant  at  the  second  trial  was  not 
erroneous,  and  affirmed  it.  So  it  had  no  occasion  to  apply  the 
rule  it  had  laid  down. 

In  Brown  v.  Rice,  76  Va.  629,  the  verdict  at  the  first  trial 
was  in  favor  of  the  plaintiff  for  part  of  the  debt  demanded, 
and  on  his  motion  the  verdict  was  set  aside.  At  the  second 
trial  there  was  a  verdict  for  the  plaintiff  for  the  whole  debt 
demanded,  and  the  defendant  appealed.  This  court  held  that 
the  verdict  at  the  first  trial,  in  favor  of  the  plaintiff  for  part 
of  the  debt  demanded,  was  right,  and  should  not  have  been 
set  aside,  and  held  that  all  proceedings  subsequent  to  said 
verdict  were  erroneous,  and  set  the  same  aside,  and  entered 
judgment  on  the  first  verdict,  as  the  court  below  should  have 
done. 

An  lastly,  in  Tracy  v.  Barksdale,  33  Gratt.  342,  at  the  first 
trial  there  was  a  verdict  for  the  defendant,  which  was  set 
aside  on  the  plaintifi''s  motion.  At  the  second  trial  there  was 
a  verdict  for  the  defendant,  and  judgment  accordingly.  This 
court  held  that  the  first  verdict  had  been  erroneously  set  aside, 
and  without  inquiring  into  the  proceedings  at  the  second  trial, 
affirmed  the  judgment  in  favor  of  the  defendant. 

It  may  be  observed  that  in  none  of  the  other  cases  did  this 
court  give  any  reasons  for  the  rule  thereto  applied,  but  in  the 
case  last  mentioned,  Moncure,  P.,  speaking  for  the  whole  court, 
eaid:  "  This  court  being  of  opinion  that  the  circuit  court  erred 
in  setting  aside  the  first  verdict  rendered  by  the  jury  in  favor 
of  the  defendant,  and  in  not  overruling  the  plaintiff's  motion 
to  set  aside  that  verdict,  and  not  rendering  a  judgment  in 
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conformity  with  that  verdict;  and  this  court  heing  further  of 
opinion  tliat  the  said  circuit  court,  in  deciding  and  rendering 
judgment  in  favor  of  the  defendant  on  the  second  trial,  arrived 
at  the  same  result  as  if  it  had  decided  and  rendered  judgment 
in  favor  of  the  defendant  on  the  first  trial, — it  is  therefore 
unnecessary  to  inquire  now  if  the  said  court  erred  in  render- 
ing the  judgment  which  it  did  render  on  the  second  verdict, 
considered  without  reference  to  the  action  of  the  court  on  the 
first  verdict;  but  without  doing  so,  it  is  sufficient  and  only 
necessary  for  this  court  to  affirm  the  judgment  of  the  circuit 
court,  to  which  the  writ  of  error  was  awarded  in  this  case, 
which  is  therefore  accordingly  done."  The  meaning  of  all 
which  is,  that  the  defendant  was  entitled  to  judgment  on  the 
first  verdict  and  as  the  judgment  given  for  him  on  the  second 
verdict  arrived  at  the  same  and  the  proper  result,  the  court 
approved  the  judgment. 

By  comparing  the  particulars  of  the  several  cases  above 
referred  to,  it  is  easy  to  comprehend  the  principle  upon  which, 
in  such  cases,  appellate  courts  act,  though  it  may  be  difficult, 
if  not  impossible,  to  formulate  a  rule  for  universal  application. 
It  is  obvious,  however,  that  where  a  right  verdict  is  set  aside^ 
the  appellate  court  will  restore  it  and  enter  judgment  thereon, 
and  will  consequently  reverse,  without  special  examination 
into  the  proceedings,  a  subsequent  judgment  that  is  incon- 
sistent with  the  previous  right  verdict.  But  where  the  sub- 
sequent judgment  is  not  inconsistent  with  the  previous  right 
verdict,  the  court  will,  without  noticing  any  later  error,  merely 
affirm  the  subsequent  judgment,  as  this  court  did  in  the  case 
of  Briscoe  v.  Clark  and  Tracy  v.  Barksdale,  supra.  The  prin- 
ciple is  applied  to  subserve  the  ends  of  justice,  and  not  in 
mere  servile  obedience  to  any  arbitrary  technical  rule. 

So,  applying  this  principle  to  the  case  at  bar,  it  follows  that 
if  the  plaintifi"  in  error  was  entitled  to  a  judgment  on  the  first 
verdict,  which  was  improperly  set  aside  on  the  defendant's 
motion,  he  is  entitled  to  a  judgment  on  the  last  verdict,  as 
they  both  arrived  at  the  same  result,  —  that  is,  that  he  had 
received  an  injury  for  which  the  defendant  was  responsible  in 
damages,  — the  only  difiference  being  that  the  amount  assessed 
as  damages  in  his  favor  by  the  first  jury  was  less  than  the 
amount  assessed  in  his  favor  by  the  last  jury.  In  Brown  v. 
Rice,  supra,  the  verdict  at  the  first  trial  was  for  the  plaintifi" 
for  part  of  his  demand.  This  court  held  that  verdict  to  be 
right,  and  therefore  it  followed,  without  saying,  that  the  ver- 
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diet  at  the  second  trial,  in  favor  of  the  plaintiff  for  the  whole 
of  his  demand,  was  wrong.  Hence  the  judgment  entered  on 
the  last  verdict  was  reversed,  and  a  judgment  entered  by  this 
court  on  the  first  verdict,  which  this  court  held  to  be  for  the 
true  amount.  In  that  case,  however,  the  question  in  litigation 
was  the  true  amount  of  the  debt,  whilst  in  this  case  the  ques- 
tion is,  primiarily,  whether  or  not  the  defendant  is  liable  at 
all  in  damages  to  the  plaintiff  for  the  injury  alleged  to  have 
been  received  by  him;  and  secondarily,  if  liable,  what  shall  be 
the  amount  of  the  damages?  — the  last  being  a  question  exclu- 
sively for  the  jury,  and  which,  by  their  last  verdict,  they 
fixed  at  seven  thousand  dollars,  subject  only  to  the  judg- 
ment of  the  hustings  court  upon  the  law  as  to  the  defendan.t's 
liability  at  all  for  any  amount  whatever.  The  question  be- 
fore the  court  was  not  whether  the  amount  of  the  verdict  was 
proper,  but  whether  any  verdict  whatever  under  the  law 
applicable  to  the  case  was  allowable  against  the  defendant 
company. 

It  is  quite  plain  that  the  facts  of  the  cases  above  referred  to 
a^e  not  the  same  as,  or  even  similar  to,  the  facts  of  the  case  in 

md.  Here  there  were  three  successive  verdicts,  all  in  favor 
the  plaintiff,  and  differing  only  as  to  the  amount  of  the 
lamages.  Each  verdict  was,  in  its  turn,  set  aside  on  the  mo- 
^on  of  the  defendant;  and  two  new  trials  having  been  granted 
it, — that  is,  as  many  as  under  the  statute  (Code  1873,  c. 
'173,  sec.  15)  could  be  granted  the  same  party  in  the  same 
case,  —  the  defendant  shrewdly  withdrew  the  decision  of  the 
matters  in  issue  from  the  jury  by  a  demurrer  to  the  evidence, 
and  the  hustings  court,  adhering  to  its  former  decisions  on 
the  verdicts  previously  rendered  in  the  cause  (so  far  as  the 
X  evidence  at  the  several  trials  was  the  same),  set  aside  the 
third  and  last  verdict,  and  turned  the  plaintiff  out  of  court 
with  a  bill  of  costs  to  pay. 

Now,  if  upon  the  law  of  the  case  (or  of  the  several  cases  as 
made  out  by  the  evidence  adduced  at  the  several  trials),  the 
plaintiff  is  entitled  to  recover  damages  of  the  defendant  com- 
pany for  the  injury  received  by  him  as  alleged  in  the  decla- 
ration, it  is  pertinent  to  inquire,  Is  it  reasonable  that  the 
defendant  company  should  be  heard  to  complain  of  being 
required  to  pay  the  amount  of  damages  assessed  by  the  last 
jury,  a  tribunal  sought  and  appealed  to  by  the  defendant  com- 
pany on  its  own  motion,  and  to  insist  on  the  application  of 
what,  in  this  instance,  would  be  a  mere  technical  rule  under 
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which  the  defendant  company  might  be  enabled,  through  no 
fault  of  the  plaintiff,  to  escape  the  consequences  of  its  liability 
for  said  injury,  with  the  payment  of  only  the  less  amount  of 
damages  assessed  by  the  first  jury,  and  thus,  in  effect,  to  make 
it  practicable,  as  well  as  profitable,  to  take  advantage  of  its 
own  wrong? 

By  such  course,  the  defendant  company  would  be  allowed 
the  benefit  of  the  chances  that  the  succeeding  juries  would 
find  against  it  cither  no  damages,  or  less  damages  than  the 
first  jury  found;  and  when,  as  in  this  case,  each  successive 
jury  gives  larger  damages,  then  the  result  would  be  to  allow 
the  defendant,  as  a  choice  of  evils,  to  return  to  the  first  ver- 
dict as  least  onerous.  It  is  therefore  apparent  that  to  apply 
the  rule  here,  as  it  was  applied  in  Briscoe  v.  Clarke,  and  other 
cases,  supra,  would  be  to  offend  against  every  principle  of 
sound  reason,  good  judgment,  and  substantial  justice;  though 
doubtless  the  rule  in  question  was  appropriately  applied  in 
those  cases. 

But  another  obvious  reason  exists  for  first  considering  the 
questions  arising  on  the  demurrer  to  evidence  on  the  last  trial. 
Notwithstanding  this  demurrer,  it  is  admitted  that  the  defend- 
ant company  was  entitled  to  have  a  decision  on  its  demurrer 
to  the  plaintiff's  declaration,  and  got  it.  But  it  is  manifest 
that  in  all  other  respects,  and  certainly  as  respects  all  ques- 
tions as  to  the  sufiiciency  of  the  evidence,  so  far  as  that  evi- 
dence was  the  same,  and  in  the  main  it  was  the  same  at  the 
several  successive  trials,  the  demurrer  filed  by  the  defendant 
company  to  the  evidence  at  the  last  trial  merged  and  consoli- 
dated the  entire  case,  and  presented  to  the  court  for  decision 
the  one  question,  whether  or  not  the  plaintiff's  evidence,  con- 
sidered in  the  light  of  the  principles  which  govern  demurrers 
to  evidence,  was  sufficient  to  maintain  on  his  part  the  issue 
joined. 

For  these  reasons,  and  passing  by  the  question  as  to  the 
propriety  of  the  hustings  court  requiring  the  plaintiff  to  join 
in  the  demurrer  to  evidence,  we  are  of  opinion  that  it  is  proper, 
first,  to  consider  and  decide  the  main  question,  Should  the 
hustings  court  have  sustained  the  demurrer  to  the  evidence? 

The  general  rule  that  the  master  is  not  liable  to  one  servant 
for  an  injury  resulting  from  the  negligence  of  a  fellow-servant 
has  been  recently  so  fully  considered  by  this  court  in  the  case 
of  B.  &  0.  R.  R.  Co.  V.  McKenzie,  81  Va.  71,  in  the  cases  of 
N.  &  W.  R.  R.  Co.  V.  Fergusson,  79  Id.  241,  R.  &  D.  R.  R.  Co. 
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V.  Moore,  78  Id.  93,  and  Moon  v.  R.  &  A.  R.  R.  Co.,  78  Id.  745, 
40  Am.  Rep.  401,  and  in  nuraerons  other  cases,  that  a  discus- 
sion of  the  question  is  unnecessary,  except  so  far  as  pertinent 
to  determine  its  application  to  the  facts  of  the  case  here  in 
hand.  It  is  well  known  that  this  doctrine  was  first  promul- 
gated in  England  in  1837,  in  South  Carolina  in  1841,  and  in 
Massachusetts  in  1842,  and  was  generally  adopted  in  this 
country;  hut  exceptions  and  modifications  have  become  as 
well  established  as  the  rule  itself;  and  this  by  many  decis- 
ions, of  which  the  recent  one  by  the  supreme  court  of  the 
United  States  in  Railway  Co.  v.  Ross,  112  U.  S.  377,  and  that 
of  this  court  in  Moon  v.  R.  &  A.  R.  R.  Co.,  supra,  it  may  be 
said,  to  the  extent  of  ingrafting  on  the  rule  such  limitations 
and  qualifications  as  best  accord  with  reason  and  justice. 

Several  of  the  exceptions  appear  to  proceed  only  from  close 
scrutiny  and  strict  construction  of  the  language  of  the  rule. 
Several,  however,  are  outside  the  language,  but  are  derived 
from  the  reason  of  the  rule.  "This  rule  proceeds  on  the 
theory,"  says  Mr.  Justice  Davis  in  Railroad  Co.  v.  Fost,  17 
Wall.  553  (a  case  strikingly  like  the  one  under  consideration), 
"that  the  employee  is  presumed  to  take  upon  himself,  in  en- 
tering the  service  of  the  principal,  the  risks  incident  to  the 
undertaking,  among  which  are  to  be  counted  the  negligence 
of  fellow-servants  in  the  same  employment,  and  that  consid- 
erations of  public  policy  require  the  enforcement  of  the  rule. 
But  this  presumption  cannot  arise  where  the  risk  is  not  within 
the  contract  of  service,  and  the  servant  had  no  reason  to  be- 
lieve he  would  have  to  encounter  it." 

The  risks,  then,  which  the  servant  actually  assumes  are 
only  those  arising  out  of  his  contract  of  service  or  employ- 
ment: Cooley,  J.,  in  Railway  v.  Bayfield,  37  Mich.  205,  and 
the  cases  there  cited. 

The  negligent  acts,  the  risk  whereof  the  servant  takes,  are 
those  of  a  fellow-servant  in  the  same  common  employment, 
and  not  of  a  negligent  servant  so  far  occupying,  as  to  the  in- 
jured servant,  the  position  of  his  principal,  as  to  render  the 
latter  chargeable  for  his  negligence  as  a  personal  fault:  Cooley 
on  Torts,  561.  In  Moon  v.  R.  &  A.  R.  R.  Co.,  supra,  it  is  said: 
"Where  a  company  delegates  to  an  employee  the  performance 
of  duties  which  the  law  makes  it  incumbent  on  the  company 
to  perform,  his  acts  are  the  acts  of  the  company,  his  negligence 
the  negligence  of  the  company."  And  in  that  case,  as  in  the 
case  of  Railway  Co.  v.  Ross,  supra,  the  company  was  held 
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liable  for  an  injury  done  to  a  brakeman  by  the  negligence  of 
the  conductor  of  the  train.  And  a  foreman  having  charge  of 
the  machinery  or  its  repairs  is  in  legal  effect  the  master: 
Pierce  on  Railroads,  368,  369.  Where  the  negligent  servant, 
whatever  his  grade  or  title,  exercises  supervision  or  control 
over  the  injured  servant,  they  are  not  fellow-servants  in  a  com- 
mon employment,  and  the  principal  must  answer  for  the 
negligent  acts  of  the  former  whereby  the  latter  was  injured 
without  fault  on  his  part:  Flile  v.  B.  &  A.  R.  R.  Co.,  53  N.  Y. 
649;  13  Am.  Rep.  545;  Railroad  Co.  v.  Ross,  supra. 

Another  well-sustained  exception  to  the  general  rule  of  the 
principal's  exemption  from  liability  is  where  he  undertakes 
to  run  dangerous  machinery  with  insufficient  help:  Pierce  on 
Railroads,  372,  note;  Flike  v.  B.  &  A.  R.  R.  Co.,  supra;  Booth 
V.  B.  &  A.  R.  R.  Co.,  73  N.  Y.  38;  Snow  v.  Housatonic  R.  R. 
Co.,  8  Allen,  441;  85  Am.  Dec.  720. 

In  the  case  at  bar,  the  plaintiff,  a  boy  of  thirteen  years  of 
age,  with  little  experience  and  familiarity  with  machinery, 
and  hired  from  his  father  by  the  defendant  company  "to 
sweep,  carry  water,  and  fill  the  buckets  with  quills  "  in  the 
weaving  department  of  its  cotton  mills,  was  ordered  into  the 
position  of  danger  already  described,  by  one  in  the  employ- 
ment of  the  company,  and  under  the  circumstances,  on  that 
occasion  necessarily  representing  the  company.  When  the 
injury  occurred  to  this  boy,  he  was  not  doing  the  work  his 
father  engaged  him  to  do.  On  the  contrary,  he  was  at  the 
time  employed  in  a  service  outside  the  contract,  and  wholly 
disconnected  therewith.  To  sweep,  carry  water,  and  fill 
buckets  with  quills  is  quite  a  difierent  thing  from  standing 
on  a  ladder  and  holding  up  a  heavy  belt,  surrounded  by  the 
belts  of  four  looms  in  dangerous  proximity  to  his  person,  and 
these  belts  plying  over  pulleys  making  over  a  hundred  and 
twenty  revolutions  per  minute.  The  one  is  the  work  of  a  boy, 
and  within  the  compass  of  a  boy's  strength  and  experience; 
the  other  requires  the  strength,  experience,  and  judgment  of  a 
man,  and  is  a  man's  work,  to  say  the  least.  Thus  situated, 
holding  up  and  aiding  to  adjust  a  displaced  belt  that  ran  a 
ioom  in  the  upper  room,  the  plaintiff  received  the  injury  which 
makes  him  a  comparatively  helpless  cripple  for  life.  Neither 
he  nor  his  father,  when  the  contract  of  service  was  made,  had 
any  ground  to  expect  that  he  would  be  called  on  to  encounter 
any  such  peril. 

Eastwood,  the  second  boss,  was  intrusted  with  the  care. 
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management,  and  repair  of  the  machinery,  in  connection  with 
the  repairs  of  which  this  shocking  accident  occurred.  He 
needed  help  to  mend  a  broken  belt,  and  readjust  displaced 
machinery.  There  was  no  one  present  in  the  room  when  the 
adjustment  was  to  be  effected  except  this  boy,  the  plaintiff  in 
error.  Eastwood,  by  the  usage  of  this  company's  employees, 
was  not  only  empowered,  but  in  the  nature  of  things  had 
authority,  to  call  to  his  assistance  this  boy,  who  never  for  a 
moment  doubted  his  authority,  or  hesitated  to  obey.  In  mend- 
ing the  belt,  and  readjusting  the  machinery,  Eastwood  was 
performing  a  plain  duty  he  owed  his  principal,  and  was  acting 
within  the  scope  of  his  employment.  Only  four  of  the  seven 
male  hands  ordinarily  required  to  run  the  machinery  of  the 
weaving  department  were  on  duty  that  day,  the  others  being 
absent  on  leave.  In  attempting  to  run  the  machinery  with 
an  insufficient  number  of  hands,  Eastwood  was  compelled,  in 
the  course  of  his  regular  duty,  to  call  for  help.  He  called 
this  boy,  and  ordered  him  into  a  position  of  danger,  the  result 
of  which  was  irreparable  injury  to  him.  In  so  doing,  East- 
wood was  the  representative  of  his  principal,  and  his  order, 
his  negligent  want  of  proper  care  and  caution,  was  the 
negligent  order  and  want  of  proper  care  of  Eastwood's 
principal;  and  liability  for  the  consequences  cannot  be  avoided 
by  the  contention  that  Eastwood  had  no  authority,  and  should 
not  have  given  the  order.  The  defendant  company  is  liable 
on  the  plain  principle  of  respondeat  superior,  Eastwood  being 
then  and  there  its  alter  ego:  Wharton  on  Law  of  Negligence, 
sec.  232;  Malone  v.  Hathaway,  64  N.  Y.  642;  21  Am.  Rep.  573. 

The  company  is  also  liable  on  the  ground  that  by  the  act 
of  its  agent  it  exposed  the  boy  to  perils  outside  the  ordinary 
risks  incident  to  his  contract  of  service:  Railroad  Co.  v.  Fost, 
supra;  Labor  v.  Railroad  Co.,  52  111.  401. 

It  is  likewise  liable  on  the  ground  that  by  the  attempt  to 
run  the  dangerous  machinery  of  the  weaving  department  with 
an  insufficient  number  of  hands  the  occasion  arose  which  con- 
tributed to  produce,  if  it  did  not  directly  cause,  the  injury  to 
this  boy  employee:  Pierce  on  Railroads,  369;  Booth  v.  Boston 
etc.  R.  R.  Co.,  73  N.  Y.  38. 

It  is  needless  to  prolong  the  discussion.  We  are  clearly  of 
opinion  that  the  hustings  court  erred  in  sustaining  the  defend- 
ant's demurrer  to  the  evidence,  and  that  its  said  judgment 
must  be  reversed,  and  judgment  entered  here  for  the  plaintiff. 
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In  tho  view  thus  taken  of  the  demurrer  to  the  evidence,  it 
is  unnecessary  to  look  to  other  questions  raised  in  the  record. 

Lacy,  J.,  dissented. 

Judgment  reversed. 


Demurrer  to  Evidence  is  No  Longer  in  Use  in  New  York:  Cofe- 
^ove  V.  New  York  etc.  R.  R.  Co.,  75  Am.  Dec.  418. 

Writ  of  Error,  when  It  Lies:  Haight  v.  Gay,  68  Am.  Dec.  323,  and 
note  325;  Moreau  v.  Saffarans,  67  Id.  582;  Union  Church  v.  Sanders, 
63  Id.  187. 

Duty  of  Master  to  Infant  or  Minor  Employee  %viTn  Respect  to  Risks 
incident  to  the  employment:  Fiskv.  Railroad  Co.,  1  Am.  St.  Rep.  22,  and 
extended  note  28. 

Master  and  Servant  —  Negligence  op  Fellow-servants:  Philadelphia 
Iron  etc.  Co.  v.  Davis,  50  Am.  Rep.  305;  Cone  v.  Delaware  etc.  R.  R.  Co.,  37 
Id.  491;  Luebke  v.  Railroad  Co.,  53  Id.  266;  O'Brien  v.  Railroad  Co.,  52  Id. 
279,  and  note  280;  Pittsburgh  R.  R.  Co.  v.  Kirk,  52  Id.  675;  Adams  v.  Cost^ 
60  Id.  211;  Pennsylvania  etc.  R.  R.  Co.  v.  Mason,  58  Id.  722,  and  note  725. 
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Notice,  and  Opportunity  to  be  Heard,  are  Essential  Requisites  to 
Jurisdiction  of  all  courts,  even  in  proceedings  in  rem,  and  judgment 
without  jurisdiction  is  a  nullity. 

Order  of  Publication  Made  in  Virginia,  during  War  between  Con- 
federate States  and  United  States,  upon  a  resident  of  the  state  of 
New  York,  could  not  constitute  notice,  either  actual  or  constructive, 
and  would  be  without  any  legal  effect.  And  without  legal  notice  given 
to  the  non-resident  defendant,  the  court  could  not  acquire  jurisdiction 
of  the  fund  attached  by  service  of  process  on  the  garnishee  with  tho  at- 
tachment order  indorsed  thereon. 

JuMsbicrriON  —  Statute  of  Limitations.  —  Proceedings  in  an  attachment 
in  equity  were  instituted  in  a  Virginia  court,  in  July,  1861,  against  a 
non-resident  debtor  in  the  state  of  New  York,  and  a  garnishee  resident 
in  Virginia.  Service  of  process  was  made  on  the  latter,  and  an  order  of 
publication  was  made  against  the  former.  The  subject  of  suit  was 
within  the  five  years'  limitation  of  the  Virginia  statute.  The  non-reai- 
dent  debtor  in  New  York  was  brought  into  the  case  by  amended  bill,  in 
December,  1879,  and  interposed  the  plea  of  the  statute  of  limitations. 
Held,  —  1.  That  the  proceedings  against  him  under  the  order  of  publi- 
cation, being  void,  did  not  suspend  the  running  of  the  statute,  2.  That 
the  defendant  being  a  citizen  and  resident  of  New  York,  the  case  was 
not  within  the  saving  clause  of  the  statute  (Va.  Code  1873,  c.  146,  sec. 
20),  which  applies  to  a  debtor  "who  had  before  resided  in  this  state "j 
3.  No  defense  having  been  raised  by  replication  in  the  court  below,  to 
the  statute  of  limitations,  it  is  too  late  to  make  it  for  the  first  time  in 
the  appellate  court. 
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Id.  —  Sequestration  —  State  Court  cannot  Enjoin  Decree  op  Federai. 
Court.  — In  1859,  Preston  was  indebted  to  Dorr,  and  secured  the  debt 
by  trust  deed  to  Gibboney.  Tliis  debt  Rohr  sought  to  attach  when  ha 
instituted  this  suit  in  July,  18G1.  In  1862  the  Confederate  States  court 
sequestrated  this  debt,  on  the  ground  tliat  it  was  due  to  an  alien  enemy, 
to  wit.  Dorr,  a  citizen  of  New  York.  On  suggestion  that  this  debt  had 
been  attached  in  the  Rohr  suit,  the  confederate  court  directed  Gibboney 
to  pay  the  money  to  the  receiver,  to  bo  loaned  out,  and  it  was  accord- 
ingly paid  to  the  receiver,  who  loaned  it  to  Rohr.  Subsequently,  by  a 
decree  of  the  court  below,  Rohr  was  adjudged  to  bo  entitled  to  the 
money  as  a  credit  on  the  alleged  indebtedness  of  Dorr  to  him.  In  May, 
]  878,  Dorr  obtained  a  decree  in  the  United  States  circuit  court  against 
the  estate  of  Gibboney,  for  the  full  amount  of  the  Preston  debt.  In  the 
progress  of  the  cause,  the  executrix  of  Gibboney  asked  and  obtained 
leave  to  file  a  cross-bill,  alleging  that  her  testator,  in  his  lifetime,  had  ia 
effect  paid  the  Preston  debt,  as  garnishee,  into  the  state  court,  though 
in  fact  he  had  paid  it  to  the  receiver  of  the  Confederate  States,  under  an 
order  of  the  confederate  court;  and  the  prayer  of  the  cross-bill  was 
granted,  namely,  that  the  appellant,  as  Dorr's  administrator,  be  "per- 
petually enjoined  from  proceeding  to  collect  the  principal  and  interest 
decreed  by  the  circuit  court  of  the  United  States. "  Held,  that  this  was 
erroneous:  1.  The  court  below  acquired  no  jurisdiction,  either  of  the 
person  or  property  of  Dorr,  and  the  case,  as  against  Dorr's  estate,  is  as 
if  no  process  of  garnishment  had  been  issued  at  all;  2.  The  order  of  the 
Confederate  States  court  would  afford  no  protection  to  the  trustee  of 
Gibboney,  in  a  suit  against  him  by  the  rightful  owner  of  the  fund 
sequestrated;  3.  Moreover,  a  judgment  or  decree  of  a  federal  court  can- 
not bo  enjoined  by  a  state  court,  or  vice  versa. 

JuRisDici'iON  OF  Court  is  not  Exhausted  until  its  judgment  is  satisfied. 

Appeal  from  the  circuit  court  of  Washington  County.  Pro- 
ceedings had  in  an  attachment  in  equity.  The  material  facts 
appear  in  the  head-note  and  opinion. 

J.  H.  Gilmore  and  Ro.  M.  Hughes,  for  the  appellants. 

Fulherson  and  Page,  J.  H.  Wood,  J.  W.  Caldwell,  and  A.  //. 
Blanchard,  for  the  appellees. 

By  Court,  Lewis,  P.  Among  the  errors  assigned  is  the 
action  of  the  circuit  court  in  overruling  the  plea  of  the  statute 
of  limitations  filed  by  the  appellant  as  the  administrator  of 
the  defendant  Dorr;  and  we  are  of  opinion  that  the  assignment 
is  well  taken. 

In  computing  the  time  for  the  running  of  the  statute,  the 
suit  must  be  deemed  to  have  been  commenced,  as  against 
Dorr,  when  he  was  brought  in  by  the  amended  bill  in  Decen)- 
ber,  1879.  At  that  time,  the  claims  asserted  in  the  bill  were 
clearly  barred,  if  they  were  ever  valid.  The  suit  was  nut 
founded  on  the  sealed  contracts  between  the  parties,  but  was 
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for  work  and  labor  done,  and  other  items,  as  to  which  the 
five  years'  limitation  prescribed  by  the  statute  is  applicable. 

It  appears  that  Rohr,  the  plaintiff,  was  a  subcontractor 
under  Dorr  &  Co.  to  build  certain  sections  of  the  Virginia  and 
Kentucky  railroad.  There  were  two  contracts  under  seal 
between  the  parties,  — one  executed  in  1857,  the  other  in  1860. 
The  present  suit  was  originally  instituted  in  July,  1861.  To 
the  bill,  one  Robert  Gibboney,  trustee,  and  various  other  per- 
sons alleged  therein  to  be  debtors  of  the  defendant  Dorr,  were 
made  parties  defendant.  At  the  same  time  an  attachment 
was  issued  against  the  estate  of  Dorr  as  a  non-resident  de- 
fendant, and  there  was  an  order  of  publication;  but  Dorr  was 
a  citizen  and  resident  of  the  state  of  New  York,  and  could  not, 
therefore,  lo  lawfully  proceeded  against  by  an  order  of  pub- 
lication. For  the  war  was  then  raging,  and  all  communica- 
tion between  the  inhabitants  of  the  Confederate  States  on  the 
one  hand,  and  of  those  states  adhering  to  the  Union  on  the 
other,  was  prohibited  by  law.  Hence  the  execution  of  the  or- 
der of  publication  was  without  any  legal  effect  whatever.  It 
did  not  constitute  notice,  either  actual  or  constructive.  The 
non-resident  defendant,  had  he  seen  the  order  as  published, 
could  not  have  lawful  l}--  obeyed  it,  even  if  he  had  had  the 
physical  power  to  have  done  so;  and  consequently  all  pro- 
ceedings founded  upon  it  are  void.  This  is  well  settled,  both 
on  principle  and  authority. 

"It  is  a  princiiDlc  of  natural  justice,  of  universal  obligation, 
that  before  the  rights  of  an  individual  bo  bound  by  a  judicial 
sentence,  he  shall  have  notice,  either  actual  or  implied,  of  the 
proceedings  against  him'':  Chief  Justice  Marshall,  in  The 
Mary,  9  Cranch,  126.  "It  is  a  rule,  founded  on  the  first  prin- 
ciples of  natural  justice,  that  a  party  shall  have  an  oppor- 
tunity to  be  heard  in  his  defense,  before  his  property  is 
condemned  ":  Windsor  v.  McVeigh,  93  U.  S.  274.  "It  lies  at 
the  very  foundation  of  justice  that  every  person  who  is  to  be 
affected  by  an  adjudication  should  have  the  opportunity  of 
being  heard  in  his  defense  ":  Underwood  v.  McVeigh,  23  Gratt. 
409.  "A  different  result  would  be  a  blot  upon  our  jurispru- 
dence and  civilization":  McVeigh  v.  United  States,  11  Wall.  259. 

In  Dean  v.  Nelson,  10  Wall.  158,  the  case  turned  on  the 
validity  of  certain  proceedings  to  forelose  a  mortgage,  taken 
during  the  war  within  the  Union  lines,  whilst  the  defendants 
were  absent  from  home  within  the  confederate  lines,  and  were 
not  permitted  to  return.     Notice  to  appear  was  published  in 
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accordance  with  the  laws  of  Tennessee,  where  the  proceedings 
were  conducted;  and  the  defendants  not  appearing,  an  order 
of  foreclosure  was  accordingly  made.  The  supreme  court 
held  the  proceedings  to  be  void.  "The  defendants,"  said  the 
court,  "  were  within  the  confederate  lines  at  the  time,  and  it 

was  unlawful  for  them  to  cross  those  lines A  notice 

directed  to  them  and  published  in  a  newspaper  was  a  mere 
idlo  form.     As  to  them,  the  proceedings  were  wholly  void." 

The  case  of  Lasers  v.  RochereaUy  17  Wall.  437,  is  to  the 
same  effect. 

In  Earle  v.  McVeigh,  91  U.  S.  503,  certain  judgments  were 
held  to  be  "  absolutely  void,"  which  had  been  obtained  during 
the  war  upon  notices  posted  at  the  front-door  of  what  had  been 
the  defendant's  "  usual  place  of  abode  "  in  the  city  of  Alex- 
andria, after  the  occupation  of  the  city  by  the  federal  forces, 
and  seven  months  after  the  defendant,  with  his  family,  had 
left  the  city  and  taken  up  his  residence  within  the  confederate 
lines,  where  he  remained  until  the  war  was  over.  The  court 
in  its  opinion  again  declared  it  to  be  "  a  maxim  of  universal 
application,"  that  "  no  man  shall  be  condemned  in  his  person 
or  property  without  notice,  and  an  opportunity  to  be  heard  in 
his  defense." 

In  other  words,  notice  and  an  opportunity  to  be  heard  are 
essential  requisites  to  the  jurisdiction  of  all  courts,  even  in 
proceedings  in  rem,  and  judgment  without  jurisdiction  is  a 
nullity:  Galpin  v.  Page,  18  Wall.  350;  Ex  parte  Lange,  18  Id. 
163;  Fultz  V.  Brightwell,  77  Va.  742;  1  Smith's  Lead.  Cas.,  8th 
Am.  ed.,  1156,  notes  to  Crepps  v.  Durden. 

It  is  needless  to  cite  further  authority  to  shoiv  that  the  cir- 
cuit court  did  not  acquire  jurisdiction  of  the  person  of  the 
non-resident  defendant  by  any  of  the  proceedings  that  were 
had  during  the  war.  And  assuming  that  jurisdiction  was 
acquired  of  the  person  of  the  garnishee,  Gibboney,  who,  being 
within  the  territorial  limits  of  the  court,  was  summoned  to 
answer,  yet  no  decree  could  be  rendered  affecting  the  fund  in 
his  hands  belonging  to  the  non-resident  defendant,  which  could 
bind  the  latter  without  his  being  a  party  to  the  suit. 

It  is  contended,  however,  by  counsel  for  appellees,  that  juris- 
diction of  the  res— that  is,  the  fund  attached — was  acquired 
by  service  of  process  on  the  garnishee  with  the  attachment 
order  thereon  indorsed,  and  that  further  notice  was  not  essen- 
tial to  maintain  the  jurisdiction.  But  this  position  is  altogether 
untenable. 
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It  is  true  that  attachment  being  a  summary  remedy,  a 
seizure  of  the  estate  of  a  non-resident  defendant,  or  the  levy 
of  an  attachment  upon  it,  may  precede  the  giving  of  notice. 
But  by  the  express  provisions  of  the  statute,  now  contained  in 
section  20  of  chapter  148  of  the  code  (1873),  notice  is  required 
to  be  given  to  the  debtor;  and  if  under  such  circumstances  as 
existed  during  the  late  war  it  becomes  legally  impossible  to 
give  notice,  the  jurisdiction  as  to  him  comes  to  an  end.  It  is 
the  same  in  legal  effect  as  if  under  ordinary  circumstances  no 
attempt  were  made  to  give  notice  at  all,  or  as  if  jurisdiction 
having  been  acquired  and  notice  given,  a  hearing  were  denied, 
as  was  actually  the  case  in  Windsor  y.  McVeigh,  and  in  Under- 
wood V.  McVeigh,  supra,  in  both  of  which  cases  the  proceedings 
were  held  to  be  void,  and  therefore  impeachable  collaterally. 

Another  answer  to  the  position  of  the  appellees  is,  that  the 
attachment  was  issued  under  the  eleventh  section  of  the 
above-mentioned  chapter  of  the  code,  which  provides  that  "  at 
the  time  of  or  after  the  institution  "  of  a  suit  against  a  non- 
resident defendant,  an  attachment  may  be  sued  out,  etc., 
and  here,  for  the  reasons  already  stated,  the  suit  as  against 
Dorr  had  not  been  lawfully  commenced  when  the  attachment 
issued. 

The  theory  upon  which,  in  proceedings  purely  in  rem,  a  seiz- 
ure is  notice  and  gives  jurisdiction  is,  that  the  res,  if  not  in 
the  possession  of  the  owner  himself,  is  intrusted  to  an  agent, 
who  has  the  power,  and  whose  duty  it  is,  to  represent  the 
owner  and  protect  his  interests.  But  assuming  that  an  at- 
tachment proceeding  is  of  a  complex  character,  and  in  some 
of  its  features  partakes  of  the  nature  of  a  proceeding  in  rem.,  — 
St.  Claire  v.  Cox,  106  U.  S.  350;  2  Smith's  Lead.  Cas.,  8th  ed., 
pp.  965  et  seq., — can  such  a  principle  apply  to  a  case  like  the 
present?  Does  a  garnishee  represent  his  creditor,  the  principal 
defendant?  And  did  service  of  process  on  the  garnishee  in 
the  present  case,  any  more  than  the  order  of  publication,  give 
notice  to  Dorr,  who,  being  a  resident  of  New  York,  could  not 
liave  been  lawfully  communicated  with?  We  unhesitatingly 
answer  in  the  negative,  and  consequently  no  lien  was  acquired 
by  the  attachment  which  was  issued  in  July,  1861.  In  other 
words,  as  against  Dorr,  it  was  unavailing  for  any  purpose. 
Nor  is  there  anything  in  the  opinion  in  Pennoyer  v.  Neff,  95 
U.  S.  714,  in  conflict  with  this  view. 

The  case  of  Cooper  v.  Reynolds*10  Wall.  308,  has  no  appli- 
cation to  the  question  before  us.     It  was  not  decided  in  that 
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case  that  a  judgment  where  there  is  an  attachment,  a  seizure 
of  the  res,  is  good,  though  no  other  notice  be  given,  for  there 
the  attachment  was  issued  and  notice  was  pubHshed  "accord- 
ing to  law";  but  the  point  decided  was,  that  a  judgment  ren- 
dered in  attachment  proceedings  which  are  irregular  merely 
cannot  be  impeached  collaterally.  This  is  not  disputed,  and 
no  such  question  arises  in  the  present  case.  Here  the  proceed- 
ings in  question  are  void,  and  they  are  assailed  directly  on 
appeal.  The  plea  of  the  statute  of  limitations,  interposed  by 
the  administrator  of  Dorr  after  the  amended  bill  was  filed, 
ought  therefore  to  have  been  sustained.  For  before  the  plea 
was  filed  there  had  been  no  appearance  or  act  done,  either  by 
Dorr  in  his  lifetime,  or  by  his  personal  representative  after  his 
death,  by  which  the  right  to  question  the  validity  of  the  pro- 
ceedings was  waived.  He  was  for  the  first  time  brought  into 
the  case  by  the  amended  bill,  in  December,  1879,  which  the 
court  granted  leave  to  file,  after  setting  aside  the  proceedings 
subsequent  to  the  attachment,  and  the  claims  asserted  were 
then  barred,  since  the  running  of  the  statute  was  not  sus- 
pended by  the  previous  proceedings,  all  of  which  as  against 
him  were  void:  Isaacs  v.  Price,  2  Dill.  347;  Miller  v.  Mclntyre, 
6  Pet.  61. 

It  has  been  argued  here,  however,  that  the  running  of  the 
statute  was  suspended  by  Dorr's  departure  from  the  state  in 
April,  1861,  and  his  continued  absence  from  the  state  there- 
after. But  this  argument  cannot  be  sustained  consistently 
with  the  statute  which  enacts  as  follows:  "  Where  any  such 
right  as  is  mentioned  in  this  chapter  shall  accrue  against  a 
person  who  had  before  resided  in  this  state,  if  such  person 
shall,  by  departing  without  the  same,  ....  obstruct  the  prose- 
cution of  such  right,  the  time  that  such  obstruction  may  have 
continued  shall  not  be  computed  as  any  part  of  the  time 
within  which  the  said  right  might  or  ought  to  have  been 
prosecuted":  Code  1873,  c.  146,  sec.  20. 

Here  the  defendant  had  not  before  resided  in  this  state,  but, 
as  the  bill  alleges,  was  a  citizen  and  resident  of  New  York. 
Hence  the  case  is  not  within  the  saving  of  the  statute  above 
quoted:  4  Minor's  Institutes,  514  et  seq.  Moreover,  as  the 
question  was  not  raised  by  replication  to  the  plea  or  otherwise 
in  the  court  below,  it  cannot  be  raised  for  the  first  time  in  the 
appellate  court:  Miller  v.  Mclntyre,  supra;  Piat  v.  Vattier,  9  Pet. 
405;  1  Barb.  Ch.  Pr.  85. 

The  circuit  court  also  erred  in  enjoining  the  appellant,  aB 
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administrator,  from  collecting  the  decree  of  the  federal  court 
in  the  case  of  Dorr  v.  Gibhoncifs  Ez'x. 

The  material  facts  relating  to  the  matter  are  these:  In  1859, 
Thomas  L.  Preston  executed  to  Robert  Gibboney,  as  trustee,  a 
deed  of  trust  for  the  benefit  of  his  creditors,  of  whom  Dorr  was 
one.  The  debt  due  by  Preston  to  Dorr,  and  thus  secured, 
amounted  to  $2,650.  This  debt  Rohr,  the  plaintiff  in  the 
present  suit,  sought  to  attach  when  he  instituted  his  suit,  as 
we  have  seen,  in  July,  1861,  and  accordingly  Gibboney  was 
made  a  party  defendant,  and  was  summoned  to  answer,  etc. 
About  the  same  time  proceedings  were  commenced  in  tlie  Con- 
federate States  court  at  Abingdon  to  sequestrate  the  debt,  on 
the  ground  that  it  was  due  to  an  alien  enemy,  to  wit,  Dorr,  a 
citizen  of  New  York.  It  being  suggested,  however,  in  those 
proceedings  that  the  debt  had  been  attached  in  the  Rohr  suit, 
an  order  was  made  by  the  confederate  court  directing  the 
money  to  be  paid  by  the  trustee  to  the  confederate  receiver,  to 
be  by  him  loaned  out,  or  invested  in  confederate  securities,  to 
await  the  decision  of  the  Rohr  suit.  Accordingly,  Gibboney 
paid  the  money  as  directed  to  the  receiver,  who  loaned  the 
same  to  Rohr.  No  further  steps  appear  to  have  been  taken  in 
the  matter  by  the  confederate  court.  Subsequently,  by  a  de- 
cree of  the  court  below,  Rohr  was  adjudged  to  be  entitled  to 
the  money  as  a  credit  on  the  alleged  indebtedness  of  Dorr  to 
him. 

After  the  close  of  the  war,  Dorr,  ignoring  the  proceedings 
that  had  been  had,  brought  his  suit  in  the  circuit  court  of  the 
United  States  for  the  western  district  of  Virginia,  against  the 
executrix  of  Gibboney,  who  in  the  mean  time  had  died,  and 
at  the  May  term,  1878,  obtained  a  decree  for  the  full  amount 
of  the  Preston  debt,  and  an  execution  on  this  decree  went  into 
the  marshal's  hands  to  be  levied.  The  case  is  reported  in  3 
Hughes,  382. 

In  the  progress  of  the  cause  in  the  lower  court,  the  execu- 
trix of  Gibboney  asked  leave  to  file  a  cross-bill,  which  was 
granted.  In  the  cross-bill,  she  alleged  that  her  testator,  in  his 
lifetime,  had  in  effect  paid  the  Preston  debt,  as  garnishee,  intO' 
the  state  court.  And  she  insisted  that  she  ought  to  be  pro- 
tected by  the  process  or  order  of  the  court  againet  the  levy 
and  collection  of  the  execution  in  the  marshal's  hands.  When 
the  cause  came  on  to  be  heard,  the  prayer  of  the  cross-bill  was 
granted;  that  is  to  say,  the  appellant,  as  administrator,  waa 
"  perpetually  enjoined  from  proceeding  to  collect  the  principal 
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and  interest  decreed  by  the  circuit  court  of  the  United  States," 
as  aforesaid. 

This  was  erroneous.  We  have  already  shown  that  the  cir- 
cuit court  did  not  acquire  jurisdiction,  either  of  the  person  or 
property  of  the  non-resident  defendant  by  any  of  the  proceed- 
ings had  during-  the  war;  consequently,  the  case,  as  against 
the  appellant,  stands  in  precisely  the  same  attitude  as  if  no 
proceso  of  garnishment  had  been  issued  at  all.  Besides,  it 
appears  very  clearly  from  the  record  that  the  money  was  paid 
by  Gibboney,  not  under  an  order  of  the  state  court,  but  to 
the  receiver  of  the  Confederate  States,  under  an  order  of  the 
confederate  court.  That  order  was  as  follows:  "  Confederate 
States,  by  John  W.  Johnston,  receiver,  v.  Robert  Gibboney, 
trustee  for  Thomas  L.  Preston.  This  cause  came  on  this,  first 
day  of  August,  1862,  to  be  heard,.  ....  and  it  being  repre- 
sented to  the  court  by  the  said  receiver,  and  also  by  the  said 
Gibboney,  that  one  Phillip  Rohr  served  process  of  attachment 
upon  said  Gibboney,  claiming  a  debt  against  A.  H.  Dorr,  and 
seeking  to  have  the  debt  due  from  Thomas  L.  Preston  to  A.  H. 
Dorr  applied  towards  its  satisfaction;  and  the  said  Gibboney, 
trustee  as  aforesaid,  being  ready  to  pay  the  money,  but  igno- 
rant of  the  proper  person  to  whom  to  make  payment, — it  is 
ordered  that  said  Gibboney,  trustee  as  aforesaid,  pay  the  said 
debt,  with  interest,  due  to  A.  H.  Dorr,  to  John  W.  Johnston. 
And  it  is  ordered  that  said  Johnston  loan  out  said  money, 
taking  bond  with  good  security;  or  if  unable  to  do  so,  invest 
the  same  in  eight-per-cent  confederate  bonds,  or  seven-per-cent 
treasury  notes,  to  await  the  decision  of  the  suit  brought  by 
said  Rohr  against  said  Dorr,  and  said  Johnston  is  required  to 
report  to  this  court.     And  this  cause  is  continued." 

On  the  back  of  this  order  is  indorsed  the  following  receipt: — 
"$3,137.15.       Received  of    Robert    Gibboney,    trustee    of 
Thomas  L.  Preston,  three  thousand  one  hundred  and  thirty- 
seven  dollars  and  fifteen  cents,  paid   me  under  the  within 
decree. 

"  August  1,  1862.  John  W.  Johnston,  Receiver." 

It  is  thus  apparent  that  the  case  is  the  same  in  legal  eflFect, 
as  against  Dorr's  estate,  not  only  as  if  there  had  been  no  pro- 
cess of  garnishment,  but  as  if  the  debt  had  been  formerly 
sequestrated,  and  the  money  had  been  paid  into  the  confed- 
erate treasury.  And  if  such  had  been  the  case,  it  is  clear, 
under  the  law  as  now  settled,  that  the  order  of  the  confederate 
court  would  be  no  protection  to  the  trustee  in  a  suit  against 
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him  by  the  rightful  owner  of  the  fund  so  sequestrated:  Dewing 
V.  Perdicanes,  96  U.  S.  193;  Williams  v.  Bruffy,  96  Id.  176; 
Stevens  v.  Griffith,  111  Id.  48. 

It  was  so  decided  by  the  circuit  court  of  the  United  States, 
in  the  exercise  of  its  rightful  jurisdiction,  in  the  case  of  Dorr 
•V.  Gibboney^s  Ex'x,  supra,  and  the  matter  is  now  res  judicata. 

Moreover,  a  judgment  or  decree  of  a  federal  court  cannot  be 
'enjoined  by  a  state  court.  The  circuit  court  of  the  United 
-States  and  state  courts  are  tribunals  independent  of  each 
'Other,  and  nothing  is  better  settled  than  that  the  one  cannot 
lawfully  intefere  with  the  proceedings  of  the  other.  And  the 
■rule  obviously  applies  as  well  after  judgment  or  decree  as  at 
•any  anterior  stage  of  the  proceedings;  for  execution  is  called 
tthe  life  of  the  law,  and  the  jurisdiction  of  a  court  is  not  ex- 
ihausted  until  its  judgment  is  satisfied. 

This  is  a  rule  founded  not  merely  in  comity,  but  on  neces- 
■eity.  Thus,  for  example,  the  plaintiff,  in  an  execution  issued 
from  a  court  of  the  United  States,  is  enjoined  from  collecting 
it  by  an  order  of  a  state  court,  or  vice  versa.  He  disobeys  the 
order  of  injunction,  and  is  imprisoned  for  contempt,  where- 
upon the  court  whose  process  is  enjoined  interferes  in  hia 
Ijehalf  to  discharge  him  from  custody.  The  result  is  an  un- 
seemly conflict  of  j  urisdiction,  causing  not  merely  embarrass- 
ment in  the  administration  of  justice,  but  other  and  more 
-eerious  consequences. 

The  question  first  arose  in  Diggs  v.  Wolcott,  4  Cranch,  179, 
and  it  was  there  held  that  a  circuit  court  of  the  United  States 
•cannot  enjoin  proceedings  in  a  state  court.  Indeed,  the  federal 
<;ourt8  are  expressly  prohibited  by  an  act  of  Congress,  passed 
in  1793,  from  granting  injunctions  "  to  stay  proceedings  in  any 
•court  of  a  state."  And  the  prohibition  extends  to  all  cases 
except  where  otherwise  provided  by  a  law  relating  to  proceed- 
ings in  bankruptcy:  R.  S.  U.  S.,  sec.  720. 

In  McKim  v.  Voorhies,  7  Cranch,  279,  the  converse  proposi- 
tion was  decided;  namely,  that  a  state  court  has  no  jurisdic- 
tion to  enjoin  a  judgment  of  a  circuit  court  of  the  United 
States.  And  these  adjudications  have  been  since  recognized  as 
correct  expositions  of  the  law  on  this  subject.  In  Riggs  v. 
Johnson  County,  6  Wall.  166,  the  court  say:  "Circuit  courts 
:£of  the  United  States]  and  state  courts  act  separably  and  in- 
dependently of  each  other;  and  in  their  respective  spheres  of 
action,  the  process  issued  by  the  one  is  as  far  beyond  the 
(Teach  of  the  other  as  if  the  line  of  division  between  them  waa 
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traced  by  landmarks  and  monuments  visible  to  the  eye."  See 
also  Peck  v.  Jenness,  7  How.  612;  Freeman  v.  Howe,  24  Id.  450; 
Haines  v.  Carpenter,  91  U.  S.  254;  Dial  v.  Reynolds,  97  Id. 
340;  2  Story's  Eq.  Jur.,  sec.  900. 

This  sufficiently  disposes  of  the  case.  Other  questions  were 
discussed  by  counsel,  but  it  is  unnecessary  to  consider  them. 
The  decree  will,  therefore,  be  reversed,  and  a  decree  entered 
here  in  conformity  with  this  opinion. 

Decree  reversed. 

JtmisDicnoN  OF  Non-reshtents  and  their  Propbrtt:  Stone  v.  Myers, 
86  Am.  Dec.  104,  and  note  108;  Hahn  v.  Kelli/,  94  Id.  742,  and  note  762; 
Mitchell  V.  Aten,  1  Am.  St.  Rep.  231;  National  Bank  v.  Peahody,  45  Am.  Rep. 
635,  and  note;  Pickett  v.  Ferguson,  55  Id,  545. 

Court  of  Equity  may  Enjoin  Party  in  its  Jurisdiction  from  Prose- 
cuting Suit  in  Another  State:  Pickett  v.  Ferjuson,  55  Am.  Rep.  545;  and 
see  /lines  v.  Hohbs,  2  Id.  581;  Engel  v.  Schetiemian,  2  Id.  573. 

Late  Rebellion  was  War,  and  Rules  of  International  Law  are 
Applicable  in  determining  the  rights  and  relations  of  residents  of  the  Con- 
federacy and  of  the  United  States:  Billgerry  v.  Branch,  100  Am.  Dec.  679, 
and  note  709. 
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[82  VIRQINIA,  433.] 

Father,  if  Pit  and  Suitable  Person,  is  Generally  Entitled  to  Cus- 
tody AND  Control  of  his  infant  child.  But  the  court  has  a  discretion 
upon  the  subject,  and  the  welfare  of  the  infant  is  the  pole-star  by  which 
the  discretion  of  the  court  is  to  be  guided.  The  rights  of  the  child  are 
first  to  be  considered,  and  are  clearly  to  be  protected  in  the  enjoyment 
of  its  personal  liberty,  according  to  its  own  choice,  if  arrived  at  the  age 
of  discretion,  and  if  not,  to  have  its  personal  safety  and  interests  guarded 
and  secured  by  the  law,  acting  through  the  agency  of  those  who  are 
called  on  to  administer  it. 

Custody  and  Control  of  Infant  Child  will  not  be  Restored  to  her 
Father,  against  her  wishes,  in  a  case  where  the  father  transferred  her 
custody,  before  she  was  a  month  old,  to  female  relatives,  who  tenderly 
nursed  and  reared  her  in  happy  contentment  until  she  was  twelve  years 
of  age. 

Proceedings  by  writ  of  habeas  corpus  to  obtain  custody  and 
control  of  infant  child.     The  facts  appear  in  the  opinion. 

Harrison  and  Byrd,  for  the  plaintiff  in  error. 

Holmes  Conrad,  for  the  defendants  in  error. 

By  Court,  Lacy,  J.     This  is  a  proceeding  by  habeas  corpus^ 
on  the  part  of  the  father,  to  obtain  control  and  the  custody  of 
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his  infant  child.  The  respondents  are  the  maternal  aunt  of 
the  infant  child  and  her  husband.  The  facts  are,  briefly,  that 
the  father,  an  Ohio  man,  married  in  Frederick  County,  Vir- 
ginia, the  mother  of  this  infant,  some  years  ago,  who  bore  him 
three  children,  the  third  being  this  infant,  who  was  born  on 
the  13th  of  December,  1872,  and  the  mother  died  three  weeks 
after;  whereupon  the  infant  was  taken  charge  of  by  the 
mother's  sister,  and  brought  to  Virginia,  with  the  consent  of 
the  father,  where  she,  the  said  infant,  has  remained  ever  since. 
In  the  mean  time,  the  father  has  married  another  wife,  who  is 
childless.  The  two  other  children,  a  girl  and  a  boy,  have  al- 
ways remained  with  the  father;  and  during  the  thirteen  years 
of  his  daughter's  life  in  Virginia,  he  has  only  seen  her  two  or 
three  times;  and  has  never  seen  her  at  all  except  when  called 
to  Virginia  on  business  connected  with  her  mother's  property. 
And  he  has  contributed  nothing  to  her  support,  except  the 
nominal  rent  obtained  from  the  grandmother  for  the  undivided 
interest  of  the  first  wife  in  the  home  place.  The  grandmother, 
who  had  long  been  greatly  enfeebled  by  age  and  bodily  in- 
firmity, having  died,  the  father  came  to  Frederick  County, 
Virginia,  and  announced  his  purpose  of  carrying  his  daugh- 
ter, Bessie,  the  subject  of  this  controversy,  with  him  out  to 
Ohio,  having  in  the  mean  time  sold  her  mother's  land,  and 
qualified  as  her  guardian. 

Finding  his  daughter  in  delicate  health,  and  greatly  opposed 
to  going  with  him,  and  her  aunts  anxious  to  keep  her,  he  en- 
tered into  an  agreement  with  the  respondents  that  if  they 
would  support  the  child  without  charge  against  him  as  her 
guardian,  they  could  keep  her;  to  which  they  assented.  And 
shortly  after,  the  said  father  sent  them  the  following  paper  to 
Bign,  without  the  words  in  Italics:  — 

"  WixNcnESTER,  Va.,  April  28,  1885. 

"Whereas,  Hugh  M.  Merritt,  guardian  of  his  minor  child, 
Sarah  E.  V.  Merritt,  has  left  said  child  in  our  care  and  keep- 
ing {until  she  is  twenty-one  years  of  age),  we,  the  undersigned, 
Jacob  L.  Swimley  and  Mary  D.  Swimley,  do  agree  and  prom- 
ise to  bear  all  expenses  of  her  boarding,  clothing,  and  tuition, 
etc.,  without  making  charge  against  said  Hugh  M.  Merritt  as 
guardian  of  said  child." 

The  respondents  inserted  the  words  "until  she  is  twenty-one 
years  of  age,"  which  they  insist  was  the  agreement,  signed  it 
"J.  L.  Swimley,  Mary  D.  Swimley,"  and  delivered  it  to  the 
counsel  of  the  father.     When  this  paper  was  received  by  Hugh 
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M.  Merritt  he  refused  to  sign  it,  admitting  that  he  had  made 
the  agreement  without  the  added  words,  hut  denying  that  the 
arrangement  was  to  continue  until  the  child  was  twenty-one 
years  of  age,  and  forthwith  instituted  these  proceedings  in  the 
county  court  of  Frederick.  A  mass  of  evidence  was  taken  on 
both  sides,  when  the  judge  of  the  county  court  remanded  the 
infant  to  the  custody  of  the  defendants,  and  dismissed  the 
petition  and  writ.  Whereupon  the  defendant  applied  for  a 
writ  of  error  to  the  circuit  court  of  Frederick  County,  which 
was  refused.  Whereupon  the  said  plaintiff  applied  for  a  writ 
of  error  to  this  court,  which  was  awarded. 

All  the  evidence  is  certified,  and  by  agreement  of  parties 
entered  of  record,  the  case  is  submitted  to  this  court  without 
any  burden  upon  the  exceptor;  it  being  agreed  that  all  the 
evidence  on  both  sides  is  to  be  considered  as  in  a  chancery 
case  on  appeal.  It  is  proved  in  the  case  that  the  plaintiff  in 
error  is  the  father  and  guardian  of  the  infant  child.  And  it 
is  conceded  that  the  legal  right  is  with  him,  as  a  general 
proposition,  if  he  is  a  fit  and  suitable  person;  unless  there  are 
circumstances  which  take  the  case  out  of  the  general  rule,  the 
father  is  entitled  to  the  custody  and  control  of  his  infant  child. 

It  was  said  by  a  learned  judge  {State  v.  Smith,  G  Greenl. 
462) :  "  That  the  father  is  generally  entitled  to  the  custody  of 
his  infant  children,  is  a  principle  resulting  from  his  obligation 
to  maintain,  protect,  and  educate  them.  These  are  duties 
thrown  upon  him  by  the  law  of  nature  as  well  as  of  society, 
which  he  is  not  permitted  to  disregard,  and  which  he  could 
not  conveniently  discharge  if  the  object  of  those  duties  was 
withdrawn  from  his  control.  The  right,  however,  is  neither 
unlimited  nor  inalienable.  It  continues  no  longer  than  it  ip 
properly  exercised.  And  whenever  abused,  or  whenever  the 
parent  has  become  unfit,  by  immoral  or  profligate  habits,  to 
have  the  management  and  instruction  of  children,  courts  of 
appropriate  jurisdictions  have  not  hesitated  to  interfere  to  re- 
strain the  abuse,  or  to  remove  the  subject  of  it  from  the  cus- 
tody of  the  offending  parent." 

As  a  general  rule,  the  writ  of  habeas  corpus,  and  all  actions 
on  it,  are  governed  by  the  judicial  discretion  of  the  court,  in 
directing  which  all  the  circumstances  are  to  be  taken  into  con- 
sideration. In  the  case  of  a  child  of  tender  years,  the  good  of 
the  child  is  to  be  regarded  as  the  prominent  consideration. 
There  may  be  cases  in  which  the  court  would  not  interfere  in 
favor  of  the  father  to  take  the  child  from  any  safe  custody  to 
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deliver  it  to  him,  as  when  he  is  a  vagabond,  etc.:  Comvion- 
wealth  V.  Briggs,  16  Pick.  203.  But  there  may  be  cases  where 
the  reputation  of  the  father  is  stainless;  ho  may  not  be  afflicted 
with  the  slightest  mental,  moral,  or  physical  disqualification 
from  superintending  the  general  welfare  of  the  infant;  the 
mother  may  have  separated  from  him  without  the  shadow  of  a 
pretense  of  justification;  and  yet  the  interests  of  the  child  may 
imperatively  demand  the  denial  of  the  father's  right,  and  its 
continuance  with  its  mother:  Commonwealth  v.  Addriclcs,  5 
Binn.  520;  D^Hautcville  Case,  decided  by  the  court  of  general 
sessions  of  Philadelphia  in  1 840.  The  court,  upon  a  proceed- 
ing of  habeas  corpus,  is  not  bound  to  deliver  the  child  to  the 
father,  but  may  act  upon  its  discretion,  according  to  the  cir- 
cumstances of  the  particular  case,  the  principle  being  well 
established  that  a  court  is  not  bound  by  a  fixed  principle  of 
right  to  restore  a  child  to  its  father,  but  may  at  its  discretion 
withhold  it.  The  question  occurs.  Under  what  circumstances 
may  *hat  discretion  be  exercised?  It  is  to  be  observed  that  in 
all  cases  the  interest  and  welfare  of  the  child  is  the  great  lead- 
ing object  to  be  obtained,  and  therefore,  if  it  be  of  an  age  suffi- 
ciently matured  to  judge  for  itself,  the  court  will  free  itself 
from  the  responsibility  of  determining  the  controversy  by 
leaving  it  at  liberty  to  go  where  it  pleases:  Rex  v.  Smith,  2 
Story,  982;  Matter  of  McDowles,  8  Johns.  328. 

The  decided  cases  establish  the  principle  that  the  court 
has  a  discretion  upon  the  subject,  and  that  the  interest  of  the 
child  is  the  chief  consideration  to  be  looked  to.  In  the  case  of 
Foster  v.  Alston,  6  How.  (Miss.)  406,  Mr.  Justice  Turner  said, 
after  reviewing  the  case  where  a  guardian  sought  the  possession 
of  the  children  against  the  mother,  "  in  cases  like  the  present 
proceeding  under  the  writ  of  habeas  corpus,  the  technical  legal 
rights  of  the  parties  do  not  govern,"  and  the  children  were 
given  to  the  mother.  In  a  case  like  this,  the  welfare  of  th© 
infant  is  the  pole-star  by  which  the  discretion  of  the  court  is 
to  be  guided.  But  the  legal  rights  of  the  parent  or  guardian 
are  to  be  respected.  •  They  are  founded  in  nature  and  wisdom, 
and  are  essential  to  the  peace,  order,  virtue,  and  happiness  of 
society.  But  they  may  have  been  abandoned,  or  released,  or 
transferred,  says  a  learned  author:  Hurd  on  Habeas  Corpus, 
528.  "  It  frequently  happens  that  the  father  of  an  infant,  upon 
the  death  of  its  mother,  or  other  event,  makes  an  arrangement 
by  which  he  gives  his  child  to  a  third  person,  or  relinquiahes 
his  custody  of  it  until  it  is  of  age,  upon  consideration  that  the 
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party  agrees  to  adopt  the  child  and  care  for  it  as  his  own;  and 
then,  after  the  affections  of  both  child  and  adopted  parents 
become  engaged,  and  a  state  of  things  have  arisen  that  cannot, 
bo  altered  without  risking  the  happiness  of  his  child,  wilt 
attempt  to  reclaim  the  custody  of  the  child.  In  such  a  case^ 
but  few  rules  arc  found  for  the  government  of  the  court;  and 
there  arc  decisions,  both  in  England  and  this  country,  to  the- 
effect  that  the  father  would  not  be  bound  by  such  a  transac- 
tion, and  would  recover  the  custody  of  the  child,  even  thought 
the  interests  of  the  child  had  been  promoted  by  the  original- 
transfer.  But  the  better  opinion  is,  that  the  father,  in  such  a 
case,  is  not  in  a  position  to  require  the  interference  of  the- 
court  in  favor  of  a  controlling  legal  right,  on  his  part,  against 
the  rights,  such  as  they  are,  the  feelings,  and  the  interests- 
of  other  parties.  See  Pool  v.  Golt,  14  Law  Rep.  269;  State 
V.  Smith,  supra;  Matter  of  McDowles,  8  Johns.  328.  The- 
parent  may  emancipate  his  child  by  voluntarily  relinquish- 
ing his  claim  to  the  services  of  the  child,  or  by  permitting 
the  child  to  contract  marriage,  etc.;  and  he  may  transfer  to 
another  his  right  of  custody,  which  he  may  thus  abandon  or 
forfeit,  when  the  interests  of  the  child  are  not  injured  by  the- 
assignment.  And  the  court  could  not  declare  that  custody 
which  is  held  under  fair  agreement  with  the  father,  and  is 
not  injurious  to  the  child,  to  be  an  illegal  restraint." 

In  this  case  the  father  transferred  the  custody  of  his  child,, 
before  it  was  a  month  old,  to  female  relatives,  who  have  ten- 
derly nursed  and  reared  it,  almost  altogether  without  aid 
from  the  father.  Whether  from  necessity  or  choice,  the  father 
has  permitted  this  child  to  grow  up  a  stranger  to  him,  almost 
unknown  to  him  by  sight,  perhaps  entirely  so.  In  the  new 
home  the  tenderest  ties  of  affection  have  been  wound  around 
her.  She  appears  in  the  light  of  this  evidence  as  a  lonely 
young  girl,  fourteen  years  old  next  December,  so  intelligent 
and  cultivated  and  matured  beyond  what  is  usual  for  her  age' 
as  to  be  almost  a  woman;  she  has  impressed  the  learned 
judge  of  the  county  court  with  her  maturity  of  judgment,  and 
she  clings  fondly  to  her  adopted  home,  and  declares  that  it 
would  almost  kill  her  to  be  torn  from  her  happy  surrounding* 
and  transplanted  in  that  unlovely  Ohio  home  among  strangers. 
Let  us  contemplate  for  a  moment  this  Western  home,  intO" 
which  this  father  would  compel  the  entrance  of"  his  daughter 
against  her  will.  Her  own  mother  has  been  long  ago  laid 
beneath  the  sod  and  forgotten.     Another  wife  is  there,  child- 
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less  herself,  and  using  her  sixteen-year-old  step-daughter  and 
step-son,  younger  still,  as  domestic  servants.  If  the  evidence 
is  to  be  credited,  she  is  a  female  of  strong  passions,  and  is 
fierce  of  temper,  and  a  terror  to  this  young  girl,  and  bore  the 
worst  reputation  before  her  marriage  a  few  years  ago.  This 
home,  as  compared  with  the  present  surroundings  of  this 
young  girl,  is  full  of  hardships  and  discomfort,  and  one  to 
which  she  was  not  invited  until  she  had  grown  to  sufficient 
size  to  be  useful,  and  her  father  suggested  that  she  should  be 
taught  manual  labor,  a  species  of  education  up  to  this  time 
neglected,  he  thinks,  so  that  she  could  not  make  her  living 
in  that  way.  The  attempts  to  discredit  the  child's  present 
surroundings  are  wholly  abortive.  Her  aunt  is  a  reputable 
married  woman,  and  her  husband  a  man  of  stainless  name 
and  life.  They  have  no  children  of  their  own,  and  are  ten- 
derly attached  to  their  adopted  child. 

Can  it  be  held  to  be  to  the  interest  of  this  child  to  tear  her 
rudely  against  her  own  wishes  from  this  happy  home,  to  place 
her  in  the  ruder  surroundings  in  the  Far  West?  Upon  what 
principle,  not  in  itself  cruel  and  revolting,  could  it  be  so  held? 
The  real  question  in  a  case  like  this  is  not  what  are  the  rights 
of  the  father  or  the  other  relative  to  the  custody  of  the  child, 
or  whether  the  right  of  the  one  be  superior  to  that  of  the  other, 
but  what  are  the  rights  of  the  child.  This  cannot  be  consid- 
ered as  a  question  involving  a  right  of  property  in  the  child. 
The  true  view  is,  that  the  rights  of  the  child  are  first  to  be 
considered,  and  those  rights  are  clearly  to  be  protected  in  the 
enjoyment  of  its  personal  liberty,  according  to  its  own  choice,  if 
arrived  at  the  age  of  discretion,  and  if  not,  to  have  its  personal 
safety  and  interests  guarded  and  secured  by  the  law,  acting 
through  the  agency  of  those  who  are  called  on  to  administer  it. 

The  learned  judge  of  the  county  court  seems  to  have  given 
great  weight  to  the  wishes  and  choice  of  the  child,  who  ap- 
peared to  him  to  be  of  sufficient  age  and  judgment  to  exercise 
this  discretion;  and  in  that  he  has  our  entire  concurrence. 

The  order  remanding  the  child  to  the  custody  of  the  re- 
spondents was  plainly  right,  and  will  be  affirmed.  It  is  not 
proper  to  pass  upon  any  other  question  under  these  proceed- 
ings, and  the  order  of  the  county  court  appearing  to  be  with- 
out error,  the  same  is  affirmed. 

Judgment  affirmed.  

Right  of  Paeent  to  Custody  of  Child,  and  proceedinga  to  vindicato 
It:  Brooke  v.  Logan,  2  Am.  St.  Rep.  177,  and  extended  note  on  the  subject. 
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Cornwall  v.  Commonwealth. 

[82  Virginia,  644.J 

PwiovisiON  OF  Federal  CoNSTiruTioN,  Article  1,  Section  10,  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts,  has  no 
application  to  rules  of  evidence  prescribed  by  the  law-making  power  of 
the  state  to  govern  proceedings  in  the  courts  of  the  state.  Hence  the 
Virginia  act  of  January  26,  1S86,  which  requires  that  in  any  suit  involv- 
ing the  genuineness  of  coupons  purporting  to  have  been  cut  from  state 
bonds,  the  bond  shall  be  produced,  with  proof  that  the  coupon  was 
actually  cut  therefrom,  is  not  repugnant  to  said  provision.  Nor  is  the 
Virginia  act  of  January  21,  1886,  repugnant  thereto,  which  provides  that 
expert  evidence  shall  not  be  received  to  prove  the  genuineness  of  any 
paper  or  instrument  made  by  machinery,  etc. 

No  One  can  Sue  State  except  by  its  Own  Consent;  and  when  he  avails 
himself  of  this  consent,  he  must  pursue  the  remedy  which  the  law  has 
provided. 

Proceeding  under  the  act  of  January  14,  1882,  by  Corn- 
wall against  the  commonwealth,  to  verify-  coupons  tendered 
by  him  in  payment  of  his  state  taxes  for  1883.  On  the  trial, 
the  attorney  for  the  commonwealth  demanded  the  production 
of  the  state  bonds  from  which  the  coupons  had  been  cut,  as 
required  by  the  act  of  January  26,  1886,  providing  ''that  in 
the  trial  of  any  issue  involving  the  genuineness  of  a  coupon 
appearing  or  purporting  to  have  been  cut  from  any  bond  au- 
thorized by  law  to  be  issued  by  the  state  of  Virginia,  or  by  any 
city,  county,  or  corporation,  the  defendant  may  demand  the 
production  of  the  bond;  and  thereupon  it  shall  be  the  duty  of 
the  plaintiff  to  produce  such  bond,  with  proof  that  the  coupon 
was  actually  cut  therefrom."  The  plaintiff  declined  to  pro- 
duce the  bonds,  on  the  ground  that  said  act  was  repugnant  to 
section  10  of  article  1  of  the  constitution  of  the  United  States. 
The  court  overruled  the  objection,  excluded  the  coupons  as 
evidence,  and  the  plaintiff  excepted.  The  plaintiff  then 
offered  expert  evidence  to  prove  the  genuineness  of  the 
coupons,  but  the  court  excluded  the  evidence  under  the  act 
of  January  21,  1886,  which  provides  "that  expert  evidence 
shall  not  be  received  to  prove  the  genuineness  of  any  paper 
or  instrument  made  by  machinery,  or  in  any  other  manner  than 
by  the  actual  or  personal  handwriting  of  the  party  to  be 
charged,  or  his  agent";  which  act  the  plaintiff  insisted  was 
also  repugnant  to  said  section  of  the  United  States  constitution. 
The  plaintiff  again  excepted,  and  obtained  this  writ  of  error. 

Sands  and  Bryan,  for  the  plaintiff  in  error. 

R.  A.  Ayers,  attorney-general,  and  W.  R.  Meredith,  for  the 
commonwealth. 


122  '  Cornwall  v.  Commonwealth.  [Virginia, 

By  Court,  Lacy,  J.  Uaving  tendered  coupons  in  payment 
of  his  taxes,  upon  the  verification  of  the  same,  the  plaintiff  in 
error  was  required  to  produce  the  bond  from  which  the  said 
coupons  were  cut,  the  said  coupons  not  being  signed  by  the 
treasurer  of  the  state,  nor  any  other  oflficer  of  the  state,  but 
being  wholly  printed  or  engraved  by  machinery. 

This  is  a  plain  requirement  of  the  law  of  this  state,  the 
bond  being  signed  by  the  state  treasurer,  it  was  the  best  evi- 
dence of  the  execution  of  both  bond  and  coupons,  if  the  same 
had  in  fact  been  executed  by  any  person  authorized  by  law 
to  bind  the  state.  The  plaintiff  in  error  refused  to  produce 
the  bond,  not  alleging  any  inability  to  do  so,  but  claimed  that 
the  law  of  this  state  so  requiring  the  bond  to  be  produced  was 
unconstitutional,  in  that  it  was  in  conflict  with  the  tenth  sec- 
tion, article  1,  of  the  United  States  constitution,  which  pro- 
vides that  no  state  fihall  pass  any  law  impairing  the  obligation 
of  contracts.  This  rule  of  evidence  is  in  accordance  with  the 
common-law  principle  of  evidence  in  force  in  this  state,  which 
is  in  force  and  applicable  to  all  the  citizens  of  this  state  alike, 
and  in  no  way  whatever  affects  the  obligation  of  any  contract, 
proved  or  unproved,  real  or  imaginary. 

The  cited  clause  of  the  United  States  constitution  has  no 
application  whatever  to  rules  of  evidence  prescribed  by  the 
law-making  power  of  this  state  to  govern  proceedings  in  her 
own  courts.  The  said  provision  of  the  United  States  consti- 
tution has  no  application  to  this  case.  This  is  a  suit  against 
the  state  of  Virginia,  and  the  plaintiff  in  error  can  only  sue 
the  state  by  her  own  consent,  and  when  he  avails  of  this  con- 
sent he  must  pursue  the  remedy  as  it  is  provided  by  the  law. 
He  has  no  other  in  this  or  any  other  forum. 

As  to  the  other  question,  that  the  court  refused  to  allow  the 
counsel  in  the  case  to  act  as  an  expert  in  the  premises,  and 
prove  the  genuineness  of  the  coupons  he  had  been  employed 
to  collect,  we  are  of  opinion  that  the  trial  court  was  plainly 
right.  The  laws  of  Virginia  forbid  the  use  of  expert  testimony 
in  such  cases,  and  even  this  attorney  at  law  should  be  an  ex- 
pert in  such  matters,  he  could  not  bo  received  as  such  under 
our  laws  until  the  legislature  of  Virginia  shall  see  fit  to  change 
the  law  upon  this  subject. 

There  is  no  error  in  the  judgment  complained  of,  and  it 
must  be  affirmed. 

Judgment  affirmed. 
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CoNSTmTTloXAL  Law. — Acts  impairing  obligation  of  Contracts :  See  Luter 
V.  Hunter,  98  Am.  Dec.  494,  and  note  511;  Drehman  v.  Sti/el,  97  Id.  268; 
State  V.  Barker,  96  Id.  175,  and  note  179;  Scobey  v.  Gibson,  79  Id.  490,  and 
note  494-496;  McAffee  v.  Covington,  51  Am.  Rep.  2G3;  Milleil  v.  People,  57 
Id.  869;  State  v.  New  Orleans,  58  Id.  168;  McLure  v.  Melton,  58  Id.  272; 
Rwjh  V.  Ottenheimer,  25  Id.  513. 

State  Legislatures  have  Power  to  Regulate  the  Competency  of 
Witnesses  and  Production  of  Evidence  in  state  courts,  notwithstanding 
the  fourteenth  amendment  of  the  United  States  constitution:  People  v.  Brady, 
6  Am.  Rep.  604. 

The  principal  case  is  cited  to  the  point  that  it  is  the  province  of  the 
legislature  of  the  state  to  prescribe  rules  of  evidence  to  govern  the  procedure 
in  her  own  courts,  and  the  United  States  constitution  has  no  application  to 
the  subject,  in  Newton  v.  Commonwealth,  82  Va.  648;  and  the  same  doctrine 
is  affirmed  iu  Commonwealth  v.  Weller,  82  Id.  721. 


Darne  V,  Lloyd. 

[82  Virginia,  859.] 

Advancement  is  Giving,  by  Anticipation,  Whole  or  Part  of  what  it 
is  supposed  a  child  will  be  entitled  to  on  the  death  of  the  party  making 
it  intestate.  The  definition  embraces  the  idea  that  the  party  has  irrevo- 
cably parted  from  his  title  in  the  subject  advanced. 

Testator  can  Dispose  of  his  Estate  by  Will  as  Effectually  as  He 
COULD  BY  Gift  during  his  life,  and,  if  he  pleases,  may  turn  a  loan  into 
an  advancement,  or,  more  accurately  speaking,  require  that  it  may  be 
treated  as  an  advancement. 

H.  W.  Thomas  and  C.  E.  Stuart,  for  the  appellant. 
B.  W.  Moore,  for  the  appellee. 

By  Court,  Hinton,  J.  The  bill  in  this  case  was  brought  by 
John  R.  Darne,  executor  of  Robert  Darne,  to  set  up  and  en- 
force against  the  defendant,  Lester  Lloyd,  a  bond  of  $950, 
dated  April  13,  1858,  which  has  been  lost  or  mislaid.  To  this 
bill  the  defendant,  who  was  the  son-in-law  of  Robert  Darne, 
demurred.  The  practical  question  raised  by  the  demurrer  is, 
whether  or  not  the  debt  evidenced  by  the  bond  is  to  be  treated 
as  an  advancement  to  Frances,  the  wife  of  said  Lloyd,  and  the 
daughter  of  said  Darne,  or  not. 

The  circuit  court  of  Fairfax  County  sustained  the  demurrer 
and  dismissed  the  bill,  and  it  is  clear  that  if  the  debt  is  to  be 
regarded  as  an  advancement,  its  action  was  right. 

In  the  will  of  Robert  Darne  there  occurs  the  following  par;> 
graph:  "Since  the  execution  of  said  deed  I  have  advanced  to 
Lester  Lloyd  the  sum  of  $950,  and  for  which  I  had  a  deed  of 
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trust  on  a  lot  of  land  in  Fairfax,  which  deed  I  have  released 
to  enable  him  to  sell,  but  which  amount  is  still  due  from  the 
said  Lloyd  to  me,  and  which  I  wish  collected  of  him,  and  ac- 
counted for  by  him  before  he  shall  come  into  the  distribution 
of  my  estate.  My  daughter  Louisa,  the  widow  of  Samuel 
Wrenn,  is  also  indebted  to  me  in  the  sum  of  nine  hundred 
dollars,  advanced  to  her  upon  marriage,  also  the  sum  of  fifty- 
five  dollars,  evidenced  by  the  bond  of  her  late  husband,  Samuel 
Wrenn,  which  amount  I  wish  collected  and  accounted  for  be- 
fore they  shall  come  into  the  distribution  of  my  estate.  My 
daughter  Martha  is  also  indebted  to  me  in  the  sum  of  three 
hundred  dollars,  which  I  advanced  to  her  husband,  Augustus 
Wrenn,  and  whiffii  is  evidenced  by  his  bond,  which  amount  I 
wish  collected  and  accounted  for  before  she  shall  come  into 
the  distribution  of  my  estate.  When  these  amounts  are  col- 
lected, my  will  is  that  the  whole  of  my  estate  be  equally 
divided  between  all  of  my  children  and  their  descendants, 
including  the  above-named  three  who  are  indebted  to  me,  but 
if  they  still  refuse  to  pay  the  same,  then  they  are  not  to  have 
any  part  thereof.  My  will  is,  that  my  daughter  Frances,  the 
wife  of  Lester  Lloyd,  shall  not  be  entitled  to  any  part  of  my 
estate  unless  her  husband,  Lester  Lloyd,  shall  account  for  the 
money  he  owes  me  as  above  stated." 

And  it  is  upon  the  construction  to  be  given  to  this  language 
that  the  decision  of  this  case  must  turn. 

It  is  insisted  for  the  appellant  that  the  debt  was  a  loan,  and 
not  an  advancement,  and  in  support  of  this  view  numerous 
authorities  have  been  cited  to  show  that  a  loan,  as  this  un- 
questionably was  in  its  inception,  does  not  fall  within  the 
legal  definition  of  an  advancement.  Undoubtedly  the  true 
legal  conception  of  an  advancement  is  a  giving,  by  anticipa- 
tion, the  whole  or  a  part  of  what  it  is  supposed  a  child  will 
bo  entitled  on  the  death  of  the  party  making  it  intestate:  1 
Bouv.  Law  Diet.  76;  Clark  v.  Wilson,  27  Md.  693;  Dilman  v. 
Cox,  23  Ind.  442;  Hartley  v.  Ilanley,  Va.  L.  J.,  1882.  And  it 
is  equally  clear  that  there  is  embraced  in  every  definition  of  an 
advancement  the  idea  that  the  parent  has  irrevocably  parted 
from  his  title  in  the  subject  advanced:  Ison  v.  Ison,  5  Rich* 
Eq.  19;  Miller's  Appeal,  13  Pa.  St.  338;  McCaw  v.  Blarrett,  2  Md. 
Ch.  91.  If,  therefore,  Robert  Darne  had  died  intestate,  this 
debt  certainly  could  not  have  been  treated  as  an  advancement. 
But  it  is  argued  for  the  appellee  that  the  word  "  advance  "  is 
used  in  the  will  in  its  technical  sense,  and  that  the  efiect  of 
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the  provisions  of  the  will  bearing  upon  this  point,  taken  as  a 
whole,  is  not  to  exclude  the  idea  that  the  debt  is  to  be  re- 
garded as  an  advancement,  but  simply  to  give  Lloyd  the 
option  of  paying  the  debt  and  taking  a  share  in  the  distribu- 
tion of  the  estate,  or  of  not  paying  the  debt  and  surrendering 
his  rights,  whatever  they  might  be,  as  a  distributee;  and  to 
this  construction,  in  view  of  the  confident  opinion  of  the  ma- 
jority of  the  court,  I  have  yielded  a  reluctant  assent. 

That  the  testator  knew  the  meaning  of  the  terms  "  hotch- 
pot" and  "  advancement,"  seems  clea»  enough  from  the  codicil 
to  his  will,  in  which  he  bequeaths  to  his  son,  John  Robert 
Darnc,  a  claim  against  the  United  States,  free  from  any 
claim  on  the  part  of  my  other  heirs,  or  any  person  claiming 
by  or  through  them,  and  free  from  any  demand  on  their  part 
to  have  it  brought  into  hotchpot,  and  from  the  direction  in  the 
will  that  this  debt  should  be  collected  of  Lloyd  before  he 
should  come  into  the  distribution  of  his  estate.  When,  there- 
fore, he  says  "  my  will  is,  that  my  daughter  Frances  shall  not 
be  entitled  to  any  part  of  ray  estate  unless  her  husband,  Les- 
ter Lloyd,  shall  account  for  the  money  he  owes  me,  as  above 
stated,"  he  must  be  taken  to  mean  either  that  Lloyd  may  hold 
the  money  and  take  none  of  his  estate,  or  pay  the  money  and 
share  in  the  general  distribution.  Taking  this  as  the  true  in- 
terpretation of  the  will,  there  is  no  diflBculty  in  sustaining  the 
opinion  of  the  circuit  court. 

A  testator  can  dispose  of  his  estate  by  will  just  as  eflfectu- 
ally  as  he  could  by  gift  during  his  life,  and,  if  he  pleases,  turn 
a  loan  into  an  advancement,  or,  to  speak  more  accurately,  re- 
quire that  it  may  be  treated  as  an  advancement;  and  this  the 
testator  has  done  in  effect  in  this  case. 

Our  conclusion  is,  that  the  decree  of  the  circuit  court  of 
Fairfax  must  be  aflfirmed. 

Decree  afiirmed. 


Advancembnts. — This  subject  is  fully  discussed  iu  the  following  cases: 
Millerrt  Appeal,  80  Am,  Dec.  555,  and  extended  note  559;  Woolery  v.  WooJery, 
95  Id.  630;  Simt  t,  Simt,  99  Id.  450;  Rickenbacker  v.  Zimmerman,  30  Am. 
Rep.  37. 
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WiMER    V.    WiMER. 
182  Virginia,  890,] 

It  is  FaiiDAMKKTAL  Maxim  of  International  Jurispkitdencb  that  every 
state  or  nation  possesses  an  exclusive  sovereignty  and  jurisdiction  within 
its  own  territory;  and  a  cpnaequenco  of  the  maxim  is,  that  the  laws  of 
every  state  affect  and  biud  directly  all  property,  real  or  personal,  within 
its  territory.  Another  consequence  of  the  maxim  is,  that  no  state  can 
by  its  laws,  and  no  court  can  by  its  judgments  or  decrees,  directly  bind 
or  affect  property  beyond  the  limits  of  that  state. 

ViBOiNiA  Courts  have  No  Jurisdiction  to  Decree  Partition  op  Lands 
vx  Another  Stati!,  becau'se  the  right  to  transfer,  partition,  and  change 
real  estate  belongs  exclusively  to  the  state  within  whos*  territory  it  is 
situated. 

Suit  for  partition  brought  by  Emanuel  Wimer  and  others 
against  Jacob  Wimer  and  his  wife.  The  lands  sought  to  be 
partitioned  consisted  of  several  adjoining  tracts,  lying  partly 
in  Virginia  and  partly  in  West  Virginia.  The  defendants 
demurred  to  the  bill,  denying  the  jurisdiction  of  the  court  to 
make  partition  of  land  situated  in  West  Virginia,  etc.  The 
court  appointed  commissioners  to  make  the  partition,  and 
they  did  make  and  reported  a  partition  of  the  said  lands,  and 
the  court  confirmed  their  report.  From  the  decree  the  de- 
fendants appealed. 

Sheffey  and  Bumgardner,  for  the  appellants. 
William  J.  Robertson,  for  the  appellees. 

By  Court,  Hinton,  J.  The  question  in  this  case  is  one  of 
importance,  but  of  little  intrinsic  difficulty.  It  is  this:  Has 
a  court  in  Virginia,  when  the  defendants  have  appeared  and 
answered,  jurisdiction  to  partition  lands,  the  major  part  of 
which  lies  within  another  state? 

Now,  it  is  a  fundamental  maxim  of  international  jurispru- 
dence that  every  state  or  nation  possesses  an  exclusive  sover- 
eignty and  jurisdiction  within  its  own  territory;  and  the 
"direct  consequence  of  this  rule  is,"  says  a  learned  author, 
'*  that  the  laws  of  every  state  affect  and  bind  directly  all 
property,  whether  real  or  personal,  within  its  territory ": 
Story's  Conflict  of  Laws,  5,  18.  Another  consequence  of  this 
maxim  is,  that  no  state  can  by  its  laws,  and  no  court,  which 
is  but  a  creature  of  the  state,  can  by  its  judgments  or  decrees, 
directly  bind  or  affect  property  beyond  the  limits  of  that  state; 
and  hence  it  is  axiomatic  that  no  writ  of  sequestration  or  ex- 
-ecution,  or  any  order,  judgment,  or  decree  of  a  foreign  court, 


Oct.  1886.]  WiMEB  V.  WiMER.  127 

can  be  directly  enforced  against  real  estate  situate  without  the 
limits  of  the  foreign  state:  Id.,  sec.  20. 

"  Such,"  says  Chief  Justice  Parker,  in  Blanchard  v.  Russell, 
13  Mass.  4,  7  Am.  Dec.  106,  "is  the  necessary  result  of  the 
independence  of  distinct  sovereignties,  and  it  is  absolutely  in- 
compatible with  the  equality  and  exclusiveness  of  the  sover- 
eignty of  different  states  or  nations  that  any  one  nation  should 
be  at  liberty  to  exercise  dominion  over  property  within  the 
territory  of  another  state.  But  whilst  this  is  true,  it  is  un- 
doubtedly well  settled  that  in  cases  of  fraud,  trust,  or  con- 
tract, courts  of  equity  will,  whenever  jurisdiction  over  the 
parties  has  been  acquired,  administer  full  relief,  without  re- 
gard to  the  nature  or  situation  of  the  property  in  which  the 
controversy  had  its  origin,  and  even  where  the  relief  sought 
consists  in  a  decree  for  the  conveyance  of  property  which  lies 
beyond  the  control  of  the  court,  provided  it  can  be  reached  by 
the  exercise  of  its  powers  over  the  person,  and  the  relief  asked 
is  of  such  a  nature  as  the  court  is  capable  of  administering": 
Penn  v.  Lord  Baltimore,  notes  to  2  Lead.  Cas.  Eq.  180G  ct  seq.; 
Farley  v.  Shippen,  Wythe,  254;  2  Story's  Eq.  Jur.,  sees.  1290 
et  seq.;  Dickinson  y.  Hoomes,  SGratt.ZbS;  Bargery.  Buckland, 
28  Id.  862;  Poindexter  v.  Burwell,  82  Va.  507. 

But  even  as  to  these  cases  it  must  be  borne  in  mind  that 
the  decrees  of  the  foreign  court  do  not  directly  affect  the 
land,  but  operate  upon  the  person  of  the  defendant,  and 
compel  him  to  execute  the  conveyance,  and  it  is  the  convey 
ance  which  has  the  effect,  and  not  the  decree:  Davis  v.  Head- 
ley,  22  N.  J.  Eq.  115;  4  Minor's  Institutes,  pt.  2,  p.  1201.  If, 
however,  the  relief  asked  cannot  be  administered  by  a  decree 
in  personam,  without  going  further  and  acting  upon  the  land, 
the  court  will  refuse  to  entertain  the  bill.  As  this  court  said 
in  a  case  which  has  been  often  quoted:  "The  distinction  is 
clearly  this,  that  where  the  decree  is  to  affect  the  lands  di- 
rectly, as  in  the  case  of  a  suit  brought  at  this  court,  to  divide 
lands  in  another  state,  there  the  court  would  not  have  jurisdic- 
tion, because  the  process  could  not  be  effectual But 

where  the  decree  is  to  affect  only  the  persons  of  the  defendant, 
in  order  to  a  complete  execution  of  it,  if  the  plaintiff  succeed, 
....  it  is  clearly  held  to  be  the  settled  law  of  the  court 
that  jurisdiction  thereof  may  be  entertained":  Guerrant  v. 
Fowler,  1  Hen.  &  M.  5;  Morris  v.  Remington,  1  Parson's  Eq. 
Cas.  387;  Westlake's  Private  International  Law,  58. 

Now,  tested  by  these  principles,  it  is  perfectly  manifest  that 
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a  court  of  chancery  in  Virginia  has  no  jurisdiction  to  decree 
a  partition  of  lands  in  another  state;  and  this,  for  the  plain 
reason,  before  given,  that  the  right  to  transfer,  partition,  and 
change  real  estate  belongs  exclusively  to  the  state  within 
whose  territory  it  is  situate.  In  order  to  make  a  partition,  the 
court  must  invade  by  its  officers  the  soil  of  another  state,  and 
divide  up  and  allot  its  lands  to  suit  the  views  of  a  foreign 
jurisdiction.  This  cannot  be  done:  Carteret  v.  Petty,  2  Swanst, 
323,  note;  Roberdeau  v.  Rous,  1  Atk.  548;  Poindexter  v.  Bur^ 
well,  supra;  2  Story's  Eq.  Jur.,  sees.  1296  et  seq.;  4  Minor's  In- 
stitute, 1201. 

For  these  reasons,  the  decree  of  the  circuit  court  of  High- 
land County  must  be  reversed,  and  the  bill  be  dismissed. 

Decree  dismissed. 


Equitable  Jurisdiction  to  Deal  with  Land  beyond  State:  Pied-^ 
tnont  Coal  etr.  Co.  v.  Green,  98  Am.  Dec.  799,  and  note  803;  and  see  Farmers 
Loan  and  Trust  Co.  v.  Postal  Telegraph  Co.,  ante,  p.  53,  and  cases  colWted 
in  note  55. 


BococK  V.  Alleghany  Coal  and  Iron  Company. 

[82  ViROiNiA,  913.] 

Every  Person  Dealinq  with  Corporation  is  Bound  to  Take  Noticb 
of  the  provisions  of  its  charter,  constitution,  and  by-laws,  and  its  ways 
of  doing  business. 

Corporation  — Notice  of  Charter  and  By-laws. —  Certain  persons  entered 
into  a  contract  to  sell  land  to  a  corporation  through  one  D.,  whom 
they  took  to  be  its  authorized  agent.  The  corporation  declined  to  con- 
summate the  purchase,  and  denied  that  D.  had  any  authority,  under  ita 
constitution  and  by-laws,  to  bind  it  by  his  contracts.  In  an  action  to 
compel  the  specific  performance  of  the  contract  on  the  part  of  the  corpo- 
ration, D.  and  others,  the  complainants,  failed  to  prove  D.'s  authority  ta 
bind  the  corporation.  Held,  that  the  complainants  were  bound  to  ascer- 
tain whether  or  not  D.  had  authority  to  bind  the  corporation,  under  its 
constitution  and  by-laws,  failing  in  which,  they  dealt  with  him  as  its  sup- 
posed agent  at  their  own  peril,  and  cannot  be  heard  to  complain  of  the 
corporation's  refusal  to  assume  the  responsibility  of  his  unauthorized 
purchase. 

Suit  to  compel  the  specific  performance  of  a  contract  for 
the  sale  of  land,  wherein  Thomas  S.  Bocock,  executor  of  N. 
F.  Bocock,  deceased,  0.  R.  Bocock  and  Peter  A.  Forbes,  suing 
for  the  benefit  of  D.  A.  Parrack,  were  complainants,  and  the 
Alleghany  Coal  and  Iron  Company,  H.  C.  Parsons,  G.  Mc- 
Neill, Murillo  Spaulding,  and  F.  B.  Deane  were  defendants. 
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The  contract  was  alleged  to  have  been  entered  into  by  the- 
eaid  defendant  company  with  the  complainants  for  the  pur- 
chase of  a  tract  of  a  land  known  as  the  "  Pratt  farm,"  whiclfc 
was  supposed  to  contain  valuable  deposits  of  iron  ores.  The^ 
active  parties  to  the  transaction  were  the  complainants  named,, 
the  vendors,  and  F.  B.  Deane,  the  vendee.  The  contract  was^^ 
entered  into  June  14,  1881,  by  which  the  land  was  sold  at  the- 
price  of  two  thousand  five  hundred  dollars.  In  evidence  of  th&: 
sale,  a  contract  in  writing  of  that  date  was  signed  by  the  said 
vendors  and  by  "  F.  B.  Deane,  for  himself  and  his  associates.:'' 
The  purchasers  named  Murillo  Spaulding  as  the  grantee,  and 
the  vendors  executed  a  good  and  sufficient  deed  of  the  land  to 
Spaulding,  and  delivered  it  to  J.  D.  Horsley,  who  was  acting, 
in  the  transaction  as  the  attorney  of  the  purchasers.  During: 
the  entire  negotiation,  the  complainants,  and  also  Deane  andl 
Horsley,  appeared  to  have  understood  that  the  real  purchaser 
was  the  said  defendant  company,  or  if  not,  then  H.  C.  Parsons'^ 
the  then  president,  and  G.  McNeill,  an  agent,  of  the  company^ 
were,  individually,  the  real  purchasers.  But  in  October,  1881^ 
Deane  and  Horsley  informed  the  complainants  by  letter, 
that  "H.  C.  Parsons  and  G.  McNeill,  of  the  Alleghany  Coal 
and  Iron  Company,  had  refused  to  ratify  Deane's  actioa 
as  their  agent  in  the  purchase  of  the  Pratt  farm."  Oa 
the  3d  of  April,  1882,  the  complainants  instituted  this  suit 
for  specific  performance,  setting  forth  in  their  bill  the  fore-^ 
going  facts,  and  averring  that  the  company  was  the  real  pur- 
chaser, etc.;  that  the  company  had  held  out  to  the  public 
both  Deane  and  Horsley  as  its  representatives,  and  it  thereby^ 
became  responsible  for  their  actions  in  making  this  purchase. 
The  complainants  denied  all  dealing  with  or  knowledge  of 
Spaulding  in  the  transaction,  and  added,  that  if  in  the  pro> 
gress  of  the  suit  it  should  turn  out  that  Parsons  and  McNeilF^ 
or  either  of  them,  were  the  real  purchasers  of  the  land,  they 
then  should  be  granted  the  same  relief  against  them,  or  either 
of  them.  The  company  answered,  positively  denying  that  it 
had  purchased  this  land,  and  that  either  Deane,  Parsons,  or 
McNeill  was  authorized  in  any  way  to  purchase  land  for  it^ 
etc.  Parsons  also  answered,  denying  all  knowledge  of  either 
this  land  or  of  the  contract  until  the  latter  was  filed  with  the 
bill,  etc.  The  depositions  of  Deane  and  Horsley  established 
the  fact  that  McNeill  had  either  authorized  or  approved  the- 
purchase  made  by  Deane,  and  the  conveyance  of  the  land  to 
Spaulding,  but  failed  to  implicate  either  the  company  or  Paiv 
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Bons  with  the  transaction.  Other  facts  appear  in  the  opinion. 
The  court  decreed  that  the  complainants'  bill  be  dismissed  as 
to  the  defendants  the  Alleghany  Coal  and  Iron  Company, 
Parsons,  and  Spaulding;  and  being  of  opinion  that  McNeill 
was  the  real  purchaser  of  the  land,  decreed  in  favor  of  the 
Complainants  against  him,  that  he  specifically  perform  the 
said  contract  by  paying  to  them  the  sum  of  two  thousand 
five  hundred  dollars,  with  interest  thereon,  etc.  From  this 
decree  the  complainants  appealed. 

R.  T.  Hubard  and  George  J.  Hundley,  for  the  appellants. 

Johnston^  Williams,  and  Boulware,  for  the  appellees. 

By  Court,  Richardson,  J.  After  a  painstaking  examina- 
tion of  the  record,  we  are  of  opinion  that  there  is  no  error  in 
the  decree  complained  of,  and  that  the  same  should  be  affirmed. 
The  burden  of  proof  was  on  the  appellants.  The  allegation  of 
the  bill  that  the  defendant  company  was  the  real  purchaser 
of  the  land  sold  by  the  appellants  on  the  14th  of  June,  1881, 
to  "  F.  B.  Deane  and  his  associates,"  was  positively  denied  by 
the  answer  of  the  defendant  company,  and  the  appellants 
wholly  failed  to  prove  the  allegation. 

By  the  constitution  of  the  company,  as  we  have  seen,  only 
its  board  of  directors,  or  the  executive  committee,  composed 
of  four  of  its  members,  was  authorized  to  make  contracts  to 
bind  the  company,  or  to  select  an  agent  or  agents  to  make  such 
contracts.  There  was  no  pretense  of  evidence  in  the  cause  to 
establish  that  said  contract  of  sale  was  made  either  by  the 
board  or  by  its  executive  committee,  or  by  any  agent  appointed 
by  either,  or  that  said  contract,  having  been  made  by  Deane 
without  due  authority,  was  validated  by  any  subsequent  rati- 
fication of  said  board  or  committee.  The  appellants,  dealing, 
as  they  claimed  to  have  done,  with  this  corporation  through 
Deane,  were  bound  to  take  notice  of  its  charter  and  by-laws. 
This  court,  per  Hinton,  J.,  in  Bockover  v.  Life  Association  of 
America,  77  Va.  91,  quoting  from  the  supreme  court  of  the 
United  States  in  Rolfe  v.  Bundle,  103  U.  S.  222,  said:  "Every 
person  dealing  with  a  corporation  is  bound  to  take  notice  of 
its  constitution,  by-laws,  and  ways  of  doing  business."  And 
to  the  same  effect  is  the  opinion  of  Fauntleroy,  J.,  speaking 
for  the  court  in  Haden  v.  Mechanics^  Fire  Association,  80  Va. 
691. 

The  appellants,  then,  were  bound  to  ascertain  whether  or  not 
Deane  had  been  armed  with  authority  to  bind  the  defendant 
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company  by  his  contract  of  purchase,  by  either  its  board  of 
directors  or  by  the  executive  committee  of  the  board;  and  not 
having  done  so,  they  dealt  with  him  as  such  supposed  agent 
at  their  own  peril,  and  cannot  be  heard  now  to  complain  of  the 
refusal  of  the  company  to  assume  the  responsibility  of  Deane's 
unauthorized  contract. 

The  same  is  true  of  the  allegation, — if  the  faltering  and 
equivocal  alternative  proposition  to  the  effect  that,  "  if  in  the 
progress  of  the  cause,  it  should  turn  out  that  McNeill  and  Par- 
sons, or  either  of  them,  were  the  real  purchasers  of  the  said 
land,  then  the  same  relief  is  prayed  for  against  them,  or  either 
of  them,  as  is  asked  for  against  the  Alleghany  Coal  and  Iron 
Company,  can  properly  be  denominated  an  allegation,  then 
such  allegation  is  emphatically  denied  by  the  answer  of  the 
respondent  Parsons.  Nor  did  the  appellants  adduce  sufficient 
evidence  to  overcome  the  effect  of  this  answer. 

Deane  deposed  that  he  had  been  employed  by  Parsons  as 
president,  at  one  hundred  dollars  a  month,  to  devote  his 
whole  time  to  the  development  of  the  company's  properties 
and  to  promote  its  interests,  and  that  Parsons  referred  him  to 
McNeill  for  instructions  as  to  his  duties.  Surely  this  did  not 
empower  Deane  to  make  a  contract  binding  Parsons  to  buy 
this  land.  All  else  testified  to  by  Deane  is  as  to  conversations 
with,  and  as  to  directions,  oral  and  written,  given  him  by,  Mc- 
Neill. These  could  not  bind  Parsons  without  his  consent  or 
subsequent  ratification,  though  they  do  implicate  McNeill,  and 
show  that  he  made  Deane  his  dupe. 

Horsley  deposed  that  he  went  to  Richmond,  saw  there,  at 
the  office  of  the  Alleghany  Coal  and  Iron  Company,  G.  Mc- 
Neill, explained  to  him  the  difficulties  concerning  the  title 
to  the  Pratt  farm,  and  that  McNeill  said  he  would  have  to 
see  Parsons  before  deciding  whether  or  not  to  take  the  farm, 
and  requested  him  to  call  the  next  day;  that  he  did  call  again 
the  next  day,  and  that  McNeill  said  that  they  had  determined 
to  take  the  farm,  and  requested  the  deponent  to  go  and  have 
the  sale  confirmed.  It  was  McNeill  who  said  all  this,  and 
when  Parsons  was  not  present.  It  is  all  merely  hearsay. 
There  is  nothing  in  the  record  to  show  that  McNeill  was 
authorized  to  represent  Parsons  in  any  contract  for  the  pur- 
chase of  anything.  Deane  confirms  Horsley's  testimony. 
But  all  this — and  there  is  nothing  else  —  is  wholly  insufficient 
to  overcome  the  responsive  denials  in  the  answer  of  Parsons. 

Moreover,  we  have  here  the  case  of  a  written  contract  for 
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the  sale  of  land,  entered  into  by  the  appellants  (the  vendors) 
on  the  one  part,  and  on  the  other  part  by  "  F.  B.  Deane  and 
his  associates."  Who  the  "  associates  "  were  is  not  disclosed 
by  anything  in  the  record.  The  contract  thus  entered  into 
was  assigned  or  transferred  to  Murillo  Spaulding,  and  the 
decree  of  the  circuit  court  of  Buckingham  obtained  ratifying 
and  confirming  the  sale,  and  directing  the  conveyance  to  be 
made  to  Spaulding,  and  the  deed  was  made  accordingly  and 
delivered  to  Horsley,  the  company's  attorney,  who  evidently 
acted  under  the  mistaken  supposition  that  Deane  was  author- 
ized to  buy  the  land  for  the  company.  Yet,  in  the  face  of  all 
this,  the  contract  solemnly  confirmed  to  Spaulding  is  sought 
to  be  specifically  executed  against  other  parties  who  are  not 
proved  to  have  had  any  knowledge  of  or  connection  with  it. 
Surely,  in  the  light  of  the  doings  of  the  active  parties  to  the 
contract,  as  disclosed  by  the  record,  if  Deane  had  any  asso- 
ciates, they  were  McNeill  and  Spaulding.  We  do  not,  how- 
ever, mean  to  intimate,  nor  does  the  record  permit  it,  that 
Deane  improperly  entered  into  collusion  with  McNeill  and 
Spaulding,  or  with  either  of  them,  though  it  is  manifest  that 
he  was  overreached  by  McNeill,  and  did  exceed  his  au- 
thority as  employee  of  the  company.  Moreover,  after  care- 
fully looking  into  every  fact  and  circumstance  disclosed  by 
the  record,  the  conclusion  is  inevitable  that,  in  their  reckless 
anxiety  to  effect  the  sale  of  their  land,  the  appellants  negli- 
gently failed  to  ascertain  the  identity  of  the  parties  with  whom 
they  were  conducting  the  transaction,  and  the  authority  of 
Deane  to  act  for  those  whom  he  described  as  "  his  associates." 
This  being  so,  they  must  bear  the  consequences  of  their  own 
default.  But  it  is  evident  they  made  out  their  case  against 
McNeill,  though  they  failed  as  to  the  other  defendants.  For 
these  reasons,  we  are  of  opinion  that  the  decree  complained  of 
is  free  from  error,  and  must  be  affirmed. 
Decree  affirmed. 


Peeson  Dbalinq  with  Coepokation  la  Bound  to  Know  whether  or 
not  the  officer  or  agent  who  represents  it,  and  acta  in  its  name,  is  author- 
ized BO  to  do:  Credit  Co.  v.  Howe  Machine  Co.,  1  Am.  St.  Rep.  123. 

PowEB  or  Duly  Authorized  Agent  of  Corporation  to  Bind  It,  in 
matters  of  simple  contract,  is  presumed:  Pixley  v.  Western  Pae.  B.  R.  Co., 
91  Am.  Dec.  623,  and  note  637;  Musaer  v.  Johnson,  97  Id.  316;  the  rule  ia 
not  BO  strict  aa  in  the  case  of  a  conveyance  of  real  property:  Id. 
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Pbaitdtjlent  Conteyanch.  —  When  conveyance  ia  maxle  without  considenb* 
tion,  upon  a  secret  trust,  or  upon  some  reservation  in  favor  of  the  gran- 
tor, or  to  some  person  without  interest  therein,  the  knowledge  and 
intent  of  the  grantee  are  immaterial,  and  the  conveyance  may  be  set 
aside. 

Innocent  Grantee  for  Valuable  Consideration  will  be  protected  be- 
cause his  equity  is  greater  and  superior  to  that  of  the  general  creditors 
under  the  statute. 

Grantee's  Notice  of  Grantor's  Intent  to  Defraud  Creditors  must  be 
actual,  but  it  may  be  proved  by  direct  evidence  or  inferred  from  cir- 
cumstances, and  established  by  proof  of  the  grantee's  knowledge  of  facta 
pointing  to  the  fraudulent  intent,  or  calculated  to  awaken  suspicion  and 
put  a  prudent  man  upon  inquiry. 

Fraudulent  Conveyance.  —  Where  Insolvent  Grantor  conveyed  his 
property  to  his  partner,  who  conveyed  to  the  grantor's  brother  without 
consideration,  but  with  knowledge  of  the  facts  in  each  case,  and  the 
second  grantee  borrowed  a  sum  of  money  on  the  property  equal  to  about 
one  fourth  its  value,  which  he  gave  to  the  first  grantor  for  the  purpose 
of  paying  certain  creditors,  the  transactions  were  held  fraudulent  and 
void  as  to  creditors,  and  the  facts  sufficient  to  show  that  the  second 
grantee  had  notice  of  the  intended  fraud,  and  was  not  a  bona  fide  pur- 
chaser within  the  meaning  of  the  statute. 

Deed  Fraudulent  in  Fact  as  to  Creditors  cannot  stand  as  security  for 
money  advanced  on  it  by  grantees  who  have  notice  of  the  fraud. 

Alex.  Bernstein,  for  the  appellant. 

Woodward  and  Woodward,  and  W.  M.  Qregoryj  for  the  re- 
spondents. 

us 
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By  Court,  Lord,  C.  J.  The  plaintiffs  brought  this  suit  to 
have  certain  deeds,-  conveying  certain  real  property  from  tho 
defendant  James  B.  Leahy  to  the  defendant  Isaac  N.  Solis, 
and  the  same  from  the  defendant  Isaac  N.  Solis  and  Maria, 
his  wife,  to  the  defendant  William  J.  Leahy,  set  aside,  on  the 
ground  that  the  same  were  executed  without  any  considera- 
tion, and  for  the  purpose  of  hindering,  delaying,  and  defraud- 
ing the  plaintiffs,  judgment  creditors  of  James  B.  Leahy. 
After  issue  joined,  the  suit  was  referred  and  tried  before  a 
referree,  who  found  on  all  th?  questions  involved  in  favor  of 
the  plaintiffs,  and  reported  the  same  to  the  court,  all  of  which 
was  subsequently  confirmed  by  the  court,  and  a  decree  en- 
tered in  accordance  therewith.  From  this  decree  the  defend- 
ant William  J.  Leahy  appeals  to  this  court.  The  contention 
of  the  appellant  resolves  itself  into  two  propositions:  1.  That 
he  is  a  purchaser  in  good  faith  and  for  a  valuable  considera- 
tion, and  that  the  deed  executed  to  him  ought  to  be  allowed 
to  stand;  but  2.  That  if  the  court,  for  any  reason,  should  not 
sustain  this  proposition,  that  the  deed  to  him  should  be 
allowed  to  stand  as  security  for  his  reimbursement  or  in- 
demnity. 

Notice  of  Fraudulent  Intent. — Under  the  provisions  of  stat- 
ute, when  a  conveyance  is  alleged  to  have  been  made  with 
the  intent  to  hinder,  delay,  and  defraud  creditors,  the  question 
of  fraudulent  intent  is  to  be  deemed  a  question  of  fact,  and  not 
of  law:  Sec.  54;  but  the  provisions  referred  to  are  not  to  be 
construed  to  affect  or  impair  the  title  of  a  purchaser  for  a 
valuable  consideration,  unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  intent  of  his  im- 
mediate grantor,  or  of  the  fraud  rendering  void  the  title  of 
such  grantor:  Misc.  Laws,  sec.  55,  p.  523.  It  is  "previous 
notice  "  of  the  fraudulent  intent  of  the  grantor  which  renders 
void  the  conveyance  of  the  purchaser  for  a  valuable  considera- 
tion. When  the  conveyance  is  made  without  any  considera- 
tion, or  upon  a  secret  trust,  or  upon  some  reservation  for  the 
benefit  of  the  grantor,  or  to  some  person  who  has  no  interest 
whatever  in  the  conveyance,  the  knowledge  and  intent  of  tho 
grantee  are  not  material,  and  the  conveyance  may  be  set  aside 
at  the  instance  of  the  creditors.  But  when  the  grantee  pays 
a  valuable  consideration  for  the  property,  and  without  "previ- 
ous notice  "  of  the  fraudulent  intent  of  the  grantor,  he  will  be 
protected  in  the  purchase.  The  equitable  interest  of  the  credi- 
tor in  the  property  of   the   debtor  the  law  recognizes,  and 
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declares  a  transfer  intended  to  defeat  their  demands  as  fraudu- 
lent and  void;  but  the  statute  protects  the  rights  of  a  pur- 
chaser for  a  valuable  consideration,  and  without  notice  of  the 
fraudulent  intent  on  the  part  of  the  grantor,  because,  as  Mr. 
Bump  says,  "  the  equity  of  such  purchaser  is  superior  to  that 
of  a  general  creditor,  for  the  obvious  reason  that  the  purchaser 
has  not,  like  the  creditor,  trusted  to  the  personal  responsibility 
of  the  debtor,  but  has  paid  the  consideration  upon  the  faith  of 
the  debtor's  actual  title  to  the  specific  property":  Bump  on 
Fraudulent  Conveyances,  228.  As  to  what  will  constitute 
notice  seems  to  be  of  difficult  definition.  It  is  usually  dis- 
tinguished by  the  text-writers  as  actual  or  constructive  notice. 
But  the  groupings  under  these  heads  have  not  always  been 
satisfactory,  and  the  adjudicated  cases  indicate  much  con- 
fusion and  conflict  as  to  what  is  actual  notice:  Wade  on  No- 
tice, 2;  2  Pomeroy's  Eq.  Jur.,  sec.  596.  In  New  York,  under 
a  statute  like  our  own,  it  is  held  that  the  notice  under  the 
provisions  cited  is  actual  notice;  that  such  notice  or  knowl- 
edge may  be  established  by  direct  evidence,  or  it  may  be 
inferred  from  circumstances,  and  established  by  proof  of  the 
vendee's  knowledge  of  facts  pointing  to  the  fraudulent  intent 
or  calculated  to  awaken  suspicion;  but  that  where  it  appears 
that  he  was  entirely  innocent  and  free  from  any  guilty  knowl- 
edge or  suspicion,  mere  negligence  in  not  inquiring  into  facts 
known  to  him  which  were  calculated  to  put  him  upon  inquiry 
is  not  equivalent  to  a  want  of  good  faith,  and  does  not  charge 
him  with  notice  of  the  fraud.  Rapallo,  J.,  said:  "Although 
the  vendee  in  fact  acted  in  good  faith,  and  did  not  even  sus- 
pect fraud,  yet  if  the  jury  think  he  ought,  under  the  circum- 
stances, to  have  been  suspicious  and  to  have  looked  for  fraud, 
his  innocent  confidence  in  the  integrity  of  his  vendor  must  be 
punished  by  the  loss  of  his  title,  and  he  must  be  charged  as  a 
party  to  any  fraud  which  investigation  would  have  disclosed. 
....  We  think  in  cases  like  the  present,  where  an  intent  to 
defraud  creditors  is  alleged,  the  question  to  be  submitted  to 
the  jury  should  be,  whether  the  vendee  did  in  fact  know  or 
believe  that  the  vendor  intended  to  defraud  his  creditors,  and 
not  whether  he  was  negligent  in  failing  to  discover  the  fraudu- 
lent intent,"  etc.:  Parker  v.  Conner^  93  N.  Y.  124;  45  Am.  Rep. 
178;  Stearns  v.  Gage,  79  N.  Y.  102. 

These  cases  repudiate  the  doctrine  of  constructive  notice  as 
having  no  application  in  such  case.  In  this  court,  the  law  as 
thus  decided  was  applied  and  approved.   In  Coolidge  v.  Henehy, 
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1 1  Or.  327,  it  was  held  that  where  a  valuable  consideration 
is  paid,  the  grantee  is  not  affected  by  anything  short  of  actual 
Tiotice  of  the  fraudulent  intention  of  the  grantor  in  making 
tthe  conveyance,  and  that  the  doctrine  of  constructive  notice 
tias  no  application  in  such  case.  In  Wisconsin,  under  a  like 
statute,  a  different  conclusion  seems  to  have  been  reached,  or 
at  least,  a  less  strict  rule  is  held.  In  Hooser  v.  Hunt,  65  Wis. 
78,  the  court  say:  "The  words  'actual  notice'  in  section  2243 
of  the  Revised  Statutes,  and  'previous  notice'  in  section  2324 
of  the  Revised  Statutes,  are  equivalent  expressions,  and  the 
Tule  stated  is,  that  notice  must  be  held  to  be  actual  when  the 
subsequent  purchaser  has  actual  knowledge  of  such  facts  as 
-would  put  a  prudent  man  on  inquiry,  which,  if  prosecuted 
veith  ordinary  diligence,  would  lead  to  actual  notice  of  the 
fight  or  title  in  conflict  with  that  which  he  is  about  to  pur- 
chase. Where  the  subsequent  purchaser  has  such  knowledge 
of  such  facts,  it  becomes  his  duty  to  make  inquiry,  and  he  is 
guilty  of  bad  faith  if  he  neglects  to  do  so,  and  consequently 
he  will  be  charged  with  the  actual  notice  he  would  have  re- 
ceived if  he  had  made  the  inquiry."  Here  the  court  holds 
that  a  knowledge  of  such  facts  as  would  put  a  prudent  man 
on  inquiry,  if  prosecuted,  amounts  to  notice,  and  charges  him, 
in  contemplation  of  law,  with  knowledge  of  the  fraudulent  in- 
tent of  his  grantor.  Other  cases  might  be  referred  to,  but  these 
are  sufficient  to  illustrate  the  divergence  of  judicial  utterance 
^nder  a  like  statute  as  to  actual  notice.  As  the  fraudulent  in- 
tent is  a  question  of  fact,  and  not  of  law,  all  agree  that  notice 
of  such  intent  may  be  proved  by  direct  evidence,  or  inferred 
from  facts  and  circumstances.  When  the  fact  of  the  intended 
-fraud  is  shown  to  have  been  communicated  orally  or  in  writing 
to  the  party  to  be  charged,  the  evidence  is  direct  of  actual  no- 
Jtice.  But  experience  has  demonstrated  that  this  kind  of  proof 
«can  seldom  be  expected  or  obtained.  Hence  the  circumstances 
of  the  transaction  must  be  resorted  to  for  ascertaining  the  truth, 
or  uncovering  the  fraud.  When  the  facts  and  circumstances 
an  which  the  transaction  originated  are  of  so  significant  char- 
acter as  to  point  to  the  fraudulent  intent  of  the  grantor,  —  in 
^flect  to  impart  knowledge  of  it  to  the  grantee,  —  the  inference 
of  actual  notice  may  be  quite  as  convincing  to  the  mind  as 
5vhere  the  information  is  conveyed  directly.  It  sometimes 
happens  that  the  facts  which  environ  a  transaction  quite  as 
satisfactorily  explain  or  disclose  its  true  inwardness,  and  im- 
jiart  knowledge  of  its  object,  or  of  the  intended  fraud,  as  any 
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declaratory  statement  or  other  information  more  directly  con- 
veyed. But  it  is  not  always  possible  to  establish  a  state  of 
facts  from  which  actual  notice  of  the  fraudulent  intent  may 
so  satisfactorily  or  convincingly  be  inferred  and  fastened  upon 
the  grantee.  The  facts  in  evidence  may  be  only  such  as  are 
calculated  to  excite  suspicion  and  put  a  prudent  man  upon 
inquiry;  but  these,  admitted  or  uncontradicted,  are  sufficient 
to  warrant  the  inference  of  actual  notice,  as,  in  that  case,  the 
facts  are  not  susceptible  of  any  other  rational  deduction,  A 
transfer  of  property  with  knowledge  of  such  facts,  although 
for  a  valuable  consideration,  is  inconsistent  with  good  faith 
and  fair  dealing,  and  therefore,  as  a  reasonable  inference, 
warrants  the  finding  of  actual  notice  of  the  intended  fraud. 

Facts  Showing  Fraudulent  Intent:  —  Now,  turning  to  the  evi- 
dence, the  facts  in  this  case  show  that  the  defendant  James  B. 
Leahy  is  the  brother  of  the  defendant  William  J.  Leahy,  and 
that  the  defendant  Isaac  N.  Solis  a  short  time  before  had 
been  the  business  partner  of  James  B.  Leahy;  that  at  the  time 
the  property  was  transferred  to  Solis,  James  B.  was  insolvent, 
and  that  the  transfer  was  made  without  consideration;  that 
the  property  would  have  brought  at  a  forced  or  cash  sale  two 
thousand  five  hundred  dollars;  that  Solis,  after  holding  the 
property  for  a  few  days,  and  manifestly  under  the  circum- 
stances as  detailed  in  the  record,  in  trust  for  James  B.,  and  at 
his  request,  transferred  the  property  to  William  J.  without  con- 
eideration.  During  all  this  time  William  J.  knew  thoroughly 
the  financial  troubles  and  condition  of  James  B.,  —  had  gone 
over  minutely  his  accounts,  and  had  counseled  and  advised 
with  him  concerning  his  aff'airs,  and  at  the  time  he  took  the 
property  from  Solis  at  the  instance  of  his  brother,  knew  and 
understood  the  circumstances  under  which  Solis  took  and  held 
the  property.  It  is  explained  that  the  property  was  put  in  the 
hands  of  Solis  to  raise  money  to  pay  debts;  but  the  conduct 
of  Solis  so  shortly  after  the  transfer,  his  refusal  to  go  forward, 
or  have  anything  to  do  with  it,  his  unwillingness  to  longer 
hold  the  property,  and  the  necessity  he  made  of  putting  it 
into  other  hands  to  retain  the  secret  trust  already  created,  is 
inconsistent  with  such  explanation,  and  shows  that  the  prop- 
erty was  put  beyond  the  reach  of  creditors  to  hinder  and  delay 
their  demands.  The  same  argument  is  made  in  behalf  of 
William  J.,  with  this  difference:  As  to  him,  it  is  claimed  that 
although  he  took  the  property  with  a  knowledge  of  such  facts, 
that  it  was  for  the  purpose  of,  and  that  he  in  fact  did  borrow 


138  Lyons  and  Chamberlain  v.  Leahy.       [Oregon, 

of  the  loan  association,  of  which  he  became  a  member,  to  fur- 
ther that  object,  about  six  hundred  dollars,  giving  his  personal 
note  for  one  thousand  dollars,  and  mortgaging  this  property  to 
secure  it,  which  he  represented  to  be  worth  three  thousand 
dollars,  and  that  he  paid  over  to  his  brother  the  money  thus 
obtained  (six  hundred  dollars),  which  was  applied  to  thef  pay- 
ment of  some  particular  debts.  For  this  reason,  it  is  claimed 
that  he  is  a  purchaser  for  a  valuable  consideration,  and  that 
his  title  ought  not  to  be  affected  or  impaired.  Why  is  it,  if 
either  of  the  Leahys  wanted  to  pay  the  creditors,  that  the 
property  was  not  put  in  the  market  when  it  would  have 
brought  two  thousand  dollars  at  least,  instead  of  taking  this 
roundabout  transaction  to  secure  six  hundred  dollars  ?  And 
what  explanation  is  there  of  this  residue,  conceding  the  facts 
as  stated,  which  is  still  retained  to  the  delay  of  creditors?  And 
why  is  it  that  this  particular  debt  or  debts,  for  which  there 
was  so  much  anxiety  to  pay,  and  so  much  trouble  to  secure  the 
pittance  of  six  hundred  dollars  to  pay  with,  cannot  be  remem- 
bered, the  amount,  or  names,  or  anything  about  it?  The  facts 
show  that  when  the  defendant  William  J.  took  title  to  the 
property  from  the  defendant  Solis,  he  dealt  with  and  recognized 
the  defendant  James  H.  as  the  true  owner  of  the  property, 
notwithstanding  the  deed  from  Solis,  and  that  he  knew  the 
character  of  the  transaction  and  its  purpose,  and  that  he  lent 
himself  to  its  furtherance.  It  is  admitted  that  mere  inade- 
quacy of  consideration  is  not  of  itself  sufficient  to  invalidate 
a  sale,  or  the  fact  of  relationship,  without  proof  that  the  gran- 
tee had  notice  of  the  grantor's  intent  to  defraud  his  creditors. 
But  the  facts  themselves,  taken  collectively,  are  decisive  of 
the  intent  to  hinder  and  delay  creditors,  and  that  he  had  no- 
tice of  it. 

Deed  not  Allowed  to  Stand  as  Security. — As  a  last  resort, 
however,  it  is  asked  that  the  deed  be  allowed  to  stand  to  re- 
imburse him,  or  as  a  security  for  his  personal  liability  on  the 
note  to  the  loan  association.  The  result  which  we  have 
reached  precludes  this.  A  fraudulent  deed  cannot  stand  as 
security  for  money  paid  on  it.  In  Levesay  v.  Beard,  22  W.  Va. 
585.  it  is  held  that  a  deed  fraudulent  in  fact  is  void  in  toto, 
and  cannot  stand  as  security  for  grantees  who  have  notice  of 
the  fraud.  In  Swinford  v.  Rogers,  23  Cal.  233,  it  is  held  that 
a  conveyance  of  a  property  made  and  received  with  intent  to 
defraud  creditors  is  void,  though  there  may  have  been  a  full 
and  valuable  consideration  paid  therefor.     The  fraud  taints 
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and  vitiates  it,  and  it  will  not  be  allowed  to  stand,  even  as 
security  for  advances  actually  made.  See  also  Goodwin  v. 
Hammond,  13  Cal.  170;  73  Am.  Dec.  574.  The  case  of  Craw- 
ford  v.  Beard,  12  Or.  447,  is  not  in  point.  There  the  court  ex- 
pressly found  that  tl  e  deed  was  not  executed  with  the  intent 
to  hinder  and  delay  creditors,  and  under  the  facts  the  court 
held  that  it  might  be  allowed  to  stand  as  a  security  for  reim- 
bursement. 

The  decree  must  be  aflfirmed,  and  it  is  so  ordered. 


Voluntary  Convetaiicb  is  Void  as  to  Creditors:  Cook  v.  Johnson,  12 
Am.  Dec.  381,  and  note.  So  is  a  conveyance  containing  a  secret  trust  for  the 
return  of  the  property:  Mackason's  Appeal,  82  Id.  517,  and  note;  Winkley  v. 
mil,  31  Id.  215;  McCulloch  v.  Hutchinson,  32  Id.  776. 

Bona  Fidk  Purchaser  from  Fraudulknt  Grantor  Protected:  Sydnor 
t.  Roberts,  65  Am.  Dec.  84;  McMahan  v.  Morrison,  79  Id.  418;  Christian  v. 
Greenwood,  79  Id.  104,  note  109;  Farlin  v.  Sook,  46  Am.  Rep.  100. 

Fraudulent  Deed  is  Nullity  as  to  Grantor's  Creditors:  Schii/er- 
man  v.  O'Brien,  92  Am.  Dec.  708,  note  713. 


Philbrick  V.  O'Connor. 

[15  Oeegon,  15.] 

Fraudulent  Conveyance. — When,  Pending  Suit  for  Damages  for  the 
malicious  shooting  and  wounding  of  plaintifif  by  defendant,  the  latter 
conveys  his  property  to  a  party  of  no  means,  and  with  full  knowledge  of 
all  the  facts  and  circumstances,  for  a  grossly  inadequate  sum,  the  con- 
veyance will  be  held  void,  and  the  grantee  will  be  held  to  have  accepted 
the  deed  with  previous  notice  of  the  fraudulent  intent  of  his  grantor. 

Judgment  by  Default,  after  Service  of  Summons  and  complaint,  and 
failure  to  answer,  admits  the  truth  of  every  material  allegation  in  the 
complaint. 

Deed  Constructively  Fraudulent  as  to  creditors  may  be  allowed  to  stand 
as  security  for  the  purpose  of  reimbursing  an  ignorant  purchaser  for  the 
money  advanced. 

R.  and  E.  B.  Williams,  and  R.  C  Dement,  for  the  appellant. 

Joseph  Oaston,  and  Tanner  and  Carey,  for  the  respondents. 

By  Court,  Strahan,  J.  The  plaintiff  recovered  a  judgment 
in  the  circuit  court  of  Multnomah  County  against  the  defendant 
P.  C.  Smith  for  five  thousand  dollars,  for  the  willful  and  ma- 
licious shooting  and  wounding  of  the  plaintifif  by  said  Smith. 
At  the  time  of  the  commencement  of  said  action  Smith  wns 
the  owner  and  in  the  possession  of  the  property  in  controversy; 
but  before  judgment  he  conveyed  the  same  to  the  appellant. 
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The  plaintiff  sued  out  execution  on  his  judgment,  which  being 
returned  nulla  bona,  he  brings  this  suit  to  set  aside  the  deed 
made  by  Smith  to  O'Connor,  pending  the  original  action,  on 
the  ground  that  the  same  was  fraudulent.  O'Connor  filed  an 
answer  in  the  court  below  denying  the  material  allegations  of 
the  complaint;  but  upon  the  trial  the  court  found  against  him 
on  the  question  of  fraud,  but  under  the  peculiar  and  particu- 
lar facts  of  the  case,  allowed  the  eighteen  hundred  dollars 
which  he  had  given  to  Smith  at  the  time  the  deed  was  made 
to  be  returned  to  him  out  of  the  first  proceeds  of  the  sale  of 
the  property,  and  decreed  that  the  plaintiff  bo  next  paid  the 
amount  of  his  judgment  from  the  proceeds  of  such  sale,  from 
which  decree  the  defendant  O'Connor  has  appealed  to  this 
court. 

The  plaintiff  claims  that  the  deed  in  question  is  void  under 
section  51,  page  523,  General  Laws  of  Oregon,  which  provides: 
"  Every  conveyance  or  assignment  in  writing,  or  otherwise,  of 
any  estate  or  interest  in  land  or  in  goods,  or  things  in  action, 
or  of  any  rents  or  profits  issuing  therefrom,  and  every  charge 
upon  lands,  goods,  or  things  in  action,  or  upon  the  rents  or 
profits  thereof,  made  with  the  intent  to  hinder,  delay,  or  de- 
fraud creditors  or  other  persons  of  their  lawful  suits,  damages, 
forfeitures,  debts,  and  demands,  and  every  bond  or  other  evi- 
dence of  debt  given,  suit  commenced,  decree  or  judgment  suf- 
fered, with  the  like  intent  as  against  the  persons  so  hindered, 
delayed,  or  defrauded,  shall  be  void," 

And  sections  54  and  55  on  the  same  page  are  as  follows:  — 

"  Sec.  54.  The  question  of  fraudulent  intent  in  all  cases 
arising  under  the  provisions  of  title  2,  3,  or  4  of  this  chapter 
shall  be  deemed  questions  of  fact,  and  not  of  law. 

"  Sec.  55.  The  provisions  of  titles  2,  3,  and  4  of  this  chap- 
ter shall  not  be  construed  in  any  manner  to  affect  or  impair 
the  title  of  a  purchaser  for  a  valuable  consideration,  unless  it 
shall  appear  that  such  purchaser  had  previous  notice  of  the 
fraudulent  intent  of  his  immediate  grantor,  or  of  the  fraud 
rendering  void  the  title  of  such  grantor." 

The  existence  of  an  actual  fraudulent  intent  on  the  part  of 
Smith  at  the  time  the  deed  in  question  was  made,  and  that  it 
was  made  with  the  intent  to  hinder,  delay,  and  defraud  the 
plaintiff,  stands  admitted  on  this  record  by  the  defendant 
Smith.  Though  personally  served  with  the  summons  and 
complaint,  he  failed  to  file  an  answer,  and  was  defaulted. 
This  default,  for  the  purposes  of  this  suit,  admits  the  truth  of 
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every  material  allegation  contained  in  the  complaint  as  to  tho 
defendant  Smith. 

Notice  of  Fraudulent  Intent.  —  The  question,  therefore,  which 
we  are  called  upon  to  consider  is,  whether  or  not  the  defend- 
ant O'Connor  "  had  previous  notice  of  the  fraudulent  intent,'^ 
mentioned  in  section  55,  supra,  at  the  time  of  the  execution 
of  the  deed,  and  as  to  whether  he  made  said  deed  fraudulently 
or  not.  On  the  subject  of  notice  in  such  case  this  court  said, 
in  Coolidge  v.  Henehy,  11  Or.  327:  "These  cases  hold  that  in 
such  case  constructive  notice  is  not  sufficient;  that  actual 
notice  is  necessary  to  make  the  grantor  a  party  to  the  fraud. 
Actual  notice  need  not  be  established  by  direct  proof.  The 
fact  of  notice  or  knowledge  may  be  inferred  from  circum- 
stances." I  cannot  give  my  unqualified  assent  to  this  doc- 
trine, though  it  certainly  has  very  high  authority  to  support 
it;  still  the  reason  for  the  distinction  which  the  court  seems 
to  have  drawn  between  actual  and  constructive  notice  to  my 
mind  is  not  apparent.  The  statute  refers  to  notice.  The 
character  or  kind  of  notice  is  not  mentioned.  It  would  seem 
that  the  word  "  notice,"  as  used  in  the  statute,  then,  would  in- 
clude whatever  the  law  had  fixed  as  notice.  But  the  consid- 
eration of  this  question  is  not  necessary  at  this  time.  The 
evidence  shows  that  Smith  had  shot  and  seriously  wounded 
the  plaintiflF  in  the  city  of  Portland,  where  all  of  the  parties 
resided  at  the  time;  that  the  plaintiff  had  brought  an  action 
against  Smith  for  ten  thousand  dollars  damages;  that  said 
action  was  then  pending;  that  all  of  the  facts  were  given  ex- 
tensive publicity  through  the  various  newspapers  of  the  city; 
that  they  were  talked  over  in  the  family  of  Mr.  John  O'Connor, 
with  whom  appellant  boarded,  and  with  him;  that  the  appel- 
lant paid  eighteen  hundred  dollars  for  the  property,  which 
was  worth  nearly  three  times  that  sum;  that  the  appellant 
was  virtually  without  money  or  any  regular  employment, 
and  that  the  money  which  he  paid  to  Smith  was  raised  on 
the  credit  of  Mr.  John  O'Connor,  appellant's  father,  and  Mr. 
Malarkey.  Many  of  these  circumstances  are  badges  of  fraud, 
and  their  tendency  is  to  fix  notice  on  the  appellant  of  Smith's 
fraudulent  purpose. 

Deed  Allowed  to  Stand  as  Security.  —  On  the  contrary,  there 
are  other  facts  and  circumstances  which  tend  to  prove  that 
appellant  was  unaccustomed  to  the  ways  and  methods  of 
business,  and  that  he  may  have  been  used  unconsciously  by 
Smith  in  furtherance  of  Smith's  fraudulent  designs,  without 
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really  participating  in  the  fraud  further  than  must  bo  implied 
by  his  receiving  the  property  of  Smith  at  a  grossly  inade- 
quate price.  This,  itself,  was  a  fact  which  ought  to  have 
awakened  inquiry  in  his  mind.  He  had  no  right  to  close  his 
eyes  or  ears,  and  fail  to  notice  those  circumstances  which 
pointed  so  directly  to  Smith's  fraudulent  designs.  In  any 
event,  he  cannot  be  allowed  to  profit  by  his  inattenton  to  what 
any  prudent  business  man  must  have  noticed.  Under  the 
circumstances,  the  finding  of  the  court  below  will  not  be  dis- 
turbed, for  the  reason  suggested  in  Crawford  v.  Beard,  12  Or. 
447.     The  decree  of  the  court  below  is  therefore  affirmed. 


AssiQNMENT  OP  PROPERTY  TO  EscAPE  LIABILITY  for  tort  ia  frauduleat: 
Banfield  v.  Whipple,  87  Am.  Dec.  618. 

Judgment  by  Default  Admits  All  Material  Allegations  ia  the 
complaint:  Cook  v.  Skelton,  71  Am.  Dec.  250,  note  252;  Welch  v.  Wadsioorth, 
79  Id.  237,  note  243. 

Deed  Frauduleitt  in  Fact  cannot  stand  as  security  for  money  ad7anced: 
Lyons  v.  Leahy,  ante,  p.  133. 


Raley  and  Johns  v.  Umatilla  County, 

[15  Obeqom,  172.J 

Where  County  is  Empowered  by  Statute  to  purchase  and  hold  lands 
lying  within  its  own  limits,  it  may  take  and  hold  property  for  a  public  or 
charitable  purpose,  though  the  deed  is  taken  for  some  purpose  not  pre- 
viously pointed  out  or  authorized  by  statute. 

Deed  of  Land  to  County  by  Which  Grantors  Covenant  to  "warrant 
and  defend  the  same  against  all  claims  whatsoever,  to  the  use  and  benefit 
of  the  grantee,  for  the  special  use,  and  none  other,  of  educational  pur- 
poses, and  upon  which  shall  be  erected  a  college  or  institution  of  learn- 
ing free  from  all  sectional  or  political  influence,"  does  not  create  a  condi- 
tion subsequent. 

Estate  upon  Condition  is  One  which  is  made  to  vest  or  to  be  enlarged  or 
defeated  upon  the  happening  or  not  happening  of  some  event.  The  con- 
dition may  be  express  or  implied,  precedent  or  subsequent. 

Express  Condition  is  one  declared  in  terms  in  the  deed  creating  the 
estate. 

Implied  Condition  is  one  which  the  law  implies,  either  from  its  being 
always  understood  to  be  annexed  to  certain  estates,  or  as  annexed  to 
estates  held  under  certain  circumstances. 

Conditions  Precedent  are  such  as  must  happen  before  the  estate  depend- 
ent upon  them  can  arise  or  be  enlarged. 

Conditions  Subsequent  au:e  such  as,  when  they  do  happen,  defeat  the 
estate. 

To  Create  Condition  in  Grant,  appropriate  words  should  be  used;  as,  "  on 
condition,"  "  provided  always,"  "  if  it  shall  so  happen,"  or  "so  that  the 
gantee  pay,  etc.,  within  a  specified,"  and  the  like. 
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Estate  upon  Condition  cannot  bk  Created  by  deed  except  when  tli« 
terms  of  the  grant  will  admit  of  no  other  reasonable  construction.  There- 
fore a  recital  in  a  deed  that  it  is  in  consideration  of  a  certain  sum,  and  that 
the  grantee  is  to  do  certain  things,  is  not  an  estate  upon  condition  unless 
it  contains  a  clause  of  re-entry  or  forfeiture.  But  the  same  words  may 
create  a  condition  if  a  right  of  re-entry  is  reserved  in  favor  of  the  grantor, 
in  case  of  failure  to  carry  out  the  intention  expressed. 

Conditions  Subsequent,  Numerous  Examples  Given  op  Phrases  Used 
IN  Deeds  and  held  not  to  create. 

Impossible  or  Illeqal  Condition  is  void,  and  the  grantee  takes  the  estate 
freed  from  the  condition. 

On  Breach  of  Condition  Subsequent  in  Deed,  the  party  entitled  may  re- 
enter, or,  if  necessary,  maintain  an  action  to  regain  his  estate,  but  equity 
will  not  entertain  jurisdiction  for  that  purpose. 

Grant  for  Public  Charitable  Use  Unconditional  as  to  the  time  when 
the  land  granted  must  be  used,  and  without  limit  as  to  the  time  when  the 
use  must  begin,  cannot  be  forfeited  for  non-user,  nor  will  the  court  supply 
conditions  by  implication  when  they  were  not  annexed  at  the  time  the 
grant  was  made.     Strahan,  J.,  on  rehearing. 

Gifts  and  Trusts  for  Public  Charitable  Uses  are  favorably  and  liber- 
ally construed,  and  in  such  cases  it  is  not  necessary  that  the  trustee  be 
known  or  capable  of  taking,  nor  that  the  beneficiary  or  objects  of  the 
charity  be  certain  and  definite.     Strahan,  J.,  on  rehearing. 

Robert  J.  Slatar,  and  Ramsey  and  Bingham,  for  the  appellants. 
Cox  and  Minor,  and  Cox,  Smith,  and  Teal,  for  the  respondent. 

By  Court,  Strahan,  J.  The  object  of  this  suit  is  to  quiet 
plaintiflfs'  title  to  '  College  Block,"  being  block  No.  12  in  the 
town  of  Pendleton,  Umatilla  County,  Oregon.  The  defendant 
demurred  to  the  plaintiffs'  amended  complaint,  and  to  each  of 
the  alleged  oau^'os  of  euit  therein,  which  demurrer  was  sus- 
tained by  the  cdu.  t  and  the  suit  dismissed,  from  which  decree 
this  appeal  is  tak<ni. 

The  plaintiffs  state  the  interest  which  they  claim  in  said 
real  property,  and  then  allege  the  defendant's  title,  so  that  on 
the  complaint  the  main  facts  relied  upon  by  the  respective 
parties  are  before  us.  It  appears  from  the  complaint  that  on 
and  prior  to  the  fifth  day  of  December,  1868,  Moses  E.  Good- 
win was  the  owner  in  fee  of  the  real  property  in  controversy; 
and  on  that  date  he,  with  the  plaintiff,  Aura  M.  Raley,  who 
was  then  his  wife,  executed  and  delivered  to  the  defendant  a 
deed,  whereby,  in  consideration  of  one  dollar  to  them  in  hand 
paid  by  the  party  of  the  second  part,  the  receipt  of  which  sum 
was  thereby  acknowledged,  they  granted,  bargained,  sold,  and 
delivered  unto  the  said  party  of  the  second  part,  said  Umatilla 
<IIounty,  the  real  property  in  controversy.  The  habendum  clause 
of  said  deed  is  as  follows:  "  To  have  and  to  hold  the  said  block 
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of  ground,  with  all  the  appurtenances  thereunto  belonging,  unto 
the  said  party  of  second  part  forever;  and  said  parties  of  first 
part  do  hereby  covenant  and  agree  with  said  party  of  the  second 
part  that  they  are  the  true  owners  of  said  premises  in  fee-simple^ 
at  the  ensealing  of  these  presents,  and  that  they  will  warrant 
and  defend  the  same  against  all  claims  whatsoever,  to  the  use 
and  benefit  of  the  parties  of  the  second  part,  for  the  special 
use,  and  none  other,  of  educational  purposes,  and  upon  which 
block  shall  be  erected  a  college  or  institution  of  learning,  free 
from  all  sectional  or  political  influence." 

It  further  appears  from  the  complaint  that  the  plaintiffs 
have  succeeded  to  all  the  estate  or  interest  of  said  Moses  E. 
Goodwin  in  said  property,  if  any,  by  inheritance,  three  fourths 
thereof  to  said  Olive  L.  and  one  fourth  to  said  Aura  M.,  and 
said  Aura  M.  also  claims  dower  in  said  property.  It  also 
appears  from  the  complaint  that  before  the  commencement 
of  this  suit  the  plaintiffs  entered  into  the  possession  of  said 
property  as  for  condition  broken,  and  are  now  in  the  posses- 
sion thereof. 

1.  Power  of  Counties  to  Hold  Land.  —  Upon  the  argument, 
appellants'  counsel  insisted  that  Umatilla  County  had  no 
power  or  capacity  to  take  title  to  the  property  in  controversy, 
or  to  receive  said  deed;  and  that  therefore  plaintiffs'  title  was 
unaffected  by  reason  of  the  attempted  execution  and  delivery  of 
the  same.  This  is  the  first  question  demanding  our  attention, 
for  the  reason  that  if  this  objection  is  well  taken  it  renders  the 
consideration  of  others  unnecessary.  By  the  statute  of  this 
state,  relating  to  the  corporate  power  and  capacity  of  the  several 
counties  therein,  it  is  provided  "  that  each  county  shall  con- 
tinue to  be  a  body  politic  and  corporate  for  the  following 
purposes,  to  wit:-  to  sue  and  be  sued;  to  purchase  and  hold  for 
the  use  of  the  ciaunty  lands  lying  within  its  own  limits,  and 
any  personal  estate;  to  make  all  necessary  contracts;  and  to 
do  all  other  necessary  acts  in  relation  to  the  property  and  con- 
cerns of  the  county ":  Gen.  Laws,  p.  535,  sec.  1.  Also  by 
sections  346  and  347  counties  are  classed  as  public  corpora- 
tions. They  are  public,  for  the  reason  they  are  designed  as 
agencies  in  the  administration  of  civil  government,  and  they 
possess  and  can  exercise  such  powers  as  have  been  conferred 
upon  them  by  the  legislature,  and  none  others. 

By  the  terms  of  the  section  above  quoted,  a  county  may 
purchase  and  hold,  for  the  use  of  the  county,  lands  lying  within 
its  own  limits.     Counsel  for  the  appellants  claim  that  the 


May,  1887.]     Raley  and  Johns  v.  Umatilla  County.     145 

term  "  for  the  use  of  the  county  "  is  to  be  taken  as  a  limita- 
tion upon  the  power  of  the  county  to  take,  and  that  therefore, 
unless  it  plainly  appears  that  the  deed  is  taken  for  some  pur- 
pose or  .object  which  the  legislature  had  previously  pointed 
out  or  authorized  by  some  act,  the  grant  is  a  nullity,  and  con- 
fers no  title.  I  doubt  the  correctness  of  this  construction.  It 
is  harsh,  and  in  many  instances,  if  rigidly  applied,  might  tend 
to  defeat  the  very  object  of  the  legislature  in  the  creation  of 
such  corporations.  While  the  subject  is  not  entirely  free  from 
diflBculty,  and  it  is  conceded  there  is  a  conflict  of  authorities 
on  the  subject,  still  the  later  and  better  view  is,  that  both 
counties  and  cities  may  take  land  by  purchase,  gift,  or  devise, 
under  charters  and  statutes  of  the  same  legal  import  as  our 
own.  Chambers  v.  City  of  St.  Louis,  29  Mo.  543,  fully  sustains 
such  a  conveyance.  Under  the  statute  of  that  state,  all  cor- 
porations had  power  "  to  hold,  purchase,  and  convey  such  real 
estate  as  the  purposes  of  the  corporation  shall  require,  not  ex- 
ceeding the  amount  limited  in  its  charter."  It  was  further 
provided  in  said  act  that  "  no  corporation  shall  possess  or  ex- 
ercise any  corporate  powers,  except  such  as  shall  be  neces- 
sary to  the  exercise  of  the  powers  so  enumerated  and  given." 
By  the  charter  of  the  city  of  St.  Louis,  the  city  was  authorized 
to  "purchase,  receive,  and  hold  property,  real  and  personal, 
within  said  city,  and  may  sell,  lease,  or  dispose  of  the  same 
for  the  benefit  of  the  city;  and  may  purchase,  receive,  and 
hold  property,  real  and  personal,  beyond  the  limits  of  the  city, 
to  be  used  for  the  burial  of  the  dead  of  the  city ;  also  for  the 
erection  of  water-works  to  supply  the  city  with  water,  and  also 
for  the  establishment  of  a  hospital  for  the  reception  of  persons 
infected  with  contagious  and  other  diseases;  also  for  poor- 
house,  work-house,  or  house  of  correction,  and  may  sell,  lease, 
or  dispose  of  such  property  for  the  benefit  of  the  city."  The 
statute  was  silent  on  the  subject  of  devises.  Under  these 
provisions  of  the  charter,  Bryan  Mullanphy  made  his  will, 
whereby  he  bequeathed  "  one  equal  undivided  one  third  of  all 
my  property,  real,  personal,  and  mixed,  I  leave  to  the  city  of 
St.  Louis,  in  the  state  of  Missouri,  in  trust,  to  be  and  consti- 
tute a  fund  to  furnish  relief  to  all  poor  emigrants  and  travel- 
ers coming  to  St.  Louis  on  their  way  bona  fide  to  settle  in  the 
West."  Much  of  the  real  property  bequeathed  was  beyond  the 
limits  of  the  city,  and  it  was  not  claimed  that  it  was  intended 
or  could  be  used  for  any  of  the  purposes  contemplated  by  the 
charter;  but  the  title  of  the  city  under  the  will  was  sustained. 

Am.  St.  Ebp.,  Vol.  IIL  — lO 
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The  court  said:  "There  being  a  right  in  the  city  to  purchase, 
if  there  is  a  capacity  in  the  vendor  to  convey,  so  soon  as  the 
■conveyance  is  made  there  is  a  complete  sale;  and  if  the  cor- 
poration, in  purchasing,  violates  or  abuses  the  power  to  do  so, 
tliat  is  no  concern  of  the  vendor  or  his  heirs.  It  is  a  matter 
between  the  state  and  the  city.  The  law  is  only  directory  in 
relation  to  a  corporation  taking  lands.  It  imposes  no  penalty, 
nor  does  it  in  terms  avoid  the  conveyance.  Nowhere  is  a  cor- 
poration in  express  terms  prohibited  from  taking  and  holding 
lands.  The  city  is  duly  incorporated,  with  authority  to  hold, 
purchase,  and  convey  such  real  and  personal  estate  as  the 
purposes  of  the  corporation  shall  require;  and  if,  in  holding 
•and  purchasing  real  estate,  she  passes  the  exact  line  of  her 
^ower,  it  belongs  to  the  government  of  the  state  to  exact  a 
forfeiture  of  her  charter;  and  it  is  not  for  the  courts,  in  a  col- 
lateral way,  to  determine  the  question  of  misuser  by  declaring 
void  conveyances  made  in  good  faith.  In  this  view  of  the 
subject  we  are  fully  sustained  by  the  authorities":  Bairdv. 
Bank  of  Washington,  11  Serg.  &  R.  418;  Banks  v.  Poiteaux,  3 
Rand.  136;  15  Am.  Dec.  706;  Leazure  v.  Hillegas,  7  Serg,  & 
R.  319;  Angell  on  Corporations,  sec.  152;  Silver  Lake  Bank  v. 
Iforth,  4  Johns.  Ch.  370. 

And  the  same  case  fully  sustains  the  power  of  the  city  to 
■execute  the  trust  created  by  the  will.  So  in  Craig  v.  Secrist, 
64  Ind.  419,  it  was  held  that  a  county  had  the  legal  capacity 
to  take  a  devise  of  the  property  of  a  testator  as  a  permanent 
fund,  the  income  of  which  was  to  be  used  in  educating  a  speci- 
jBed  class  of  the  children  of  such  county. 

In  disposing  of  this  branch  of  the  case,  the  court  said:  "  It 

.is  further  insisted  by  appellants'  counsel  that  the  will  in  this 

•case  is  void,  for  the  reason  that  the  trustee  named  therein  is 

fincapable  in  law  to  accept  the  trust  created  in  and  by  said 

will.     It  is  provided  by  the  fifth  section  of  the  act  under  which 

the  devisee  in  this  will  may  be  said  to  be  incorporated,  that 

•Buch  corporations  'may  prosecute  and  defend  suits,  and  have 

all  the  duties,  rights,  and  powers  incident  to  corporations,  not 

I  inconsistent  with  the  provisions  of  this  act ':  1  R.  S.  1876,  p. 

356.     In   1   Perry  on  Trusts,  page  30,  section  42,  it  is  said 

'that  at  the  present  day,  corporations  of  every  description  may 

take  and  hold  estates  as  trustees  for  purposes  not  foreign  to 

vtheir  own  existence.'     And  in  section  43  the  same  writer  says: 

*But  if  the  trusts  are  within  the  general  scope  of  the  purposes 

vof  the  institution  or  the  corporation,  or  if  they  are  collateral 
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to  its  general  purposes,  but  germane  to  them,  as  if  the  trust 
relates  to  matters  which  will  promote  and  aid  the  general  pur- 
poses of  the  corporation,  it  may  take  and  hold  and  be  com- 
pelled to  execute  them  if  it  accepts  them.  Thus  towns,  cities, 
and  parishes  may  take  and  hold  property  in  trust  for  the 
establishment  of  colleges,  for  the  purpose  of  educating  the 
poor,  ....  and  for  the  support  of  schools.'  The  text  of  this 
writer  is  abundantly  supported  by  the  authorities  he  cites. 
Certainly,  the  purposes  of  the  trust  created  by  the  will  now 
being  considered  are  not  foreign  to  nor  inconsistent  with  the 
general  purposes  for  which  the  devisee  named  in  said  will  was 
created  a  corporation.  Rather,  it  seems  to  us,  will  the  trust 
in  said  will,  considered  in  its  relation  to  the  objects  of  said 
trust,  promote  and  aid  the  general  purposes  of  said  corpora- 
tion. In  our  opinion,  therefore,  the  devisee  named  in  said 
will,  the  county  of  Owen,  in  its  corporate  capacity,  is  capable 
of  holding  as  trustee  the  estate  devised  to  it  in  and  by  said 
will."  In  addition  to  the  authorities  already  noticed,  the  fol- 
lowing cases  also  sustain  the  authority  of  a  public  corporation 
to  take  and  hold  the  title  to  real  property,  especially  where  it 
is  in  furtherance  of  some  public  trust  or  duty:  Executors  oj 
McDonogh  v.  Murdoch,  15  How.  367;  Vidal  v.  Gerard's  ExWs, 
2  Id.  127;  Bell  County  v.  Alexander,  22  Tex.  350;  73  Am.  Dec. 
268;  Coggeshall  v.  Pelton,  7  Johns.  Ch.  292;  11  Am.  Dec.  471. 
But  aside  from  these  authorities,  the  case  of  Brown  v.  Brown, 
7  Or.  285,  it  seems  to  me,  fully  sustains  the  power  of  a  public 
corporation  in  this  state  to  take  and  hold  property  in  trust  for 
a  charitable  or  public  purpose.  By  his  last  will,  Cyrus  Olney 
disposed  of  his  property  as  follows:  — 

"1.  I  bequeath  and  devise  all  my  personal  property  and 
real  estate  that  is  capable  of  being  disposed  of  by  will  to  Jack- 
son G.  Hastier  and  Henry  S.  Aiker.,  in  trust,  first,  to  pay  all 
my  debts;  and  second,  to  hold  the  rest  due  in  perpetuity  for 
the  benefit  of  the  town  of  Astoria,  in  the  county  of  Clatsop, 
and  state  of  Oregon." 

In  sustaining  this  bequest,  the  court  said:  "At  the  time  the 
will  was  made,  the  charter  of  the  town  of  Astoria  gave  it  au- 
thority to  'purchase,  hold,  and  receive  property,  real  and  per- 
sonal, within  said  town  for  public  buildings,  school  purposes, 
and  town  improvements.'  Also,  to  purchase,  receive,  and  hold 
property  within  and  beyond  the  limits  of  the  town,  to  be  used 
for  burial  purposes,  and  for  the  reception  of  persons  afiected 
with  contagious  diseases,  and  for  work-houses  and  houses  of 
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correction,  and  for  the  construction  of  water-works  to  supply 
the  town  with  fresh  water;  and  to  lease,  sell,  and  dispose  of 

the  same  for  the  benefit  of  the  town If  the  devise  had 

been  made  directly  to  the  town  of  Astoria,  we  think  it  would 
have  been  valid  in  law.  It  was  equally  so  when  devised  to 
Hastier  and  Aiken,  in  trust,  for  the  benefit  of  the  town."  And 
Judge  Dillon  gives  the  sanction  of  his  name  to  this  view  of  the 
subject.  He  says,  2  Dillon  on  Municipal  Corporations,  section 
566:  "Thus  a  conveyance  of  land  to  a  town  or  other' public 
corporation  for  benevolent  or  public  purposes,  as  for  a  site  for 
a  school-house,  city  or  town  house,  and  the  like,  is  based  upon 
a  sufficient  consideration,  and  such  conveyances  are  liberally 
construed  in  support  of  the  object  named."  But  if  the  pre- 
mise contended  for  by  the  appellants  were  conceded,  the  con- 
clusion which  they  seek  to  draw  from  it  would  not  follow. 
The  statute  plainly  confers  upon  counties  the  power  to  acquire 
and  hold  real  property  for  certain  purposes,  and  the  appel- 
lants' contention  is,  that  tbis  deed  conveys  property  to  the 
county  outside  of  and  for  other  and  diflferent  purposes  than 
those  specified  in  the  statute.  This  is  a  question  which  these 
plaintifiB  cannot  be  permitted  to  raise,  and  in  which  they 
have  no  interest.  That  could  only  be  done  at  the  instance  of 
the  state:  2  Dillon  on  Municipal  Corporation,  sec.  574;  TruS' 
tees  of  Davidson  College  v.  ExWs  of  Maxwell  Chambers,  3  Jones 
Eq.  253;  Goundie  v.  N.  W.  Co.,  7  Pa.  St.  233;  Land  v.  Coff- 
man,  50  Mo.  243. 

2.  Condition  in  a  Grant. — But  conceding  that  the  deed  in 
question  passed  title  to  the  land  in  controversy  to  defendant, 
appellants'  counsel  insist  that  it  was  an  estate  upon  a  condition 
subsequent,  and  that  the  condition  not  having  been  performed, 
the  estate  terminated  upon  re-entry.  The  determination  of 
this  question,  therefore,  becomes  necessary.  The  defendant 
may  have  acquired  title  by  the  deed,  or  the  appellants  may  be 
precluded  from  claiming  that  defendant  had  not  legal  capacity 
to  take  the  land  for  the  particular  purposes  specified  in  the 
deed;  still,  if  the  estate  was  upon  a  condition  subsequent,  and 
that  condition  has  not  been  performed,  the  plaintifiB  might 
lawfully  re-enter  and  repossess  themselves  of  the  estate  granted, 
and  thus  terminate  the  estate  of  the  grantee. 

An  estate  upon  condition  is  "  one  which  is  made  to  vest,  to 
be  enlarged  or  defeated  upon  the  happening  or  not  happening 
of  some  event":  Tiedeman  on  Real  Property,  sees.  271,  272; 
Washburn  on  Real  Property,  p.  2.     "  The  condition  which  is 
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to  affect  the  estate  may  be  express  or  implied,  and  it  may  be 
precedent  or  subsequent.  An  express  condition,  otherwise 
called  a  condition  in  deed,  is  one  declared  in  terms  in  the  deed 
or  instrument  by  which  the  estate  is  created.  An  implied,  or 
a  condition  in  law,  is  one  which  the  law  implies  either  from  its 
being  always  understood  to  be  annexed  to  certain  estates,  or  as 
annexed  to  estates  held  under  certain  circumstances.  Con- 
ditions precedent  are,  as  the  term  implies,  such  as  must  hap- 
pen before  the  estate  dependent  upon  them  can  arise  or  bo 
enlarged,  while  conditions  subsequent  are  such  as,  when  they 
do  happen,  defeat  the  estate":  2  Washburn  on  Real  Property, 
p.  3,  sec.  2. 

To  create  a  condition  in  a  grant,  apt  and  appropriate  words 
ought  to  be  used,  such  as  "  on  condition,"  "  provided  always," 
"if  it  shall  so  happen,"  or  "so  that  the  grantee  pay,  etc., 
within  a  specified  time,"  and  the  like.  Therefore  "  the  grant 
of  a  lot  of  land  to  set  a  meeting-house  thereon  does  not  imply 
a  condition.  And  an  estate  upon  condition  cannot  be  created 
by  deed,  except  where  the  terms  of  the  grant  will  admit  of  no 
other  reasonable  interpretation.  Therefore,  reciting  in  a  deed 
that  it  is  in  consideration  of  a  certain  sum,  and  that  the  gran- 
tee is  to  do  certain  things,  is  not  an  estate  upon  condition,  not 
being  in  terms  upon  condition,  nor  containing  a  clause  of  re- 
entry or  forfeiture.  And  yet  these  words  may  create  a  condition 
if  a  right  of  re-entry  is  reserved  in  favor  of  the  grantor  in  case 
of  failure  to  carry  out  the  intention  thus  expressed":  2  Wash- 
burn on  Real  Property,  4,  5. 

In  Taylor  v.  Binford,  37  Ohio  St.  262,  a  conveyance  for  the 
use  of  school  purposes  only  was  held  not  to  create  a  condition. 
So  in  Carter  v.  Branson,  79  Ind.  14,  the  words  in  the  habendum 
clause  of  the  deed,  "to  have  and  hold  for  the  use  of  said 
religious  Society  of  Friends  so  long  as  it  may  be  needed  for 
meeting  purposes,  then  said  premises  to  fall  back  to  the  origi- 
nal tract,"  did  not  create  a  condition  subsequent.  And  the 
like  doctrine  i  j  very  clearly  announced  in  First  Methodist  Epis- 
copal Church  of  Columbia  v.  Old  Columbia  Public  Ground  Co., 
103  Pa.  St.  608.  So,  also,  in  Packard  v.  Ames,  16  Gray,  327. 
"A  deed  of  land  to  a  number  of  persons  incorporated  as  a 
religious  society,  habendum  to  them  and  their  heirs  and  assigns, 
and  to  each  and  every  person  who  may  hereafter  become  law- 
ful owners  and  proprietors  of  a  pew  in  a  meeting-house  to  be 
built  and  erected  thereon,  and  which  may  and  shall  afterwards 
be  rebuilt  thereon  by  the  said  proprietors  and  their  successors, 
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to  the  use  and  behoof  of  the  said  proprietors  for  the  said  pur- 
pose, and  of  each  and  every  lawful  owner  and  proprietor  of  a 
pew  or  pews  in  the  meeting-house,  to  be  built  and  rebuilt  on 
the  said  lot  of  land  forever,  without  any  clause  providing  for 
forfeiture  or  re-entry,  is  not  a  grant  upon  condition  that  a 
meeting-house  shall  be  erected  and  maintained  on  the  land 
conveyed."  So  a  grant  of  land  upon  a  valuable  consideration, 
upon  trust  that  the  trustee  "  shall  at  all  times  permit  all  white 
religious  societies  of  Christians,  and  the  members  of  such  soci- 
eties, to  use  the  land  as  a  common  burying-ground,  and  for  no 
other  purpose,  was  not  upon  condition  subsequent":  Brown  v. 
Caldwell,  23  W.  Va.  187;  48  Am.  Rep.  876.  Neither  is  a  grant 
of  land  which  has  been  used  as  a  burying-place  to  a  town 
"for  a  burying-place  forever,"  in  consideration  of  love  and 
affection,  "  and  divers  other  valuable  considerations,"  a  grant 
upon  condition  subsequent.  And  the  like  doctrine  is  an- 
nounced in  Thornton  v.  Trammell,  39  Ga.  202;  Risley  v. 
McNiece,  71  Ind.  434;  Ayer  v.  Emery,  14  Allen,  67.  Our  con- 
clusions on  this  point  are  strengthened  by  the  fact  that  the 
appellants  are  invoking  a  technical  rule  of  the  common  law, 
which  rule  has  never  been  favored  by  the  courts,  but  is  always 
construed  strictly:  Emerson  v.  Simpson,  4B  N.  H.  475;  80  Am. 
Dec.  184;  Woodworth  v.  Payne,  74  N.  Y.  196;  30  Am.  Rep.  398; 
Page  v.  Palmer,  48  N.  H.  385;  Gadberry  v.  Sheppard,  27  Miss. 
203. 

3.  Remedy  for  Breach  of  Condition.  — The  counsel  for  appel- 
lants upon  the  argument  claimed  that  the  defendant  was 
bound  by  the  terms  of  the  deed,  in  order  to  save  the  land 
conveyed  from  forfeiture,  to  erect  thereon  "a  college  or  in- 
stitution of  learning  free  from  all  sectional  or  political  in- 
fluence"; and  that,  inasmuch  as  there  is  no  law  authorizing 
said  county  to  apply  any  of  the  funds  under  its  control  to  such 
a  purpose,  the  grant  was  necessarily  defeated.  Conceding  now 
that  the  words  in  the  habendum  clause  of  the  deed  created  a 
condition  subsequent,  the  conclusion  which  counsel  drew  from 
the  fact,  it  seems  to  me,  does  not  follow.  In  such  case  numer- 
ous authorities  hold  that  if  the  condition  is  impossible  to  be 
performed,  or  illegal,  it  is  void,  and  the  grantee  would  take 
the  estate  freed  from  the  condition:  Taylor  v.  Sutton,  15  Ga. 
103;  60  Am.  Dec.  682;  2  Washburn  on  Real  Property,  p.  8, 
sec.  6.  But  it  is  not  now  necessary  to  decide  that  question. 
It  has  thus  far  been  assumed  that  equity  had  jurisdiction  in 
this  case.     This  assumption  has  been  allowed  only  at  the  re- 
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quest  of  counsel,  mutually  made  upon  the  argument;  but  the- 
remedy  of  the  plaintiffs  was  at  law  upon  their  theory  of  tho 
case.  If  condition  subsequent  be  broken,  the  party  entitledi 
may  re-enter,  and  if  necessary,  have  an  action  to  regain  his-- 
estate,  but  equity  would  not  entertain  jurisdiction  for  such 
purposes.  The  other  matters  pleaded  in  the  complaint, 
whereby  it  is  sought  to  present  a  case  of  equitable  cognizance,, 
are  wholly  insufficient  for  that  purpose,  and  do  not  require 
special  notice. 

Let  the  decree  appealed  from  be  affirmed. 

On  petition  for  rehearing:  — 

By  Court,  Steahan,  J.  Appellants'  counsel  have  filed  a 
petition  for  a  rehearing,  in  which  it  is  insisted  that  the  land  in 
controversy  was  granted  for  educational  purposes,  and  for  none 
other.  This  is  conceded;  the  deed  expresses  that  upon  its 
face;  but  it  is  nowhere  alleged  that  it  is  being  usevl  for  any 
other  purpose,  and  if  it  were  being  so  used,  it  is  probable  that 
the  heirs  of  the  grantor  have  such  an  interest  that  they  might 
restrain  such  unauthorized  use  of  the  thing  granted.  But  of 
this  they  do  not  complain.  It  is  the  non-user  for  which  they 
demand  a  forfeiture.  The  deed  does  not  fix  any  time  whea 
the  land  granted  must  be  so  used,  nor  is  the  estate  limited  as 
to  the  time  when  its  use  shall  begin.  The  grantors,  when 
they  made  the  deed,  were  chargeable  with  full  notice  of  all 
the  powers  and  authority  of  Umatilla  County  under  the  stat- 
ute. Not  having  annexed  any. conditions  to  the  grant  at  the 
time  it  was  made,  the  court  ought  not  to  undertake  to  supply 
them  by  implication.  It  is  also  urged  by  counsel  for  appel- 
lants, with  much  apparent  confidence,  that  this  trust  is  void 
because  those  who  may  be  its  beneficiaries  are  uncertain  or 
unknown.  But  this  does  not  belong  to  that  class  of  trusta 
where  it  is  necessary  they  should  be  known.  It  is  the  use  to 
which  the  property  is  to  be  applied,  and  not  the  persons  bene- 
fited, which  the  law  regards  in  such  case.  In  other  words,  it 
is  a  trust  for  charitable  use:  2  Perry  on  Trusts,  sec.  700. 
"  If  in  a  gift  for  private  benefit,  the  cestuis  que  trust  are  so 
uncertain  that  they  cannot  be  identified,  or  cannot  come  into 
court  and  claim  the  benefit  conferred  upon  them,  the  gift  will 
fail  and  revert  to  the  donor,  his  heirs  or  legal  representatives. 
But  if  a  gift  is  made  for  a  public  charitable  purpose,  it  is  im- 
material that  the  trustee  is  uncertain  or  incapable  of  taking, 
or  that  the  objects  of  the  charity  are  uncertain  or  indefinite^ 
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Indeed,  it  is  said  that  vagueness  is  in  some  respects  essential 
to  a  good  gift  for  a  public  charity,  and  that  a  public  charity 
begins  where  uncertainty  in  the  recipient  begins:  2  Perry  on 
Trusts,  sec.  687.  Trusts  of  this  character  have  been  generally 
favored  and  liberally  .construed  by  the  courts.  Such  bene- 
factors will  not  be  defeated  or  overthrown  on  slight  or  trivial 
grounds. 

The  petition  for  a  rehearing  will  be  overruled. 

Counties  have  Capactty  to  Take  and  Hold  Lands  for  Edtjcationai. 
PuKPOSES:  Bell  County  v.  Alexander,  73  Am.  Dec.  268,  note  276,  277. 

Deed  does  not  Contain  Condition  Subsequent  when:  Rawaon  ▼. 
School  District  2io.  6,  83  Am.  Dec.  670,  similar  to  the  principal  case,  and  see 
note  676;  Famham  v.  Thompson,  67  Am.  Rep.  59,  and  note  63-68. 

Estate  upon  Condition,  Words  Necessary  to  Create:  Oibert  v. 
Peteler,  97  Am.  Dec.  785,  and  note. 

Conditions  Subsequent  in  Deeds,  and  right  of  entry  for  breach  thereof, 
discussed:  Notes  to  Cross  v.  Carson,  44  Am.  Dec.  743-759.  See  also  TJumtp' 
son  V.  Thompson,  68  Id.  638,  note  649. 

Charitable  Uses  —  Whether  Trustee  must  be  Designated:  Bridges 
V.  Pleasants,  44  Am.  Dec.  94,  extended  note  98-101;  Owens  v.  Missionary 
Society,  67  Id.  160,  note  184,  185.  As  to  whether  the  beneficiary  must  be 
known,  see  cases  cited  supra,  and  Beekman  v.  Bonsor,  80  Id.  269,  note 
285,  286. 
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[15  Obboon,  208.J 

Grant  in  Prjssenti  ov  Sole  and  Exclusive  Right  and  PRrviLEOK  to 
Shoot,  take,  and  kill  any  and  all  wild  fowl  upon  and  in  any  lakes, 
sloughs,  or  waters  situate  upon  the  lands  of  the  grantor,  and  of  the  right 
of  ingress  and  egress  to  and  from  said  lakes,  sloughs,  and  waters  for  such 
purpose,  is  a  grant  of  a  profit  a  prendre,  and  not  a  mere  revocable 
license;  and  while  the  privilege  granted  is  sole  and  exclusive,  its  use  is 
limited  to  the  places  designated,  that  is,  the  water  lying  upon  the  lands 
of  the  grantor,  and  must  be  so  exercised  as  not  to  injure  his  crops  or 
stock;  nor  does  the  grant  authorize  the  indiscriminate  giving  of  permits 
to  numerous  persons  to  exercise  the  privilege,  though  the  grantee  may 
sell  or  assign  it. 

Rights  Exercised  by  One  in  Soil  of  Another,  accompanied  with  par- 
ticipation in  the  profits  of  the  soil,  are  termed  profits  a  prendre.  They 
differ  from  casements  in  that  the  former  are  rights  of  profits,  and  the 
latter  are  mere  rights  of  convenience  without  profit. 

Grantors  cannot  Avoid  Grant  on  the  ground  of  their  illiteracy  and  want 
of  understanding  of  its  terms,  when,  though  they  cannot  read  and  write, 
they  speak  the  English  language  reasonably  well,  are  persons  of  ordinary  ' 
understanding,  and  not  negligent  of  their  interests,  and  when  the  grant 
was  executed  it  was  read  and  explained  to  them,  and  they  fully  under- 
stood its  contents  and  terms. 
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ArFTOMATiVE  DcTY  13  Alwats  ON  Attorxet  to  show  that  transactions 
between  himself  and  client  are  fair  and  honest  and  above  suspicion. 

tNJUNonoN.  — Where  Geantoh  has  Given  Grantee  the  sole  and  exclusiva 
privilege  to  hunt  and  take  wild  fowl  upon  the  waters  on  grantor's  lands, 
but  the  grantee  has  transcended  his  rights  by  issuing  permits  for  such 
privilege  to  numerous  persons  who  have  acted  in  an  insolent  and  impu- 
dent manner  toward  the  grantor,  roamed  over  his  land  at  will  to  the 
injury  of  his  crops,  left  gates  open,  and  shot  and  wounded  his  domestic 
animals,  he  will  not  be  enjoined  from  resisting  auch  unwarranted  abuse 
of  the  privilege  granted. 

A.  R.  Coleman,  for  the  appellants. 

Whalley,  Bronough,  and  Northup,  for  the  respondents. 

By  Court,  Lord,  C.  J.  This  is  a  suit  in  equity  to  enjoin  the 
defendants  from  interfering  in  any  manner  with  the  alleged 
exclusive  right  and  privileges  of  the  plaintiffs  to  go  upon  and 
over  certain  lands  of  the  defendants,  described  herein,  for  the 
purpose  of  shooting,  killing,  or  taking  wild  fowl  in  the  lakes, 
filoughs,  and  waters  therein  and  thereon,  and  to  restrain  the  de- 
fendants from  inviting  or  allowing  any  other  person  or  persons 
80  to  do.  Briefly,  the  grievances  complained  of  are  that  the 
plaintiffs,  by  virtue  of  a  deed  executed  to  them,  whereby  the 
the  defendants  conveyed  to  them,  "  their  heirs  and  assigns 
forever,  the  sole  and  exclusive  right,  privilege,  and  easement 
to  shoot,  take,  and  kill  any  and  all  wild  ducks  and  other  wild 
fowl  upon  and  in  any  and  all  lakes  and  sloughs  and  waters  situ- 
ate, lying,  or  upon  our  lands,  lying  in  Columbia  County,  state 
of  Oregon,  the  said  lands  being  more  particularly  described  as 
follows:  ....  and  also,  for  the  consideration  above  men- 
tioned, the  right  of  ingress  and  egress  to  and  from  said  lakes, 
waters,  and  sloughs  for  the  purpose  of  shooting  and  taking 
wild  fowl  as  aforesaid,  to  have  and  to  hold  the  said  easement 
and  privilege,  to  them,  the  said  H.  T.  Bingham  and  E.  W. 
Bingham,  their  heirs  and  assigns  forever,"  which  said  right 
and  privilege  depended  for  its  value  on  its  exclusivenessj  and 
that,  in  order  to  protect  the  same,  the  plaintiffs  posted  notices 
upon  the  lands  of  the  defendants  forbidding  all  persons  from 
going  upon  the  lands  of  the  defendants  for  the  purpose  of 
shooting  wild  fowl  upon  the  lakes  and  waters  thereon,  and 
that  the  defendants,  knowing  the  plaintiffs'  rights  in  tlie 
premises,  tore  down  and  destroyed  said  notices,  and  made 
threats  of  assault  and  personal  injury  to  plaintiffs  should  they 
go  upon  said  land  to  exercise  their  right  and  privilege,  etc. 
And  further,  that  the  defendants  have  invited  and  permitted 
professional  hunters  to  take  and  kill  wild  fowl  upon  said  lakes 
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and  waters,  to  the  injury  of  the  plaintiffs,  and  threaten  and 
will  continue  to  so  do,  unless  restrained.  After  denying  the 
matters  alleged,  the  defendants  affirmatively  set  up  that  the 
English  language  is  not  their  native  tongue;  that  they  cannot 
read  or  write  it,  and  understand  it  but  indifferently;  that  they 
are  ignorant  of  all  forms  of  law;  and  that  plaintiffs  are  prac- 
ticing attornej's,  and  were,  at  the  time  of  making  the  deed 
aforesaid,  employed  by  the  defendants  as  their  attorneys  in 
certain  matters  of  business,  and  that  plaintiffs  asked  them  for 
the  privilege  of  going  upon  the  lands  to  hunt  wild  fowl,  and 
that  the  defendants  expressed  themselves  as  willing  to  give 
them,  and  no  one  else  but  them,  the  privilege  to  hunt  upon 
said  lands,  and  that  thereupon  the  plaintiffs  prepared  the 
above  grant,  but  at  the  time  of  signing  the  same  the  defend- 
ants declared  that  they  did  not  understand  its  import,  and 
particularly  the  defendant  Christiana,  to  whom  then  and  now 
belong  said  lands,  and  that  the  plaintiffs  informed  her  that  it 
was  nothing  but  the  privilege  to  go  down  upon  said  lands  and 
hunt,  etc.,  and  that  the  defendants  understood  that  the  con- 
veyance, by  its  terms,  granted  no  more  than  a  permission  to 
hunt  upon  said  premises;  that  plaintiffs  have  given  others 
permission  to  hunt  upon  the  premises;  and  that,  during  the 
hunting  season,  they  have  come  upon  the  lands,  trampled  and 
injured  the  grass  and  crops,  and  by  shooting  in  the  vicinity 
have  frightened  the  stock  of  defendants,  etc.,  and  ask  that 
the  deed  be  declared  null  and  void.  The  reply  put  in  issue 
all  the  affirmative  matter  alleged.  The  suit  was  referred  and 
reported  by  the  master,  which  report  was  set  aside,  and  new 
findings  made  by  the  court,  on  which  a  decree  was  entered, 
and  from  which  both  parties  appeal. 

By  their  brief  and  at  the  argument,  the  first  inquiry  of  the 
counsel  was  directed  to  the  nature  and  import  of  the  exclusive 
privilege  granted  by  the  deed;  the  counsel  for  the  defendants 
claiming  that  nothing  but  a  license  was  created  by  it,  while 
the  counsel  for  the  plaintiffs  insisted  that  it  was  a  grant  of  a 
profit  a  prendre.  The  distinction  between  a  grant  and  a  license 
is  to  be  taken  as  understood,  as  the  contention  here  is  that  the 
right  and  privilege  granted  by  the  terms  of  the  deed  do  not 
constitute  a  grant  of  a  license  of  a  profit  a  prendre.  Rights 
exercised  by  one  man  in  the  soil  of  another,  accompanied  with 
participation  in  the  profits  of  the  soil  thereof, — as  rights  o'f 
pasture  or  digging  of  sand, — are  termed  profits  a  prendre. 
They  are  said  to  differ  from  easements,  in  that  the  former  are 
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rights  of  profits,  and  the  latter  are  mere  rights  of  convenience 
without  profit.  "A  right  to  take  something  out  of  the  soil  of 
another  is  a  profit  a  prendre, — as  the  right  of  common,  and 
also  some  minor  rights, — as  a  right  to  take  drifted  sand,  or  a 
liberty  to  fish,  fowl,  hunt,  and  hawk  ":  1  Crabb  on  Real  Prop- 
erty, 125;  Phear  on  Water,  57.  In  Ewart  v.  Graham,  7  H. 
L.  Cas.  234,  Lord  Chancellor  Campbell  said:  "The  property 
in  animals  ferx  naturae,  while  they  are  on  the  soil,  belong  to 
the  owner  of  the  soil,  and  he  may  grant  a  right  to  others  to 
come  and  take  them,  by  a  grant  of  hunting,  shooting,  fowling, 
and  so  forth."  That  right  may  be  granted  be  the  owner  of  the 
fee-simple,  and  such  a  grant  is  a  license  of  a  profit  a  'prendre." 
It  is  seen,  then,  that  rights  which  are  said  to  be  in  prendre  are 
distinguished  again  into  rights  coupled  with  profits,  which  are 
called  profits  a  prendre,  or  rights  without  any  profits,  which  are 
called  casements.  But  "  the  distinction  between  an  interest 
in  the  soil,  or  a  right  to  profit  in  it,  and  an  casement,  is  not 
always  palpable.  The  line  of  separation  is  sometimes  obscure, 
in  some  points  unsettled,  with  no  established  principles  to 
determine  it":  Davis,  J.,  in  Hill  v.  Lord,  42  Me.  99.  "For  a 
profit  a  prendre  in  the  land  of  another,  when  not  granted  in 
favor  of  some  dominant  tenement,  cannot  be  said  to  be  an 
easement,  but  an  interest  or  estate  in  the  land  itself": 
Walworth,  C,  in  Post  v.  Pearsall,  22  Wend.  425.  And  Mr. 
Washburn  says:  "This  right  of  a  profit  a  prendre,  if  enjoyed 
by  reason  of  holding  a  certain  other  estate,  is  regarded  in  the 
light  of  an  easement  appurtenant  to  such  estate;  whereas,  if 
it  belongs  to  an  individual,  distinct  from  any  ownership  of 
other  lands,  it  takes  the  character  of  an  interest  or  estate  in 
the  land  itself  rather  than  that  of  a  proper  easement  in  or  out 
of  the  same":  Washburn  on  Easements,  7.  But  it  has  been 
expressly  held  that  the  right  to  enter  upon  the  lands  of  an- 
other to  cut  grass  for  pasturage,  for  the  purpose  of  hunting,  or 
for  fishing  in  an  unnavigable  stream,  is  an  interest  in  the  land, 
or  a  right  to  take  a  profit  in  the  soil:  Cro.  Eliz.  180,  363;  Pick- 
ering V.  Noyes,  4  Barn.  &  C.  639;  Wickham  v.  Hawker,  7  Mees. 
&  W.  63;  Waters  v.  Lilley,  4  Pick.  145;  16  Am.  Dec.  333. 
A  grant  of  a  right  to  kill  and  take  game  on  the  lands  of  the 
grantor  is  a  grant  of  an  interest  in  the  land  itself,  and  within 
the  statute  of  frauds:  Webber  v.  Lee,  L.  R.  9  Q.  B.  D.  315.  In 
Wickham  v.  Hawker,  supra,  it  was  held  that  a  grant  to  a  per- 
son, his  heirs  and  assigns,  of  "free  liberty,  with  servants  or 
otherwise,  to  come  in  and  upon  lands,  and  there  to  hawk,  hum, 
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fish,  and  fowl,"  is  a  grant  of  a  license  of  profit,  and  not  of  a 
mere  personal  license  of  pleasure,  and  therefore  it  authorized 
the  grantee,  his  heirs  and  assigns,  to  hunt,  fish,  and  fowl  by 
his  servants,  in  his  absence,  and  that  such  a  liberty  is  a  profit 
a  prendre.  See  also  Washburn  on  Easements,  8-11;  Wash- 
burn on  Real  Property,  313;  Gould  on  Waters,  sees.  24,  25, 
184,  185. 

Now,  let  us  turn  to  the  deed,  and  determine  what  the  parties 
intended,  and  what  interest  passed.  By  it  the  defendants,  for 
a  consideration  expressed,  granted  in  words  de  prsesenti,  to  the 
plaintiff's,  their  heirs  and  assigns  forever,  the  sole  and  exclu- 
fiive  right  and  privilege  to  shoot,  take,  and  kill  any  and  all 
wild  fowl  upon  and  in  any  lakes,  sloughs,  or  waters  situate 
upon  their  lands,  and  the  right  of  ingress  and  egress  to  and 
from  said  lakes,  sloughs,  and  waters  for  such  purpose.  As 
the  owners  of  the  lands  which  included  such  lakes,  sloughs, 
and  waters  thereon,  the  property  of  animals  /eras  naturx, 
while  on  the  lands  or  such  waters,  belonged  to  the  defendants. 
By  virtue  of  such  ownership,  the  defendants  had  the  exclusive 
right  to  shoot,  take,  and  kill  such  wild  fowl  upon  the  lakes  or 
other  waters  upon  their  lands,  and  they  had  the  right  to  grant 
to  the  plaintifis  the  sole  and  exclusive  right  to  take  and  kill 
such  wild  fowl  at  the  places  designated  in  their  deed.  But 
the  sole  and  exclusive  right  granted  to  the  plaintiffs  to  take 
and  kill  any  and  all  wild  fowl  on  such  lakes,  sloughs,  and 
waters  is  inconsistent  with  the  right  of  any  other  persons  to 
take  or  kill  them,  or  to  use  and  exercise  such  privilege  at  such 
places.  It  is  a  right  exclusive  of  all  others  at  such  particular 
or  specified  places:  Holford  v.  Bailey,  66  Eng.  Com.  L.  425- 
447;  55  Id.  1000-1007.  If  this  the  plaintiffs  granted,  — this 
sole  and  exclusive  privilege  to  take  and  kill  such  game  at 
euch  places  on  their  land, — it  divested  them  of  all  right  and 
authority  to  permit  or  grant  other  persons  to  take  and  kill 
euch  wild  fowl  upon  any  lake,  slough,  or  waters  lying  upon 
their  lands.  Here  there  is  a  grant  of  a  sole  and  exclusive 
right  and  privilege  to  the  plaintiffs,  their  heirs  and  assigns 
forever,  to  shoot,  take,  and  kill  such  game  on  the  lakes  and 
waters  upon  the  lands  of  the  grantors,  and  which  right,  in 
Webber  v.  Lee,  supra,  was  held  to  be  a  grant  of  an  interest  in 
land,  and  within  the  statute  of  frauds.  This  right,  then,  to 
take  something  out  of  the  soil,  or  from  the  land  of  another, 
which  includes  shooting,  hunting,  and  fishing,  is  a  profit  a 
prendre;  and  Mr.  Washburn  says,  "  is  so  far  of  the  character 
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of  an  estate  or  interest  in  the  land  itself,  that,  if  granted  to 
one  in  gross,  it  is  treated  as  an  estate,  and  may  therefore  be 
for  life  or  for  inheritance":  Washburn  on  Easements,  9.  It 
is  manifest,  therefore,  that  the  contention  that  the  deed  only 
created  a  license,  revocable  at  the  pleasure  of  the  defendants^ 
cannot  be  sustained. 

We  do,  however,  concur  in  the  construction  of  the  deed  in- 
sisted upon  by  counsel  for  the  defendants,  that  the  use  and 
enjoyment  of  the  privilege  is  limited  and  confined  strictly  to 
the  places  designated.  There  is  no  authority  or  privilege 
granted  to  shoot,  take,  and  kill  wild  duck  or  other  wild  fowl 
on  the  lands  of  the  defendants.  It  is  confined  to  the  waters 
lying  upon  the  lands  of  the  defendants.  The  deed  is  specific 
upon  this  point.  The  right  and  privilege  to  be  exercised, 
used,  and  enjoyed  is,  "upon  and  in  any  and  all  lakes, 
sloughs,  and  waters  situate,  lying,  or  upon  our  lands,"  etc. 
The  plaintiffs  have  the  right  to  shoot,  take,  and  kill  any  and 
all  wild  fowl  in  or  upon  the  lakes  and  waters  situate  and  lying 
upon  the  lands  of  the  defendants,  but  the  rights  and  privilege 
are  limited  and  confined  to  such  designated  places,  and  can- 
not be  exercised  elsewhere  by  force  of  the  grant. 

We  concur,  also,  in  the  construction  maintained  by  counsel 
for  the  defendants,  that  the  deed  does  not  authorize  the  indis- 
criminate giving  of  passes  or  permits  to  various  and  numerous 
persons,  to  use  and  enjoy  the  sole  and  exclusive  right  and 
privilege  granted  to  them,  their  heirs  and  assigns  forever. 
For  the  purpose  of  enjoying  the  privilege  granted,  the  plain 
tiffs  may  shoot  and  take  and  kill  the  wild  fowl  upon  the^ 
lakes  and  waters  on  the  lands  of  the  defendants,  or  they  may 
Bell  and  assign  their  right  and  privilege,  but  there  is  no  au- 
thority to  give  such  passes  or  permits,  by  whatever  name 
designated,  to  others.  In  Wickham  v.  Hawker,  supra,  Parke, 
B.,  said:  *'  But  this  is  a  grant  by  deed  to  persons,  *  their  heirs 
or  assigns.'  It  is  clearly  intended  that  not  merely  the  par- 
ticular individual  named,  but  any  one  to  whom  they  or  their 
heirs  choose  to  assign  it,  should  exercise  the  right,  which 
seems  to  us  to  show  that  it  is  an  interest  or  a  profit  a  prendre 
which  is  intended  to  be  granted."  And  it  may  be  said,  en 
passant,  that  much  of  the  trouble  which  has  caused  the  pres- 
ent suit,  as  indicated  by  the  evidence,  is  undoubtedly  due  to 
the  misconduct  and  abuse  of  the  privilege  by  persons  to  whom 
such  permits  were  given.  Some  of  these  persons  were  not  only 
insulting  to  the  defendants  at  places  upon  their  lands  whero^ 


158  Bingham  v.  Salene.  [Oregon, 

fluch  persons  bad  no  lawful  right  to  be  witbout  tbe  consent  of 
tbe  defendants,  but  they  asserted  defiantly  the  right  to  use, 
and  did  use,  the  privilege  for  purposes  and  in  a  manner  and 
at  places  unauthorized  by  the  terms  of  the  grant.  While  "the 
supposed  odiousness  of  this  right,"  as  Lord  Campbell  said, 
"cannot  influence  our  decision,"  the  fact,  at  least,  admonishes 
us  that  no  intendments  or  presumption  are  to  be  indulged  in 
in  the  construction  of  the  grant  not  warranted  by  the  plain 
import  of  its  terms  and  provisions.  A  grant  of  this  descrip- 
tion is  construed  strictly.  The  court  is  therefore  of  the  opin- 
ion that  such  permits  were  unauthorized,  and  not  within  the 
purview  of  the  privilege  granted. 

It  is  also  contended  by  counsel  for  the  defendants  that  tha 
right  of  ingress  and  egress  is  limited  to  the  lakes  and  waters. 
The  provision  on  this  subject  is:  "The  right  of  ingress  and 
egress  to  and  from  said  lakes,  waters,  and  sloughs,  for  the 
purpose  of  shooting  and  taking  wild  fowl,  as  aforesaid."  The 
evident  object  of  this  provision  was  to  give  the  plaintiffs 
ingress  and  egress  to  and  from  the  lakes  and  sloughs,  —  the 
places  where  the  privilege  of  killing  and  taking  of  wild  fowl  was 
to  be  exercised  and  used;  and  if  in  ingress  to  and  egress  from 
lake  to  slough  was  over  the  land,  the  right  to  pass  over  the 
land  for  that  purpose  was  granted.  Of  course,  this  right  can. 
and  must  be  used  and  enjoyed  without  detriment  or  injury  to 
the  crops  and  grass  and  stock  of  the  defendants. 

Thus  far  we  have  been  considering  solely  the  terms  of  the 
grant  as  indicated  upon  the  face  of  the  instrument.  Wo  come 
now  to  consider  the  defenses  of  the  defendants.  Substantially, 
they  are  divisible  into  two  parts;  and  briefly  are:  1.  That 
the  defendants,  being  unable  to  read  and  write,  signed  the 
deed,  relying  upon  the  representations  of  the  plaintiffs  that 
its  provisions  only  created  a  personal  license  to  come  down  to 
the  farm  of  the  defendants  to  shoot  and  hunt  wild  fowl;  and 
2.  That  at  the  time  the  deed  was  executed,  the  plaintiffs  were 
acting  as  the  attorneys  for  the  defendants,  and  availed  them- 
selves of  the  confidence  arising  from  that  relation  to  procure 
their  consent  to  grant  them  such  privilege  on  the  representa- 
tions stated.  It  is  sufficient  to  say,  without  going  much  into 
detail,  that  we  do  not  think  that  either  of  these  defenses  are 
sustained  by  the  evidence.  It  is  true  that  the  defendants 
cannot  read  or  write,  but  both  speak  the  English  language 
reasonably  well,  and  the  evidence  discloses  that  they  are  per- 
sons of  ordinary  understanding,  and  not  negligent  of  their 
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interests.  At  the  time  the  deed  was  executed,  the  defendants 
sought  the  law  office  of  the  plaintiffs  for  the  purpose  of  shift- 
ing the  title  from  the  defendant  husband  to  the  defendant 
wife,  to  avoid  a  liability  to  which  it  might  be  exposed  by  re- 
maining in  his  hands.  The  object  of  that  arrangement,  and 
the  effect  sought  by  the  transfer,  they  evidently  understood; 
and  after  the  explanation  made  to  them  of  the  nature  of  the 
right  and  privilege  contained  in  the  deed  executed  to  the 
plaintiffs,  we  cannot  doubt  that  they  understood  it,  —  not,  it 
may  be  admitted,  in  the  technical  sense,  but  in  the  sense  that 
it  was  the  grant  of  an  exclusive  right  in  perpetuity,  and  not 
a  mere  personal  license,  revocable  at  their  pleasure.  They 
might  not  have  known  it  was  a  profit  a  prendre;  but  to  accord 
to  them  ordinary  sense  after  the  explanation  given,  they  must 
have  understood  that  they  were  granting  to  the  plaintiffs,  their 
heirs  and  assigns  forever,  the  exclusive  right  to  shoot  and  take 
and  kill  wild  fowl  upon  the  lakes  and  waters  on  their  lands. 
There  is  no  difficulty  in  understanding  the  nature  and  dura- 
tion of  the  privilege  granted,  although  disagreements  might 
arise,  under  the  terms  of  the  grant,  as  to  how  and  where  the 
privilege  is  to  be  used  and  enjoyed.  This  often  happens  with 
men  of  superior  understanding  and  attainments  in  respect  to 
writings,  but  it  is  no  ground  for  declaring  such  writing  invalid. 
We  recognize  it  to  be  the  duty  of  a  party  when  dealing  with 
unlettered  persons  who  can  neither  read  nor  write,  and  taking 
from  them  a  deed,  to  show,  when  seeking  to  establish  or  en- 
force some  right  under  it,  that  it  was  read  and  fully  explained 
to  them  before  it  was  executed.  All  this  was  done,  and  the 
evidence  to  this  point  is  explicit  and  conclusive.  Judge  Rice, 
who  took  the  acknowledgment,  testifies:  "After  the  instrument 
was  completed,  which  was  in  a  few  minutes,  it  was  read  over 
to  the  parties.  I  may  have  read  it  myself  to  them;  but  I 
remember  distinctly  that  it  was  read  by  some  one  while  I  was 
present,  and  that  there  was  a  very  considerable  conversation 
between  the  parties  and  both  the  plaintiffs  concerning  the  in- 
strument and  its  contents.  This  made  a  very  distinct  impres- 
sion on  my  mind,  from  the  fact  that  there  was  a  great  deal 
more  than  I  considered  usual  care  to  have  the  grantors  fully 
understand  the  contents  of  the  instrument."  Nor  do  we  think 
any  declarations  were  made  by  the  plaintiffs  at  the  time, 
designed  to  deceive  or  mislead  the  defendants,  or  as  relevant 
to  this  matter,  for  any  other  purpose  than  to  explain  the  true 
purport  of  the  privilege  granted.     All  things  taken  together, 
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it  is  certainly  clear  that  the  plaintiffs  understood  what  they 
were  doing,  and  that  the  privilege  granted  was  not  a  mere 
license,  as  alleged. 

As  to  the  correctness  of  the  principle  so  ably  maintained  by 
the  counsel  for  the  defendants  in  respect  to  the  duties  and  ob- 
ligations of  attorneys  to  their  clients,  the  measure  of  faith  and 
diligence  required  of  them,  and  the  great  jealousy  with  which 
the  courts  watch  all  transactions  between  them,  and  the 
aflfirmative  duty  of  the  attorney  to  show  that  the  transaction 
was  fair  and  honest  and  above  all  suspicion, — in  a  word,  that 
the  confidence  reposed  has  not  been  betrayed, — we  heartily 
approve  and  indorse.  The  principle  of  a  public  policy,  which 
affects  with  a  presumption  all  transactions  between  persons 
standing  towards  each  other  in  a  confidential  relation,  that  an 
undue  influence  has  been  exercised,  and  which  devolves  upon 
him  who  occupies  the  post  of  active  confidence  to  show  that 
presumption  adequately  rebutted  is  founded  in  the  soundest 
judicial  wisdom.  But  the  fact  is,  so  far  as  relates  to  this  case, 
it  has  been  previously  agreed,  when  no  such  relationship  ex- 
isted, that  the  grant  of  this  privilege  should  be  made.  It  is 
true,  it  had  not  been  put  into  any  obligatory  form,  and  yet 
the  evidence  indicates  that  when  done,  it  was  done  in  the  pur- 
suance of  that  agreement,  and  as  necessary  to  be  done  before 
the  title  was  transferred  through  a  third  party  from  the  hus- 
band to  the  wife  for  the  purposes  already  stated.  Besides,  we 
think  that  the  transaction  was  fair  and  honest,  and  that  the 
consideration  given  was  the  equivalent  of  the  value  of  the 
privilege  when  granted,  and  that  the  plaintiffs  were  not  guilty 
of  any  violation  of  the  trust  or  confidence  reposed  in  them. 
For  these  reasons,  we  do  not  think  that  the  defense  which 
seeks  to  set  aside  and  declare  invalid  the  grant  is  made  out. 

We  now  come  to  the  grounds  of  the  complaint,  and  the 
issue  joined  upon  it,  in  connection  with  the  evidence  elicited, 
for  the  purpose  of  ascertaining  whether  the  plaintiffs,  in  view 
of  all  the  facts,  have  made  such  a  case  as  will  authorize  the 
injunction  prayed  for.  The  facts  alleged,  and  their  denial, 
have  already  been  stated.  Without  detail,  it  is  sufiicient  to 
say  there  is  evidence  tending  to  prove  the  grievances  com- 
plained of;  and  if  there  was  not  also  evidence  tending  to  show 
that  the  plaintiffs,  in  the  same  connection,  have  not  been  free 
from  fault,  we  should  be  disposed  to  grant  the  relief  prayed 
for,  notwithstanding  our  doubts  that  the  remedy  is  at  law,  and 
not  in  equity.  It  was  said  in  Weiss  v.  Jackson  Co.,  9  Or.  471, 
that  the  granting  of  an  injunction  is  an  equitable  proceeding, 
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and  that  the  party  seeking  this  peculiar  equitable  relief  Bhould 
show  that  he  has  a  right,  under  all  the  circumstances,  to  this 
extraordinary  writ.  It  is  admitted  that  the  plaintiflfs  have 
issued  permits  to  very  many  persons  to  use  and  enjoy  the  solo 
and  exclusive  privilege  granted  to  them,  their  heirs  and  as- 
signs. In  this  they  transcended  their  rights  under  the  terms 
of  the  grant.  They  claimed  the  right,  also,  to  use  the  privilege 
to  kill  and  take  wild  fowl  at  places  not  authorized  by  the 
grant.  Some  of  the  persons  to  whom  the  plaintiffs  gave  these 
permits  not  only  claimed  the  right  to  hunt  and  shoot  and 
roam  where  they  pleased  on  the  lands  of  the  defendants,  but 
in  some  instances  behaved  in  a  most  impudent  and  insolent 
manner  to  those  old  people,  upon  whose  land  they  had  no 
right  to  be  without  their  permission  for  any  purpose  whatever. 
In  substance,  the  evidence  is  that  they  left  the  gates  open, 
shot  their  guns  off  in  the  vicinity  of  the  house  and  barn, 
sometimes  hitting  the  cattle  and  frightening  the  stock ;  twice 
hitting  and  wounding  a  valuable  shepherd  dog,  which  finally 
had  to  be  killed  in  consequence  of  the  wounds  thereof;  roam 
ing  over  the  lands  at  their  w^ill ;  and  in  one  instance,  when 
ordered  to  leave  the  place,  one  of  these  persons  threatening  to 
haveoneof  the  defendants  arrested;  another  telling  her:  "You 
have  nothing  to  say  about  this  place;  it  is  none  of  your  busi- 
ness; I  got  a  permit  in  my  pocket";  and  much  more  of  like 
character.  Under  this  state  of  facts,  is  it  surprising  that  the 
defendants  were  exasperated,  and  resisted?  and  may  we  not 
suppose  that  if  the  privilege  granted  had  been  used  in  con- 
formity with  its  terms,  the  present  misunderstanding  might 
have  been  avoided?  It  may  be  admitted  that  the  defendants 
have  not  been  without  fault;  but  have  the  plaintiffs  been  free 
from  blame?    We  do  not  care  to  pursue  the  subject  further. 

Our  opinion  is,  a  case  has  not  been  made  which  would  au- 
thorize the  issuance  of  this  extraordinary  writ  as  prayed  for, 
and  that  the  decree  must  be  reversed,  and  the  bill  dismissed; 
each  party  paying  their  own  costs  and  disbursements. 

Profit  a  Prendre  and  Easement,  differeuce  between:  Tinicum  Fish- 
ing  Co.  V.  Carter,  100  Am.  Dec.  597,  and  note."  That  grant  of  right  to  take 
fish  is  a  profit  a  prendre,  and  not  an  easement,  see  same  case  and  note;  also 
Cobb  V.  Davenport,  97  Iil.  718,  note  722, 

As  BETWEEN  Attornsy  AND  CLIENT,  the  former  must  show  the  transac- 
tion to  be  fair  and  equitable:  Kialing  v.  Shaw,  91  Am.  Dec.  644,  note  652. 

Mistake  of  Grantor  as  to  Legal  Effect  of  Words  used  in  a  deed,  il 
they  were  such  as  he  intended  to  use,  will  not  afford  him  relief:  Burt  v, 
Wiixm,  87  Am.  Dec.  142;  Ruffner  v.  McConnel,  63  Id.  362,  note  365. 
AM.  8t.  Bif..  Vol.  UI.— U 
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sFbaudulknt  Conveyance  as  against  Wife. — Where  grantor  conveya 
property  of  great  value  for  a  meager  consideration,  under  an  agreement 
thab  a  reconveyance  will  be  made  within  a  certain  time  for  the  same 
consideration,  the  deed  and  agreement  create  a  secret  trust  in  favor  of 
the  grantor,  and  are  fraudulent  and  void  as  against  his  wife  in  her  suit 
for  divorce  and  alimony,  when  the  grantee  had  notice  at  the  time  the 
deed  was  made  of  the  facts  constituting  the  ground'  for  divorce.  He 
cannot  claim  to  be  a  bona  fide  purchaser  for  value. 

Where  Deed  is  Attacked  for  Fraud,  the  grantee,  in  order  to  prove  him- 
self a  bona  fide  purchaser,  must  show  that  he  paid  a  valuable  considera- 
tion; that  at  the  time  of  payment  he  had  no  notice  of  an  outstanding 
^equity,  or  of  the  fraudulent  intent  of  the  grantor,  and  that  he  acted  in 
good  faith.  The  same  elements  which  were  necessary  to  constitute  a 
good  plea  in  bar  to  such  cases  under  the  former  equity  practice  are  neces- 
sary to  make  a  good  answer  under  the  Oregon  code. 

^When  Deed  is  Attacked  for  Fraud,  and  the  grantee  pleads  that  he  is  a 
bona  fide  purchaser  for  value,  such  plea  is  an  affirmative  defense,  casting 
the  burden  of  proof  on  him,  and  the  plaintiflf  need  only  show  the  fraud- 
ulent intent  and  purpose  of  the  grantor. 

When  Fact  is  Peculiarly  within  Knowledge  of  Party,  he  must  pro- 
duce the  necessary  evidence  to  prove  it. 

Where  Two  Writings  Relate  to  the  Same  Subject-waiter,  bear  even 
date,  are  between  the  same  parties,  and  executed  at  the  same  time,  they 
anust  be  taken  together  and  held  to  constitute  but  one  entire  transaction, 
iin  the  absence  of  evidence  to  the  contrary. 

Emmons  and  Emmons,  and  Joseph  Simon,  for  the  appellants. 

H.  T.  Bingham  and  Cornelius  Taylor,  for  the  respondent. 

By  Court,  Strahan,  J.  The  objects  of  this  suit  were:  1.  To 
•obtain  a  dissolution  of  the  marriage  existing  between  plaintiflf 
^nd  the  defendant  Emil  Weber,  the  care  and  custody  of  the 
•children  born  of  said  marriage,  alimony,  and  one  third  of  the 
real  property  of  the  defendant  Weber;  and  2.  To  set  aside 
and  annul,  as  fraudulent,  a  certain  deed  made  by  the  defend- 
ant Emil  Weber  to  the  appellant  Rothchild,  of  certain  property 
in  Multnomah  County.  The  deed  included  the  house  and  lot 
in  the  city  of  Portland,  where  Weber  and  his  wife  had  resided 
for  a  number  of  years,  the  furniture  therein,  and  a  piece  of 
farm  land  in  Multnomah  County.  The  plaintiff  obtained  a 
decree  in  the  court  below  in  accordance  with  the  prayer  of  her 
complaint,  and  for  five  thousand  dollars  alimony,  and  the  con- 
"veyance  to  Rothchild  was  set  aside  as  fraudulent.  From  eo 
inuch  of  the  decree  as  annuls  this  deed  Rothchild  has  ap- 
ipealed  to  this  court,  and  the  only  questions  presented  here 
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for  our  consideration  are  those  between  the  plaintiff  and  Roth- 
child. 

After  the  evidence  had  all  been  taken  in  the  court  below, 
and  before  final  decree,  the  court  allowed  the  complaint  to  be 
amended  so  as  to  conform  the  pleading  to  the  facts  proved. 
This  amended  pleading  does  not  affirmatively  appear  from  the 
record  to  have  been  served  on  Rothchild,  nor  was  it  necessary, 
nor  did  he  file  an  answer  to  the  same.  The  new  matter  in- 
serted in  the  amended  pleading  related  entirely  to  the  causes 
of  divorce  relied  upon  by  the  plaintiff,  and  did  not  affect  the 
transaction  between  the  defendants  as  to  the  property.  In 
addition  to  this,  Rothchild  appeared  and  filed  exceptions  to 
the  referee's  report,  and  so  far  as  appears  his  answer  to  the 
first  amended  complaint  must  have  been  treated  as  an  answer 
to  the  second  amended  complaint,  and  it  has  been  so  treated 
in  this  court.  It  has  not  been  suggested  that  there  is  anything 
in  the  plaintiff's  second  amended  complaint  that  is  not  as 
fully  met  by  this  appellant's  answer  to  the  first  amended 
complaint  as  he  desired  to  meet  it,  and  we  cannot  see  that  any 
injury  will  result  to  any  party  by  so  treating  it.  In  addition 
to  this,  no  objection  appears  to  have  been  made  in  any  form 
in  the  court  below  to  the  state  of  the  pleadings,  but  it  is  made 
here  for  the  first  time.  We  will,  therefore,  for  the  purposes  of 
this  case,  treat  the  answer  of  Rothchild  as  an  answer  to  the 
plaintiff's  second  amended  complaint. 

The  complaint  alleges,  substantially,  that  on  the  third  day 
of  November,  1886,  the  defendant  Weber  left  his  place  of 
abode  in  Portland,  Oregon,  and  absconded  and  secreted  him- 
self at  Denver,  Colorado,  for  the  purpose  of  avoiding  the  ser- 
vice of  a  summons  in  this  cause;  that  he  then  had  in  money 
about  ten  thousand  dollars,  which  he  withdrew  from  Ladd 
and  Tilton's  bank  in  the  city  of  Portland,  and  that  just  prior 
to  his  departure  from  this  state  he  fraudulently  assigned  and 
transferred  the  real  and  personal  property  in  controversy  to 
the  defendant  Rothchild,  for  the  purpose  of  hindering  and 
delaying  the  plaintiff  in  the  prosecution  of  her  suit  for  divorce 
against  Weber,  and  defeating  any  decree  that  might  be  made 
therein;  that  the  consideration  was  inadequate,  and  that  said 
Rothchild  did  not  purchase  said  property  in  good  faith,  but 
accepted  the  conveyance  thereof  with  an  agreement  that  he 
would  reconvey  the  same  to  Weber,  or  such  person  as  he 
should  designate,  when  thereto  requested,  and  that  said  Roth- 
child holds  the  same  in  trust  for  Weber. 


164  "Weber  v.  Rothchild.  [Oregon, 

The  separate  answer  of  the  appellant  denies  the  fraud 
charged,  and  then  alleges  that  on  or  about  the  third  day  of 
November,  1886,  he  purchased  the  property  in  controversy  in 
good  faith  from  the  defendant  Weber,  for  and  in  consideration 
of  the  full  sura  of  two  thousand  five  hundred  dollars,  paid  to 
paid  defendant  Weber  by  this  defendant.  The  answer  then 
alleges  that  the  only  agreement  which  the  defendant  Roth- 
child  made  with  Weber  respecting  said  property  was  in  writ- 
ing, a  copy  of  which  is  then  set  forth  in  the  answer  in  haee 
verba.  This  agreement  bears  even  date  with  the  deed,  and  in 
effect  binds  Rothchild  in  the  penal  sum  of  ten  thousand  dol- 
lars, to  be  void  if  he  shall  perform  the  conditions  specified  in 
said  writing  on  his  part  to  be  performed.  This  agreement  recites 
a  money  consideration  of  two  thousand  five  hundred  dollars, 
and  it  is  then  further  stated  in  said  writing,  in  substance,  that 
a  material  part  of  the  consideration  for  said  conveyance  "  is 
the  agreement  on  my  part  to  resell  and  reconvey  all  of  said 
real  property,  and  every  portion  thereof,  to  said  Emil  Weber, 
upon  the  payment  to  me  by  him  of  the  full  sum  of  three  thou- 
sand dollars,  in  gold  coin  of  the  United  States,  at  any  time 
■within  the  period  of  one  year  from  the  date  of  this  instrument, 
and  to  execute  a  good  and  sufficient  deed  of  conveyance  for 
all  of  the  said  real  property  conveying  the  same  title  and  in- 
terest therein  which  I  have  received  from  said  Erail  Weber, 
upon  such  payment  by  him  of  said  sum  of  three  thousand 
dollars  within  said  year;  and  whereas,  I  hereby  agree  to  and 
with  the  said  Emil  Weber  to  execute  said  deed  of  conveyance, 
and  reconvey  all  of  said  real  property  to  him,  upon  the  fore- 
going consideration.".  Said  agreement  further  obligated  said 
Rothchild  to  execute  a  deed  of  conveyance,  upon  the  payment 
of  three  thousand  dollars  within  one  year,  conveying  the  title 
of  all  of  said  real  property,  free  from  all  encumbrances  placed 
thereon,  or  sufiered  to  be  placed  thereon,  by  myself,  or  any 
grantees  or  assignees,  to  said  Weber. 

We  do  not  care  to  recapitulate  the  facts  touching  the  rela- 
tions between  Weber  and  his  wife  for  some  time  prior  to  the 
second  day  of  November,  1886,  as  they  are  disclosed  by  this 
record.  It  suffices  to  say  that  they  furnished  ample  causes 
for  a  divorce  in  favor  of  the  plaintiflF,  and  that  these  facts  ap- 
peared to  have  come  to  the  knowledge  of  the  plaintifi"  not  long 
prior  to  that  time,  and  the  defendant  Weber  also  became  aware 
about  that  time  that  his  wife  had  acquired  a  knowledge  of  the 
facts  upon  which  this  suit  is  founded.     The  facts  and  circum- 
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stances  leave  no  doubt  in  the  mind  of  the  court  that  the  con- 
veyance to  Rothchild  was  made  and  designed  by  Weber  to 
defeat  the  plaintiff  in  the  recovery  of  any  part  of  his  (Weber's) 
property,  or  of  alimony  in  her  contemplated  suit  for  a  divorce. 
But  it  is  argued  by  counsel  that  however  fraudulent  may 
have  been  his  acts,  Rothchild  must  remain  unaffected,  unless 
the  evidence  proves  that  he  had  knowledge  of  such  fraudulent 
intent,  and  participated  in  it.  This  is  undoubtedly  true,  if 
Rothchild's  acts  were  in  good  faith. 

But  here  two  material  facts  appear,  which,  under  all  the 
circumstances,  are  of  so  cogent  a  character  that  they  seem  to 
call  upon  him  for  an  explanation;  in  other  words,  that  he 
should  show  that  he  paid  a  valuable  consideration  for  the 
property,  and  that  he  did  it  without  notice.  The  first  is,  that 
he  made  the  contract  set  up  in  his  answer,  which,  in  the  ab- 
sence of  any  explanation,  may  well  be  regarded  as  creating  a 
secret  trust  for  Weber's  own  use  and  benefit;  and  the  second  is, 
that  the  only  evidence  ofiered  on  the  subject  tends  to  prove  that 
the  property  in  controversy  was,  at  the  time  of  the  conveyance, 
of  the  value  of  from  six  thousand  to  eight  thousand  dollars.  In 
addition  to  this,  the  rental  value  and  use  of  the  property  in 
Portland  alone,  as  shown  by  Mr.  Rothchild's  affidavits  filed  in 
this  cause,  and  used  upon  his  motion  to  dissolve  the  injunction 
herein,  is  seventy-five  dollars  per  month.  Estimating  the 
value  of  this  property  according  to  the  income  which  it  is 
capable  of  producing,  it  ought  to  be  worth,  at  the  very  least, 
from  six  thousand  to  seven  thousand  five  hundred  dollars, 
which,  added  to  the  value  of  the  farm,  fifteen  hundred  dol- 
lars, also  included  in  the  deed,  and  we  have  an  aggregate 
value  of  from  eight  thousand  to  nine  thousand  dollars.  To 
sell  this  property  for  two  thousand  five  hundred  dollars  was 
too  great  a  sacrifice.  The  price  alleged  to  have  been  paid  was 
60  entirely  inadequate  as  to  have  put  a  prudent  man  on  in- 
quiry. But  without  placing  the  decision  of  this  case  on  the 
ground  suggested,  there  is  another  question  presented  which 
deserves  attention.  It  is  the  purchaser  for  value  and  without 
notice  from  a  fraudulent  grantor  who  is  protected  under  the 
statute.  Does  the  defendant's  answer  show  him  to  be  such 
purchaser?  To  constitute  a  good  defense,  facts  must  be 
alleged  showing  that  the  purchaser  paid  a  valuable  consider- 
ation for  the  property;  that  at  the  time  of  the  payment  he 
had  no  notice  of  the  outstanding  equity,  or,  as  in  this  case, 
of  the  fraudulent  intent  of  his  grantor,  and  that  he  acted  in 
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good  faith.  The  same  elements  which  were  necessary  to  con- 
stitute a  good  plea  in  bar  in  this  class  of  cases  under  the 
former  equity  practice  are  necessary  to  make  a  good  answer 
under  the  code. 

The  code  has  only  abolished  forms;  it  has  not  destroyed 
substance.  The  answer  must  therefore  "  aver  that  the  person 
who  conveyed  or  mortgaged  to  the  defendant  was  seised  in  fee 
or  pretended  to  be  seised,  and  was  in  possession,  if  the  con- 
veyance purported  to  be  an  immediate  transfer  of  the  pos- 
session at  the  time  when  he  executed  the  purchase  or  mort- 
gage deed.  It  must  aver  a  conveyance,  and  not  articles 
merely;  for  if  there  are  articles  only,  and  the  defendant  is 
injured,  he  may  sue  at  law  upon  the  covenants  in  the  articles. 
He  must  aver  the  consideration  for  and  the  actual  payment 
of  it;  a  consideration  secured  to  be  paid  is  not  suflBcient": 
Story's  Eq.  PL,  sec.  805.  Further:  "  The  plea  must  also  deny 
notice  of  the  plaintiff's  title  or  claim  previous  to  the  execution 
of  the  deed,  and  payment  of  the  consideration;  and  the  notice 
so  denied  must  be  notice  of  the  existence  of  the  plaintiff's 
title,  and  not  merely  notice  of  the  existence  of  a  person  whc 

could  claim  under  that  title But  the  notice  of  fraud 

must  also  be  denied  generally,  by  way  of  averment  in  the 
plea;  otherwise  the  fact  of  notice  or  of  fraud  will  not  be  ut 
issue":  Story's  Eq.  PI.,  sec.  806. 

Tested  by  these  rules,  the  defendant's  answer  seems  wholly 
wanting  in  substance  to  present  the  question  sought  to  bt> 
litigated  here.  It  is  true,  there  is  no  reply  to  the  defendant's 
answer  sent  up  in  this  record;  but  the  answer  being  wholly 
lacking  in  substance,  it  is  conceived  that  no  reply  was  actually 
necessary.  The  failure  to  reply  only  admits  material  facts 
that  are  well  pleaded.  It  is  the  bona  fide  purchaser  for  value, 
in  good  faith  and  without  notice,  who  is  entitled  to  the  pro- 
tection of  a  court  of  equity,  as  against  the  person  sought  to  be 
defrauded  by  the  conveyance.  And  this  brings  us  to  the  ex- 
amination of  a  very  important  question  in  this  case,  and  that 
is  this:  Is  the  plaintiff  required  to  prove  a  negative,  by  show- 
ing that  the  defendant  did  not  pay  a  valuable  consideration? 
or,  having  shown  the  fraudulent  intent  and  purpose  of  the 
garntor,  may  he  stop  and  require  the  grantee  to  prove  that  he 
paid  value,  in  order  to  protect  his  title?  Here  the  defendant 
Rothchild  has  alleged  facts  in  one  part  of  his  answer  tending 
to  show  that  he  is  a  bona  fide  purchaser  for  value  without 
notice  of  this  property,  but  he  has  offered  no  evidence  what- 


Nov.  1887.]  Weber  v.  Rothchild.  167 

ever  on  those  issues.  The  plea  of  a  bona  fide  purchaser  for 
value  as  here  alleged  is  an  affirmative  defense  interposed  hy^ 
the  defendant,  and  in  this  connection  it  is  not  perceived  that:, 
it  differs  from  other  affirmative  defenses.  The  party  having, 
the  affirmative  of  the  issue  must  offer  evidence  to  support  it. 

Another  rule  of  law,  equally  elementary,  which  is  frequently- 
applied  in  such  cases,  is,  that  when  a  fact  is  peculiarly  withirt 
the  knowledge  of  a  party,  he  must  furnish  the  necessary  evi- 
dence of  such  fact.  In  speaking  of  a  conveyance  found  to  be^ 
fraudulent  on  the  part  of  the  grantor,  in  Trcdwell  v.  Graham,. 
88  N.  C.  208,  the  supreme  court  of  that  state  said:  "  The  dee& 
itself,  though  evidence  conclusive  as  to  all  matters  betweea 
the  i^arties,  furnishes  no  evidence  of  the  truth  of  the  matters^ 
contained  in  its  recitals,  as  against  strangers,  for  as  to  them  it 
is  strictly  res  inter  alios  acta  ":  Claywell  v.  McGimpsey,  4  Dev. 
89;  Griffin  v.  Tripp,  8  Jones.  64.  If  voluntary,  the  law  pro- 
nounces it  fraudulent  as  to  creditors,  and  he  who  took  it  must 
have  had  notice  of  that  fact.  As  said  by  Pearson,  C.  J.,  in  Cans- 
ler  V.  Cobb,  77  N.  C.  80,  "  when  a  grantor  executes  a  deed  witln 
intent  to  defraud  his  creditors,  the  grantee  can  only  protect, 
his  title  by  showing  that  he  is  a  purchaser  for  a  valuable- 
consideration  and  without  notice  of  the  fraudulent  intent  on. 
the  part  of  his  grantor."  And  in  Callan  v.  Statham,  23  How, 
477,  it  is  said :  "  As  they  aver,  the  payment  was  a  transaction 
between  themselves,  and  the  principal  part  of  a  note  was  held 
by  the  vendee,  which  he  surrendered,  the  evidence  in  respect 
to  which  is  therefore  exclusively  within  their  own  knowledge p 
it  would  have  been  more  satisfactory  if  they  had  given  soma 
proof  in  support  of  the  answers,  especially  when  there  were- 
other  accompanying  circumstances  tending  to  excite  distrust 
and  suspicion  as  to  the  bona  fides  of  the  deed." 

So,  also,  in  Moshier  v.  Knox  College,  32  111.  155,  the  same  rule^ 
was  applied  in  a  similar  case.  The  court  said:  "  But  apart 
from  all  this,  the  appellees  ought  to  retain  this  decree,  because- 
it  is  shown  the  indebtedness  was  for  the  purchase-money  of  the^ 
premises,  and  appellant  has  not  shown  he  was  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  paying  his  money  at  the- 
time  on  the  faith  of  the  title  so  purchased.  It  was  incumbent. 
on  the  appellant  to  show,  not  only  that  he  had  a  conveyance- 
for  this  land,  legal  in  form,  but  that  he  actually  paid  for  the- 
land.  It  is  not  sufficient  that  he  may  have  secured  the  pay- 
ment of  the  purchase-money;  he  must  have  paid  it  in  fact  be- 
fore he  had  any  notice  of  the  appellee's  equitable  title.  This  i» 
an  essential  element  in  the  equity,  which  must  exist  in  ordet 
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to  support  appellant's  claim,  which  he  attempts  to  uphold. 
If  he  has  not  paid  the  purchase-money,  no  wrong  is  done  him 
by  taking  from  him  a  legal  title  which  cost  him  nothing." 
And  the  same  principle  is  stated  and  applied  in  Florence 
Sewing  Machine  Co.  v.  Zeigler,  58  Ala.  221;  Zimmer  v.  Mil- 
ler, 64  Md.  296;  Venahle  v.  Bank  of  United  States,  2  Pet. 
107;  ZelnicJcer  v.  Brigham,  74  Ala.  598;  Purkitt  v.  Polack,  17 
Cal.  327;  Brown  v.  Texas  Cactus  H.  Co.,  64  Tex.  396.  And 
the  principle  is  stated  as  elementary  in  Bump  on  Fraudulent 
Conveyances,  page  53. 

There  is  another  objection,  I  think,  equally  fatal  to  the  de- 
fendant's claim.  The  writing  which  the  appellant  set  up  in 
his  answer  was  made  by  him  at  the  same  time  of  the  exe- 
cution of  the  deed ;  at  least,  they  both  relate  to  the  same  sub- 
ject-matter, bear  even  date,  and  are  between  the  same  parties. 
We  must  therefore  hold,  especially  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  they  were  executed  at  the  same 
time,  and  taken  together  they  constitute  one  entire  transaction. 
Takepi  together,  then,  their  effect  was  to  create  a  trust  in  favor 
of  Weber.  This  effect  becomes  distinctly  manifest  when  the 
terms  of  the  bond  are  considered.  It  is  therein  declared  that 
"  one  of  the  inducements,  and  a  material  part  of  the  considera- 
tion for  said  conveyance,  is  the  agreement  on  my  part  to  re- 
sell and  reconvey  all  of  said  real  property,  and  every  portion 
thereof,  to  said  Emil  Weber,  upon  the  payment  to  me  by  him 
of  the  full  sum  of  three  thousand  dollars,''  etc.  The  mean- 
ing of  this  clause  evidently  is,  that  the  right  to  repurchase 
was  a  part  of  the  consideration  for  the  deed,  and  in  this  way 
a  valuable  right  or  interest  was  reserved  to  the  grantor,  and 
this  of  itself  would  render  the  deed  fraudulent  and  void: 
Sims  V.  Gaines,  64  Ala.  392. 

It  follows  from  the  views  expressed  that  th^re  was  no  error 
committed  by  the  court  below,  and  its  decree  is  affirmed. 

Lord,  C.  J.,  concurred  in  the  result. 

CoNVEYANOB  TO  DEFEAT  ALIMONY  frauduleat  aa  to  wife:  Oreen  v.  Adams, 
69  Am.  Rep.  761;  Fdrjley  v.  Feigley,  61  Am.  Dec.  375,  note  380;  nota 
to  Livermore  v.  Boutelle,  71  Id.  711. 

What  Bona  Fide  Purchaser  must  Show  to  sustain  his  claim:  Blanchard 
V.  Tyler,  86  Am.  Dec.  57,  and  extended  note  62. 

Party  Claiming  to  be  Bona  Fide  Purchaser  must  prove  it:  Union  Canal 
Co.  V.  Younge,  30  Am.  Dec.  212;  Jewell  v.  Palmer,  11  Id.  401;  Jackaon  v. 
McChemey,  YJ  Id.  521. 

When  Two  or  More  WRniNoa  must  be  held  to  constitute  one  instrument: 
DuiUap  V.  Wright,  62  Am.  Dec.  506,  and  note  511. 
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Directors  of  Corporation  have  Power  to  Make  Calls  or  assessments 
on  tho  corporate  stock  without  showing  that  they  are  made  for  a  cor- 
porate purpose,  or  that  the  business  of  the  corporation  required  them  to 
be  made  and  paid,  and  this  whether  the  statute  confers  such  power,  or 
whether  it  is  entirely  silent  on  the  subject. 

All  that  13  Necessary  to  Make  Call  or  assessment  on  corporate  stock 
is  some  act  or  resolution  by  the  directors  which  evinces  a  clear  official 
intent  to  render  due  and  payable  a  part  or  all  of  the  unpaid  subscription. 

Necessity  of  Call  or  Assessment  on  Corporate  Stock  is  not  open  to 
question  by  the  stockholders,  but  must  be  determined  by  the  directors 
themselves. 

Corporation  has  No  Inherent  Power  to  forfeit  or  sell  shares  of  stock 
owned  by  delinquent  stockholders.  That  is  not  a  common-law  remedy, 
and  can  only  be  exercised  when  it  is  expressly  conferred  by  some  statute. 

Directors  of  Private  Corporation  have  Power,  under  Hill's  Oregon 
Code,  section  3221,  subdivision  6,  to  pass  by-laws  providing  for  the  sale 
of  delinquent  stock  for  unpaid  assessments,  provided  such  by-laws  are 
"not  inconsistent  with  any  existing  law,"  but  a  resolution  especially 
directed  against  the  interests  of  any  single  delinquent  stockholder  is  in 
no  sense  a  by-law.  The  majority  of  directors  cannot  enforce  the  pay- 
ment of  a  call  or  assessment,  only  in  a  particular  instance,  designated 
by  resolution. 

By-law  of  Corporation  Provtdinq  for  Sale  of  delinquent  stock  assess- 
ments must  be  reasonable  and  general.  It  must  affect  all  delinquent 
stockholders  and  all  delinquent  stock  alike,  and  must  not  be  directed 
against  the  stock  or  interests  of  a  particular  named  stockholder. 

Measure  of  Damages  for  Wrongful  Conversion  of  Delinquent  Stock 
is  its  value  at  the  time  of  conversion  or  within  a  reasonable  time  there- 
after, but  an  exception  to  this  rule  exists  when  the  stockholder  has  suf- 
fered only  a  technical  conversion  without  loss,  and  then  only  nominal 
damages  can  be  recovered. 

General  Rule  of  Damages  for  Wrongful  Conversion  of  delinquent 
stock  is  compensation;  the  stockholder  should  recover  such  sum  as  will 
compensate  him  for  the  injury  suffered  by  the  wrong  of  the  corporation. 

H.  T.  Bingham,  and  McDougall  and  Bower,  for  the  appellant. 

Killin  and  Starr,  and  Moreland  and  Masters,  for  the  re- 
Bpondents. 

By  Court,  Strahan,  J.  This  is  the  second  appeal  in  this 
action.  The  opinion  of  the  court  on  the  former  appeal  is  re- 
ported in  12  Or.  271,  53  Am.  Rep.  355.  After  the  cause  had 
been  remanded,  an  answer  was  filed  and  issues  of  fact  duly 
formed.  Upon  a  trial,  which  was  had  before  the  court  with- 
out a  jury,  the  following  facts  were  found:  — 

"  1.  That  the  defendant,  the  Multnomah  Street  Railway  Com- 
pany, was  organized  by  the  filing  of  articles  of  incorporation- 
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in  tho  office  of  the  county  clerk  of  Multnomah  County,  and  in 
the  office  of  the  secretary  of  state,  on  tho  fourteenth  day  of 
July,  1882,  and  that  D.  E.  Budd  thereafter,  on  the  twentieth 
day  of  July,  1882,  in  due  form  subscribed  for  one  hundred 
shares  of  tho  capital  stock  of  said  corporation,  of  the  nominal 
par  value  of  ten  thousand  dollars,  and  said  Budd  had  no  other 
title  to  stock  in  said  corporation  than  such  as  he  acquired  by 
said  subscription. 

"  2.  That  at  the  meeting  of  the  stockholders  of  said  corpo- 
ration, held  on  the  twentieth  day  of  July,  1882,  E.  J.  Jeffrey, 
W.  A.  Scoggin,  and  D.  E.  Budd  were  duly  elected  directors  of 
said  corporation,  and  duly  qualified  as  such  directors. 

"  3.  That  at  a  meeting  of  the  board  of  directors  of  said  cor- 
poration, held  on  the  fourth  day  of  April,  1883,  at  the  city  of 
Portland,  where  the  principal  office  and  place  of  business  of 
said  corporation  was  and  is  fixed,  the  said  E.  J.  Jefirey,  W.  A. 
Scoggin,  and  D.  E.  Budd  were  present,  and  it  was  then  and 
there  voted — E.  J.  Jefirey  and  W.  A.  Scoggin,  yes,  and  D,  E. 
Budd,  no — that  an  assessment  of  one  hundred  per  centum 
be  levied  on  all  the  stock  of  the  corporation,  the  Multnomah 
Street  Railway  Company,  said  assessment  to  be  paid  I>y  the 
25th  of  April,  1883. 

"  4.  That  on  the  fifteenth  day  of  April,  1883,  a  written  no- 
tice was  served  on  D.  E.  Budd,  signed  by  W.  A.  Scoggin,  sec- 
retary of  said  corporation,  and  issued  by  order  of  E.  J.  Jeff'rey, 
president,  calling  a  meeting  of  said  corporation  to  be  held  on 
the  twenty-sixth  day  of  April,  1883,  at  the  hour  of  two  o'clock 
p.  M.,  at  the  office  of  the  company,  in  the  city  of  Portland,  for 
the  purpose  of  disposing  of  D.  E.  Budd'^  stock  for  delinquent 
assessment. 

"  5.  Thrt  on  the  twenty-sixth  day  of  April,  1883,  a  meeting 
of  said  directors  of  said  corporation  was  held  at  the  hour  and 
at  the  place  designated  in  the  above-described  notice,  at  which 
E.  J.  Jeff'rey  and  W.  A.  Scoggin  alone  were  present.  It  was 
voted  by  resolution,  then  and  there  passed,  declared,  and 
ordered,  that  '  whereas,  D.  E.  Budd  has  failed  to  pay  any  part 
of  the  one  hundred  shares  of  the  capital  stock  of  the  said  cor- 
poration held  by  him,  according  to  the  resolutions  passed  by 
the  board  of  directors  of  said  corporation  on  the  fourth  day  of 
April,  1883,  that  his  assessment  upon  said  one  hundred  shares 
of  stock  be  and  is  declared  delinquent,  and  that  the  secretary 
be  directed  to  sell  said  one  hundred  shares  of  stock,  or  so 
much  as  shall  be  necessary  to  satisfy  such  assessment,  after 
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giving  thirty  days'  notice  of  the  time  and  place  of  such  sale, 
by  publication  in  the  Sunday  Mercury,  a  paper  published  in, 
and  of  general  circulation  in,  the  city  of  Portland,  Oregon.' 

"6.  That  notice  of  the  eale  of  said  stock  of  D.  E.  Budd 
for  delinquent  assessment  was  published  for  thirty  days  in 
said  Sunday  Mercury,  a  weekly  newspaper,  next  preceding  the 
day  of  sale,  which  day  of  sale  was,  by  said  notice,  designated 
as  May  30,  1883,  at  the  hour  of  two  o'clock  p.  m.;  and  there- 
upon, on  the  said  thirtieth  day  of  May,  1883,  at  said  hour, 
said  stock  of  D.  E.  Budd,  being  one  hundred  shares,  was 
offered  for  sale  by  W.  A.  Scoggin,  secretary  of  said  corporation, 
with  the  knowledge  of  and  under  the  direction  of  E.  J.  Jeffrey, 
president,  and  was  then  and  there  bid  off  by  and  purchased 
by  Amos  N.  King  and  E.  A.  King,  who  were  the  highest 
bidders  for  the  same,  for  the  sum  of  ten  thousand  two  hundred 
dollars,  of  which  amount  ten  thousand  dollars  was  applied  iu 
payment  of  the  subscription  and  assessment  of  said  Budd. 

"  7.  That  the  value  of  said  stock,  in  case  the  subscription 
thereon  had  been  paid,  was  ten  thousand  two  hundred  dollars, 
and  subject  to  the  assessment  of  one  hundred  per  centum  on 
said  subscription ;  the  value  over  and  above  such  assessment 
was  two  hundred  dollars. 

"  8.  That  after  said  sale  said  stock  was  transferred  on  tho 
books  of  said  corporation  from  the  name  of  said  D.  E.  Budd 
to  the  names  of  Amos  N.  King  and  E.  A.  King,  and  said  D. 
E.  Budd  was  no  longer  recognized  by  said  board  of  directors 
of  said  corporation  as  a  stockholder  therein. 

"  As  conclusions  of  law,  the  court  finds  that  the  plaintiff  is 
entitled  to  recover  from  the  defendants  the  sum  of  two  hundred 
dollars,  and  costs  and  disbursements,  and  to  have  judgment 
for  said  sum." 

On  motion  of  the  plaintiff,  the  court  makes  the  following 
additional  findings  in  this  case,  to  wit:  — 

"  1.  The  defendants,  in  their  proceedings  to  sell  the  stock  of 
D.  E.  Budd  for  the  payment  of  subscription  and  assessment 
levied  thereon,  caused  notice  of  such  sale  to  be  published  i.\ 
the  Sunday  Mercury  newspaper,  as  follows:  It  was  inserted 
five  times.  The  first  insertion  was  on  the  twenty-ninth  day 
of  April,  1883,  and  the  last  was  on  the  twenty-seventh  day  of 
May,  1883,  and  the  sale  was  by  said  notice  appointed  and  ditl 
in  fact  take  place  on  the  thirtieth  day  of  May,  1883. 

*'  2.  At  the  time  said  notice  was  inserted  and  standing  i:\ 
baid  newspaper,  the  said  newspaper  was  published  and  circu- 
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lated  as  a  weekly  newspaper;  was  printed  on  Saturday  of  each 
week,  but  bore  date  of  the  Sunday  following;  was  circulated  to  a 
limited  extent  on  Saturday  night  of  each  week,  but  principally 
circulated  on  Sunday,  running  the  same  as  its  date.  It  did 
not  receive  nor  publish  the  telegraph  news,  but  had  a  large 
circulation,  equal  to  that  of  any  weekly  newspaper  published 
in  Oregon,  except  the  Oregonian.  Its  place  of  publication 
and  where  it  was  printed  was  in  the  city  of  Portland,  Oregon." 

On  this  appeal  several  questions  of  law  have  been  discussed, 
which  we  will  now  consider. 

1.  Assessment  of  Stock. — It  is  claimed  that  the  *'call"  or 
assessment  of  one  hundred  per  centum  on  the  stock  of  the 
defendant  corporation  was  unlawful  and  unauthorized,  for  the 
reason  that  the  resolution  adopted  by  the  directors  does  not 
ehow  that  it  was  made  for  any  corporate  purpose;  nor  does  it 
ehow  that  any  demand  of  the  business  of  the  company  required 
that  the  subscriptions  should  be  paid.  This  call  appears  to 
have  been  made  by  the  board  of  directors  of  the  defendant 
corporation,  at  which  all  were  present,  and  there  can  be  no 
question  but  what  they  had  the  power  to  make  it.  If  the 
statute  were  entirely  silent  as  to  who  should  exercise  the  cor- 
porate power  of  making  calls  on  stock,  that  power  would 
devolve  upon  the  directors:  Cook  on  Stock  and  Stockholders, 
eec.  109;  but  the  statute  contains  ample  provisions  covering 
this  subject.  Section  3225  of  Hill's  Code  provides:  "  From 
the  first  meeting  of  the  directors,  the  powers  vested  in  the 
corporation  are  exercised  by  them,  or  by  their  officers  or  agents, 
under  their  direction,  except  as  otherwise  provided  in  this 
chapter." 

It  is  not  provided  in  said  chapter  that  this  particular  power 
is  vested  elsewhere;  therefore  there  can  be  no  question  but 
what  it  is  one  of  the  "  powers  "  which  is  to  be  exercised  by 
the  directors.  And  such,  it  is  believed,  is  the  efiect  of  the  in- 
timation of  this  court  in  Willamette  F.  Co.  v.  Stannus,  4  Or.  261; 
nor  is  there  anything  in  the  other  objections  taken  as  to  the 
form  of  the  call.  All  that  is  really  necessary  is,  that  there 
should  be  some  act  or  resolution  which  evinces  or  shows  a 
clear  official  intent  to  render  due  and  payable  a  part  or  all  the 
unpaid  subscription:  Cook  on  Stock  and  Stockholders,  sec.  115. 
So,  also,  the  necessity  of  the  call  is  not  open  to  question  by  the 
stockholders.  The  determination  of  that  question  is  for  the 
board  of  directors:  Chouteau  Ins.  Co.  v.  Floyd,  74  Mo.  286; 
Judah  y.  American  L.  S.  Ins.  Co.,  4  Ind.  333. 
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2.  Sale  for  Non-payment  of  Assensment. — Counsel  for  the  ap- 
pellant have  argued  that  the  proceedings  which  were  taken 
by  the  defendant  corporation,  upon  the  failure  of  Budd  to  pay 
the  call  upon  his  shares  of  stock,  were  entirely  irregular  and 
unauthorized  by  law,  and  in  this  we  are  inclined  to  think  they 
are  correct.  A  corporation  has  no  inherent  power  to  forfeit  or 
sell  the  shares  of  stock  owned  by  delinquent  stockholders. 
That  is  not  a  common-law  remedy,  and  can  only  be  exercised 
when  it  is  expressly  conferred  by  some  statute:  Westcott  v. 
Minnesota  Mining  Co.,  23  Mich.  145;  Cook  on  Stock  and  Stock- 
holders, sec.  123.  But  it  is  claimed,  on  the  other  hand,  that 
the  statute  has  conferred  the  power  exercised  in  this  case,  and 
counsel  cite  section  3221,  subdivision  6,  of  Hill's  Code.  That 
section  contains  a  particular  enumeration  of  the  powers  con- 
ferred on  all  corporations  organized  under  said  act.  By 
subdivision  6  they  are  empowered  "  to  make  by-laws  not  incon- 
sistent with  any  existing  law,  for  the  sale  of  any  portion  of 
its  stock  for  delinquent  or  unpaid  assessments  due  thereon, 
which  sale  may  be  made  without  judgment  or  execution;  pro- 
vided, that  no  such  sale  shall  be  made  without  thirty  days* 
notice  of  time  and  place  of  sale,  in  some  newspaper  in  circu- 
lation in  the  neighborhood  of  such  company,  for  the  transfer 
of  its  stock,  for  the  management  of  its  property,  and  for  the 
general  regulation  of  its  affairs."  This  section  confers  the 
power;  but  it  also  prescribes  the  manner  in  which  it  shall  be 
exercised.  It  must  be  by  a  "  by-law  not  inconsistent  with  any 
existing  law."  In  such  a  case,  if  the  corporation  determines 
to  proceed  by  a  sale  of  the  stock  for  unpaid  assessments  in- 
stead of  by  action  to  recover  the  money,  it  must  have  such  a 
by-law  as  the  statute  prescribes,  and  compliance  with  such 
by-laws  must  be  made  to  afiSrmatively  appear.  But  it  is 
claimed  that  the  corporation  defendant  enacted  a  by-law  for 
this  particular  case,  and  that  the  same  appears  in  finding 
number  5.  That  resolution  is  in  no  sense  a  by-law.  It  is 
directed  especially  against  the  interests  of  a  single  stock- 
holder. How  many  others  may  be  delinquent  does  not  ap- 
pear; possibly  none  in  this  particular  instance.  But  that  does 
not  affect  the  principle.  If  a  majority  of  a  board  of  directors 
of  a  private  corporation  may  in  any  case  pass  such  a  resolu- 
tion, and  enforce  it,  they  may  do  it  in  every  case.  The  ma- 
jority need  not  enforce  the  payment  of  calls  only  in  particular 
instances,  to  be  designated  by  resolution. 

As  was  said  in  People  v.  Throop,  12  Wend.  183:  "  The  reso- 
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lution  entered  by  the  directors  is  not  entitled  to  the  name  of  a 
by-law;  it  is  a  mere  direction  to  Ihe  oflBcers  to  exclude  a  di- 
rector of  the  bank  from  the  enjoyment  of  his  rights.  It  is 
aimed  at  a  single  individual;  not  a  general  regulation,  affect- 
ing the  directors  at  large  or  the  stockholders."  I  think  that 
any  by-law  enacted  under  this  section  of  the  code,  to  be  rea- 
sonable, ought  to  be  general;  that  is,  it  ought  to  affect  every 
delinquent  subscriber  and  all  delinquent  stock  alike,  and  it 
ought  not  to  be  directed  against  the  stock  or  interests  of  a 
particular  stockholder.  These  are  essential  requisites  to  a 
valid  by-law. 

As  was  said  in  Commissioners  v.  Gas  Comyany,  12  Pa.  St. 
318:  "  A  by-law  must  be  reasonable,  and  for  the  common  ben- 
efit; it  must  not  be  in  restraint  of  trade,  nor  ought  it  to  impose 
a  burden  without  an  apparent  benefit":  Village  of  Buffalo  v. 
Webster,  10  Wend.  99;  Mayor  of  Hudson  v.  Thome,  7  Paige, 
261;  Stolces  v.  City  of  New  York,  14  Wend.  87.  So  in  Goddard 
V.  Merchants^  Exchange,  9  Mo.  App.  290,  it  is  said:  "But  by- 
laws must  be  certain,  must  be  directed  to  all  within  the  sphere 
of  their  operation,  and  must  operate  equally."  So,  also,  in  the 
People  ex  rel.  Patrick  Stewart  v.  Young  Men's  Father  Matthew 
T.  A.  B.  Soc.  No.  1  of  Detroit,  41  Mich.  67,  it  was  said:  "It  is 
plain,  however,  that  all  corpGi"ation  by-laws  must  stand  on 
their  own  validity,  and  not  on  any  dispensation  granted  to 
members.  They  cannot  be  subjected  to  any  conditions  which 
do  not  apply  to  all  alike,  and  cannot  be  compelled  to  receive, 
as  matter  of  grace,  anything  which  is  a  matter  of  right; 
neither,  on  the  other  hand,  should  there  be  personal  exemp- 
tions of  a  general  nature  from  any  valid  regulations  that  bind 
the  mass  of  corporations." 

The  sale  of  the  plaintiff's  stock  by  virtue  of  the  resolution 
set  out  in  the  fifth  finding  was  clearly  illegal,  and  without  au- 
thority. 

3.  Measure  of  Damages.  — The  measure  of  damages  remains 
to  be  considered.  The  appellant  contends  that  if  the  sale  was 
illegal,  he  is  entitled  to  recover  in  this  form  of  action  the  full 
amount  bid  for  the  stock,  without  any  regard  whatever  to  the 
fact  that  he  had  paid  nothing  for  it.  In  this  class  of  cases, 
the  authorities  do  not  seem  quite  uniform  as  to  the  proper 
measure  of  damages  in  case  of  wrongful  conversion.  Perhaps 
the  better  rule  is,  the  value  of  the  stock  at  the  time  of  the  con- 
version, or  a  reasonable  time  thereafter:  Cook  on  Stock  and 
Stockholders,  sec.  581.     But  this  general  rule  is  subject  to 
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exceptions,  one  of  which  is,  where  the  plainiifF  has  suffered 
only  a  technical  conversion,  without  any  actual  pecuniary 
loss,  only  nominal  damages  can  be  recovered:  Sec.  5S6, supra. 
And  the  general  rule  in  assessing  damages  is  compensation; 
that  is,  that  the  plaintiff  shall  recover  such  sura  as  will  com- 
pensate him  for  the  injury  he  has  suflfered  by  the  wrong  of  the 
defendant. 

In  this  case,  these  shares  were  encumbered  by  an  assess- 
ment equal  to  their  par  value;  that  is,  the  purchase  price  of 
those  shares  for  which  the  plaintiflF  was  indebted  to  the  de- 
fendant corporation.  That  sum  must,  in  any  event,  be  paid 
to  the  defendant  if  the  shares  would  bring  it  upon  the  market. 
The  findings  show  that  they  did  bring  that  sum,  and  two  hun- 
dred dollars  more,  and  that  of  the  proceeds  of  the  sale  ten 
thousand  dollars  were  applied  in  satisfaction  of  plaintiff's 
debt  to  the  defendant  corporation.  What  effect  these  pro- 
ceedings had  upon  the  plaintiff's  right  to  the  stock  in  ques- 
tion we  cannot  now  consider,  because  the  question  is  not 
involved  here. 

All  that  we  now  decide  is,  that  under  these  findings  the  sale 
of  the  plaintiff's  stock  was  irregular  and  unauthorized,  and 
that  the  court  below  did  not  err  as  to  the  measure  of  damages 
under  the  peculiar  facts  of  this  case.  Whether  the  prosecu- 
tion of  this  action  to  final  judgment  by  the  plaintiff  is  to  be 
regarded  as  an  election  on  his  part  to  claim  the  money  rather 
than  the  stock,  and  thereby  ratify  and  afiirm  the  irregular 
proceedings  taken  against  him  {Morrison  v.  Crawford,  7  Or. 
472),  or  whether  actual  payment  of  the  judgment  is  necessary 
to  divest  his  title  to  the  shares,  we  do  not  now  consider  or 
decide. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Power  to  Make  Calls  fok  Unpaid  Stock  in  corporation  is  vested  ia 
its  directors,  and  no  one  can  object  to  its  lawful  exercise,  except  creditors 
and  their  representatives,  and  the  discretion  of  the  directors  extends  to  the 
time  and  manner  of  making  the  calls:  Oermantown  etc.  Ry  Co.  v.  Filler,  100 
Am.  Dec.  546,  and  note  552. 

Share-uulders  may  Question  Acts  of  the  directors  of  the  corporation: 
SijTions  V.  Vulcan  Oil  <k  M.  Co.,  100  Am.  Dec.  628. 

Power  of  Corporation  to  Forfeit  Stock  must  be  strictly  pursued: 
Germantoton  etc.  H'y  Co.  v.  Fitter,  100  Am.  Dec.  546;  note  to  Smith  v.  Mariner, 
68  Id.  88. 

Power  of  Corporatiok  to  Make  By-laws,  and  limits  on:  Sayre  v.  Loui$- 
mile  etc  Asaodation,  85  Am.  Dec.  613,  note  618-621. 
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[15  Oekqon,  456.J 

Otfick  13  Right  to  Exercise  Public  Function  or  Employment,  and  to 
take  the  fees  and  emoluments  belonging  thereto;  and  from  its  inherent 
nature,  no  less  than  from  reasons  of  public  policy,  there  cannot  be  two 
persons  in  the  possession  of  the  same  office  at  the  same  time. 

Officer  db  Facto  is  One  in  Actual  Possession  of  the  office,  and  in  the 
exercise  of  its  function  and  discharge  of  its  duties.  When  this  occurs, 
there  can  be  no  other  incumbent  of  the  office. 

Officer  de  Jure  is  One  Who  has  Lawful  Right  to  the  office,  but  who 
has  either  been  ousted  from  or  never  actually  taken  possession  of  the 
office. 

When  Officer  db  Jure  is  Also  Officer  de  Facto,  the  lawful  title  and 
possession  are  united,  and  no  other  person  can  be  officer  de  facto  to  that 
office. 

Officer  de  Facto  is  One  Who  Exercises  Duties  of  Office  under  color 
of  appointment  or  election.  He  differs  from  a  mere  usurper  who  under- 
takes to  act  without  color  of  right,  and  also  from  an  officer  de  Jure,  who 
is  in  all  respects  legally  appointed  and  qualified  to  exercise  the  office. 

Distinction  between  Officer  de  Jure  and  de  Facto  is,  that  the  former 
has  the  lawful  right  or  title,  without  the  possession  of  the  office,  while 
the  latter  has  the  possession  and  performs  the  duties  under  color  of  right, 
without  being  qualified  in  law  to  act;  and  both  are  distinguished  from  a 
mere  usurper,  who  has  neither  title  nor  color  of  right. 

Mere  Claim  to  be  Officer  does  not  Constitute  one  an  officer  de  facto. 
There  must  also  be  some  color  or  claim  of  right  to  the  office,  or  without 
it,  a  performance  of  official  duties,  with  the  acquiescence  of  the  public, 
for  such  length  of  time  as  to  raise  a  presumption  of  colorable  right. 

Color  of  Right  Which  Constitutes  One  an  Officer  de  Facto  may 
consist  in  an  election  or  appointment,  or  in  holding  over  after  the  expi- 
ration of  one's  term,  or  in  acquiescence  by  the  public  in  the  acts  of  such 
officer  for  such  length  of  time  as  to  raise  the  presumption  of  colorable 
right  by  election  or  appointment. 

Law  Recognizes  Official  Acts  of  Officer  de  Facto  as  lawful  to  a  cer- 
tain extent.  It  will  not  allow  them  to  be  questioned  collaterally,  and 
they  are  valid  as  to  the  public,  and  third  persons  who  have  an  interest 
in  the  thing  done. 

Act  of  Officer  de  Jure,  within  Scope  of  his  Authoritt,  are  valid  for 
all  purposes,  but  not  so  with  an  officer  de  facto;  his  acts  are  only  recog- 
nized to  be  valid  so  far  as  they  affect  the  public  and  third  persons;  as  to 
these,  his  acts  are  as  valid  as  those  of  an  officer  dejure. 

Mere  Usurper  in  Office  is  one  who  acts  without  color  of  title,  and  whoso 
acts  are  utterly  void. 

Title  to  Office  cannot  be  Determined  by  private  suit  between  individu- 
als; it  must  be  tried  by  quo  warranto. 

Where  Officer  Holds  over  afier  Expiration  of  his  Term,  under  claim 
or  color  of  right,  his  official  acts  are  those  of  a  de  facto  officer,  and  are 
valid  as  to  the  public  and  third  persons,  and  cannot  be  collaterally  at- 
tacked. This  rule  applies  to  a  judgment  obtained  before  a  de  facto  jus- 
tice of  the  peace. 
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When  i  -e  Facto  Officer  is  ia  possession  of  Iho  office  when  adverse  claim 
is  made,  he  may  continue  to  exercise  the  acts  of  the  office  until  the  title- 
thereto  is  determined;  and  his  acts,  within  the  scope  of  his  authority, 
are  valid  and  binding  upon  the  public  and  third  persons,  and  cannot  ba 
collaterally  assailed. 

W.  R.  AndrewSf  for  the  appellant. 
H.  K.  Hanna,  for  the  respondents. 

By  Court,  Lord,  C.  J.  This  action  was  brought  by  the 
plaintiff  against  the  defendants  to  recover  certain  personal 
property  alleged  to  have  been  wrongfully  taken.  The  defend- 
.  ants  admitted  the  taking,  but  justified  in  substance  to  this 
effect:  That  on  the  twenty-eighth  day  of  September,  1887, 
the  defendant  Carlton  recovered  a  judgment  in  a  justice's 
court  before  one  E.  D.  Foudroy,  against  the  plaintiff,  Hamlin,, 
for  the  sum  of  eighty  dollars  and  costs;  that  execution  was- 
issued  thereon,  and  placed  in  the  hands  of  the  defendant 
Kassafer  as  constable,  and  that  the  property  aforesaid  waa^ 
seized  and  taken  into  custody  under  the  same,  etc.  The 
plaintiff  denied  the  recovery  of  the  judgment  in  the  said 
justice's  court,  or  in  any  court,  etc.  Upon  issue  being  thus 
joined,  the  issue  raised  was  as  to  the  validity  of  said  judg- 
ment. 

The  evidence,  as  disclosed  by  the  bill  of  exceptions,  is,  in 
substance,  that  one  E.  D.  Foudroy  had  been  elected  justice  of 
the  peace  for  the  precinct  of  Jacksonville,  at  the  general  elec- 
tion in  1884,  and  had  entered  upon  the  discharge  of  the  duties- 
of  his  office;  that  at  the  general  election  in  1886,  Foudroy  waa 
again  a  candidate  for  that  office,  but  was  defeated  by  one  G, 
A.  Hubbel,  who  received  the  certificate  of  election  and  duly 
qualified,  and  that  he  demanded  of  the  said  Foudroy  the  pos- 
session of  said  office,  its  docket,  and  books  thereunto  belong- 
ing, but  that  Foudroy  refused  to  surrender  the  same,  and. 
continued  to  exercise  and  perform  the  functions  of  the  said  of- 
fice; that  thereafter,  and  at  the  time  of  the  rendition  of  the  said 
judgment  by  the  said  Foudroy,  he  was  in  possession  of  said 
office  in  which  he  had  held  court  as  a  justice  of  the  peace,  and 
of  the  docket  and  books,  and  also  a  sign  at  the  door  notifying 
the  public  he  was  such  officer;  that  the  defendant  Hubbcl, 
when  said  judgment  was  rendered,  was  in  possession  of  the 
town  hall,  and  had  acted  as,  and  performed  the  duties  and 
functions  of,  a  justice  of  the  peace,  and  that  these  matters 
were  open  and  notorious;  but  the  evidence  indicates  that  thesa 
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acts  were  performed  in  his  official  character  as  a  city  recorder, 
by  virtue  of  which  he  was  ex  officio  justice  of  the  peace;  that 
the  defendant  Carlton,  at  the  time  of  the  recovery  of  said 
judgment,  was  a  resident  of  Medford,  and  had  no  knowledge 
of  any  dispute  as  to  who  was  justice  of  the  peace.  Upon  this 
state  of  facts,  the  court  gave  several  instructions  which  were 
excepted  to,  and  refused  to  give  another,  which  constitutes  the 
main  source  of  grievance,  and  from  which  it  is  evident  that 
the  plaintiff  sought  to  have  the  court  instruct  the  jury  that  the 
defendant  Foudroy  was  a  mere  usurper  when  the  judgment  was 
rendered  by  him. 

It  is  admitted,  therefore,  that  this  record  presents  only  one 
question,  Was  Foudroy  a  de  facto  oGScer?  Upon  this  point 
there  would  seem  to  be  little  room  for  controversy,  for  con- 
ceding, as  was  argued,  that  Ilubbel,  by  reason  of  official 
duties  performed  at  the  town  hall,  was  reputed  to  be  a  justice 
of  the  peace,  it  by  no  means  follows  that  these  facts  operated 
to  displace  Foudroy,  and  induct  him  into  the  possession  of  the 
disputed  oflBce.  To  render  the  judgment  void,  Foudroy  must 
have  presumed  to  act  without  any  just  pretense  or  color  of 
title.  As  this  is  the  contention  of  counsel  for  the  plaintiff,  it 
may  not  be  amiss  to  note,  preliminarily,  some  distinctions  as 
to  officers,  which  will  render  the  law  applicable  to  the  facts  in 
hand  more  evident. 

An  office  has  been  defined  to  be  a  right  to  exercise  a  public 
function  or  employment,  and  to  take  the  fees  and  emoluments 
belonging  to  it,  and  Chief  Justice  Marshall  says:  "He  who 
performs  the  duties  of  that  ofiice  is  an  ofTicer."  From  the  in- 
herent nature  of  an  ofiice,  no  less  than  from  reasons  of  public 
policy,  there  cannot  be  two  persons  in  the  possession  of  an  of- 
fice at  the  same  time.  It  becomes  important,  then,  to  observe 
the  distinction  between  an  officer  de  jure  and  an  officer  de 
facto.  Lord  Ellensborough  said:  "One  who  has  the  reputa- 
tion of  being  the  officer  he  assumed  to  bo,  and  yet  is  not  a 
good  officer  in  point  of  law,  is  an  officer  de  facto^':  King  VT 
Corporation  of  Bedford  Level,  6  East,  356.  To  constitute  a 
person  an  officer  de  facto,  he  must  be  in  the  actual  possession 
of  the  office,  and  in  the  exercise  of  its  functions,  and  in  the 
discharge  of  its  duties.  When  this  is  the  fact  necessarily, 
there  can  be  no  other  incumbent  of  the  office.  An  officer 
de  jure  is  one  who  has  the  lawful  right  to  the  office,  but  who 
has  either  been  ousted  from  or  never  actually  taken  posses- 
eion  of  the  office.     When  the  officer  de  jure  is  also  the  officer 
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de  facto,  the  lawful  title  and  possession  is  united;  then  no 
other  person  can  be  an  oflBcer  de  facto  for  that  office.  "Two 
persons  cannot  be  officers  de  facto  for  the  same  office  at  the 
eame  time":  McCahon  v.  Commissioners  of  Leavenworth  Co.,  8 
Kan.  442;  Boardman  v.  Halliday,  10  Paige,  232;  Morgan  v. 
Quackenbush,  22  Barb.  80.  "An  officer  de  facto,"  said  Storrs,  J., 
"is  one  who  exercises  the  duties  of  an  office,  under  color  of  an 
appointment  or  election  to  that  office.  He  diflfers,  on  the  one 
hand,  from  a  mere  usurper  of  an  office,  who  undertakes  to  act 
as  an  officer  without  any  color  of  right;  and  ori  the  other 
hand,  from  an  officer  de  jure,  who  is,  in  all  respects,  legally 
appointed  and  qualified  to  exercise  the  office.  It  is  not  in  all 
cases  easy  to  determine  what  ought  to  be  considered  as  con- 
stituting a  colorable  right  to  an  office,  so  as  to  determine 
whether  one  is  a  mere  usurper":  Plymouth  v.  Painter,  17 
Conn.  588;  44  Am.  Dec.  574. 

The  distinction,  then,  which  the  law  recognizes  is,  that  an 
officer  de  jure  is  one  who  has  the  lawful  right  or  title,  without 
the  possession  of  the  office,  while  an  officer  de  facto  has  the 
possession  and  performs  the  duties  under  the  color  of  right, 
without  being  actually  qualified  in  law  so  to  act,  both  being 
distinguished  from  the  mere  usurper,  who  has  neither  lawful 
title  nor  color  of  right.  The  mere  claim  to  be  a  public  officer 
is  not  enough  to  constitute  one  an  officer  de  facto.  There 
must  be  some  color  to  the  claim  of  right  to  the  office,  or  with- 
out such  color,  a  performance  of  official  duties,  with  the  acquies- 
cence of  the  public,  for  such  a  length  of  time  as  to  raise  a 
presumption  of  colorable  right:  Brown  v.  Lunt,  37  Me.  428; 
Burke  v.  Elliott,  4  Ired,  355;  42  Am.  Dec.  142;  Conover  v. 
Devlin,  15  How.  Pr.  477;  Ex  parte  Strang,  21  Ohio  St.  610. 
Said  Sutherland,  J.:  "There  must  be  some  color  of  election 
or  appointment,  or  an  exercise  of  the  office,  and  an  acquies- 
cence for  a  length  of  time,  which  would  afford  a  strong  pre- 
sumption of  at  least  a  colorable  election  or  appointment": 
Wilcox  V.  Smith,  5  Wend.  233;  21  Am.  Dec.  213;  see  also 
State  V.  Carroll,  38  Conn.  449;  9  Am.  Rep.  409.  It  may  bo 
eaid,  then,  that  the  color  of  right  which  constitutes  one  an 
officer  de  facto  may  consist  in  an  election  or  appointment,  or 
in  holding  over  after  the  expiration  of  one's  term,  or  acqui- 
escence by  the  public  in  the  acts  of  such  officer  for  such  a 
length  of  time  as  to  raise  the  presumption  of  colorable  right 
by  election  or  appointment. 

From  considerations  of  public  policy,  the  law  recognizes 
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the  official  acts  of  such  officers  as  lawful  to  a  certain  extent. 
It  will  not  allow  them  to  be  questioned  collaterally,  and  they 
are  valid  as  to  the  public,  and  as  to  third  persons  who  have 
an  interest  in  the  thing  done:  People  v.  Stevens,  5  Hill,  630; 
Burton  v.  Patten,  2  Jones,  124;  62  Am.  Dec.  194;  People  v. 
Sassovich,  29  Cal.  480.  Within  the  scope  of  his  authority, 
the  acts  of  an  officer  de  jure  are  valid  for  all  purposes.  Not 
BO  with  an  officer  de  facto;  his  acts  are  only  recognized  in  the 
law  to  be  valid  and  eflfectual  so  far  as  they  afifect  the  public 
and  third  persons.  As  to  these,  his  acts  are  as  valid  as  if  he 
were  an  officer  de  jure.  The  reason  of  the  rule  is  apparent. 
It  would  be  as  unjust  as  unreasonable  to  require  every  indi- 
vidual doing  business  with  such  officer  to  investigate  and  de- 
termine at  his  peril  the  title  of  such  officer.  "Third  persons, 
from  the  nature  of  the  case,  cannot  always  investigate  the 
right  of  one  assuming  to  hold  an  important  office,  even  so  far 
as  to  say  that  he  has  color  of  title  to  it  by  virtue  of  some  ap- 
pointment or  election.  If  they  see  him  publicly  exercising  its 
authority,  if  they  ascertain  that  this  is  generally  acquiesced 
in,  they  are  entitled  to  treat  him  as  such  officer,  and  if  they 
employ  him  as  such,  should  not  be  subjected  to  the  danger  of 
having  his  acts  collaterally  called  into  question  ":  Devens,  J., 
in  Petersilea  v.  Stone,  119  Mass.  467;  20  Am.  Rep.  335.  Be- 
sides, it  is  against  the  policy  of  the  law  to  allow  a  suit  between 
private  individuals  to  determine  the  title  to  an  office.  Such 
judgment  could  only  bind  the  parties,  and  would  be  of  no 
effect  as  against  the  public. 

Upon  the  facts  of  the  case  in  hand,  Foudroy  was  not  an 
intruder,  and  did  not  usurp  the  office.  He  may  have  been 
holding  over  without  legal  authority.  His  term  had  expired, 
but  he  had  not  been  ousted,  but  remained  in  the  possession  of 
the  office,  and  continued  to  exercise  the  functions  and  discharge 
its  duties.  A  mere  usurper  is  one  who  acts  without  color  of 
title,  and  whose  acts  are  utterly  void:  Hooper  v.  Goodwin,  48 
Me.  80;  Tucker  v.  Aiken,  7  N.  H.  113.  Said  Christian,  J.: 
"A  mere  usurper  is  one  who  intrudes  himself  into  an  office 
which  is  vacant,  and  ousts  the  incumbent  without  any  color 
of  title  whatever;  and  his  acts  are  void  in  every  respect ": 
McCraw  v.  Williams,  33  Gratt.  513.  Certainly,  upon  no  view 
of  the  facts  can  Foudroy  be  regarded  as  an  intruder  or  usurper 
within  the  purview  of  the  law.  From  the  fact  that  there  was 
evidence  tending  to  show  that  at  the  town  hall  Hubbel  had 
discharged  duties  belonging  to  the  office  of  a  justice  of  th& 
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peace,  and  was  reputed  by  some  persons  to  be  such  officer, 
the  counsel  for  the  plaintiff  assumes  as  a  consequence  that 
Foudroy  had  been  dislodged  or  ousted,  and  that  these  facts, 
without  in  fact  being  in  possession  of  the  office,  its  books,  or 
docket,  operated  in  some  way,  I  suppose,  to  give  him  con- 
etructive  possession,  and  to  constitute  him  an  officer,  not  only 
dejure  but  defacto^  and  to  make  the  acts  of  Foudroy  those  of 
an  intruder  or  usurper. 

Laying  aside  the  fact  that  the  witness  who  testified  as  to 
6uch  acts  of  Hubbel  in  the  town  hall  also  stated,  on  cross- 
examination,  that  Hubbel  was  at  the  time  city  recorder,  by 
virtue  of  which  he  was  ex  officio  justice  of  the  peace,  and  that 
he  did  not  know  whether  such  acts  were  performed  as  an  ez 
officio  justice  of  the  peace  or  not,  it  is  plain  law  that  no  such 
consequences  resulted.  Foudroy  being  in  possession  of  the 
office  with  the  legal  indicia  of  title,  he  was  a  de  facto  officer, 
and  until  the  question  of  title  was  settled  by  a  proper  pro- 
ceeding, he  may  discharge  the  duties  of  the  office.  "  Until 
then,"  that  is,  ousted  by  quo  warranto,  says  Mr.  Blackwell, 
"  he  holds  the  office  by  the  sufferance  of  the  state,  and  the 
silence  of  the  government  is  construed  by  the  courts  as  a 
ratification  of  his  acts,  which  is  equivalent  to  a  precedent 
authority.  When  the  government  acquiesces  in  the  acts  of 
such  an  officer,  third  persons  ought  not  to  be  permitted  to 
question  them":  Blackwell  on  Tax  Titles,  117. 

In  Leach  v.  Cassidy,  23  Ind.  449,  the  court  say:  "  The  law  has 
provided  abundant  means  by  which  an  officer  dejure  may  be- 
come such  de  facto  against  another  who  wrongfully  holds  pos- 
session; but  the  public  are  interested;  while  such  litigation  is 
pending  to  settle  the  right,  the  function  of  the  office  shall  con- 
tinue to  be  exercised,  in  order  that  public  business  may  be  done. 
To  this  end,  it  is  a  rule  of  plain  common  sense,  as  well  as  law, 
that  an  officer  de  facto  shall  act  until  he  be  ousted."  Again,  in 
the  same  court,  in  State  v.  Jones,  19  Ind.  358,  Perkins,  J.,  said: 
"  But  if  when  such  person  attempts  to  take  possession  of  the 
office,  he  is  resisted  by  the  previous  incumbent,  he  will  be 
compelled  to  try  the  right  in  some  mode  prescribed  by  law. 
If  such  elected  or  appointed  person  finds  the  office  in  fact 
vacant,  and  can  take  possession  uncontested  by  the  former  in- 
cumbent, he  may  do  so,"  etc.  To  the  same  effect  in  Mayor 
He.  of  the  City  of  New  York  v.  Conover,  6  Abb.  Pr.  179,  it  is 
said:  "  The  public  interest  —  the  interest  of  all  persons  having 
business  with  the  ofl5ce  in  controversy  —  imperatively  requires 
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that,  uatil  the  question  of  title  can  be  decided,  there  should 
be  some  one  person  recognized  as  in  peaceable  possession  de 
facto  of  the  office,  and  of  course  of  the  muniments  necessary 
to  discharge  its  duties. 

In  State  v.  Durkee,  12  Kan.  314,  the  court  say:  "The  in- 
terest of  the  public  requires  that  somebody  should  exercise 
the  duties  and  functions  of  the  various  offices  pending  a  liti- 
gation concerning  them,  and  no  one  has  a  better  right  to  do  so 
than  the  various  officers  de  facto  who  claimed  to  be  officers  de 
jure."  "  It  would  be  strange  doctrine,"  said  Valentine,  J.,  "  to 
announce  that  whenever  an  officer  steps  out  of  the  place  where 
he  usually  does  his  business  that  any  person  who  chooses  to 
claim  the  office  may  at  once  step  in,  and  become  immediately 
an  officer  de  facto.  Such  a  short  road  to  obtain  a  contested 
office  has  never  yet  been  opened.  This  is  not  the  legal  way 
to  obtain  the  possession  of  a  disputed  office.  The  only  legal 
remedy  in  such  case  for  the  party  out  of  the  office  to  obtain 
the  possession  of  the  same  is  by  a  civil  action  in  the  nature 
of  a  quo  warranto  ":  Braidy  v.  Ther^'tt,  17  Kan.  471.  The  evi- 
dence is  that  Hubbel,  who  was.  elected  and  qualified,  de- 
manded the  office,  but  that  Foudroy,  who  was  in  possession, 
refused  to  deliver  it  up,  or  the  books,  papers,  and  docket,  but 
remained  in  the  possession  of  the  same,  exercising  its  functions 
and  discharging  its  duties,  when  the  judgment  claimed  to  be 
void  was  rendered. 

How,  then,  could  Hubbel  be  in  possession  of  such  office?  If 
he  could  not  acquire  possession  and  make  himself  an  officer 
de  facto  by  slipping  in  when  Foudroy  was  out  of  the  place 
where  he  kept  his  office,  according  to  the  authority  last  cited, 
how  could  the  acts  supposed  to  have  been  performed  as  a  jus- 
tice of  the  peace  in  the  town  hall  operate  to  give  such  posses- 
sion, or  constitute  him  an  officer  de  facto?  However  much  he 
may  have  been  entitled  to  obtain  the  office,  nothing  but  actual 
incumbency  could  make  him  the  justice  of  the  peace  of  the 
precinct  to  which  he  was  elected.  Note  the  analogy  of  the 
facts  in  Morton  v.  Lee,  26  Kan.  287,  to  the  case  in  hand.  For 
brevity,  they  are  taken  from  the  syllabus:  "  Where  a  person  is 
duly  appointed  by  the  government  of  the  state  as  a  justice  of 
the  peace,  and  thereafter  qualifies  and  enters  upon  the  dis- 
charge of  the  duties  of  the  office,  and  is  placed  in  full  posses- 
sion of  the  books,  papers,  and  docket  pertaining  to  the  office, 
and  after  the  expiration  of  his  term  under  his  appointment 
continues  to  hold  over,  and  refuses  upon  demand  of  his  sue- 
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cesser  in  office  to  deliver  up  the  books,  papers,  and  docket  of 
the  office,  and  has  full  charge  and  control  of  the  same,  and 
continues  to  discharge  the  duties  of  the  office,  and  is  generally 
recognized  by  a  largo  portion  of  the  people  where  beholds  his 
office  as  such  officer,  held,  that  he  is  a  justice  of  the  peace  de 
facto,  and  liis  acts  as  justice  of  the  peace,  though  not  those  of 
a  lawful  officer,  are  valid  so  far  as  they  involve  the  interest 
of  the  public  and  third  persons." 

In  Carll  v.  Rhener,  27  Minn.  293,  Smith,  who  had  been 
elected  judge,  qualified,  and  thus  under  a  statute  became  de 
jure  a  judge  in  the  place  of  his  predecessor,  N.,  whose  term 
then  expired.  Thereafter,  upon  the  same  day,  before  S.  began 
to  perform  the  duties  of  the  office,  N.  directed  judgment  in  an 
action  he  had  tried.  Held,  that  his  acts  in  doing  so  were  those 
of  an  officer  de  facto,  and  were  valid. 

From  these  citations,  it  must  be  manifest  that  where  one  is 
holding  over  after  the  expiration  of  his  term  under  claim  or 
color  of  right,  that  his  official  acts  are  those  of  a  de  facto  offi- 
cer, and  are  valid  as  to  the  public  and  third  persons,  and  can- 
not be  collaterally  assailed.  And  it  must  be  considered  as 
equally  well  settled  that  while  he  is  in  possession  of  such 
office  when  an  adverse  claim  is  made,  he  may  continue  to  ex- 
ercise the  office  until  the  question  is  settled.  As  Foudroy  was 
never  ousted,  or  in  any  manner  abandoned  the  office,  but  con- 
tinued in  possession  thereof,  with  all  its  legal  indicia,  exercis- 
ing its  functions  and  discharging  its  duties,  he  was  a  de  facto 
officer,  and  as  such  when  the  judgment  was  rendered,  it  can- 
not be  collaterally  assailed. 

The  judgment  of  the  court  below  must  therefore  be  affirmed. 


Office,  What  is:  Shelby  v.  Alcorn,  72  Am.  Dec.  169,  note  179,  on  the  eub- 
ject  of  office  and  officers;  State  v.  Stanley,  8  Am.  Rep.  488. 

Officer  de  Facto,  Who  is:  State  v.  Carroll,  7  Am.  Rep.  409,  and  note  434; 
State  V.  Williams,  68  Am.  Dec.  65,  and  note  70;  Plymouth  v.  Painter,  44  Id. 
574;  Burke  v.  Elliott,  42  Id.  142;  note  to  Hildreth  v.  Mclntire,  19  Id.  03. 

Officer  de  Jure,  Who  is:  Plymouth  v.  Painter,  44  Am.  Dec.  574. 

Usurper,  Wuo  is:  Plymouth  v.  Painter,  44  Am.  Dec.  574,  and  the  diflFer- 
ence  between  him  and  an  officer  de  facto,  note  580;  note  to  Smith  v.  Bondu- 
rant,  58  Am.  Rep.  442. 

To  Constitute  Officer  de  Facto  there  must  be  color  of  election  or  ap- 
pointment, or  an  exercise  of  the  office  and  acquiescence  therein  by  the  public 
Bufficient  to  create  a  strong  presumption  of  such  colorable  election  or  ap- 
pointment: Wilcox  V.  Smith,  21  Am.  Dec.  213;  Stale  v.  Carroll,  9  Am.  Rep 
409,  and  note;  Burhe  v.  Elliott,  42  Am.  Dec.  142. 
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Right  to  Office  by  Officer  db  Facto  cannot  be  questioned  collaterally: 
llagner  v.  Hayberger,  42  Am.  Dec.  220;  Bean  v.  Tlvompson,  49  Id.  154;  nor 
can  his  acts:  Note  to  Jlildreth  v.  Afclntire,  19  Id.  68. 

Acts  of  de  Facto  Officer  are  Valid  as  far  as  they  affect  the  public  or 
tliird  persons  who  have  an  interest  in  the  thing  done:  Hanover  v.  Seldenridge, 
91  Am.  Dec.  532,  and  note  540. 

Acts  of  Officer  after  Expiration  of  Term  are  valid  as  those  of  a  de 
facto  officer:  Smith  v.  Bondurant,  58  Am.  Rep.  438,  and  note;  State  v.  WiU 
Uams,  C8  Am.  Dec.  65,  and  note. 

Q0O  Warranto  13  Proper  Remedy  to  try  title  to  office:  People  v.  Olda, 
fi8  Am.  Dec.  398,  note  407. 


Yelsian  V.  Lewis. 

[15  Obeoon,  689.] 

It  13  Bityeb's  Own  Fault  if  He  la  so  Negligent  as  not  to  ascertain  the 
right  of  the  vendor  to  sell,  and  he  cannot  successfully  invoke  hia  bona 
fides  to  protect  himself  from  liability  to  the  true  owner,  who  can  only 
be  divested  of  his  rights  or  title  to  his  property  by  hia  own  act,  or  by  op- 
eration of  law.  Every  one  is  bound  at  hia  peril  to  ascertain  in  whom  the 
real  title  is  vested,  and  no  matter  how  much  diligence  he  may  exert  to 
that  end,  he  must  abide  by  the  consequences  of  any  mistake. 

Mere  Possession  op  Another's  Property  affords  no  evidence  that  the 
person  having  possession  has  power  to  sell,  and  he  who  purchases  or 
intermeddles  with  it  must  see  that  he  is  protected  by  the  authority  of 
one  who  has  power  to  sell. 

Possession  Taken  under  Purchase  from  one  without  title,  and  who  has 
himself  been  guilty  of  conversion  in  disposing  of  the  goods,  is  possession 
unauthorized  and  wrongful  at  its  inception,  and  which  the  absence  of 
evil  intent  in  the  purchaser  cannot  make  rightful  or  lawful. 

At  Common  Law,  Conversion  is  Tort  committed  by  a  person  who  deals 
with  chattels  not  belonging  to  him,  in  a  manner  inconsistent  with  the 
rights  of  the  lawful  owner. 

Taking  Possession  of  Personal  Property  under  contract  of  purchase  is 
an  act  based  on  the  assumption  of  ownership,  or  a  right  of  dominion  over 
the  thing  converted,  where  the  vendor  is  without  title,  and  though  with- 
out evil  intent,  is  a  conversion  for  which  trover  lies  without  previous 
demand. 

Intent  with  Which  Wrongful  Act  is  Done  on  the  part  of  party  is  not 
an  essential  element  of  conversion,  but  it  is  enough  that  the  true  owner 
has  been  deprived  of  his  property  by  the  unauthorized  act  of  some  one 
who  assumes  dominion  or  control  over  it. 

Conversion  may  Consist  Simply  of  Purchase,  even  by  an  innocent  party, 
of  goods  or  chattels  from  one  who  has  been  guilty,  of  conversion  in  dis- 
posing of  them,  where  the  buyer  takes  them  into  his  possession  or 
custody;  and  as  trover  and  replevin  are  concurrent  remedies  whenever 
the  taking  is  wrongful,  any  case  in  which  replevin  will  lie  without  demand 
will  support  trover. 

Purchasing  Personal  Property  from  One  Who  has  No  Right  to  sell, 
and  holding  it  to  the  buyer's  use,  is  a  conversion,  for  which  trover  <w 
replevin  will  lie  without  previous  demand  or  refusal. 
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It  is  omlt  where  One  Obtains  Possession  of  property  lawfully  tkat 
demand  is  necessary  to  support  replevin  or  trover. 

It  13  Ditty  of  Warehouseman  not  to  Deliver  Goods  or  grain  deposited 
to  any  other  person  than  the  depositor,  except  on  his  order,  or  by  his 
consent  or  authority. 

Where  Owner  of  Property  Clothes  Another  with  Apparent  Titlb 
or  power  of  disposition,  and  thus  induces  innocent  purchasers  to  buy, 
they  will  be  protected,  not  upon  the  title  or  authority  of  the  party  from 
whom  they  buy,  but  from  the  act  of  the  owner,  who  is  estopped  from 
disputing  as  against  them  the  title  or  power  which  he  allowed  to  appear 
to  be  vested  in  the  party  making  the  sale. 

Where  Parit  Selling  Wheat  in  Warehouse  has  no  indicia  of  owner- 
ship or  power  to  sell,  or  the  warehouseman  no  authority  to  deliver,  so 
that  neither  title  is  conferred,  nor  lawful  possession  given  or  taken,  the 
owner  may  assert  his  title  and  right  to  immediate  possession  as  against 
the  purchaser,  however  innocent  of  evil  intent,  by  suit  in  trover,  with- 
out previous  demand. 

W.  R.  Willis,  for  the  appellants. 

J.  W.  Hamilton,  for  the  respondent. 

By  Court,  Lord,  C.  J.  This  was  an  action  in  trover  for  the 
conversion  of  412  bushels  of  wheat.  The  complaint  is  in  the 
usual  form.  On  the  ground  that  it  did  not  state  facts,  etc.,  a 
demurrer  was  interposed,  which  being  overruled,  the  defend- 
ants served,  viz.,  Merrill  and  Lewis,  filed  separate  answers, 
denying  specifically  each  and  every  material  fact  alleged 
therein.  Upon  issue  being  thus  joined,  a  trial  was  had,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff,  from 
which  this  appeal  is  taken.  The  facts  out  of  which  the  con- 
troversy arises  are  in  substance  these:  The  plaintiff"  had  con- 
tracted to  sell  his  wheat  to  one  W.  P.  Owens,  to  be  delivered 
at  the  warehouse  at  Dillard  station,  and  for  which  he  was  to 
receive  his  pay  when  the  wheat  was  delivered.  Dillard,  who 
was  the  keeper  of  the  warehouse,  was  to  clean  the  wheat  and 
to  store  it  in  his  warehouse  for  him.  Owens  had  made  an 
advance  of  $150  to  the  plaintiff"  on  his  wheat,  for  which  he 
had  given  his  note,  but  which  he  paid  after  his  wheat  was 
taken  away  without  any  authority  or  order  from  him.  The 
defendant  Merrill,  who  was  buying  wheat  for  the  defendants 
Allen  and  Lewis,  as  their  agent,  went  to  the  plaintiff"  to  buy 
his  wheat  while  he  was  thrashing,  but  the  plaintiff"  declined 
to  sell,  telling  the  defendant  Merrill  of  his  sale  to  Owens,  and 
the  advance  he  had  received,  and  at  the  same  time  declined 
to  receive  when  the  plaintiff"  off"ered  to  pay  the  amount  Owens 
had  advanced.  The  plaintiff  had  delivered  at  the  warehouse 
412  bushels  of  wheat  in  two-bushel  sacks,  marked  No.  30, 
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when  Owens  died.  Just  prior  to  this,  the  defendant  Jlerrill 
had  bought  of  Owens  a  lot  of  wheat,  and  got  an  order  to  Dil- 
lard  for  it.  A  part  of  it  inchided  tlio  wheat  in  controversy,  as 
appears  by  the  order  of  Owens  to  Dillard,  and  which  directs 
the  delivery  of  the  wheat  to  Merrill,  and  to  be  shipped  to  his 
order.  Dillard  accepted  the  order,  and  by  the  directions  of 
Merrill  shipped  the  wheat  to  Allen  and  Lewis  at  Portland. 
The  plaintiff  never  saw  the  order  from  Owens  to  deliver  the 
wheat  to  Merrill,  nor  never  asked  Merrill,  or  Allen  and  Lewis 
for  the  wheat.  The  plaintiff  testifies  that  "Dillard  told  me 
his  warehouse  was  getting  full,  and  asked  if  he  could  clean 
and  ship  that  much  [412  bushels]  of  my  wheat.  I  told  Dil- 
lard he  could  clean  it,  but  did  not  tell  him  to  ship  it;  I  did 
not  know  who  got  the  wheat,  except  what  others  told  me.  I 
gave  no  order  to  take  it."  Dillard  testifies  that  "I  told  him 
[plaintiff]  that  I  had  an  order  from  Owens  to  ship  the  wheat 
on  Merrill's  order.  I  told  him  that  my  warehouse  was  get- 
ting full  of  wheat,  and  asked  him  if  I  could  clean  and  ship 
this  lot  of  wheat.  He  said  I  could  clean  it,  and  I  understood 
him  that  I  could  ship  it.  He  did  not  object  to  my  shipping 
it  on  Owens's  order.  I  cleaned  it  and  put  it  out  of  the  ware- 
house into  the  railroad  cars  to  be  delivered  to  Allen  and  Lewis 
at  Portland.''  The  evidence  also  shows  that  the  reason  the 
plaintiff  made  his  contract  that  the  money  was  to  be  paid 
when  the  wheat  was  delivered  was,  in  his  own  words:  "I  had 
trouble  last  year  about  getting  my  money,  and  I  made  this 
arrangement  so  that  I  could  get  my  money  when  the  wheat 
was  sold."  Upon  this  state  of  facts,  as  far  as  relates  to  the 
wheat  of  the  plaintiff,  it  is  clear  that  Owens  sold  it  to  the  de- 
fendant Merrill  as  the  agent  of  the  defendants  Allen  and 
Lewis,  without  the  consent  of  the  plaintiff,  and  when  he  had 
no  title  to  it,  and  could  give  no  lawful  or  rightful  order  for  its 
delivery  to  any  one,  and  that  Dillard  exceeded  his  authority 
when  he  accepted  such  order,  and  by  direction  of  the  defend- 
ant Merrill  put  the  wheat  aboard  of  the  cars  and  delivered  it 
to  the  defendants  without  the  consent  of  the  plaintiff.  Nor  is 
this  disputed,  or  that  these  acts  do  not  constitute  a  wrongful 
taking  or  conversion  as  against  them.  But  the  contention  of 
counsel  for  the  defendants  is,  that  where  the  purchase  is  made 
in  good  faith,  although  from  one  without  title,  and  the  posses- 
sion is  taken  from  one  rightfully  in  possession,  that  the  action 
of  trover  for  a  wrongful  conversion  is  not  maintainable  v/ith- 
out  previous  demand  before  suit,  unless  some  subsequent  acta 
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of  the  purchaser  make  him  guilty  of  a  conversion.  In  a 
word,  he  seeks  to  place  the  transaction  on  the  same  footing  as 
a  sale  by  a  bailee  or  warehouseman,  and  argues  that  as  the 
buyer  acts  in  good  faith,  his  possession  is  lawful,  particularly 
where  he  takes  possession  from  a  warehouseman  who  has  the 
lawful  possession  of  the  goods.  Hence  he  insists  there  is  no 
wrongful  taking  or  conversion  without  some  other  subsequent 
act  of  dominion  or  control  inconsistent  with  the  rights  of  the 
true  owner.  It  is  not  perceived,  however,  how  this  view  can 
aid  the  contention  of  the  counsel  for  the  defendants. 

At  first  blush,  it  may  seem  strange  that  one  who  takes  pos- 
session of  goods  or  chattels  under  a  contract  of  purchase,  from 
one  who  had  no  right  to  sell,  should  be  treated  as  a  wrong- 
doer; but  the  explanation  of  the  principle  lies  in  the  common- 
law  maxim  caveat  emptor,  which  applies  to  the  transfer  of 
personal  property.  It  is  the  buyer's  own  fault,  if  he  is  so  neg- 
ligent as  not  to  ascertain  the  right  of  the  vendor  to  sell,  and 
he  cannot  successfully  invoke  his  bona  fides  to  protect  himself 
from  liability  to  the  true  owner,  who  can  only  be  divested  of 
his  rights  or  title  to  his  property  by  his  own  act,  or  by  the 
operation  of  law.  Every  person  is  bound  at  his  peril  to  ascer- 
tain in  whom  the  real  title  to  property  is  vested,  and  however 
much  diligence  he  may  exert  to  that  end,  he  must  abide  by 
the  consequences  of  any  mistake:  Gilmore  v.  Newton,  9  Allen, 
171;  85  Am.  Dec.  749;  Spraights  v.  Hawley,  39  N.  Y.  141;  100 
Am.  Dec.  452;  Hotchkins  v.  Hunt,  49  Me.  213.  Nothing  can  be 
plainer  than  that  "no  one  can  sell  a  right  when  he  himself  has 
none  to  sell,  and  that  every  such  wrongful  sale,  by  whomsoever 
made,  whether  by  thief  or  bailee,  acts  in  derogation  of  the 
rights  of  the  owner  and  in  hostility  to  his  authority,  and  con- 
sequently can  neither  acquire  themselves  nor  confer  on  the 
purchaser  any  right  or  title  of  such  owner.  Mere  possession 
of  another  man's  property  affords  no  evidence  that  the  person 
having  such  possession  has  power  to  sell  it,  and  he  who  pur- 
chases or  intermeddles  with  it  must  see  to  it  that  he  is  pro- 
tected by  the  authority  of  one  who  has  power  to  sell":  Dixon 
V.  Caldwell,  15  Ohio  St.  412;  86  Am.  Dec.  487;  Spraights  v. 
ITawley,  supra;  Cooper  v.  Newton,  45  N.  H.  339.  A  possession 
taken  under  a  purchase  from  one  without  title,  and  who  has 
himself  been  guilty  of  a  conversion  in  disposing  of  the  goods 
or  chattels,  is  a  possession  unauthorized  and  wrongful  at  its 
inception,  and  which  the  absence  of  evil  intent  in  the  pur- 
chaser cannot  make  rightful  or  lawful.     Such  a  possession  is 
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based  on  the  assumption  of  a  right  of  property,  or  a  right  of 
dominion  over  it,  derived  from  the  contract  of  sale;  and  what 
is  this,  in  the  legal  sense,  but  a  wrongful  intermeddling  or 
asportation  or  detention  of  the  property  of  another?  At  com- 
mon law,  a  conversion  is  that  tort  which  is  committed  by  a 
person  who  deals  with  chattels  not  belonging  to  him,  in  a  man- 
ner which  is  inconsistent  with  the  rights  of  the  lawful  owner: 
Rapalje  and  Lawrence's  Dictionary.  "Any  distinct  act  of 
dominion  wrongfully  exerted  over  one's  property  in  denial  of 
his  right,  or  inconsistent  with  it,  is  a  conversion":  Cooley  on 
Torts,  428;  Ramsby  v.  Beezley,  11  Or.  51.  It  consists  in  the 
exercise  of  dominion  and  control  over  property  inconsistent 
with  and  in  denial  of  the  rights  of  the  true  owner,  or  the  party 
having  the  right  of  possession.  Said  Shepley,  J.;  "  The  exer- 
cise of  such  a  claim  of  right,  or  dominion  over  the  property 
as  assumes  that  he  is  entitled  to  the  possession,  or  to  deprive 
the  party  of  it,  is  a  conversion":  Fernald  v.  Chase,  37  Me.  290. 
The  defendants,  by  taking  possession  under  their  purchase, 
assumed  an  ownership,  and  exercised  a  dominion  over  the 
property  inconsistent  with  the  rights  of  the  plaintiff  as  the 
true  owner.  "  The  very  act,"  said  Lord  Ellenborough,  "  of 
taking  goods  from  one  who  has  no  right  to  dispose  of  them  is 
a  conversion,"  and  held  the  action  of  trover  maintainable: 
Hurst  V.  Gwennap,  2  Stark.  306.  "  And  again,"  said  the  same 
learned  judge,  "the  very  assuming  to  one's  self  the  property 
and  right  of  disposing  of  another  man's  goods  is  a  conversion; 
and  certainly  a  man  is  guilty  of  a  conversion  who  takes  my 
propert}''  by  assignment  from  another  who  has  no  authority  to 
dispose  of  it;  for  what  is  that  but  assisting  the  other  in  carry- 
ing his  wrongful  act  into  effect?"  McCombie  v.  Davies,  6  East, 
638.  The  taking  possession  of  personal  property  under  a  con- 
tract of  purchase  is  an  act  based  on  the  assumption  of  owner- 
ship, or  a  right  of  dominion  over  the  thing  converted,  where 
the  vendor  is  without  title,  and  although  without  evil  intent, 
is  a  conversion  for  which  trover  lies  without  previous  demand. 
The  intent  with  which  the  wrongful  act  is  done  on  the  part 
of  the  defendant  is  not  an  essential  element  of  the  conversion. 
It  is  enough  that  the  true  owner  has  been  deprived  of  his 
property  by  the  unauthorized  act  of  some  person  who  assumes 
dominion  or  control  over  it.  It  is  the  effect  of  the  act  which 
constitutes  the  conversion:  Edwards  on  Bailment,  sec.  162; 
Cooley  pn  Torts,  534,  538,  688;  Flanders  v.  Colby,  28  N.  H. 
S4;  Boyce  v.  Brockway,  31  N.  Y.  490;  Morrill  v.  Moulton,  40 
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Vt.  242.  Hence  the  conversion  may  consist  simply  of  a  pur- 
chase, even  by  an  innocent  party,  of  goods  or  other  personal 
chattels  from  one  who  has  himself  been  guilty  of  a  conversion 
in  disposing  of  them,  where  the  buyer  takea  the  goods  or  chat- 
tels into  his  possession  or  custody.  The  authorities  to  this 
point  are  numerous  and  overwhelming.  As  trover  and  re- 
plevin are  concurrent  remedies  for  the  owner  whenever  the 
taking  is  wrongful,  any  case  in  which  replevin  without  a  de- 
mand has  been  supported  is  an  authority  for  the  maintenance 
of  trover.  In  Galvin  v.  Bacon,  11  Me.  29,  25  Am,  Dec,  258^ 
the  plaintiff  being  the  owner  of  a  horse  bailed  him  to  A  for 
use  for  a  limited  time,  under  the  expectation  of  a  purchase  by 
the  latter.  During  the  time.  A,  for  a  valuable  consideration 
and  without  notice,  sold  the  horse  to  B,  and  he  in  like  manner 
to  the  defendant.  Held,  that  no  previous  demand  was  neces- 
sary to  enable  the  owner  to  maintain  replevin  against  the  last 
purchaser.  The  court  say:  "Whoever  takes  the  property  of 
another,  without  his  assent,  expressed  or  implied,  or  without 
the  assent  of  some  one  authorized  to  act  in  his  behalf,  takes  it 
in  the  eye  of  the  law  tortiously.  That  is  unlawful  which  is 
not  justified  or  warranted  by  law;  and  of  this  character  may 
be  some  acts  which  are  not  attended  with  any  moral  turpi- 
tude." 

In  Hyde  v.  Noble,  13  N.  H,  494, 38  Am.  Dec.  508,  it  was  held 
that  a  party  purchasing  property  from  one  who  has  no  right  to 
sell,  and  holding  it  to  his  own  use,  is  guilty  of  a  direct  act  of 
conversion,  without  any  demand  and  refusal.  Parker,  C.  J., 
said:  "The  purchase  by  the  defendants,  taking  possession  as 
they  appear  to  have  done,  and  holding  it  as  their  own  prop- 
erty, was  a  conversion.  They  received  the  possession  from  one 
who  had  no  authority  to  deliver  it  to  them,  under  a  sale  which 
purported  to  vest  the  property  in  them;  and  they  by  their  pur- 
chase undertook  to  control  it  as  their  own  property.  This  was 
an  assumption  of  power  over  it,  inconsistent  with  the  rights 
of  the  plaintiff.  Purchasing  property  from  one  who  had  no 
right  to  sell,  and  holding  it  to  their  own  use,  is  a  direct  act  of 
conversion,  without  any  demand  or  refusal.  Their  possession 
was  unlawful  at  its  inception,  by  reason  of  the  want  of  au- 
thority in  Kenniston  to  make  the  transfer.  It  is  only  where 
the  party  obtains  the  possession  lawfully  that  it  is  necessary 
to  show  a  demand  and  refusal."  In  Freeman  v.  Underwood, 
66  Me.  233,  the  court  say:  "  But  the  defendants  by  the  pur- 
chase and  possession  of  the  berries,  although  acting  in  good 
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faith  and  in  ignorance  of  the  want  of  title  in  theii  vendors, 
assumed  thereby  an  ownership,  and  exercised  a  domi.  don  over 
the  property,  which  rendered  them  liable  in  trover  to  the  true 
owner,  without  any  demand  therefor."  In  Farley  v.  Lincoln, 
61  N.  H.  579,  12  Am.  Rep.  182,  the  court  say:  "  At  the  time 
of  the  assignment  the  plaintiffs  were  the  absolute  genrral  own- 
ers, and  were  entitled  to  the  immediate  possession  of  the 
goods.  The  assignment  passed  no  title,  and  conferred  no  right 
upon  the  defendant  in  respect  of  the  goods  as  against  the 
plaintiffs,  for  the  obvious  reason  that  Sanborn  had  no  right  or 
title  in  them  as  against  the  plaintiffs  which  he  could  confer 
on  anybody.  This  being  so,  the  first  act  of  possession  exer- 
cised by  the  defendant  over  them  was  inconsistent  with  and 
in  derogation  of  the  plaintiffs'  rights.  Absolute  ownership 
draws  possession  after  it.  If,  then,  the  defendant's  act  in  tak- 
ing possession  was  an  interference  with  the  plaintiffs'  right 
of  actual  possession  growing  out  of  the  ownership,  it  was  in 
legal  effect  a  disturbance  of  their  constructive  possession. 
The  defendant's  act  in  assuming  dominion  over  the  property 
was  none  the  less  an  invasion  of  the  plaintiffs'  right,  and  none 
the  less  a  trespass,  because  he  did  not  intend  a  wrong,  or  know 
that  he  was  committing  one.  An  encroachment  upon  a  legal 
right  must  constitute  a  legal  wrong;  and  it  is  familiar  law 
that  intention  is  of  no  account  in  a  civil  action  brought  by  one 
man  to  recover  damages  for  a  wrongful  interference  with  his 
property  by  another." 

In  Stanley  v.  Gaylord,  1  Gush.  536,  48  Am.  Dec.  643,  which 
is  a  leading  case,  it  was  held  that  a  bona  fide  purchaser  from 
one  who  had  the  actual  possession  of  the  property,  but  with- 
out any  right  to  retain  possession  as  against  the  lawful  owner, 
and  an  actual  taking  of  it,  under  such  purchase,  into  custody 
of  the  purchaser,  would  subject  him  to  an  act  of  trespass  or 
trover  at  the  suit  of  the  lawful  owner,  without  any  previous 
demand.  In  Trudo  v.  Anderson,  10  Mich.  358,  it  was  held 
that  where  one's  property  is  disposed  of,  without  authority,  by 
the  person  having  it  in  charge,  the  owner  may  bring  replevin 
therefor  without  a  previous  demand,  and  that  he  may  do  this, 
notwithstanding  the  property  is  in  the  hands  of  one  who  has 
purchased  it  in  good  faith,  and  without  notice  of  the  title  of 
the  real  owner.  "  Why,"  said  Christian,  J.,  "  should  the  right 
of  the  plaintiff  to  recover  his  property  be  made  to  depend  upon 
the  good  faith  of  the  defendant,  when  that  good  faith  is  no 
■defense  against  the  plaintiff's  right  of  property  or  possession 
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when  a  previous  demand  has  been  made "We  do  not 

think  the  question  of  intent  or  good  faith  in  a  party  receiving 
possession  from  a  wrongful  taker  in  such  cases,  and  where  the 
owner  has  been  guilty  of  no  negligence  or  wrong,  can  have  any 
bearing  on  the  right  of  recovery  in  a  civil  suit  for  the  property 
or  its  value;  and  such  is  clearly  the  weight  of  authority  both 
in  England  and  the  United  States."  And  in  a  late  case  in 
the  same  state  {Hake  v.  Buell,  50  Mich.  90),  it  was  held  that 
trover  for  goods  sold  without  the  owner's  authority  or  ratifica- 
tion may  be  brought  against  the  purchaser  without  formally 
demanding  the  goods  beforehand.  In  Wells  v.  Ragland,  1 
Swan,  501,  it  is  held  that  where  the  possession  of  property  is 
obtained  from  one  who  had  no  right  to  transfer  it,  a  right  of 
action  by  the  owner  against  the  transferee  accrues  as  soon  as 
the  latter  acquires  possession  of  it;  that  the  bare  taking  of 
possession  under  such  circumstances  constitutes  a  new  conver- 
sion, and  that  from  the  time  of  the  commission  of  that  act  the 
statute  will  commence  running.  In  Ilarpending  v.  Meyer,  55 
Cal.  557,  it  was  held  that  when  the  possession  of  property  is 
obtained — in  good  faith  or  otherwise — from  one  who  has  no 
right  to  transfer  it,  a  right  of  action  by  the  owner  against  the 
transferee  accrues  as  soon  as  the  latter  acquires  possession, 
and  no  demand  or  further  act  of  conversion  is  necessary. 

So  far  as  can  be  readily  obtained,  the  weight  of  authority  in 
England  and  the  United  States  is,  that  a  demand  is  deemed 
unnecessary:  See  Maine:  Parsons  v.  Webb,  8  Greenl.  38;  22 
Am.  Dec.  220;  Whipple  v.  Gilpatrick,  19  Me.  427;  Galvin  v. 
Bacon,  11  Id.  28;  25  Am.  Dec.  258;  Freeman  v.  Underwood,  66 
Me.  229;  Bodick  v.  Coburn,  68  Id.  170;  Prime  v.  Cobb,  63  Id. 
202;  Massachusetts:  Stanley  v.  Gaylord,  1  Cush.  536;  48  Am. 
Dec.  643;  Riley  v.  Boston  Water-Power  Co.,  11  Cush.  11;  Chap- 
man V.  Cole,  12  Gray,  141;  71  Am.  Dec.  739;  Gilmore  v.  Neiv- 
ton,  9  Allen,  171;  85  Am.  Dec.  749;  Heckle  v.  Lervey,  101  Mass. 
344;  3  Am.  Rep.  366;  Carter  v.  Kingman,  103  Mass.  517; 
Bearce  v.  Bowker,  115  Id.  129;  Michigan:  Trudo  v.  Anderson, 
10  Mich.  357;  81  Am.  Dec.  795;  Hake  v.  Buell,  60  Mich.  90; 
Illinois:  Gibbsv.  Jones,  AQ  III.  Sid;  Nevada:  Whitman  Mining 
Co.  V.  Tritle,  4  Ney.  494;  Ward  v.  Carson  R.  W.  Co.,  13  Id.  44; 
California:  Harpending  v.  Meyer,  55  Cal.  557;  Mississippi: 
Johnson  v.  White,  13  Smedes  &  M.  584;  Kansas:  Shoemaker  v. 
Simpson,  16  Kan.  52;  Arkansas:  McNeill  v.  Arnold,  17  Ark. 
154;  New  Hampshire:  Hyde  v.  Noble,  13  N.  II.  494;  38  Am 
Dec.  508;  Lovejoy  v.  Jones,  30  N.  H.  164;  51  Id.  580;  Pennsyl- 
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vania:  Carey  v.  Bright,  58  Pa.  St.  70;  Vermont:  Riford  v. 
Montgomery,  7  Vt.  411;  Grant  v.  King,  14  Id.  3G7;  Courtis  v. 
Cane,  32  Id.  232;  76  Am.  Dec.  174;  Deering  v.  Austin,  34  Vt. 
330;  Bucklin  v.  Beale,  38  Id.  653;  Georgia:  Robinson  v.  Mc- 
Donald, 2  Ga.  116;  Wisconsin:  Eldred  v.  Oconto  Co.,  33  Wis. 
133;  OZeson  v.  Merrill,  20  Id.  487;  91  Am.  Dec.  428;  Mary- 
land: Harker  v.  Dement,  9  Gill,  7;  52  Am.  Dec.  670;  Tennes- 
see: Wells  y.  Ragland,  1  Bw an,  501;  Oregon:  Surles  v.  Sweeney y 
11  Or.  24;  contra:  New  York:  Barrett  v.  Warren,  3  Hill,  348; 
Tallman  v.  Turck,  26  Barb.  167.  But  see  ^a^(!s  v.  Conkling, 
10  Wend.  389;  Indiana:  TFood  v.  Cohen,  6  Ind.  455;  63  Am. 
Dec.  389;  Connecticut:  Parker  v.  Middlebrook,  24  Conn.  207. 

It  will  be  noticed  that  the  New  York  authorities  distinguish 
a  delivery  to  the  purchaser,  and  a  taking  of  the  property  out 
of  the  vendor's  possession:  Nash  v.  Mosher,  19  Wend.  431 ;  Ely  v. 
Ehle,  3  N.  Y.  506;  Fuller  v.  Lewis,  13  How.  Pr.  219.  It  was  said 
in  Ely  v.  Ehle,  supra,  "  if  the  goods  be  delivered  by  the  bailee 
trespass  lies  not  against  the  person  to  whom  they  are  deliv- 
ered; but  if  sold  or  taken  without  delivery,  trespass  would  lie 
for  the  taking,"  etc.  And  in  Barrett  v.  Warren,  3  Hill,  348,  it 
was  held  to  be  a  general  rule  that  trespass  will  not  lie  against 
one  who  comes  to  the  possession  of  goods  by  delivery  without 
fault  on  his  part,  although  it  should  turn  out  that  the  person 
who  made  the  delivery  had  no  title  and  was  a  wrong-doer 
Without  approving  these  subtile  distinctions,  still  in  that  view, 
their  application  cannot  be  fitted  to  the  facts  of  this  record. 
When  Dillard,  the  warehouseman,  accepted  the  order,  and  by 
which  he  agreed  to  ship  the  wheat  on  Merrill's  order  and  by 
his  direction,  he  acted  in  derogation  of  and  in  hostility  to 
the  rights  of  the  plaintifi",  his  bailor,  and  in  violation  of  the 
terms  of  the  bailment,  which  the  plaintifi",  it  would  seem,  was 
authorized  to  treat  as  terminated.  Their  evident  purpose  was 
by  their  act  to  afiect  the  possession  of  the  wheat  in  recognition 
of  the  rights  of  ownership  derived  from  the  sale  by  Owens. 
Certainly,  the  bailment  terminated  when  Dillard,  by  direction 
of  Merrill,  and  in  obedience  to  his  order,  took  the  wheat  of  the 
plaintifi*  from  the  warehouse  without  his  consent  and  put  it 
aboard  of  the  cars,  consigned  to  his  principals,  the  defendants 
Allen  and  Lewis,  as  their  property.  The  efiect  of  such  acts 
or  conduct  was  to  restore  his  bailor,  the  plaintifi",  to  his  right 
of  possession.  Nor  were  the  defendants  —  considered  as  one 
—  the  mere  passive  recipients  to  whom  the  wheat  was  de- 
livered.    It  was  they  who  took  the  active  initiative,  and  put 
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in  motion  the  overt  act  which  took  and  put  the  wheat,  or  de- 
livered it  aboard  the  cars  as  their  property,  whereby  the 
plaintiff  lost  control  of — was  deprived  of  —  his  property.  It 
was  not  on  his  own  motion  that  Dillard  removed  the  wheat 
from  the  warehouse  to  the  cars;  he  did  it  at  the  instance  of 
the  defendant  Merrill,  the  agent  of  the  defendants  Allen  and 
Lewis,  and  he  acted  for  him  and  upon  his  order  when  he 
wrongfully  took  the  wheat  from  the  place  where  it  was  de- 
posited, and  put  it  aboard  of  the  cars  for  the  purpose  of  aspor- 
tation, consigned  to  Merrill's  principals,  the  defendants  Allen 
and  Lewis,  as  their  property.  So  that  in  this  view,  it  cannot 
aid  the  case  of  the  defendants,  although  the  law,  as  already 
shown,  is  decisive  of  this  case,  without  resort  to  such  subtile 
distinctions. 

There  is  also  another  phase  of  this  case  to  which  it  is  neces- 
sary to  advert.  It  is  not  clear  that  the  defendant  Merrill  was 
in  the  situation  of  a  person  who  dealt  in  good  faith  and  in 
ignorance  of  the  plaintiff's  title.  Leaving  out  of  the  question 
that  after  the  purchase  from  Owens  and  the  acceptance  of  his 
order  on  the  warehouseman,  that  the  wheat  was  subsequently 
taken  and  removed  upon  Merrill's  order,  the  whole  testimony, 
as  well  as  his  own,  tends  to  show  a  state  of  facts  from  which 
it  might  be  inferred,  on  grounds  of  ordinary  business  pru- 
dence, that  he  knew  the  nature  of  the  contract  between  Owens 
and  the  plaintiff.  The  evidence  discloses  that  he  sought  the 
plaintiff  for  the  purpose  of  purchasing  his  wheat,  and  found 
out  from  him  of  his  sale  to  Owens.  It  is  hardly  to  be  sup- 
posed that  he  would  offer  to  pay  the  advance  which  Owens 
had  made  without  making  inquiry  into  the  facts,  and  that 
when  the  plaintiff  refused  to  substitute  him  to  the  place  of 
Owens,  he  understood  the  ground  of  such  refusal.  It  is  prob- 
able that  he  expected,  and  at  that  time  seemingly  without 
danger  from  a  knowledge,  perhaps,  of  a  fancied  security  in 
the  character  of  the  person  with  whom  he  was  dealing,  that 
the  contract  between  Owens  and  the  plaintiff  would  work  out 
all  right,  and  that  what  was  done  might  be  done  without  in- 
curring any  great  risk.  Still,  if  he  knew  that  Owens  was 
without  title,  whatever  may  have  been  his  reliance  in  the 
matter,  and  bought  the  wheat,  he  was  bound  to  know  that 
Owens  had  no  right  to  give  an  order  for  its  delivery,  to  be 
shipped  subject  to  his  order,  and  that  the  warehouseman, 
Dillard,  had  no  right  to  accept  such  order,  or  deliver  the 
wheat  to  him  for  his  principals,  or  to  be  transported  to  them 
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without  the  conBent  of  the  plaintiff.  In  such  a  case,  it  would 
seem  that  no  demand  was  necessary.  Again,  I  am  inclined 
to  think  that  the  defendants  are  chargeable  with  notice  of  the 
■duties  which  the  law  imposes  on  a  warehouseman,  whose 
■employment  in  its  nature  is  public,  and  the  relation  which 
he  sustains  to  his  depositors  understood,  —  and  among  these 
•duties,  the  chief  of  which  is,  not  to  deliver  the  goods  or  grain 
•deposited  to  any  person  other  than  the  depositor,  except  on 
his  order,  or  by  his  consent  or  authority. 

There  is  no  pretense  that  the  defendants,  or  any  of  them, 
4iad  such  consent,  nor  did  Dillard,  according  to  the  verdict. 
It  would  follow,  then,  if  the  defendants  are  chargeable  with 
notice  of  his  want  of  authority  to  deliver,  even  their  reception  of 
the  wheat  would  be  a  wrongful  taking,  and  therefore  render  a 
previous  demand  unnecessary.  However  this  may  be,  cases 
of  the  kind  under  consideration  bear  no  analogy  to,  and  stand 
on  a  different  footing  from,  those  where  the  owner  of  property 
clothes  another  with  the  apparent  title  or  power  of  disposition, 
whereby  third  parties  are  induced  to  deal  with  him.  In  such 
cases,  the  principle  is  well  settled  that  such  innocent  purchas- 
ers shall  be  protected  in  their  title.  But  the  rights  of  such 
purchasers  do  not  depend  upon  the  actual  title  or  authority  of 
the  party  with  whom  they  deal  directly,  but  are  derived  from 
the  act  of  the  real  owner,  which  precludes  or  estops  him  from 
disputing,  as  against  them,  the  existence  of  the  title,  or  power 
which  he  caused  or  allowed  to  appear  to  be  vested  in  the  party 
making  the  sale  or  conveyance:  Cowdrey  v.  Vandenburgh,  101 
U.  S.  572.  Hence  it  has  been  held  where  one  deposits  wheat 
for  storage,  knowing  that  it  is  to  be  commingled  with  wheat 
purchased  by  the  owner  of  the  warehouse,  and  that  the  latter 
is  selling  and  publicly  shipping  from  the  common  mass,  he 
thereby  confers  a  apparent  ownership  and  authority  to  sell, 
and  is  estopped  to  assert  his  title  as  against  an  innocent  pur- 
chaser in  the  usual  course  of  business:  Preston  v.  Wether- 
spoon,  109  Ind.  457j  58  Am.  Rep.  417.  In  the  case  at  bar,  the 
party  selling  had  no  indicia  of  ownership  or  power  to  sell,  or 
the  warehousemen  authority  to  deliver,  so  that  neither  title 
was  conferred,  nor  lawful  possession  given  or  taken,  which  pre- 
cluded the  plaintiff  as  owner  from  asserting  his  title  and  the 
right  to  the  immediate  possession  of  his  property  as  against  the 
purchasers,  however  innocent  of  evil  intent,  by  suit  without 
previous  demand.  *'  They  received  the  possession  from  one 
who  had  no  authority  to  deliver  it  to  them,  under  a  sale  which 
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purported  to  vest  the  property  in  them;  and  they  by  the  pur- 
chase undertook  to  control  it  as  their  own  property.  This  was 
an  assumption  of  power  over  it  inconsistent  with  the  rights  of 
the  plaintiff ":  Hyde  v.  Noble,  supra.  The  possession  of  the 
defendants  was  not  a  mere  custody,  without  reference  to  the 
question  of  title  or  ownership  of  the  property,  as  in  the  case  of 
a  common  carrier  who  receives  property  from  one  not  right- 
fully entitled  to  the  possession  and  in  ignorance  of  the  title  of 
the  true  owner;  but  it  was  a  possession  given  and  taken  in 
pursuance  of  the  contract  of  sale,  and  on  the  assumption  of 
ownership,  and  the  right  to  exercise  dominion  and  control  over 
it.  In  such  case,  good  faith,  or  the  absence  of  evil  intent,  can 
not  infuse  validity  into  the  transaction,  nor  make  a  possession 
rightful  which  is  exercised  in  derogation  of  the  rights  of  the 
true  owner  to  control  and  enjoy  his  property.  Nor  is  the  plain- 
tiff "  bound  to  tender  an  issue,  or  litigate  a  question  upon  the 
grievance  or  innocence  of  a  party  who  contests  his  right  to  the 
property,"  and  by  his  evidence  shows  that  he  claimed  it  ad- 
versely to  him. 

The  judgment  must  be  affirmed. 

Caveat  Emptor  is  Rule  on  Sale  of  Chattels:  Brown  v.  Cfray,  72  Am, 
Dec.  563,  and  note  5C6;  note  to  Scott  v.  Ilix,  C2  Id.  460. 

Mere  Possession  of  Another's  Property  is  not  such  evidence  of  own- 
ership or  authority  to  sell  that  third  persons  have  the  right,  as  against  the 
owner,  to  rely  thereon:  SpraijIUs  v.  Hawley,  100  Am.  Dec.  452,  and  note 
458;  Johnson  v.  Frishie,  96  Id.  508;  FawceU  v.  Osborn,  83  Id.  278,  note  285. 

Conversion  to  Sustain  Trover,  What  Constitutes:  Tinker  v.  Morrill, 
94  Am.  Dec.  345,  and  note  349;  Gilmore  v.  Newton,  85  Id.  749,  and  note; 
Woodman  v.  Hubbard,  57  Id.  310,  and  note. 

Motive  in  Conversion  is  only  material  to  resist  recovery  of  exemplary 
damages:  Hacker  v.  Dement,  52  Km.  Dec.  670,  note  680. 

No  Demand  is  Necessary  where  the  taking  is  actual  and  tortious:  Oil- 
more  v.  Newton,  85  Am.  Dec.  749,  note  751;  but  it  is  where  the  possession 
was  first  gained  legally:  Buel  v.  Pumphrey,  56  Id.  714,  and  note;  and  the 
same  rule  prevails  in  replevin:  Olesonv.  Merrill,  91  Id.  429,  note  432;  Buttles 
V.  Haughwout,  89  Id.  401;  Trudo  v.  Anderson,  81  Id.  795. 

Purchase  in  Good  Faith,  from  One  who  has  no  right  to  sell,  is  not  a 
good  defense  to  an  action  for  conversion:  Hills  v.  Snell,  6  Am.  Rep.  216. 

Whatever  will  Support  Replevin  will  Support  Trover:  Oleson  v. 
Merrill,  91  Am.  Dec.  429,  and  note  432. 

Purchaser  from  Agent  of  Owner  will  be  Protected:  Carmichael  v. 
Buck,  70  Am.  Dec.  226,  note  230. 

Purchaser  from  One  without  Title  or  authority  to  sell  gets  no  title: 
Saltus  v.  Everett,  32  Am.  Dec.  541.  The  vendee  can  get  no  better  title  than 
the  vendor  possesses:  Agnew  v.  Johnson,  62  Id.  303,  note  307. 
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OwNEK  OP  Chattel  cannot  be  Divested  op  Title  without  his  Con- 
sent. It  is  a  general  rule  of  law,  sustained  by  an  unvarying  course  of  de- 
cisions, that  the  owner  of  property  cannot  be  divested  of  it  except  by  hi* 
consent  or  by  legal  process:  Williams  v.  Merle,  11  Wend.  80;  25  Am.  Dec. 
604,  and  note  606;  Quinn  v.  Davis,  78  Pa.  St.  15,  18;  Ventress  v.  Smith,  10 
Pet.  161,  174;  or  in  other  words,  the  vendor  of  a  chattel  can  transfer  no 
more  than  the  interest  which  he  lawfully  has  therein :  Burton  v.  Curyea,  40 
El,  320;  89  Am.  Dec.  350,  and  note  361;  Bradeen  v.  Brooks,  22  Me.  463; 
Agmw  V.  Johnson,  22  Pa.  St.  471;  62  Am.  Dec.  303;  Ripley  v.  Dolbier,  18  Me. 
382;  McMahon  v.  Sloan,  12  Pa.  St.  229;  51  Am.  Dec.  601,  and  note  607. 
Therefore  a  purchaser  from  one  having  no  title  gets  none,  for  he  who  has  no 
title  can  convey  none,  and  a  bad  title  is  not  made  good  by  the  ignorance  of 
the  purchaser  of  its  defects;  nor  his  want  of  knowledge  of  a  better  title: 
Barnes  v.  Meeds,  8  Ired.  292;  49  Am.  Dec.  390;  Williamson  v.  Williamson,  3 
Smedes  &  M.  715;  41  Am.  Dec.  636;  Fawcett  v.  Osborn,  32  111.  411;  83  Am. 
Dec.  278,  and  note  285.  Nor  by  the  fact  that  he  is  an  honest  bona  fide  pur- 
chaser: Saltus  V.  Everett,  20  Wend.  267;  32  Am.  Dec.  541;  Williams  v.  Merle, 
11  Wend.  80;  25  Am.  Dec.  604,  and  note  606,  615.  This  rule  might  perhaps 
be  less  broadly  stated,  and  be  extended  in  its  application  to  those  not  only 
having  no  title,  but  also  to  those  having  no  authority  to  sell,  although  these 
latter  are  included  in  several  cases  among  the  exceptions  to  the  general  rule: 
Williams  v.  Merle,  11  Wend.  80;  25  Am.  Dec.  604,  and  note  606;  Saltus  v. 
Everett,  20  Wend.  267;  32  Am.  Dec.  541,  and  note  554,  and  cases  herein, 
jjos^  This  rule,  however,  obtains  only  to  the  advantage  of  the  rightful 
owner:   Ventress  v.  Smith,  10  Pet.  161,  174,  and  cases  cited  herein,  ante. 

Possession  only  Prima  Facie  Evidence  of  Title.  —  Possession  of  per- 
sonal property  is  prima  facie  evidence  of  title,  good  as  against  everybody  but 
the  rightful  owner;  merely  parting  with  the  possession  by  the  owner  affords 
no  conclusive  evidence  of  a  change  of  title:  Magee  v.  Scott,  9  Cush.  148;  55 
Am.  Dec.  49,  and  note  52;  Avei-y  v.  demons,  18  Conn.  306;  46  Am.  Dec.  323, 
and  note  325;  Wright  v.  Solomon,  19  Cal.  64;  79  Am.  Dec.  196,  and  note  203; 
Bergen  v.  Biggs,  34  111.  170;  85  Am.  Dec.  304;  Spraighis  v.  Hawley,  39  N.  Y. 
441;  100  Am.  Dec.  452,  and  note  458;  Dick  v.  Cooper,  24  Pa.  St.  217;  64  Am. 
Dec.  652;  Fawcett  v.  Oaborn,  32  111.  411;  83  Am.  Dec.  278,  and  note  285. 
The  rule  being  that  the  mere  possession  of  a  chattel  is  not,  as  in  case  of  nego- 
tiable paper  or  money,  assurance  of  title  or  authority  to  dispose  of  it,  and 
he  who  assumes  to  deal  or  intermeddle  with  personal  property  not  his  own 
must  see  to  it  that  he  has  a  warrant  therefor  from  some  one  who  is  authorized 
to  give  it:  Spraighfs  v.  Hawley,  39  N.  Y.  441;  100  Am.  Dec.  452,  and  note 
458.  Therefore,  as  was  said  in  Ketchum  v.  Brennan,  53  Miss.  596,  607,  "a 
buyer  must  beware  of  purchasing  from  one  who  has  not  title,  —  possession  is 
not  title.  It  is  prima  facie  evidence  of  title,  but  nothing  more.  A  buyer 
should  not  content  himself  with  prima  facie,  title.  It  cannot  avail  him  as 
against  the  title.  It  will  until  the  presumption  arising  from  possession  is 
removed,  but  when  the  prima  facie  title  is  destroyed  by  proof  that,  while 
title  seemed  to  be  in  the  possessor,  it  was  in  truth  in  anothet,  the  prima 
facie  title  must  yield  to  the  actual  title.  A  buyer  may  trust  to  appearances; 
but  if  they  prove  false  and  delusive,  he  takes  the  risk,  and  must  abide  the 

result Whether  the  possessor  of  property  has  borrowed  it  or  hired  it 

or  purchased  it,  and  what  is  the  nature  and  extent  of  his  right  to  it,  should 
be  ascertained  by  him  who  proposes  to  deal  with  him  aa  to  such  property," 
since  the  true  owner  may  follow  his  property  and  reclaim  it  wherever  found: 
FatoceU  v.  Osborn,  32  111.  411;  83  Am.  Dec.  278.     So  the  mere  possession  of 
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a  mortgaged  chattel  by  the  mortgagor  is  not  such  evidence  of  ownership  or 
authority  to  sell  the  property  as  will  protect,  against  tho  claim  of  the  mort- 
gagee, one  who,  as  agent  of  the  mortgagor,  sells  the  property,  and  pays  the 
proceeds  in  good  faith  to  his  principal,  in  the  belief  that  he  was  the  true 
owner:  Spraights  v.  Hawley,  39  N.  Y.  441;  100  Am.  Dec.  452;  and  the  bar© 
possession  of  a  horse  by  an  army  officer  with  the  consent  of  the  quarter- 
master having  charge  of  horses  belonging  to  the  government,  and  the  sale  of 
such  horse  by  him  to  another,  although  a  bona  fide  purchaser,  are  not  suffi- 
cient to  pass  title  to  the  purchaser:  Jolinson  v.  Frisbie,  29  Md.  76;  96  Am. 
Dec.  508. 

No  Distinction  between  Government  Sale  and  Private  Sale  as  to 
CoNFEKEiNG  TiTLE.  —  Where  a  stolen  horse  was  sold  at  a  private  govern- 
ment sale,  it  was  held  that  the  vendee  acquired  no  title  as  against  the  right- 
ful owner;  there  being  no  distinction  in  this  respect  between  a  public  sale 
by  the  government  and  a  sale  by  a  private  individual:  Black  v.  Jones,  64 
N.  C.  318,  320;  and  see  also  Wilson  v.  Crocket,  43  Mo.  216;  97  Am.  Dec.  389. 

Where  Goods  are  Lost  or  Stolen  or  Obtained  by  Finding.  —  Loss 
by  accident,  theft,  or  robbery  does  not  divest  the  owner  of  goods  of  their 
title,  nor  give  a  bona  fide  purchaser  of  them  a  title:  Salttts  v.  Everett,  20 
Wend.  267;  32  Am.  Dec.  541,  546;  but  see  Jones  v.  Mellis,  41  111.  482;  89 
Am.  Dec.  389,  and  note  391.  Since  no  title  can  pass  through  a  thief,  those 
who  buy  of  him  should  be  compelled  to  give  up  the  property,  unless  they 
have  converted  it,  when  they  should  be  held  for  its  value:  Koch  v.  Branch, 
44  Mo.  542;  100  Am.  Dec.  324.  And  it  makes  no  difference  as  to  a  purchaser 
from  a  thief  of  stolen  goods,  whether  the  larceny  be  larceny  at  tho  common 
law,  or  larceny  as  defined  by  the  modem  English  and  American  authorities; 
the  value  of  the  goods  may  be  recovered  by  the  owner  without  regard  to  the 
innocence  or  good  faith  of  the  parties  making  the  purchase:  Breckenridge  v. 
McAfee,  54  Ind.  141,  148.  So  the  finding  of  goods,  or  the  obtaining  of  them 
by  any  other  means,  enables  a  vendor  of  personal  property  to  sell  no  more  than 
the  interest  which  he  legally  possesses,  nor  may  he,  by  such  sale,  deprive  the 
true  owner  of  his  lawful  right  to  claim  either  the  article  so  sold  or  restitu- 
tion therefor,  even  against  a  bona  fide  purchaser:  Wilson  v.  Crocket,  43  Mo. 
216;  97  Am.  Dec.  389,  and  note  392. 

Sales  in  Market  Overt. — The  ancient  rule  of  the  common  law  was 
that  title  to  personal  property  could  not  be  acquired  from  one  who  had  him- 
self no  title  in  general,  except  by  a  bona  fide  sale  in  market  overt:  Carmichael 
V.  Buck,  10  Rich.  332;  70  Am.  Dec.  226.  This  doctrine,  however,  of  sales  in 
market  overt,  protecting  the  buyer,  is  not  recognized  as  of  any  force  in  this 
country:  Ventress  v.  Smith,  10  Pet.  161,  176;  Wilson  v.  Crockett,  43  Mo.  210; 
97  Am.  Dec.  389,  390;  2  Schouler  on  Personal  Property,  ed.  1884,  sec.  19; 
Koch  V.  Branch,  44  Mo.  542;  100  Am.  Dec.  324,  326;  Hoffman  v.  Carwo,  22 
Wend.  285,  and  note;  Rogers  v.  Huie,  1  Cal.  429;  54  Am.  Dec.  300;  Saltua 
V.  Everett,  20  Wend.  267;  32  Am.  Dec.  541;  Worthy  v.  Johnson,  8  Ga.  230; 
62  Am.  Dec.  399;  Wheelwrigld  v.  Depeyster,  1  Johns.  471;  3  Am.  Dec.  845;  Lem 
V.  Booth,  58  Md.  305;  42  Am.  Rep.  332;  Hosack  v.  Weaver,  1  Yeates,  478; 
Boston  V.  Worthington,  5  Serg.  &  R.  130;  King  v.  Ricliards,  6  Whart.  418,  and 
notes;  25  Am.  Dec.  607;  70  Am.  Dec.  230. 

Where  the  Character  of  the  Property  Stolen  is  Changed,  or  is 
Enhanced  in  Value  by  Labor.  —  Where  a  trespasser  cuts  trees  from  the 
owner's  land  and  converts  them  into  jailroad  ties,  and  they  are  thereafter 
purchased  by  one  in  good  faith,  it  is  held  that  the  owner  is  not  divested  of 
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his  title  thereto,  but  may  recover  the  specific  property.  The  court  said: 
"The  rule  is  well  established,  with  scarcely  an  exception,  that  where  the 
identity  of  the  original  article  can  be  traced,  the  right  of  property  in  the 

original  owner  continues  to  exist When  the  identity  of  tlie  original 

article  is  lost,  we  can  easily  well  see  how  the  title  is  gone  from  the  original 
owner,  as  where  grapes  have  been  converted  into  wine,  or  timber  into  a  house, 
or  corn  into  whisky,  or  where  railroad  ties  have  become  part  of  the  road. 
In  all  such  cases  it  will  be  adjudged  as  a  matter  of  law  that  the  identity  of 
the  article  is  destroyed,  and  the  rights  of  the  innocent  purchaser  will  be  pro- 
tected. There  has  been  such  a  mechanical  transformation  of  the  articla  as 
to  destroy  its  identity,  and  the  mere  fact  that  the  timber  can  be  traced  into 
a  building,  or  the  corn  to  the  distillery  in  which  the  whisky  was  made,  or 
out  of  which  it  was  made,  ia  not  such  an  identification  of  the  property  as 

would  authorize  its  recovery If  the  timber  had  been  worked  into  the 

depot  buildings  of  the  company,  or  made  part  of  tho  road-bed  by  laying  it 
down  as  ties,  this  annexation  to   the  principal  improvement  would  have 

divested  the  owner  of  title When  an  accidental  appropriation  or  a 

conversion  is  made  under  a  mistake  of  fact,  it  is  conceded  that  under  certain 
circumstances  the  purchaser  must  look  alone  to  his  action  for  damages.  The 
general  doctrine  is,  that  the  accession  of  mere  value  by  the  application  of 
Bkill  and  labor  alone  is  insufficient  to  divest  the  owner  of  title.  Excep- 
tions are  to  be  found  to  this  rule,"  however,  and  in  cases  of  wanton  trespassers, 
the  rule  is  more  strict  than  in  cases  of  mistake:  Strubbee  v.  Ti-usteea  Cincinnati 
R'y,  78  Ky,  481 ;  see  Newmark  on  Sales,  sec.  182. 

Bona  Fide  Purchaser  from  Vendee  under  Conditional  Sale.  —  The 
current  of  authority  is,  that  a  party  who  purchases  chattels  in  good  faith 
from  a  vendee,  under  a  conditional  sale,  acquires  no  right  thereto  as  against 
the  original  vendor,  if  no  negligence  can  be  imputed  to  the  latter  in  asserting 
his  claim:  Sargent  v.  Metcalf,  5  Gray,  306;  66  Am.  Dec.  368,  and  note  369; 
Sumner  v.  Woods,  67  Ala.  139;  42  Am.  Rep.  104,  and  note  105;  Burhanh  v. 
Crocker,  7  Gray,  158;  06  Am.  Dec.  470;  Ketchum  v.  Brennan,  53  Miss.  596, 
607.  Provided,  always,  that  there  is  an  express  stipulation  that  no  title 
shall  pass  till  the  price  is  paid:  Dunbar  v.  Rawles,  28  Ind.  225;  92  Am.  Dec. 
311,  and  note  317;  Bailey  v.  Harris,  8  Iowa,  331;  74  Am.  Dec.  312,  and  note 
313.  But  see  Haggerty  v.  Palmer,  6  Johns.  Ch.  437;  Keeler  v.  Field,  I  Paigo, 
315;  Smilh  v.  Lynes,  5  N.  Y.  41.  And  also  provided  that  the  conditional 
vendor  is  guilty  of  no  laches:  Crocker  v.  GulU/er,  44  Me.  491;  09  Am.  Dec. 
118;  Sargent  v.  Metcalf,  5  Gray,  306;  66  Am.  Dec.  368,  and  note  369.  Tlie 
reason  of  the  above  rule  is,  that  the  veudee  under  a  conditional  sale  is 
deemed,  as  a  general  rule,  only  a  bailee  for  a  specific  purpose,  and  having 
only  the  bare  right  of  possession,  he  has  therefore  no  title  to  confer  on  others 
by  a  sale  to  them:  Harknesa  v.  Russell,  118  U.  S.  663;  Newmark  on  Sales,  sec. 
19;  KetcJium  v.  Brennan,  53  Miss.  596,  607.  So  a  purchaser  in  good  faith 
from  one  holding  a  sewing-machine  under  a  conditional  sale  obtains  no  title 
against  the  conditional  vendor:  Singer  Mfg.  Co.  v.  GraJiam,  8  Or.  17;  34  Am. 
Rep.  572.  And  in  another  case,  where  S.  purchased  of  the  defendant  com- 
pany a  safe  on  credit,  under  a  contract  that  the  safe  was  to  be  the  property 
of  the  company  until  the  price  was  paid,  and  subsequently  S.  sold  and  de- 
livered the  safe  to  the  plaintiff,  who  bought  and  paid  for  it  in  good  faith» 
without  knowledge  of  the  contract  between  S.  and  the  company,  it  was  held 
that  the  plaintiff  only  acquired  such  title  in  the  safe  as  his  vendor  had,  and 
that  the  company  was  the  owner:  Marvin  Safe  Co.  v.  Norton,  48  N.  J.  L. 
412;  57  Am.  Rep.  566.     In  the  following  case  it  would  seem  that  this  nil© 
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was  carried  to  its  extreme  limit.  The  facts  were  these:  The  plaintiff  sold  a 
chattel  to  G.  on  condition  that  it  should  remain  the  plaintiff 's  until  paid  f or» 
and  gave  him  a  receipted  bill  of  sale  therefor,  omitting,  at  G.'s  request,  any 
statement  of  the  condition.  The  defendant  bought  the  chattel  of  G.,  with- 
out notice  of  the  condition,  after  having  been  informed  by  the  plaintiff  that 
ho  had  sold  it  to  G.,  and  after  having  seen  the  bill  of  sale,  but  before  G.  had 
paid  the  plaintiff  for  it.  It  was  held  that,  in  the  absence  of  fraud,  the  plain- 
tiff was  not  estopped  to  claim  tlie  chattel  from  the  defendant:  ZucMman  v. 
lioberts,  109  Mass.  63;  12  Am.  Rep.  6G3.  Though  in  Pennsylvania,  where 
furniture  was  sold  upon  the  written  agreement  of  the  purchaser  to  pay  not 
loss  than  five  dollars  a  week  until  the  price  was  paid,  the  goods  to  remain  the 
property  of  the  seller,  subject  to  removal  upon  failure  to  make  any  or  all  of 
such  payments,  and  the  furniture  was  delivered  to  the  purchaser,  who  failed 
to  make  any  payment,  and  sold  it  to  a  third  person  who  had  no  knowledge 
of  tlie  agreement,  it  was  held  that  the  latter  obtained  a  valid  title:  Siadtfiekl 
V.  Huntsman,  92  Pa.  St.  53;  37  Am.  Rep.  661,  and  note  664;  and  see  Kinttel  v. 
Cushinj,  57  Tex.  354,  44  Am.  Rep.  598,  where  the  registration  laws  seem  to  bo 
the  governing  factor  as  to  whether  such  subpurchaser  may  hold  such  chattels. 
The  leading  case  of  Harkness  v.  Russell,  118  U.  S.  663,  678,  quoted  from  in 
note  57  Am.  Rep.  575,  exhaustively  reviews  the  law  in  the  different  states 
upon  this  point,  so  that  it  is  unnecessary  to  make  here  more  than  a  very 
brief  summary  from  that  opinion  as  to  some  of  the  states.  It  is  there  said 
that  there  has  been  some  diversity  of  opinion  in  New  York  in  relation  to  the 
title  of  a  honajide  purchaser  from  a  vendee  who  holds  property  under  a  con- 
tract for  a  conditional  sale;  and  the  authorities  in  that  state  are  there  fully 
considered.  It  is  also  there  said  that  the  Illinois  rule  is,  that  a  bonajide  pur- 
chaser from  a  conditional  vendee,  without  notice,  has  a  valid  title.  Also, 
that  by  recent  statutes  in  Maine,  Vermont,  and  Iowa  it  is  declared  that  no 
such  agreement  in  regard  to  personal  property  shall  be  valid  against  third 
persons  without  notice.  As  to  the  differing  rule  in  Pennsylvania  and  some 
other  states,  and  the  reasons  upon  which  they  are  based,  see  opinion  in  said 
case  in  extenso;  also  Newmark  on  Sales,  sees.  19,  193,  194. 

Exceptions  to  the  General  Rule.  —  Cash,  Dank  Bills,  etc.  — The  most 
notable  exception  to  the  rule  that  the  vendor  can  confer  by  sale  no  greater 
title  than  he  himself  has,  and  that  the  true  owner  cannot  be  divested  of  hia 
title  without  his  consent,  except  by  legal  process  or  some  improvidence  of 
his  own,  exists  in  the  case  of  cash,  bank  bills,  notes,  checks,  and  other  nego- 
tiable instruments  payable  to  bearer  and  transferable  by  delivery  in  the 
ordinary  course  of  business  to  a  person  taking  them  honajide  and  for  value. 
The  rule  being  "well  settled  at  common  law  that  the  bonajide  holder  of 
money  or  negotiable  paper  transferable  by  mere  delivery,  and  not  overdue, 
who  has  taken  it  in  the  usual  course  of  business  and  for  a  valuable  considera- 
tion, acquires  a  perfect  title This  exception  to  the  common-law  rule, 

that  the  purchaser  of  a  chattel  can  acquire  no  better  title  than  the  vendor 
had,  has  been  adopted,  because,  in  the  language  of  Lord  Kenyon  in  Lawson 
v.  Weston,  4  Esp.  66,  the  contrary  principle  'would  at  once  paralyze  the 
circulation  of  all  paper  in  the  country,  and  with  it  all  its  commerce'  ":  Jane* 
v.  Ntllis,  41  111.  482;  89  Am.  Dec.  389;  Fawcclt  v.  Oshorn,  32  111.  411;  83  Am. 
Dec.  278;  2  Schouler  on  Personal  Property,  ed.  1884,  sec.  20;  Newmark  on 
Sales,  sec.  174;  Saltus  v.  Everett,  20  Wend.  207;  32  Am.  Dec.  641;  and  see 
note  25  Id.  610. 

Stolen  Bank  Bills.  —  So  the  holder  of  a  bank  bill  stolen  before  issuance, 
who  receives  it  bonajide  in  the  usual  course  of  business  for  value,  may  recover 
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on  it  agaiaat  tbe  bank,  tbougb  he  was  gu3ty  of  even  gross  negligence  is 
taking  it,  there  being  no  evidence  of  fraud:  Worcester  Bank  v.  Dorcliester 
3 ink,  10  Gush.  488;  57  Am.  Dec.  120,  and  note  122. 

Note  Traiv^ferahle  by  Delivery.  —  A  note  transferable  by  delivery,  if  not 
overdue  or  apparently  dishonored,  may,  in  the  ordinary  course  of  business, 
in  good  f?ith,  and  for  a  valuable  consideration,  bo  transferred  so  as  to  vest  a 
valid  title  in  the  transferee,  although  stolen  from  the  true  owner  or  deposited 
with  the  transferrer  for  some  special  purpose,  and  without  authority  to  trans- 
fer it:    Wheeler  v.  Guild,  20  Pick.  545;  32  Am.  Dec.  231,  and  note  238. 

Stolen  Government  Bonds.  —  The  sale  by  a  thief  of  a  government  bond  to 
a  purchaser  in  good  faith  for  value,  without  notice,  passes  a  good  title:  Jonea 
V.  NelUs,  41  111.  482;  89  Am.  Dec.  389,  and  note  391. 

Stolen  Stock  CertiJiccUea.  —  A  bona  Jide  purchaser  of  certificates  of  stock, 
standing  on  the  company's  books  in  the  name  of  the  former  owner,  regularly 
indorsed  by  him,  and  stolen  from  the  present  owner  without  his  fault,  gets 
no  title:  Barstow  v.  Savage  Min.  Co.,  64  Cal.  388;  49  Am.  Rep.  705;  sea 
Sherwood  v.  Meadow  Valley  Min.  Co.,  50  Cal.  4!2. 

WareJiOuse  Receipts  are  not  negotiable  so  as  to  enable  the  person  holding 
them  to  transfer  a  greater  right  or  title  to  the  property  mentioned  in  them 
than  he  has  himself.  They  stand  in  the  place  of  the  property  itself;  the 
delivery  of  the  receipts  has  the  same  effect  as  the  delivery  of  the  property,  — 
no  greater,  no  less;  and  a  transfer  of  a  warehouse  receipt  by  a  person  in  pos- 
session gives  no  higher  title  than  would  the  transfer  of  the  property  to  the 
same  person:  Burton  v.  Curyea,  40  111.  320;  89  Am.  Dec.  350,  and  note  361. 

Bill  of  Lading  or  Other  Document  Describing  or  Symbolizing  Property 
Sold.  —  A  bill  of  lading  fraudulently  made,  whereby  the  goods  of  one  person 
are  shipped  to  or  in  the  name  of  another,  without  the  consent  or  knowledge 
of  the  former,  will  not  enable  the  latte-  to  transfer  the  goods  even  to  an 
innocent  purchaser  for  value  in  the  ordinary  course  of  business:  SaUus  v. 
Everett,  20  Wend.  267;  32  Am.  Dec.  541.  So  the  vendee  of  chattels  will  noc 
acquire  any  title  thereto  if  the  vendor  has  none  to  transfer,  even  when  the 
sale  is  made  or  confirmed  by  the  transfer  of  a  bill  of  lading  or  other  docu- 
ment symbolizing  and  describing  the  property  sold:  Burton  v.  Curyea,  40 
m.  320;  89  Am.  Dec.  350,  and  note  361. 

Negotiable  Paper  7nust  be  Purchased  in  Good  Faith  and  for  Value — Degree  of 
Prudence  Required.  —  The  transferee  of  lost  or  stolen  negotiable  paper  must, 
to  acquire  a  valid  title  thereto,  have  both  paid  a  valuable  consideration  and 
have  taken  it  bona  fide:  Vairin  v.  Hobson,  8  La.  50;  28  Am.  Dec.  125;  since 
if  circumstances  are  existing  which  are  calculated  to  raise  suspicion  in  the 
mind  of  a  man  of  ordinary  prudence  and  discretion,  such  fact  will  prevent 
a  purchaser  of  such  paper  from  acquiring  title  better  than  that  of  his 
vendor:  Id. 

Other  Exceptions  —  Sale  por  Cash  —  Vendee  in  Possession  with- 
out Payment.  —  Where  the  sale  is  made  for  cash,  but  the  goods  are  delivered 
without  payment  being  made,  such  condition  will  be  presumed  to  have  been 
waived,  and  a  purchaser  bona  fide  from  the  vendee  acqiiires  a  good  title: 
Leedom  v.  PMllips,  1  Yeates,  527;  Backentosa  v.  Speicher,  31  Pa.  St.  324.  See 
also  note  to  25  Am.  Dec.  614. 

Title  ok  Right  to  Reclaim  Reserved.  —  "Some  of  the  cases,  not  fol- 
lowing the  current  of  authority,  raise  another  exception  in  the  case  of  an  im- 
mediate sale  under  which  the  purchaser  takes  possession,  with  a  condition 
annexed  to  pay  the  price  at  a  future  day  or  the  vendor  may  reclaim  the 
goods,  or  a  stipulation  that  the  title  shall  remain  in  him  until  the  price  is 
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paid,  in  wWch  events  the  title  of  a  subpurchaser  without  notice  of  the  con- 
<lition  or  stipulation  is  heli  to  prevail  over  that  of  the  vendor":  Newmark 
o;i  Sales,  sec.  174. 

A.votuer'.s  Apparent  Ownership  —  Power  op  Disposal  may  be  Direct 
OR  Inferred.  — The  consent  of  the  owner  to  the  disposition  of  his  property 
may  bo  inferred  from  acts  as  well  as  given  in  direct  terms.  It  may  be 
inferred  when  the  owner  gives  such  evidence  of  the  authority  of  disposal  as 
usually  accompanies  such  authority  according  to  the  custom  of  trade  and 
the  general  understanding  of  business  men:  WrirjM  v.  Solomon,  19  Cal.  64; 
79  Am.  Dec.  19G.  The  rule  in  cases  of  this  character  is  thus  given  in  Quinn 
V.  Davis,  78  Pa.  St.  15,  18,  where  it  is  declared  that  although  "the  owner 
of  a  chattel  cannot,  apart  from  legal  process,  be  divested  of  his  title  to  it  ex- 
cept as  a  consequence  of  some  unlawful  or  improvident  act  of  his  own,  yet  the 
transfer  of  possession  to  another,  without  more,  is  not  such  an  act.  It  must 
be  accompanied  by  something  to  indicate  the  existence  in  the  custodian  of 
eome  right  of  property  or  power  of  alienation.  There  must  be  proof  of  lan- 
guage or  conduct  that  is  at  least  equivocal. "  And  the  general  rule  stated  in 
Saltusv.  Everett,  20  Wend.  2G7,  32  Am.  Dec.  541,  549,  is,  that  "the  owner  may 
lose  the  right  of  recovering  his  goods  against  purchasers  by  exhibiting  to  the 
world  a  third  person  as  having  power  to  sell  and  dispose  of  them;  and  this, 
not  only  by  giving  a  direct  authority  to  him,  but  by  conferring  an  implied 
authority.  Such  an  authority  may  be  implied  by  the  assent  to  and  ratifica- 
tion of  prior  similar  dealings,  so  as  to  hold  such  person  out  to  those  with 
whom  he  is  in  the  habit  of  trading  as  authorized  to  buy  or  sell.  It  may  be 
inferred  from  the  business  of  the  agent  with  fit  accompanying  circumstances. 
*If  a  man,'  says  Bay  ley,  J.,  in  Pickering  v.  Bask,  15  East,  44,  'puts  goods 
into  another's  custody,  whose  common  business  it  is  to  sell,  he  confers  an 
implied  authority  to  sell.'  ....  But  this  implied  authority  must  arise  from 
the  natural  and  obvious  interpretation  of  facts  according  to  the  habits  and 
usages  of  business,  and  it  never  applies  where  the  character  and  business  of 
the  person  do  not  warrant  the  reasonable  presumption  of  his  being  em- 
powered to  sell  property  of  that  kind.  If,  therefore,  ....  a  person  intrusts 
his  watch  to  a  watch-maker  to  be  repaired,  the  watch-maker  is  not  exhibited 
to  the  world  as  an  owner  or  agent,  and  credit  is  not  given  as  such  because  he 
bas  possession  of  the  watch.  The  owner  therefore  would  not  be  bound  by 
his  sale."  Therefore,  if  the  owner  of  goods  furnishes  another  with  prima 
facie  evidence  of  a  power  of  disposal,  he  is  bound  by  a  sale  made  by  such  per- 
son to  a  third  party  buying  in  good  faith:  Saltus  v.  Everett,  Id.,  and  note  554; 
note  25  Am.  Dec.  Gil. 

Same  —  Agents  and  Factors.  —  "In  regard  to  the  dealings  with  agents 
and  factors,  it  is  very  clear  ....  that  the  bare  possession  of  goods  by  one, 
though  he  may  happen  to  be  a  dealer  in  that  class  of  goods,  does  not  clothe 
him  with  power  to  dispose  of  the  goods  as  though  he  were  owner,  or  as  hav- 
ing authority  as  agent  to  sell  or  pledge  the  goods,  to  the  preclusion  of  the 
right  of  the  real  owner.  If  he  sells  as  owner,  there  must  be  some  other  in- 
dicia of  property  than  mere  possession.  There  must  ....  be  some  act  or 
conduct  on  the  part  of  the  real  owner  whereby  the  party  selling  is  clothed 
with  the  apparent  ownership  or  authority  to  sell,  and  which  the  real  owner 
will  not  be  heard  to  deny  or  question,  to  the  prejudice  of  an  innocent  third 
party,  dealing  on  the  faith  of  such  appearances.  If  it  were  otherwise,  people 
would  not  be  secure  in  sending  their  watches  or  articles  of  jewelry  to  a  jew- 
eler's establishment  to  be  repaired,  or  cloth  to  a  clothing  establishment  to  b« 
made  into  garments":  Levi  v.  Booth,  58  ild.  .'>05;  42  Am.  Kcp.  332,  337;  Koch 
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▼.  Branch,  44  Mo.  542;  100  Am.  Dec.  324.  So  ifc  was  held  ia  Cat-mchad  v. 
Buck,  10  Rich.  332,  70  Am.  Dec.  226,  that  a  bona  f.de  purchaser,  without 
notice,  of  personal  property  from  an  agent,  will  bo  protected  where,  although 
the  agent  ia  intrusted  with  possession  for  a  special  purpose,  the  principal 
has,  by  his  act  or  conduct,  allowed  the  agent  to  appear  to  the  world  as  tho 
true  owner. 

Same  —  Merchant  Exgaoed  in  Similar  Business. — The  delivery  of 
goods  to  a  merchant  engaged  in  the  sale  of  similar  articles  is  such  evidence 
of  the  bestowal  of  the  right  to  dispose  of  the  same  as  to  protect  the  pur- 
chaser from  the  possessor:   Wright  v.  Solomon,  19  Cal.  64;  79  Am.  Dec.  190. 

Same  —  Bailees  for  Special  Purpose  —  Pledgees. — Bailees  for  a  spe- 
cial purpose  have  no  right  to  sell  the  property  bailed,  and  upon  such  sale 
the  real  owner  may  replevy  it  from  the  vendee:  Emerson  v.  Fislc,  6  Greenl. 
200;  ID  Am.  Dec.  206;  Newmark  on  Sales,  sec.  187.  So  where  a  horse  is 
delivered  by  the  owner  to  an  agent  to  sell  for  him,  and  the  agent  wrongfully 
sells  the  same  in  payment  of  his  own  debt,  the  owner  is  not  thereby  divested 
of  his  title,  even  against  a  subsequent  purchaser:  Parsons  v.  Wehh,  8  Me.  38. 
And  where  the  pledgee  without  restriction  sells  a  pledge  before  the  debt 
matures,  this  constitutes  a  conversion,  as  a  rule,  and  the  purchaser  takes  no 
title:  Bailey  v.  Colhy,  34  N.  H.  29;  Newmark  on  Sales,  sees.  185,  186.  So 
where  the  owner  of  a  diamond  ring  put  it  in  the  hands  of  a  jeweler  to  match 
it,  or,  failing  in  that,  to  get  an  offer  for  it,  and  the  jeweler  sold  it  to  the  de- 
fendants, it  was  held  that,  even  if  the  defendants  acted  in  good  faith,  they 
pot  no  title:  Levi  v.  Booth,  58  Md.  305;  42  Am.  Rep.  332.  It  was  said  in  tho 
last  case  that  if  "the  real  owner  of  the  goods  has  so  acted  as  to  clothe  the 
seller  or  pledgor  with  apparent  authority  to  sell  or  pledge,  he  will,  even  by 
the  common  law,  be  precluded  from  denying,  as  against  those  who  may  have 
acted  honaf.de  on  the  faith  of  that  apparent  authority,  that  he  had  given  such 
authority,  and  the  result  as  to  them  is  the  same  as  if  he  had  really  given  it." 
And  see  note  25  Am.  Dec.  615. 

Purchaser  from  Fraudulent  Vendee  Another  Exception.  —  Posses- 
sion of  personal  property  is  one  indicium  of  ownership,  and  is  pmna  facie 
evidence  of  title.  When  to  that  is  added  proof  of  an  actual  sale  and  de- 
livery to  him  having  such  possession  by  the  real  owner,  though  by  fraudulent 
pretenses,  a  subsequent  sale  by  such  purchaser  to  a  bonafde  purchaser,  with- 
out notice  of  any  fraud  in  the  alleged  sale  and  delivery  to  his  vendor,  has 
been  held  to  confer  title  on  such  purchaser:  Fawcett  v.  Oshorn,  32  111.  411; 
83  Am.  Dec.  27§.  Since,  although  an  owner  of  personal  property  caimot  be 
divested  of  it  without  his  consent,  yet  if  he  consent  to  its  transfer,  though 
such  consent  be  only  temporary,  and  obtained  by  fraud,  and  therefore  revoca- 
ble as  against  such  unfair  purchaser,  yet  an  honest  purchaser  from  him  will 
be  protected,  and  the  first  owner  must  bear  the  loss:  Jennings  v.  Gage,  13  111. 
610;  50  Am.  Dec.  476,  and  note  480.  This  rule  is  well  stated  in  Moody  v. 
Blake,  117  Mass.  23,  19  Am.  Rep.  394,  where  it  is  declared  by  tho  court  to 
be  "well  settled  that  where  a  vendor  is  induced  by  fraudulent  representa- 
tions to  deliver  property  to  a  dishonest  or  irresponsible  purchaser,  yet  if  that 
purchaser  transfers  it  for  a  valuable  consideration  to  a  third  person  having 
no  notice  of  the  fraud,  and  acting  in  good  faith,  such  third  person  will  hohl 
the  property  in  preference  to  the  original  seller  ":  Citing  Hoffman  v.  Noble, 
6  Met.  68;  Roioley  v.  Bigelow,  12  Pick.  307;  see  also  Saltus  v.  Everett,  20 
Wend.  267;  32  Am.  Dec.  641;  Newmark  on  Sales,  sec.  174;  Sinrldr  v. 
HeaUy,  40  Pa.  St.  417;  Le  Grand  v.  EufauUt  Nat.  Bank,  81  Ala.  123;  60  Am. 
Rep.  140;  Bradeen  v.  Brooks,  22  Me.  463;  Ripley  v.  Dolbier,  18  Id.  382;  and 
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notes  32  Am.  Dec.  554;  25  Id.  CI 3.  So  a  party  making  advances  on  the 
Becurity  of  such  goods  in  good  faith,  without  notice  of  any  fraud,  is  a  bona 
fide  purchaser  under  this  rule:  Hoffman  v.  Nojle,  G  Met.  G8;  39  Am.  Dec. 
71],  and  note  710;  and  the  purchaser  obtains  abo  a  good  tilla  against  the 
creditors  of  the  original  vendor:  Parker  v.  Crittenden,  37  Conn.  152,  153.  Sa 
where  A,  falsely  representing  himself  to  be  a  member  of  a  firm,  bought,  in  the 
name  of  the  firm,  goods  from  B,  who  sent  them  by  a  carrier  to  the  firm,  and  on 
the  refusal  of  the  firm  to  receive  thorn  A  sold  them  to  C,  to  whom  they  were 
delivered  by  the  carrier  ab  A's  request,  it  was  held  that  A  had  no  title  to 
the  goods,  and  that  an  action  for  conversion  would  lie  by  B  against  C,  al- 
though the  latter  waa  a  purchaser  in  good  faith:  Moodij  v.  Blahe,  117  Mass. 
23;  19  Am.  Rep.  394;  and  "v.here  goods  were  obtained  by  sale  on  credit 
under  a  forged  recommendation  and  guaranty,  and  then  sold  to  a  bona  fide 
purchaser  in  the  customary  course  of  trade,  the  second  buyer  is  protected  ia 
his  possession  against  the  defrauded  original  owner":  Mown/  v.  Walsh,  8 
Cow.  243;  cited  in  Saltus  v.  Everett,  20  Wend.  207;  32  Am.  Dec.  541,  547. 
But  where  one  purchases  property  from  one  holding  it  fraudule:itly,  he  can 
only  hold  title  thereto  provided  he  obtained  it  in  good  faith,  and  without 
notice  of  his  vendor's  wrongful  possession;  otherwise  he  holds  it  subject  to  the 
■ame  remedies  enforceable  against  it  had  it  remained  ia  his  vendor's  liandj: 
Rate.au  v.  Bernard,  3  Blatchf.  244;  since  it  is  required,  ia  order  that  a  pur- 
chaser from  a  fraudulent  vendee  may  be  protected,  that  such  purchaser  must 
have  parted  with  value  upon  the  apparent  title  of  the  wrong-doer  and  his 
right  to  dispose  of  the  property:  Barnard  v.  Campbell,  58  N.  Y.  73;  17  Am. 
Rep.  208. 

Judicial  Sales. — In  case  of  judicial  sales,  the  purchaser  obtains  the  de- 
fendant's title,  and  none  other.  Judgment  and  execution  liens  attach  to 
the  defendant's  real  instead  of  his  apparent  interest  in  property,  there- 
fore a  sale  made  under  such  lien  can  transfer  no  greater  interest  than  the 
defendant  had  when  the  lien  attached,  or  which  he  subsequently  may  have 
acquired  thereto  before  the  sale.  The  decisions  unwaveringly  sustain  the 
rule  that  a  sale  of  chattels  under  a  writ  against  one  person  cannot  afifect 
the  title  of  another  person.  But  the  purchaser  acquires  whatever  title  the 
defendant  may  have  had:  Freeman  on  Executions,  sees.  301,  335.  The  doc- 
trine of  caveat  emptor  also  requires  that  the  purchaser  examine  the  title,  and 
ho  is  presumed  to  know  what  he  is  acquiring  by  his  purchase,  since  the 
officer  cannot  warrant  the  title:  McCulley  v.  Hardey,  13  Brad.  App.  031; 
Roberts  V.  Hughes,  81  111.  130.  "And  where  no  fraud  has  been  practiced,  and 
no  misrepresentations  made  as  to  the  condition  of  the  title,  if  loss  ensues  the 
purchaser  must  bear  it ":  Roberta  v.  Hughes,  81  Id.  132.  So  a  purchaser  at 
an  execution  sale  obtaining  land  at  a  great  sacrifice,  bj'  means  of  a  fraudu- 
lent combination,  gets  no  title,  and  can  convey  none  toanotlier,  although  tlie 
latter  is  a  bona  fide  purchaser  without  notice:  Barnes  v.  Meeds,  8  Ired.  29'J; 
49  Am.  Dec.  390.  It  is  said,  however,  in  Newmark  on  Sales,  sec.  180,  that 
there  are  decisions  which  are  of  a  seemingly  opposite  tendency  to  the 
rule  above  given  in  regard  to  judicial  sales.  That  the  rule  of  caveat  emp- 
tor applies  to  all  execution  sales,  and  that  the  officer  can  make  no  valid 
warranty,  and  that  the  purchaser  gets  only  the  debtor's  title,  is  the  cur- 
rent doctrine,  see  Reichenback  v.  McKeaii,  95  Pa.  St.  432,  434;  Coyne  v. 
Soutlier,  01  Id.  457;  Storm  v.  Smith,  43  Miss.  497;  Lang  v.  Waring,  L'.> 
Ala.  025;  Strou.ie  v.  Drennan,  41  Mo.  289;  Gri£lth  v.  Fowler,  18  Vt.  .'igj; 
Oberther  v.  Stroud,  33  Tex.  522;  Boyd  v.  Longworth,  11  Ohio,  235;  Hani- 
smith  V.  Epsey,    19  Iowa,  444;    Danley  v.  Rector,  10  Ark.   211;   Boggs   v. 


204  Velsian  v.  Lewis.  [Oregon, 

ITargravey  16  Cal.  559.  But  in  the  last  case  the  doctrine  caveat  emptor  is  said 
to  apply  only  to  sales  made  on  valid  judgments. 

Sale  by  Pi-ize  Court,  without  Jurisdiction. — A  sale  of  captured  goods  by  order 
of  a  prize  court  of  the  captor  established  in  a  neutral  country  does  not 
change  tlie  title  of  the  property  since  such  court  is  without  jurisdiction; 
Wheelwright  v.  Depeijster,  1  Johns.  471;  3  Am.  Dec.  345. 

Executors,  Administrators,  and  Trustees.  —  Inasmuch  as  the  authority 
given  to  executors  and  administrators  to  sell  is  a  personal  trust,  and 
exists  only  by  virtue  of  statutory  provisions,  the  authority  must  be  strictly 
pursued,  and  unless  every  essential  direction  of  the  law  is  complied  with,  no 
title  passes  as  against  those  whose  interests  are  affected  by  the  authority  to 
«ell,  unless,  from  long  acquiescence,  a  presumption  arises  that  all  the  requi- 
fiites  of  the  law  had  been  complied  with:  Ventress  v.  Smith,  10  Pet.  161,  174. 
It  being  the  rule  that  no  warranty  of  title  is  implied  in  sales  by  executors, 
administrators,  or  trustees,  the  maxim  caveat  emptor  applies  in  regard  to  title: 
Ware  v.  HouglUon,  41  Miss.  370;  93  Am.  Dec.  258.  Therefore,  sales  by  an 
executor  or  administrator  are  void  if  made  without  order  of  court,  or  in  any 
manner  not  authorized  by  law;  and  property  so  sold  may  be  recovered  by  the 
distributees  or  legatees,  from  the  parties  holding  it  under  the  sale:  Ware  v. 
Houghton,  41  Misa.  370;  93  Am.  Dec.  258,  and  note  264;  Worthy  v.  Johnson, 
8  Ga.  236;  52  Am.  Dec.  399,  and  note  406;  Williamson  v.  Williamson,  3  Smedes 
&  M.  715;  41  Am.  Dec.  636.  So  the  purchaser  of  slaves  at  a  sale  made 
under  a  void  order  of  the  probate  court  cannot  plead  as  an  excuse  for  failure 
to  rescind,  by  returning,  or  offering  to  return,  the  slaves,  the  fact  that  he  did 
not  discover  the  defect  of  title  until  after  the  emancipation  of  the  slaves,  and 
that  he  could  not  then  return  them:  Warev.  Houghton,  41  Miss.  370;  93  Am. 
Dec.  258.  But  it  is  said  that  the  rule  that  executors  making  sales  of  per- 
sonal property  must  comply  strictly  with  the  statutory  provisions  concerning 
them,  may  be  somewhat  relaxed  in  favor  of  innocent  purchasers:  Worthy  v. 
Johnson,  8  Ga.  236;  52  Am.  Dec.  399,  406,  citing  Wyman  v.  Campbell,  6  Port. 
219;  31  Am.  Dec.  677;  Doe  ex  dem.  Duval  v.  McLoskey,  1  Ala.  708;  Jenninga 
V.  Jenkins,  9  Id.  285. 

Broker  Purchasing  fob  Principal.  —  A  broker  who  purchases  property 
from  one  who  has  no  title,  for  value,  and  bona  jide,  and  who  ships  it  to  his 
principal,  is  liable  in  trover  to  the  true  owner:  Williams  v.  Merle,  1 1  Wend. 
80;  25  Am.  Dec.  604,  and  note  606. 

Purchaser  of  Cargo  from  Master  of  Ship.  —  A  master  of  a  ship  has 
ordinarily  no  authority  to  sell  the  cargo;  and  a  sale  by  him,  unless  in  a  case 
of  necessity,  does  not  affect  the  title  of  the  true  owner:  Saltus  v.  Everett,  20 
Wend.  267;  32  Am.  Dec.  541.  But  a  master  of  a  ship  may  sell  shipper's 
goods  in  case  of  absolute  necessity:  Note  25  Am.  Dec.  616. 

Party  Merely  Qualified  Owner,  No  Right  to  Pledge  Goods. — A 
party  having  only  a  qualified  property  in  goods  cannot  pledge  them  any  more 
than  a  factor  can  pledge  the  goods  of  his  principal  for  his  own  debt:  Agnew 
V.  Johnson.  22  Pa.  St.  471;  62  Am.  Dec.  303. 

Purchaser's  Remedy  where  No  Title  Vests  in  Him.  —  A  purchaser 
who  becomej  unable  to  return  property  before  he  discovers  the  defect  of  title 
of  the  vendor  is  remediless,  unless  he  has  protected  himself  by  covenants  of 
warranty;  and  this  rule  applies  to  sales  by  executors  and  administrators: 
Ware  v.  Houghton,  41  Miss.  370;  93  Am.  Dec.  258;  although  it  is  held  that 
a  warranty  of  title  is  implied  in  the  sale  of  a  chattel  by  one  having  posses- 
sion, and  selling  as  his  own;  and  a  promise  to  refund  the  money  paid  is  im- 
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plied  if  the  seller  has  no  title:  Barton  v.  Faherty,  3  G.  Greene,  327;  54  Am. 
Dec.  503,  and  note  505.  So  the  price  paid  for  a  stolen  chattel  may  be  recov- 
ered from  the  thief  in  assumpsit,  although  the  thief  has  not  been  tried  for 
the  felony:  Id.  But  absence  of  notice  of  conflicting  claim,  and  of  circum- 
stances calculated  to  arouse  suspicion,  will  not  protect  a  bona  fide  purchaser 
for  value  when  he  buys  of  one  having  neither  title  nor  authority  to  sell: 
SaUua  V.  Everett.,  20  Wend.  267;  32  Am.  Dec.  541. 

Owner's  Eemedies. — Where  chattels  have  been  wrongfully  sold  to  an- 
other, by  a  person  having  only  the  temporary  or  actual  possession,  but  not 
the  ownership,  under  any  of  the  circumstances  above  enumerated,  the  owner 
may  maintain  replevin  for  the  recovery  of  the  specific  goods,  or  if  the  prop- 
erty itself  has  passed  beyond  the  owner's  reach,  he  may  have  an  action  for 
the  value  of  the  goods  against  the  person  who  has  so  purchased  them:  Sharp- 
V.  Parks,  48  111.  511;  95  Am.  Dec.  565,  and  note  567;  Wilson  v.  Crockett,  43 
Mo.  216;  97  Am.  Dec.  389,  and  note  392;  Rogers  v.  Iluie,  1  Cal.  429;  54  Am. 
Dec.  300,  302;  Carmichael  v.  Buck,  10  Rich.  332;  70  Am.  Dec.  226,  and  note 
230. 

Same  —  Instances.  —  Where  one  to  whom  property  has  been  bailed  for  a 
specified  time  violates  his  trust,  and  transfers  the  property  to  another,  the 
owner  may  maintain  replevin  or  trover  against  the  latter,  although  the  term 
of  the  bailment  has  not  expired,  and  even  though  he  is  a  purchaser  in  good 
faith:  Dunlap  v.  Oleason,  16  Mich.  158;  93  Am.  Dec.  231,  and  note  233; 
Burton  v.  Curyea,  40  111.  320;  89  Am.  Dec.  350,  and  note  361.  So  the  ven- 
dor in  conditional  sale  is  entitled  to  recover  in  replevin  or  trover  from  any 
purchaser  from  his  vendee  the  full  value  of  the  property  if  a  return  cannot 
be  had,  although  a  less  sum  was  due  from  the  vendee  on  his  contract,  for  the 
absolute  title  is  in  the  vendor:  Dunbar  v.  Rawles,  28  Ind.  225;  92  Am.  Dec. 
311,  and  note  317;  and  such  recovery  may  be  had  in  case  of  a  conditional 
sale,  after  notice  by  the  original  vendor  to  a  second  purchaser  that  he  owns 
part  of  the  goods,  without  more  particularly  designating  the  articles  claimed 
by  him:  Burbank  v.  Crooher,  7  Gray,  158;  66  Am.  Dec.  470.  Nor  is  a  previ- 
ous demand  necessary  to  maintain  replevin  against  a  purchaser  from  one 
without  title  who  sells  without  authority:  Trudo  v.  Anderson,  10  Mich.  357; 
81  Am.  Dec.  795;  and  no  demand  is  necessary  against  an  innocent  purchaser 
of  stolen  goods  after  he  has  sold  them  to  another  person,  for  the  reason  that 
such  sale  is  an  actual  conversion,  and  trover  may  be  maintained  in  such  case: 
Courtis  V.  Cane,  32  Vt.  232;  70  Am.  Dec.  174.  But  the  general  owner  can- 
not maintain  replevin  or  trover  against  a  bona  fide  purchaser  from  his  bailee 
if  ho  placed  the  property  in  the  hands  of  the  bailee  for  any  other  than  a 
legitimate  purpose,  or  if  he  is  fairly  chargeable  with  any  negligence  by  means 
of  which  the  bailee  was  enabled  to  impose  upon  the  purchaser:  Burton  v. 
Curyea,  40  111.  320;  89  Am.  Dec.  350,  and  note  361. 

Evidence -- Burden  of  Proof  —  Presumptions. — The  burden  of  proof 
in  an  action  on  a  bank  bill  shown  to  have  been  stolen  is  not  on  the  plaintiff 
to  show  that  he  obtained  it  fairly,  and  under  such  circumstances  as  entitle  him 
to  maintain  an  action  on  it.  The  burden  is  on  the  defendant  to  show  that 
the  plaintiflf  did  not  so  receive  it:  Wyer  v.  Dorcliester  «te.  Bank,  11  Gush.  51; 
59  Am.  Dec.  137,  and  note  140;  Worcester  Bank  v.  BorcJiester  Bank,  10  Cush. 
488;  57  Am.  Dec.  120,  and  note  122.  But  it  is  otherwise  as  to  a  stolen  note 
or  bill  of  excllUnge:  Worcester  Bank  v.  Dorchester  Bank,  supra.  Since,  if 
negotiable  paper  has  been  lost  or  stolen,  or  obtained  by  duress,  or  put  in  cir- 
culation by  fraud,  upon  proof  of  these  circumstances,  it  is  incumbent  upon 
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the  plaintiff  to  show  that  he  purchased  such  paper  bona  fide  and  for  a  valn- 
*ble  consideration:  Beltz/ioover  v.  Blackstock,  3  Watts,  20;  27  Am.  Dec.  330. 
Although  the  possession  of  chattels  creates  a  presumption  of  ownership,  yet  the 
prima /iicie  case  may  be  rebutted  by  circumstances  attending  the  possession, 
or  by  positive  proof:  Bergen  v.  Riggs,  34  111.  170;  85  Am.  Dec.  304;  and  if 
■another  person  desires  to  make  out  a  title,  he  has  the  burden  of  proof  to  show 
how  he  came  by  it,  and  to  explain  why  it  is  not  in  his  own  custody:  Dick  v. 
Cooper,  24  Pa.  St.  217;  64  Am.  Dec.  652.  So,  in  order  "to  make  either  a 
:fiale  or  a  pledge  valid  as  against  the  real  owner,  where  the  seile  or  pledge  is 
made  by  another  person,  it  is  incumbent  upon  the  person  claiming  such  sale 
or  pledge  to  show  that  the  party  making  it  had  authority  from  the  owner  ": 
Levi  V.  Booth,  58  Md.  305;  41  Am.  Rep.  332,  334;  and  acts  of  ownership  of 
the  possessor  of  a  chattel  inconsistent  with  another's  ownership  must  be 
"brought  to  the  knowledge  of  the  true  owner  to  divest  him  of  title:  McMaJwn 
T.  Sloan,  12  Pa.  St.  229;  61  Am.  Dec.  601. 

Same  —  Acts  and  Declarations.  —  Acts  and  declarations  of  the  posses- 
■sor  of  personal  property  concerning  the  same  are  admissible  in  evidence  to 
determine  the  nature  of  such  possession,  although  not  made  in  the  presence 
of  one  claiming  ownership  in  the  property:  Avei-y  v.  demons,  18  Conn.  306; 
46  Am.  Dec.  323,  and  note  325.  So  declarations  of  a  party  in  possession  of 
property,  that  he  held  in  his  own  right,  or  under  another,  are  admissible  in 
•evidence  as  part  of  the  res  gestae,  but  his  declarations  beyond  this  are  no  part 
of  the  res  gestae,  and  cannot  be  received  as  such:  Ahney  v.  Kingsland,  10  Ala. 
355;  44  Am.  Doc.  491,  and  note  497;  and  a  receipt  by  the  bailee  acknowl- 
edging ownership  of  the  general  owner  in  the  property  bailed  is  admissible 
as  part  of  the  rea  gestae  in  an  action  of  replevin  brought  by  the  latter  for  the 
property  after  the  bailee  has  wrongfully  transferred  it  to  another:  Burton  v. 
Curyea,  40  111.  320;  89  Am,  Dec.  350;  though  declarations  made  by  the 
-owner  of  a  chattel  inconsistent  with  his  ownership  will  not  divest  him  of 
title,  unless  acted  upon  by  the  purchaser:  McMoihon  v.  Sloan,  12  Pa.  St.  229; 
Jt61  Am.  Dec.  601. 


Allen  and  Lewis  v,  Agee  and  Miller. 

115  Oregon,  551.J 
Dblivbrt  StTFFiciENT  TO  COMPLETE  Sale. — Wliere  agent  of  purchaser 
buys  wheat  stored  in  a  warehouse,  and  orders  it  delivered  on  cars,  and 
it  ia  removed  from  the  warehouse  and  put  in  the  cars  by  rightful  act 
duly  authorized,  after  which  the  cars  are  side-tracked  awaiting  trans- 
portation, this  is  su^cient  delivery  to  the  purchaser  to  exempt  the 
wheat  from  liability  to  seizure  under  a  writ  of  replevin  at  the  instance 
of  a  third  party  who  claims  title  to  it. 

J.  W.  Hamilton  and  J.  P.  Watson,  for  the  appellants. 

W.  R.  Willis,  for  the  respondents. 

By  Court,  Lord,  C.  J.  The  plaintiffs  are  partners,  doing 
husiness  under  the  firm  name  of  Allen  and  Lewis.  The  com- 
plaint alleges,  in  substance,  that  plaintiffs  are  the  owners  and 
•entitled  to  the  possession  of  315  sacks  of  wheat,  marked  "  No. 
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13,"  of  the  value  of  $408,  and  in  possession  of  R.  Koehler,  re- 
ceiver of  the  0.  &  C.  R.,  a  common  carrier,  delivered  to  him  by 
plaintiflfs  to  be  carried  from  Dillard  to  Portland,  Oregon;  that 
on  the  twenty-fifth  day  of  September,  1886,  at  Dillard,  Doug- 
las County,  Oregon,  defendants  wrongfully  took  the  same 
from  the  possession  of  said  Koehler,  and  detained  the  same, 
to  the  plaintifis'  damage,  etc.  After  denial,  the  defendants, 
for  a  separate  answer,  allege,  in  substance,  that  the  firm  of 
Bremner  and  Buxton  were  the  owners  of  this  wheat,  and  that 
on  the  twenty-fifth  day  of  September,  1886,  commenced  an 
action  to  recover  the  same  from  W.  F.  Owens  and  J.  M.  Dil- 
lard, and  by  an  indorsement  on  the  affidavit  filed  therein, 
required  the  defendant  B,  C.  Agee,  sheriff,  "  to  take  said 
property  in  the  complaint  herein  described  into  his  posses- 
sion"; that  the  wheat  was  in  the  possession  of  the  defendant 
James  Dillard  as  warehouseman;  that  said  affidavit  and  in- 
dorsement therein,  with  an  undertaking,  was  delivered  to  de- 
fendant Agee,  and  that  defendant  Miller  was  his  deputy,  and 
that  the  defendant  Miller,  on  the  date  aforesaid,  in  accordance 
with  said  authority,  took  said  property  into  his  possession 
from  the  defendant  James  Dillard,  etc.;  and  further,  that  the 
property  taken  was  the  property  of  said  Bremner  and  Buxton, 
and  that  they  were  entitled  to  the  possession. 

The  reply  put  in  issue  the  material  facts,  and  the  trial  re- 
sulted in  a  verdict  and  judgment  for  the  defendants,  from 
which  comes  this  appeal.  The  evidence  as  disclosed  by  the 
bill  of  exceptions  is  to  this  effect:  That  one  Merrill,  at  the 
times  mentioned,  was  the  agent  of  the  plaintiffs  in  buying  and 
shipping  wheat;  that  the  wheat  in  dispute  had  been  stored  in 
the  warehouse  of  James  Dillard,  at  Dillard  Station,  by  Messrs. 
Bremner  and  Buxton;  that  Merrill  purchased  a  lot  of  wheat 
subsequently  of  \V.  F.  Owens,  including  the  wheat  in  dispute, 
for  which  he  (Owens)  gave  him  an  order  on  Dillard,  in  writ- 
ing, who  accepted  the  order  in  writing  on  the  twentieth  day 
of  September,  1886;  that  Bremner  and  Buxton  gave  their 
written  order  to  J.  M.  Dillard  to  ship  their  wheat  subject  to 
the  order  of  W.  F.  Owens;  that  the  railroad  company  had  no 
regular  agent  at  Dillard  Station,  but  when  notified  that  goods 
were  to  be  transported,  left  cars  on  the  side-track  at  the  ware- 
house to  receive  them;  that  Merrill  ordered  the  cars  of  the 
agent  at  Roseburg  sent  out  to  Dillard  to  receive  the  wheat, 
and  had  him  make  out  shipping  receipts  for  three  car-loads; 
that  the  cars  were  Bent  there  in  accordance  with  his  direc- 
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tions,  and  loaded  with  wheat  by  Dillard  out  of  his  warehoVjse, 
including  the  wheat  in  dispute,  who  made  out  his  memoranda, 
"  locked  the  cars,  and  left  them  for  the  train,  and  had  nothing 
more  to  do  with  the  wheat  or  cars";  that  subsequently,  and  on 
the  twenty-fifth  day  of  September,  1886,  Messrs.  Breraner  and 
Buxton,  as  plaintiffs,  commenced  an  action  against  Owens 
and  Dillard,  as  defendants,  to  recover  said  wheat,  and  that 
the  defendants  in  the  present  action,  as  such  officers,  as  al- 
leged on  the  order  referred  to,  and  on  the  day  last  aforesaid, 
took  the  wheat  in  controversy  out  of  the  cars  in  which  it  was 
loaded  into  their  possession.  From  the  pleadings  and  the  evi- 
dence thus  adduced,  it  will  be  seen  that  the  trial  was  devoted 
mainly  to  determining  who  had  possession  of  the  wheat  at  the 
time  the  defendant  officers  took  it  from  the  cars  in  the  action 
of  Bremner  and  Buxton  v.  Owens  and  Dillard. 

The  error  assigned  in  the  instructions  given  by  the  court  are 
all  directed  to  this  point,  that  the  evidence  showed  a  delivery 
to  the  railroad  and  a  possession  by  them  for  the  plaintiflfs. 
This  is  the  contention  of  counsel  for  the  plaintiffs,  and  is  the 
marrow  of  the  case.  The  purchase  and  the  authority  to  de- 
liver the  wheat  is  not  disputed,  only  that  any  actual  posses- 
sion of  the  property  had  been  taken  by  the  railroad  company. 
The  evidence  shows  that  the  railroad  company  placed  the 
cars  on  the  side-track  at  the  warehouse,  at  the  instance  of  the 
agent  of  the  plaintiffs,  for  the  purpose  of  receiving,  with  other, 
the  wheat  in  dispute  for  the  plaintiffs,  and  that  it  was  re- 
moved from  the  warehouse  and  put  in  the  cars  in  pursuance 
of  this  purpose,  and  by  rightful  act  duly  authorized.  But  it 
is  contended  that  this  did  not  constitute  a  delivery  of  the 
wheat  to  the  plaintiffs,  because  the  company  having  no  regu- 
lar agent  at  that  place,  there  was  no  acceptance,  and  conse- 
quently that  the  wheat  still  remained  in  the  possession  of 
Dillard  at  the  time  of  the  seizure  by  the  defendant  officers. 
The  agent  of  the  plaintiffs,  or  what  is  the  same  thing,  the 
plaintiffs,  were  the  contractors  for  the  shipment  of  this  wheat; 
their  agent  had  not  only  selected  the  railroad  company  as  its 
carrier,  but  by  agreement  the  company  had  sent  its  cars  at 
the  place  designated  by  him  to  receive  the  wheat  for  the 
plaintiffs,  and  when  in  pursuance  of  that  agreement  the 
wheat  was  delivered  aboard  of  the  cars,  it  must  necessarily 
have  been  with  their  knowledge  and  consent. 

In  Illinois  Central  E.  R.  Co.  v.  Smyster,  38  111.  360,  87  Am. 
Dec.  301,  the  court  say:  "The  side-track  and  the  cars  be- 
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long  to  the  company,  and  are  under  their  exclusive  control; 
and  there  is  no  question  that  the  company  placed  this  car  at 
a  point  opposite  the  wharf-boat  on  which  the  cotton  was 
stored,  for  the  express  purpose  of  having  it  transferred  from 
the  boat  to  the  car,  that  they  might  transport  it  to  the  point 
desired  by  the  shipper.  The  company  had  unquestionably 
the  exclusive  use  and  control  of  their  road,  side-tracks,  and 
freight  cars;  no  use  could  be  made  of  them  without  the  con- 
sent of  the  company.  So  long  as  a  car  remained  on  their 
road  or  side-track,  it  was  under  their  control,  and  necessarily 
in  their  possession.  They  had  the  right  to  permit  their  cars 
to  stand  at  the  point  at  which  this  one  was  placed.  The  com- 
pany at  any  moment,  at  least  after  the  car  was  loaded,  had 
the  unquestioned  right  to  remove  it  to  any  other  part  of  their 
road,  but  the  commission  merchant  had  no  such  right,  even  if 
he  had  possessed  the  means The  wharf-boat,  on  the  con- 
trary, with  its  contents,  was  in  the  possession  of  the  commission 
men,  and  the  cotton  so  continued  until  it  was  placed  in  the  car. 
It  then  passed  into  the  possession  of  the  company  as  effectually 
as  if  it  had  been  delivered  in  their  warehouse.  They  substi- 
tuted their  car  for  their  warehouse,  no  doubt  for  the  mutual 
convenience  of  all  parties.  And  this,  too,  with  the  assent  of 
the  company,  to  promote  their  interest,  in  the  prosecution  of 
the  business  for  which  it  was  created.  If  this  was  a  box-car, 
the  company  had  the  right  as  soon  as  the  cotton  was  placed  in 
it  to  have  closed  and  locked  it,  or  if  an  open  car,  they  had 
an  equal  right  to  have  secured  the  cotton,  and  any  person 
interfering  with  it  would  have  been  a  trespasser,  and  the  com- 
pany could  have  recovered  damages  for  any  injury  thus  perpe- 
trated. No  difference  is  perceived  in  receiving  freight  on  the 
platform  of  their  depot  and  into  their  cars  at  any  place  on 
their  road  or  side-track;  or  whether  it  is  placed  there  by  their 
employees  or  by  other  persons,  so  it  is  done  with  the  assent 
of  the  company." 

The  case  in  hand  possesses  all  these  features,  strengthened 
by  some  other  additional  facts.  Here  the  side-track  and  the 
cars  belonged  exclusively  to  and  were  under  the  control  of 
the  company.  They  placed  their  car  on  the  side-track  at 
the  warehouse,  by  request  and  agreement,  where  the  grain  in 
dispute  was  stored,  for  the  express  purpose  of  having  it  trans- 
ferred from  the  warehouse  to  the  car,  that  they  might  trans- 
port it  to  the  point  desired  by  the  shipper.  Nor  could  anyone 
use  and  control  their  road,  side-track,  and  freight  cars  with- 

Am.  St.  Rep.,  Vol.  III.  — 14 


210  Allen  and  Lewis  v.  Agee  and  Miller.     [Oregon. 

out  their  consent,  and  necessarily  they  must  have  been  in 
their  possession.  When  the  cars  were  loaded,  the  company 
could  move  them,  but  no  other  person  could  without  their 
consent.  Dillard  says  he  had  authority  to  load  the  cars,  and 
the  company  had  given  him  the  keys,  and  he  testifies  that 
*'  he  loaded  the  wheat,  locked  the  cars,  and  left  them  for  the 
train  to  take,  and  had  nothing  more  to  do  with  the  wheat 
or  cars." 

Could  any  acts  be  more  decisive  of  a  delivery  to  or  accept- 
ance by  the  carrier,  or  company,  than  by  placing  cars  at  a  side- 
track of  a  warehouse  and  giving  keys  to  the  person  authorized 
to  load  the  cars,  and  his  putting  the  wheat  aboard  of  them 
and  locking  them  up?  Could  it  be  said,  in  such  a  case,  that 
the  wheat  was  put  in  the  car  without  the  knowledge  or  consent 
of  the  company?  Or  can  it  be  doubted  that  when  the  wheat 
was  taken  from  the  warehouse  and  placed  in  the  cars,  that  it 
did  not  then  pass  into  the  possession  of  the  company  as  affect- 
ually  as  if  it  had  been  delivered  in  their  warehouse?  In  this 
case,  the  cars  of  the  company  took  the  place  of  a  warehouse, 
and  it  was  done,  not  only  for  the  mutual  convenience  of  the 
parties,  but  by  an  express  understanding  with  the  company 
that  the  cars  should  be  placed  by  them  on  the  side-track  at  the 
warehouse  to  receive  the  wheat,  and  when  loaded  on  the  cars 
in  accordance  therewith,  necessarily  was  done  with  the  knowl- 
edge and  assent  of  the  company,  and  consequently  was  a 
delivery  to  or  acceptance  by  them,  which  is  one  and  the  same 
thing.  The  wheat,  therefore,  was  not  in  the  possession  of 
Dillard  and  Owens,  but  of  the  company  for  the  plaintiffs,  and 
was  a  good  delivery  to  the  defendants. 

The  further  objection  was  also  made  to  the  admission  of  the 
affidavit  for  delivery  and  indorsement  thereon  against  objec- 
tion, on  the  ground  that  it  did  not  sufficiently  describe  the 
property,  and  that  the  statute  was  not  complied  with  or  fol- 
lowed in  the  order  for  taking  the  property  from  the  defendant. 
The  court  entertains  some  doubts  as  to  the  sufficiency  of  the 
order,  for  the  last  reason  suggested,  but  has  concluded  to 
pass  it. 

The  judgment  must  be  reversed. 

Salb  of  Goods  in  Storehouse,  what  delivery  sufficient  to  make  sale 
valid:  Kimberly  v.  Patchin,  75  Am.  Dec.  334,  note  343;  Cushing  v.  Breed,  92 
Id.  777;  Hall  v.  Boston  etc.  B.  B.  Co.,  92  Id.  783;  Cleaveland  v.  WilUams,  94 
Id.  274;  Clajlin  v.  Bosenberg,  97  Id.  336,  note  340-348;  Southwestern  etc  Co. 
T.  Stanard,  100  Id.  255}  Bussell  v.  Carrington,  1  Am.  Rep.  498. 
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Bogy  v,  Egberts. 

[48  Arkansas,  17.1 
Husband  cannot  bk  Tenant  by  Curtesy  of  Lands  of  Which  his  Wifi 

WAS  NEVER  Seised;  and  if  he  sells  his  interest,  and,  as  guardian,  that 
of  his  children  also,  in  lands  of  his  deceased  wife,  of  which  he  was  tenant 
by  the  curtesy,  and  invests  the  proceeds  of  the  sale  in  other  lands,  the 
title  to  which  he  takes  to  himself  as  guardian  of  his  children,  he  will  not 
be  entitled  to  curtesy  in  the  lands  so  purchased  by  him. 

PUBCHASK  OF  LaND  BY  FaTIIER  IN   NaME   OF  III3    CHILDREN   IS  PrESUMKD 

TO  BE  Advancement  to  them  by  him,  and  the  equitable  as  well  as  the 
legal  title  vests  in  them.  And  the  fact  that  the  father  takes  possession, 
makes  improvements,  and  receives  the  rents  and  profits,  is  not  sufficient 
to  show  that  an  advancement  was  not  intended. 

Ejectment.     The  opinion  states  the  case. 
W.  P.  and  A.  B.  Grace,  for  the  appellant. 
W.  E.  Hemingway,  for  the  appellee. 

By  Court,  Cockrill,  C.  J.  A  father  who  was  tenant  by 
curtesy  sold  his  life  interest  in  his  deceased  wife's  lands,  and 
at  the  same  time,  having  obtained  an  order  of  the  probate 
court  for  that  purpose  as  guardian  of  his  minor  children,  sold 
their  estate  in  the  lands,  and  invested  the  entire  proceeds  in 
the  purchase  of  other  real  estate,  taking  the  title  to  himself  as 
guardian  of  the  children.  This  was  in  1873.  He  entered 
into  possession  after  the  purchase,  put  improvements  on  the 
land,  enjoyed  the  rents  and  profits,  and  maintained  his  chil- 
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dren.  One  of  the  daughters  who  is  now  married  brings  this 
action  of  ejectment  against  him  for  the  possession  of  her  un- 
divided interest  in  the  lands. 

The  father  set  up  the  facts  above  stated  in  his  answer,  and 
prayed  that  he  be  allowed  "to  hold  and  enjoy  said  lands  to 
his  own  use  during  his  natural  life,  as  by  curtesy  in  lieu  of 
his  estate  in  the  lands  sold."  The  court  held,  upon  demurrer, 
that  the  answer  presented  no  defense.  The  defendant  sub- 
mitted to  judgment  for  the  possession  of  an  undivided  interest 
in  the  lands,  and  appealed. 

No  objection  has  been  made  to  the  plaintifif's  right  to  main- 
tain an  action  at  law  for  possession  upon  the  deed  to  her 
father  or  guardian.  The  only  question  pressed  here  or  below 
is  the  appellant's  claim  to  a  life  interest  in  the  land. 

1.  The  appellant  had  no  estate  as  tenant  by  curtesy  in  the 
lands  in  suit,  because  his  wife  was  never  seised  of  them. 

2.  The  purchase  of  land  by  the  father  in  the  name  of  his 
children  is  presumed  to  be  an  advancement  to  them  by  him, 
and  the  equitable  as  well  as  the  legal  estate  vests  in  them: 
Kemp  V.  Cossart,  47  Ark.  62;  Robinson  v.  Robinson,  45  Id.  481; 
Milner  v.  Freeman,  40  Id.  62. 

Where  the  proof  does  not  make  it  clear  and  manifest  that 
a  trust  only  was  intended  by  the  purchase,  equity  follows  the 
law,  and  leaves  the  estate  with  the  child.  The  father's  pos- 
session, making  improvements,  and  enjoying  the  rents  after 
his  purchase,  were  at  one  time  held  to  evince  the  intention 
that  an  advancement  was  not  intended.  The  doctrine,  how- 
ever, never  had  a  firm  foothold  in  authority,  and  is  now  ex- 
ploded: Perry  on  Trusts,  sees.  145,  146.  Lord  Eldon  said,  in 
Finch  V.  Finch,  15  Ves.  50,  the  principle  that  the  purchase  is 
presumed  "prima  facie  to  be  an  advancement  is  not  to  be  frit- 
tered away  by  refinements.  Judge  Story,  in  his  work  on 
Equity  Jurisprudence,  adds:  "It  is  perhaps  rather  to  be 
lamented  that  it  has  ever  been  suffered  to  be  broken  in  upon 
by  any  sort  of  evidence  of  a  merely  circumstantial  nature  ": 
2  Story's  Eq.  Jur.,  sec.  1203;  Grey  v.  Grey,  2  Swanst.  594;  see 
Kemp  V.  Cossart,  and  Robinson  v.  Robinson,  supra. 

It  may  be  an  unfilial  act,  or,  as  Lord  Notthingham  ex- 
pressed it  in  Grey  v.  Grey,  supra,  "  not  in  good  manners,"  for 
the  daughter  to  contradict  the  right  of  the  father  to  the  rents 
during  his  life;  but  his  answer  does  not  present  the  facts  upon 
which  the  courts  can  interfere  to  prevent  it. 

Affirmed. 
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Curtesy,  when  Husband  Entitled  to:  See  Breeding  v.  Davis,  46  Am. 
Rep.  740;  Carter  v.  Dale,  31  Id.  GGO;  Carr  v.  Givens,  15  Id.  747;  Mahne  v. 
McLauHn,  90  Am,  Dec.  320,  note  322,  where  other  cases  in  that  series  are 
collected. 

Advancement,  What  Constitutes:  See  Rickevbacher  v.  Zimmerman,  30 
Am.  Rep.  37;  Woolery  v.  Woolery,  95  Am.  Dec.  630,  note  636,  where  other 
cases  in  that  series  are  collected. 


State  v.  Ward. 

[48  Arkansas,  86.1 

Prisoneb  13  IN  Jeopabdt  in  Criminal  Case,  when  in  a  conrt  of  competent 
jurisdiction  a  jury  is  impaneled  and  sworn  to  try  him  under  an  indict- 
ment sufficient  in  form  and  substance  to  sustain  a  conviction.  He  is 
then  entitled  to  a  verdict  which  will  bar  further  prosecution  for  the 
same  oflfense,  and  an  unnecessary  discharge  of  the  jury  without  his  con- 
sent does  not  deprive  him  of  the  right  to  the  bar. 

Consent  of  Prisoner  that  Jury  may  Separate  during  Recess  of  Court 
is  not  a  consent  that  one  of  the  jurors  may  absent  himself  and  necessi- 
tate the  discharge  of  the  jury. 

Defendant  has  not  been  in  Jeopardy  by  Any  Proceeding  Short  of 
Verdict  or  Judgment,  where  the  indictment  was  so  defective  that  the 
defendant,  if  found  guilty,  would  have  been  entitled  to  have  the  judg- 
ment entered  thereon  reversed  for  error. 

Indictment  for  Embezzlement  of  Money  must  Definitely  Describe 
the  Money  Embezzled,  and  a  general  description  thereof,  as  so  many 
dollars  of  good  and  lawful  money  of  the  United  States,  is  not  sufficient. 

Indictment  for  embezzlement.    The  opinion  states  the  case. 
Dan  W.  Jones,  attorney-general,  for  the  appellant. 

By  Court,  Cockrill,  C.  J.  Ward  was  indicted  for  embez- 
zlement. He  demurred  to  the  indictment.  The  demurrer 
was  sustained  to  one  count  and  overruled  as  to  the  others.  A 
jury  was  impaneled  and  sworn,  and  at  the  close  of  the  day, 
the  trial  not  being  concluded,  they  were  allowed  by  the  court, 
upon  consent  of  the  parties,  to  separate.  On  the  second  morn- 
ing of  the  trial  one  of  the  jurors  was  absent  on  account  of  the 
sickness  of  a  member  of  his  family,  and  the  court  then,  for  the 
first  time,  discovering  that  the  defendant  had  not  been  ar- 
raigned, and  had  not  entered  a  plea  to  the  indictment,  upon 
the  motion  of  the  prosecuting  attorney  discharged  the  jury. 
Ward  then  moved  the  court  for  his  discharge,  upon  the  ground 
that  he  had  been  in  jeopardy.  The  court  granted  his  prayer 
and  dismissed  the  indictment.     The  state  has  appealed. 

It  is  the  established  rule  that  when  a  jury  in  a  criminal  case 
is  impaneled  and  sworn  in  a  court  of  competent  jurisdiction 
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to  try  the  prisoner,  under  an  indictment  sufficient  in  form 
and  substance  to  sustain  a  conviction,  he  is  in  jeopardy.  He 
is  then  entitled  to  a  verdict  which  will  bar  further  prosecution 
for  the  same  offense,  and  an  unnecessary  discharge  of  the  jury 
without  his  consent  does  not  deprive  him  of  the  right  to  the 
bar:   ]Vhitmore  v.  State,  43  Ark.  271. 

The  consent  of  the  prisoner  to  the  separation  of  the  jury  in 
the  case  under  consideration  cannot  be  taken  as  a  consent 
that  a  juror  should  absent  himself  and  so  necessitate  the  dis- 
charge of  the  others;  and  if  there  were  nothing  else  to  prevent 
the  bar,  he  could  not  be  again  tried  for  the  offense  charged  in 
the  indictment:  Hilands  v.  Commonwealth,  111  Pa.  St.  1;  56 
Am.  Rep.  235. 

2.  Arraignment  and  plea  necessarily  precede  the  swearing 
of  the  jury,  for  the  jury  are  sworn  to  try  the  issue  made  by  the 
plea,  and  it  was  laid  down  under  the  old  system  that  these 
steps  were  an  essential  part  of  the  proceedings,  and  that  with- 
out them  there  could  be  no  valid  trial  or  judgment.  If  the 
prisoner  stood  mute,  it  was  deemed  that  no  trial  could  be  had. 
If  a  plea  could  not  be  extorted  from  him,  and  it  was  ascer- 
tained that  he  was  not  dumb  ex  visitatione  Dei,  he  was  sen- 
tenced as  on  conviction.  But  as  the  legal  system  developed, 
methods  of  procedure  yielded  in  importance  to  substantial 
rights,  and  the  courts  were  authorized  to  enter  a  plea  of  not 
guilty  for  the  prisoner  who  declined  to  plead,  and  to  investi- 
gate the  question  of  his  guilt  upon  this  enforced  plea.  The 
failure  to  enter  the  plea  for  him  was  still  regarded  as  fatal  to 
the  legality  of  the  proceedings,  when,  to  further  sink  the  im- 
portance of  mere  procedure  when  compared  with  rights,  the 
legislatures  of  some  of  the  states  enacted  that  the  trial  and 
appellate  courts  should  disregard  every  error  or  defect  of  pro- 
cedure which  did  not  affect  substantial  rights. 

It  has  been  accordingly  held  in  some  of  these  jurisdictions 
that  the  trial  and  judgment  are  not  affected  by  the  want  of  a 
plea  where  the  prisoner  has  announced  himself  ready  for  trial, 
and  has  been  accorded  every  advantage  his  plea  could  afford 
him:  State  v.  Hayes,  67  Iowa,  27;  State  v.  Cassady,  12  Kan. 
550. 

But  it  is  unnecessary  to  consider  what  effect,  if  any,  under 
the  provisions  of  our  statutes,  the  absence  of  arraignment  and 
plea  may  have  had  upon  the  trial  in  this  case,  for,  upon  look- 
ing at  the  indictment,  it  is  discovered  to  be  insufficient  to 
sustain  a  judgment  of  conviction;   and  nothing  that  could 
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have  been  done  under  it,  short  of  an  actual  acquittal  or  con- 
viction, could  have  conferred  upon  the  accused  immunity  from 
further  prosecution  for  the  same  offense.  The  statute  provides 
that  an  acquittal  or  conviction  by  a  judgment  or  a  verdict  shall 
bar  any  other  prosecution  for  the  same  offense,  notwithstand- 
ing a  defect  in  form  or  substance  in  the  indictment  on  which 
the  trial  took  place:  Mansfield's  Digest,  sec.  2176.  But  thcro 
was  no  verdict  or  judgment  in  this  case,  and  short  of  these 
the  rule  is,  that  where  the  indictment  is  so  defective  that  the 
defendant,  if  found  guilty,  will  be  entitled  to  have  the  judg- 
ment entered  thereon  against  him  reversed  for  error,  he  has 
not  been  in  jeopardy:  1  Bishop's  Crim.  Law,  sec.  121;  Whit- 
more  V.  State,  43  Ark.  271;  Atkins  v.  State,  16  Id.  568. 

3.  The  indictment  charged  the  embezzlement  of  money. 
The  only  description  given  of  the  money  in  the  indictment  is 
so  many  dollars  of  good  and  lawful  money  of  the  United 
States.  In  the  absence  of  an  excuse  alleged  in  the  indict- 
ment, for  the  want  of  a  more  full  and  definite  description  of 
the  money  embezzled,  we  must  continue  to  hold  the  general 
description  too  indefinite  and  uncertain  until  the  legislature 
sees  fit  to  alter  it:  State  v.  Thompson,  42  Ark.  517;  Barton  v. 
State,  29  Id.  68;  Commonwealth  v.  Sawtelle,  11  Cush.  142. 

As  the  judgment  of  the  court  in  dismissing  the  indictment 
was  right,  it  must  be  affirmed. 


Accused  in  Jeopardy  when:  See  People  v.  Barker,  1  Am.  St.  Rep.  501; 
Hilands  v.  Commonwealth,  56  Am.  Rep.  235;  Pizano  v.  State,  54  Id.  511; 
Brink  V.  State,  51  Id.  317;  Nolan  v.  State,  21  Id.  281;  State  v.  Wilson,  19  Id. 
719;  Lee  v.  State,  7  Id.  Gil;  Younr/er  v.  State,  98  Am.  Dec.  791,  note  798, 
where  other  casea  ia  that  series  are  collected. 

Discharge  of  Jury  with  Consent  of  Accused  Discharges  from  In- 
dictment WHEN:  See  Hilanda  v.  Commonroealth,  56  Am.  Rep.  235;  Pizano 
V.  State,  54  Id.  511;  State  v.  Wilson,  19  Id.  719;  People  v.  Cage,  17  Id.  436; 
O'Brian  v.  Commonwealth,  15  Id.  715;  Lee  v.  State,  7  Id.  611;  note  to  WriglU 
V.  State,  61  Am.  Dec.  95,  where  other  cases  in  that  series  are  collected. 

Description  of  Property  in  Indictment.  —  An  indictment  for  robbery 
of  bank  bills,  alleging  their  value,  but  not  their  denomination,  is  bad: 
Arnold  v.  State,  21  Am.  Rep.  175.  An  indictment  for  larceny  which  de- 
Bcribes  the  property  stolen  as  "  one  pound  of  meat "  is  fatally  defective: 
SliUe  V.  Patrick,  28  Id.  340;  People  v.  Ball,  73  Am.  Dec.  631,  note  632,  where 
other  cases  in  that  series  are  collected. 
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State  v.  Watts. 

[48  Arkansas,  56.j 

Malicious  Mischief  Includes  All  Malicious  Phtsioal  Injuries  to 
Rights  of  Another  which  impair  utility  or  materially  diminish  value, 
and  ia  an  offense  under  tlie  common  law  of  this  country. 

Indictment  for  malicious  mischief.  The  opinion  states  the 
case. 

Dan  W.  Jones,  attorney-general,  for  the  appellant. 

By  Court,  Battle,  J.  Levi  Watts  was  indicted  in  the  Se- 
bastian circuit  court,  for  the  Greenwood  district,  for  malicious 
mischief  committed  by  him  on  the  tenth  day  of  February, 
1885,  in  the  Greenwood  district,  by  then  and  there  unlawfully, 
willfully,  maliciously,  and  mischievously  cutting,  tearing 
down,  injuring,  and  breaking  the  telephone  wire  of  the  Fort 
Smith,  Greenwood,  and  Waldron  Telephone  Company,  it 
being  of  the  value  of  fifty-five  dollars.  He  demurred  to  the 
indictment,  and  the  court  sustained  the  demurrer,  and  dis- 
charged him. 

The  only  question  in  this  case  is,  Was  the  act  charged  in 
the  indictment  an  indictable  ofiense  at  common  law?  There 
was  no  statute  making  it  a  crime  at  the  time  it  is  alleged  to 
have  been  committed. 

It  is  difiicult  to  state  with  minute  precision  what  is  neces- 
sary to  constitute  malicious  mischief  at  common  law.  It  has 
been  so  much  legislated  upon,  and  at  such  an  early  day,  that 
its  common-law  limits  are  indistinct.  Blackstone  classes  it 
along  with  larceny  and  forgery,  and,  after  treating  of  larceny, 
says:  "Malicious  mischief  or  damage  is  the  next  species  of 
injury  to  private  property  which  the  law  considers  a  public 
crime.  This  is  such  as  is  done,  not  animo  furandi,  or  with  an 
intent  of  gaining  by  another's  loss,  which  is  some  though  a 
weak  excuse,  but  either  out  of  a  spirit  of  wanton  cruelty,  or 
black  and  diabolical  revenge,  in  which  it  bears  a  new  relation 
to  the  crime  of  arson;  for  as  that  affects  the  habitation,  so  this 
does  the  other  property  of  individuals.  And  therefore  any 
damage  arising  from  this  mischievous  disposition,  though  only 
trespass  at  common  law,  is  now,  by  a  multitude  of  statutes, 
made  penal  in  the  highest  degree."  And  he  then  enumerates 
several  statutes  which  elevated  it  to  a  felony. 

Some  judges,  relying  on  this  passage,  and  understanding 
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the  word  "  trespass  "  therein  according  to  its  modern  signifi- 
cation, have  denied  that  the  offense  of  malicious  mischief 
exists  under  the  common  law  of  this  country.  But  upon  a 
careful  reading,  it  is  obvious  that  the  word  "  trespass  "  is  used 
by  Blackstone  in  this  passage  in  the  sense  of  "  misdemeanor." 
It  is  used  by  him  in  various  places  in  his  Commentaries  in 
that  sense;  as  where,  speaking  of  officers  who  voluntarily  suf- 
fer prisoners  to  escape,  he  says:  "It  is  generally  agreed  that 
such  escapes  amount  to  the  same  kind  of  offense,  and  are  pun- 
ishable in  the  same  degree  as  the  offense  of  which  the  pris- 
oner is  guilty,  and  for  which  he  is  in  custody,  whether  treason, 
felony,  or  trespass."  And  again,  where  he  says:  "In  treason, 
all  are  principals,  propter  odium  delicti;  in  trespass,  all  are 
principals,  because  the  law,  quis  de  minimis  non  curat,  does 
not  descend  to  distinguish  the  different  shades  of  guilt  in 
petty  misdemeanors":  1  Bishop's  Crim.  Law,  sees.  568,  569, 
625. 

Without  further  discussion,  it  is  sufficient  to  say  that,  ac- 
cording to  the  weight  of  authority  and  the  better  and  prevail- 
ing opinion,  the  offense  of  malicious  mischief  exists  under  the 
common  law  of  this  country. 

This  offense  includes  all  malicious  physical  injuries  to  the 
rights  cf  another  which  impair  utility  or  materially  diminish 
value.  "  Thus  it  has  been  considered  an  offense  at  common 
law  to  maliciously  destroy  a  horse  belonging  to  another;  or  a 
cow,  or  a  steer,  or  any  beast  whatever,  which  may  be  the  prop- 
erty of  another;  to  wantonly  kill  an  animal  where  the  effect 
is  to  disturb  and  molest  a  family;  to  maliciously  cast  the  car- 
cass of  an  animal  into  a  well  in  daily  use;  to  maliciously  poi- 
son chickens;  to  fraudulently  tear  up  a  promissory  note,  or 
break  windows;  to  maliciously  set  fire  to  a  number  of  barrels 
of  tar  belonging  to  another;  to  maliciously  destroy  any  bar- 
rack, or  corn-crib;  to  maliciously  girdle  or  injure  trees  or 
plants  kept  either  for  use  or  ornament;  to  maliciously  break 
up  a  boat;  to  maliciously  injure  or  deface  tombs;  and  to 
maliciously  strip  from  a  building  copper  pipes  or  sheeting." 
These  illustrations  serve  to  indicate  what  is  malicious  mis- 
chief, and  the  subjects  of  the  offense:  Wharton's  Crim.  Law, 
19th  ed.,  sees.  1067,  1076,  and  authorities  cited. 

We  are  satisfied  that  the  act  charged  in  the  indictment  in 
this  case  constitutes  the  offense  of  malicious  mischief;  and 
that  the  demurrer  to  the  same  should  have  been  overruled. 
The  judgment  of  the  court  below  is  therefore  reversed,  and 


218  Hamby  v.  Wall.  [Arkansas. 

I] lis  cause  is  remanded,  with  instructions  to  overrule  the  de- 
murrer and  for  other  proceedings. 

Malicious  Mischief,  What  Constitutes:  See  WriglU  v.  State,  76  Am. 
Dec.  G5G,  note  657,  where  other  cases  in  that  series  are  collected. 


Hamby  v.  Wall. 

1 48  AnKANSAS,  135.] 
Sole  Use  and  Occupation  op  Common  Property  by  One  Tenant  in 
CoMMO?f  does  not  create  the  relation  of  landlord  and  tenant  between  him 
and  his  co-tenant,  nor  render  him  liable  for  rent,  whether  the  property 
be  real  or  personal. 

Action  to  recover  for  use  and  occupation  of  lands.  The 
opinion  states  the  case. 

T.  C.  Humphry,  for  the  appellant. 

By  Court,  Cockrill,  C.  J.  There  is  no  dispute  about  the 
facts  which  control  the  determination  of  this  controversy. 
The  parties  were  tenants  in  common  in  the  ownership  of  a  cot- 
ton-gin with  the  usual  running  gear  and  appurtenant  fixtures. 
The  defendant  was  lawfully  in  possession,  and  at  no  time 
denied  the  right  of  his  co-tenant  to  enjoy  the  common  property 
with  him.  He  insisted  upon  remaining  in  possession  of  his  own 
interest,  and  reaping  the  benefit  to  be  derived  from  it.  He 
oflfered,  however,  to  let  the  plaintiff  in  to  operate  the  gin  with 
him  upon  an  equal  footing.  He  offered,  also,  to  run  it  one  half 
the  time,  and  turn  it  over  to  the  plaintiff  for  his  exclusive  use 
the  other  half,  either  by  taking  it  week  by  week  about,  month 
about,  or  in  any  other  way.  The  plaintiff  declined  all  his 
overtures,  but  insisted  that  if  the  defendant  operated  the  gin 
he  should  pay  him  rent  for  his  individual  interest.  The  de- 
fendant refused  to  accede  to  any  terms  looking  to  the  payment 
of  rent,  but  ran  the  gin  at  his  individual  expense  for  the  use 
of  the  public,  and  received  tolls  in  payment.  When  he  had 
operated  it  a  few  weeks,  the  plaintiff  instituted  this  suit 
against  him  before  a  justice  of  the  peace.  In  the  circuit  court 
and  here  he  has  treated  his  action  as  one  to  recover  for  the  use 
and  occupation  of  lands.  It  is  not  certain  from  the  record 
whether  the  common  property  is  a  part  of  realty  occupied  by 
the  parties  as  tenants  in  common,  or  whether  it  is  legally 
separated  from  the  freehold  and  only  a  chattel.  But  in  neither 
event  would  the  plaintiff  be  entitled  to  recover. 
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The  jury  found,  in  effect,  that  the  defendant  made  no  profit 
by  operating  the  gin;  and  (treating  it  as  the  appellant  does, 
as  realty)  it  is  a  well-settled  principle  of  the  common  law 
that  the  mere  occupation  by  a  tenant  of  the  entire  estate 
does  not  render  him  liable  to  his  co-tenant  for  the  use  and 
occupation  of  any  part  of  the  common  property.  The  reason 
is  easily  found.  The  right  of  each  to  occupy  the  premises  is 
one  of  the  incidents  of  a  tenancy  in  common.  Neither  tenant 
can  lawfully  exclude  the  other.  The  occupation  of  one  so 
long  as  he  does  not  exclude  the  other  is  but  the  exercise  of  a 
legal  right.  If  for  any  reason  one  does  not  choose  to  assert 
the  right  of  common  enjoyment,  the  other  is  not  obliged  to 
stay  out;  and  if  the  sole  occupation  of  one  could  render  him 
liable  therefor  to  the  other,  his  legal  right  to  the  occupation 
would  be  dependent  upon  the  caprice  or  indolence  of  his  co- 
tenant,  and  this  the  law  would  not  tolerate:  4  Kent's  Com. 
*369;  Freeman  on  Cotenancy,  sec.  258;  Everts  v.  Beach,  31 
Mich.  136;  18  Am.  Rep.  169;  Israel  v.  Israel,  30  Md.  120;  96  Am. 
Dec.  571;  Fielder  v.  Childs,  72  Ala.  567;  Ilause  v.  Ilause,  29 
Minn.  252;  Reynolds  v.Wilmeth,  45  Iowa,  693;  Pico  v.  Columhet, 
12  Cal.  414;  73  Am.  Dec.  550;  Becnel  v.  Becnel,  23  La.  Ann.  150. 

The  appellant  relies  upon  the  statute  of  the  state  which 
gives  to  landlords  the  right  to  recover  a  reasonable  compen- 
sation for  the  use  and  occupation  of  their  premises:  Mans- 
field's Digest,  sec.  4169;  Byrd  v.  Chase,  10  Ark.  597;  Mason  v. 
Delancy,  44  Id.  444.  But  the  statute  has  no  application  to 
the  occupancy  of  tenants  in  common.  In  the  absence  of  an 
agreement  to  pay  rent,  the  relation  of  landlord  and  tenant 
does  not  exist  between  them,  but  each  occupies  in  his  own 
right.  There  is,  therefore,  no  implied  promise  to  pay  for  the 
use  of  any  part:  Authorities  supra.  But  our  statutory  remedy 
for  use  and  occupation  of  lands  applies  only  when  the  rela- 
tion of  landlord  and  tenant  exists:  Mason  v.  Delancy,  44  Ark. 
444.  The  plaintiff's  action  presupposes  a  promise  to  pay 
rent;  otherwise  the  justice  before  whom  it  was  instituted 
could  not  have  entertained  jurisdiction.  But  there  was  in 
fact  no  promise,  express  or  implied.  If  the  property  could  be 
regarded  as  personalty,  the  rule  as  to  the  possession  of  the 
parties  would  not  be  different:  Co.  Lit.,  sec.  323;  Freeman 
on  Cotenancy,  sec.  245;  Bertrand  v.  Taylor,  32  Ark.  470. 

In  no  view  of  the  matter  has  the  appellant  showu  a  right 
to  recover,  and  the  judgment  of  the  court  is  affirmed. 
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Action  between  Co-tenants  fob  Rents:  See  Hudson  v.  Coe,  1  Am. 
St.  Rep.  288,  note  295,  where  other  cases  are  collected. 

Agreement  by  One  Tenant  in  Common  to  Pay  Another  fob  Use  of 
the  common  property  for  his  own  benefit  is  valid,  and  enforceable  at  law: 
Davies  v.  Skinner,  46  Am.  Rep.  665.  But  the  fact  that  one  tenant  in  com- 
mon has  had  the  entire  occupancy  of  the  common  estate,  and  his  co-tenanta 
have  not  occupied  it,  gives  no  right  of  action  against  him  for  'he  ralae  of 
the  use  of  their  interests:  Everts  v.  Beach,  18  Id.  169. 


St.  L.,  I.  M.,  &  S.  K'y  V,  Hendricks. 

r48  Abkansas,  177. 1 
EVTDENCa    THAT    MaN  WAS    ON    RaILROAD    TrAIN    ACTINa    A3    BrAKEMAN 

between  two  stations  on  the  road  is  sufficient  to  justify  the  conclusion 
that  he  was  a  regular  employee  of  the  company. 

Whether  Particular  Act  of  Servant  was  or  was  not  Done  in  Link 
OF  HIS  Duty  is  a  question  to  be  determined  by  the  jury  from  the  sur- 
rounding facts  and  circumstances. 

General  Objection  to  Whole  of  Witness's  Evidence  as  Irrelevant 
must  be  disregarded,  if  any  part  of  such  evidence  is  admissible. 

Evidence  that  Brakemen  on  Railroad  Trains  are  in  Habit  op  EjEcr- 
INO  FROM  Train  Tramps  who  refuse  to  pay  their  fare,  is  admissible  to 
prove  that  it  is  within  the  line  of  a  brakeman's  duty  to  eject  a  person 
for  the  non-payment  of  his  fare. 

Action  to  recover  damages  for  personal  injuries.  The  opin- 
ion states  the  case. 

Dodge  and  Johnson,  for  the  appellant. 

Sam.  W.  Williams,  Sol.  F.  Clark,  and  T.  E.  Hendricks,  for  the 
appellee. 

By  Court,  Cockrill,  C.  J.  Fred  Cost,  who  is  now  dead, 
brought  suit  against  the  appellant  to  recover  damages  for  per- 
sonal injuries  received,  as  he  alleged  in  his  complaint  and 
swore  upon  the  trial,  by  being  forcibly  ejected  from  a  moving 
train  by  a  brakeraan  in  the  employ  of  the  railroad  company. 
The  evidence  upon  the  two  sides  was  contradictory  upon  every 
material  fact,  but  the  plaintiff's  case,  as  put  by  himself  and 
one  other  witness,  was,  that  he  had  been  stealing  a  ride  on  one 
of  the  company's  trains  by  holding  to  a  ladder  on  the  outside 
of  a  freight-car.  When  the  train  stopped  at  Cabot  station  he 
alighted  and  concealed  himself  until  it  made  a  fresh  start, 
when  he  again  mounted  the  ladder.  He  was  there  detected 
by  a  brakeman,  who  caused  him  to  mount  to  the  top  of  the 
car,  and  demanded  payment  of  his  fare.  Cost  had  no  money, 
and  the  brakeman  ordered  him  off  the  train,  refusing  his 
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request  to  wait  until  the  next  stand.  His  manner  was  threat- 
ening, and  Cost  felt  impelled  to  undertake  to  descend  the  lad- 
der, and  when  he  was  in  the  act  of  doing  so,  the  brakeman 
kicked  at  him  and  stamped  upon  the  backs  of  his  hands,  and 
thus  forced  him  to  loose  his  hold.  This  caused  him  to  fall 
when  the  train  was  running  rapidly.  One  of  his  feet  wa» 
crushed  by  the  wheels,  and  was  partially  amputated,  leaving 
the  heel  intact;  but  the  muscle  of  his  leg  shrank  away,  and 
the  physicians  were  doubtful  as  to  the  recovery  of  its  strength. 
The  testimony  of  the  train-men  and  of  another  witness  for  the 
company  was  to  the  effect  that  the  plaintiff  lost  his  hold,  or 
jumped  voluntarily  from  the  ladder,  where  he  was  clinging,^ 
without  having  been  spoken  to  or  touched  by  an  employee. 
Cost  was  an  intelligent  German  boy,  about  seventeen  years  of 
age;  the  jury  accepted  his  version  of  the  matter,  and  returned 
a  verdict  for  five  thousand  dollars  in  his  favor.  The  circuit 
judge  directed  that  a  new  trial  .should  be  granted,  unless  a 
remittitur  of  two  thousand  dollars  was  entered.  The  plaintiff 
remitted  the  amount  indicated,  and  the  company  appealed. 
Pending  the  appeal,  Cost  died,  and  the  action  has  been  revived 
here  in  the  name  of  his  administrator. 

The  errors  assigned  by  the  company  for  the  reversal  of  th& 
judgment  are  confined  to  the  admissibility  of  testimony  which 
the  court  permitted  to  go  to  the  jury  over  its  objection,  and  ta 
the  failure  of  the  proof  to  sustain  the  verdict.  The  charge 
of  the  court  to  the  jury  has  not  been  challenged,  and  it  is  not 
urged  that  there  was  a  failure  of  proof,  except  in  this  particu- 
lar, viz.,  that  Cost  and  the  other  witnesses  were  not  positive 
that  the  man  whom  they  alleged  was  the  cause  of  the  injury 
was  one  of  the  company's  employees.  Upon  his  examination 
in  chief,  the  plaintiff  testified  that  the  man  alluded  to  was  a 
brakeman  on  appellant's  train,  but  on  cross-examination  he 
stated  he  did  not  know  that  to  be  a  fact.  He  gave  as  the  rea- 
son for  his  belief,  however,  that  he  saw  the  man  on  the  plat- 
form at  Cabot  with  a  lantern  deporting  himself  as  an  employee; 
and  James  Jenkins,  his  other  witness,  who  rode  from  Cabot 
to  Little  Rock  on  the  train,  and  corroborated  Cost's  statement 
of  the  accident,  testified  that  the  man  acted  as  a  brakeman 
on  the  train  between  these  points. 

If  the  jury  credited  the  testimony  that  the  man  was  for 
such  a  length  of  time  aiding  the  company  in  operating  its 
train,  it  was  sufiicient  to  justify  the  conclusion  that  he  was  a 
regular  employee.     Indeed,  it  would  be  difl&cult,  in  the  most 
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of  these  cases,  to  prove  the  relation  of  master  and  servant,  ex- 
cept by  the  fact  that  the  one  is  known  to  perform  service  for 
the  other,  or  from  their  course  of  dealing:  2  Starkie  on  Evi 
dence,  41-43. 

The  court  instructed  the  jury  that  the  master  could  not  be 
held  to  respond  in  damages  for  an  injury  resulting  from  the 
wanton  and  willful  act  of  a  servant,  unless  the  act  was  done 
in  the  discharge  of  his  duty,  or  while  acting  within  the  gen- 
eral scope  of  his  authority.  Whether  a  particular  act  was  or 
was  not  done  in  the  line  of  the  servant's  duty  is  a  question  to 
be  determined  by  the  jury  from  the  surrounding  facts  and  cir- 
cumstances: Rounds  V.  Delaware  etc.  R'y  Co.,  64  N.  Y.  129;  21 
Am.  Rep.  597;  Cohen  v.  Dry  Dock  Co.,  69  N.  Y.  170. 

In  order  to  meet  this  phase  of  the  proof,  the  plaintiff  offered 
two  witnesses  by  whom  he  proposed  to  show  that  it  was  the 
custom  of  the  brakemen  and  other  employees  engaged  in 
operating  the  defendant's  freight  trains  to  eject  persons  riding 
without  paying  their  fare.  The  witnesses  testified  as  to  the 
custom  observed  by  them  at  a  station  three  miles  distant  from 
Cabot.  As  the  introduction  of  this  testimony  is  the  chief  re- 
liance of  the  appellant  for  reversing  the  judgment,  it  may  be 
given,  with  the  objections  thereto,  in  the  language  of  the  ab- 
stract:— 

"Dr.  Martin  testified  for  plaintiff  as  follows:  I  live  at  Aus- 
tin, Arkansas;  have  resided  there  ten  years;  am  acquainted 
with  the  custom  of  the  defendant's  train-hands  at  Austin;  it 
is  a  watering-station,  three  miles  north  of  Cabot;  when  trains 
start  from  there,  frequently  tramps  get  on,  and  I  have  seen 
brakemen  make  them  get  off;  it  is  seldom  that  a  week  would 
pass  that  I  did  not  see  this."  To  the  admission  of  the  above 
testimony  of  Dr.  Martin  the  defendant  objected  at  the  time, 
as  incompetent  evidence,  but  the  objection  was  overruled,  and 
defendant  saved  its  exceptions  at  the  time,  and  the  witness 
then  testified  as  stated. 

Upon  cross-examination,  Dr.  Martin  said  further:  "  I  don't 
know  whether  the  brakemen  put  off  tramps  under  orders  or 
not,  and  I  don't  know  if  this  was  the  custom  anywhere  else  or 
not;  I  only  speak  of  what  I  saw  at  Austin." 

Thereupon  defendant  moved  that  Dr.  Martin's  testimony,  as 
above,  be  excluded  from  the  jury,  as  wholly  incompetent  and 
irrelevant,  and  calculated  to  mislead  and  prejudice  the  jury; 
but  the  court  overruled  the  motion,  and  defendant  saved  its 
exceptions . 


Nov.  1886.]     St.  L.,  I.  M.,  &  S.  R'y  v.  Hendricks.  223 

The  testimony  of  the  other  witness  was  substantially  the 
same  as  the  above,  except  that  he  stated  that  the  brakemen 
performed  this  duty  sometimes  before  the  train  started,  and  at 
others  after  it  was  in  motion.  As  no  special  objection  was 
made  in  any  form  to  the  statement  last  quoted,  it  is  not  ma- 
terial to  consider,  apart  from  the  other  testimony,  whether  it 
was  proper  to  admit  it.  The  objection  was  general  to  the 
whole  of  the  witness's  evidence  as  irrelevant,  and  if  any  part 
of  it  is  admissible  the  objection  falls. 

The  reason  of  the  rule  is,  that  it  prevents  trial  judges  from 
being  misled  or  entrapped  by  having  their  attention  directed, 
under  a  general  objection,  to  one  point,  and  their  judgments 
reversed  upon  another,  when  the  objection  to  that  point  might 
have  been  readily  sustained  in  the  first  instance. 

It  is  not  necessary  to  follow  the  exhaustive  argument  of  the 
appellant's  counsel,  to  the  effect  that  the  proof  of  specific  or 
continuous  acts  of  wantonness,  or  negligence  on  the  part  of  the 
company's  employees,  has  no  tendency  to  establish  wantonness 
or  negligence  on  the  particular  occasion  complained  of.  The 
evidence  objected  to  did  not  tend  to  show  a  previous  wrongful 
act.  It  was  the  legal  right  of  the  company  to  eject  persons 
attempting  to  ride  on  its  trains  without  paying  fare,  and  the 
legitimate  object  of  the  testimony  was  to  show  that  the  right 
was  commonly  enforced  through  the  class  of  employees  that 
ejected  the  plaintiff.  It  was  a  legitimate  method  of  showing 
the  duty  of  the  employee,  just  as  the  fact  of  employment,  as 
we  have  ruled  above,  could  be  shown  by  the  exercise  of  duties 
in  the  master's  service.  The  fact  that  brakemen  commonly 
performed  the  duty  of  ejecting  such  persons  from  the  appel- 
lant's freight  trains  afforded  a  reasonable  presumption  or  in- 
ference that  the  brakeman  who  ejected  the  plaintiff  acted  in 
the  line  of  his  duty,  if  the  jury  chose  to  believe  that  he  was 
ejected  by  a  brakeman  for  the  non-payment  of  his  fare:  See 
Ward  V.  Young,  42  Ark.  542. 

Finding  no  error,  the  judgment  is  aflBrmed. 


Whether  Act  of  Servant  was  in  Line  op  his  Duty:  See  Hoffman  v. 
New  York  Central  <Sc  H.  R.  R.  R.  Co.,  41  Am.  Rep.  337,  note  340,  where  this 
subject  13  discussed;  Kline  v.  Central  Pacific  R.  R.  Co.,  99  Am.  Dec.  282,  note 
289,  where  other  cases  in  that  series  are  collected. 
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Dale  v.  Donaldso:^  Lumber  Company. 

[43  Arkansas,  188.J 

Agent  Who  Exceeds  his  Authority,  so  that  his  Principal  13  not  BotmD, 
will  himself  be  liable  for  the  damage  thus  occasioned  to  the  other  coa- 
tractiug  party,  although  he  may  have  been  innocent  of  any  intention  to 
deceive. 

Physician  Called  in  Generally,  without  Limitation  as  to  his  At- 
tendance, is  impliedly  engaged  to  attend  the  patient  through  that  ill- 
ness, or  until  his  services  are  dispensed  with. 

Action  for  services.     The  opinion  states  the  case. 
Crawford  and  Crawford,  for  the  appellants. 

By  Court,  Smith,  J.  The  Donaldson  Lumber  Company 
was  a  corporation  of  Iowa,  engaged  in  the  manufacture  of 
lumber  in  this  state.  Putnam  was  its  secretary,  treasurer, 
and  general  business  manager,  besides  being  one  of  its  direc- 
tors and  the  owner  of  nearly  one  third  of  its  stock.  One  AVat- 
son,  a  laborer  employed  by  the  company,  was  dangerously 
wounded,  not,  however,  in  the  course  of  his  employment,  but 
in  a  private  brawl.  Thereupon  Putnam  sent  the  following 
telegram:  — 

"  Donaldson,  Ark.,  10-7-1883. 
"  To  Dr.  Dale,  Arkadelphia. 

"Come  here  immediately  by  quickest  means;  man  shot  in 
breast. 

[Signed]  "Donaldson  Lumber  Co." 

The  doctor  responded  to  this  by  going  in  person  to  Donald- 
son, and  giving  to  the  wounded  man  such  treatment  as  was 
needed.  The  visit  was  repeated,  and  then,  by  advice  of  his 
friends,  and  with  the  encouragement  of  Putnam,  the  patient 
was  removed  to  Arkadelphia  for  better  treatment.  He  was 
attended  daily  by  the  doctor  and  his  partner  in  business  for 
the  space  of  six  weeks.  The  bill  amounted  to  $146,  and  it 
was  charged  to  the  lumber  company.  At  the  end  of  the  year 
payment  was  demanded  of  Putnam  as  the  agent  and  repre- 
sentative of  the  company. 

He  denied  all  liability  in  the  premises,  but  oflFered  to  pay, 
by  way  of  compromise,  ten  dollars,  the  price  of  the  first  visit. 
This  proposition  was  declined,  and  the  physicians  brought 
this  action  against  the  company  and  Putnam  to  recover  com- 
pensation for  their  professional  services. 

The  company  denies  that  Putnam  had  any  authority,  ex- 
press or  implied,  to  bind  it  to  pay  for  such  services.     Putnam 


Nov.  1886.]     Dale  v.  Donaldson  Lumber  Co.  225 

also  denied  his  individual  liability,  although  he  admitted  he 
sent  the  message  to  the  doctor,  and  that  he  exceeded  his  au- 
thority in  signing  the  name  of  the  corporation.  His  excuse 
for  this  act  was,  that  he  was  personally  unknown  to  the  phy- 
sician, and  he  was  afraid  he  would  not  come  if  he  summoned 
him  in  his  own  name. 

A  jury  was  waived,  and  the  trial  was  had  before  the  court, 
which  found  that  Putnam  was  acting  in  this  matter  outside  of 
the  apparent,  as  well  as  real,  scope  of  his  authority.  It  there- 
fore gave  judgment  in  favor  of  the  lumber  company.  And  its 
finding  is,  in  that  behalf,  approved.  But  it  further  found  that 
Putnam,  in  sending  the  telegram,  intended  to  make  himself 
liable  for  only  one  visit  to  Watson,  and  that  the  proof  fails  to 
establish  a  known  and  general  usage  and  custom,  that  when 
a  physician  is  called  in  he  is  expected  to  attend  the  patient 
through  that  particular  illness.  He  therefore  declared,  as  a 
matter  of  law,  that  Putnam  was  liable  for  one  visit,  and  no 
more,  and  gave  judgment  accordingly.  The  plaintiffs  have 
appealed. 

The  facts  of  the  case  are  not  substantially  in  controversy. 
There  is  no  doubt  that  Dr.  Dale  went  to  Donaldson  and  took 
charge  of  Watson's  case,  in  reliance  upon  the  telegram;  and 
that  he  rendered  the  services  in  the  expectation  that  the  lum- 
ber company  would  pay  for  them;  and  that  the  sole  reason 
why  he  so  believed  was  the  reception  of  the  telegram. 

The  company,  as  we  have  seen,  was  not  responsible;  but 
Putnam  was,  upon  an  implied  warranty  of  his  authority.  "  If 
the  agent  exceed  his  authority,  so  that  his  principal  is  not 
bound,  he  will  himself  be  liable  for  the  damage  thus  occa- 
sioned to  the  other  contracting  party,  although  he  may  have 
been  innocent  of  any  intention  to  defraud  ":  Smith's  Mercan- 
tile Law,  3d  Am.  ed.,  213. 

The  only  question,  then,  is  as  to  the  extent  of  Putnam's 
liability.  He  testified  that  he  thought  it  was  impossible  for 
Watson  to  live  long,  and  that  his  only  motive  in  sending  the 
dispatch  was  to  gratify  the  wish  of  a  dying  man.  He  also 
directed  Watson's  friends,  in  case  Dr.  Dale  could  not  come,  to 
send  a  dispatch  for  a  certain  physician  at  Malvern,  and  he 
would  be  responsible,  and  pay  the  expenses. 

The  plaintiffs,  and  another  practitioner  of  medicine  who  was 
disinterested,  stated  that  it  was  understood  by  the  profession, 
when  a  medical  man  was  called  to  the  bedside  of  a  patient,  he 
was  employed  to  attend  him  until  the  case  terminated  by; 
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•death  or  recovery,  unless  the  medical  man  was  himself  dis- 
charged sooner. 

And  the  finding  of  the  court  that  such  was  not  the  custom 
of  the  country  was  opposed  to  all  the  testimony  there  was  on 
this  point. 

But  we  apprehend  this  is  a  question  of  law  rather  than  of 
proof.  Ballou  v.  Prescott,  64  Me.  305,  is  an  instructive  case 
on  this  subject.  That  was  a  case  against  a  surgeon  for  mal- 
practice, in  treating  an  injury  to  the  plaintiff's  leg,  the  al- 
leged negligence  consisting  in  quitting  the  case  while  the 
patient  still  needed  attention.  The  court  affirmed  a  verdict 
of  $450  against  the  defendant.  The  trial  judge  had  instructed 
the  jury  as  follows:  "  Here  I  understand  the  surgeon  was 
called  in  the  usual  way;  nothing  said  about  the  time  during 
which  he  was  to  attend,  and  he  went  in  obedience  to  that  call. 
If  nothing  more  were  said  or  done,  the  law  would  require  him 
to  give  such  attention  as  the  case  required." 

Commenting  on  this  charge,  the  court  says:  "In  many 
cases,  from  certain  admitted  facts,  the  law  will  infer  a  definite 
contract,  implied  perhaps,  but  none  the  less  certain  and  dis- 
tinct. Much  more  will  it  infer  certain  elements  as  belonging 
to  particular  contracts,  or  impose  specific  duties  in  connection 
with  and  growing  out  of  special  undertakings.  Especially  is 
this  true  of  all  of  that  class  of  cases  in  which  the  contract 
grows  out  of  an  employment,  in  a  greater  or  less  degree  public 
in  its  nature.  All  professional  business  partakes  somewhat 
of  this  character.  The  care  and  skill  which  a  professional 
man  guarantees  to  his  employer  are  elements  of  the  contract 
to  which  he  becomes  a  party  on  accepting  a  proffered  engage- 
ment. They  are  implied  by  the  law  as  resulting  from  that 
engagement,  though  it  be  but  verbal,  and  nothing  said  in 
relation  to  such  elements.  So  continued  attention  to  the 
undertaking,  so  long  as  attention  is  required,  in  the  absence 
of  any  stipulation  to  the  contrary,  is  equally  an  inference  of 
the  law. 

"  If  a  counselor  at  law  undertakes  the  management  of  a 
cause,  nothing  more  being  said  or  done  than  simply  an  offer 
and  acceptance  of  a  retainer  for  that  purpose,  it  will  hardly 
be  denied  that  an  abandonment  of  the  cause  before  its  close 
would  be  as  much  a  violation  of  the  contract  with  tlie  client 
as  a  neglect  to  use  the  requisite  care  and  skill  in  its  prosecu- 
tion, and  the  duty  of  continued  attention  is  equally  an  im- 
plication of  the  law  as  that  of  exercising  the  required  care  and 
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ekill.  That  the  same  principles  apply  to  the  employment  of 
a  physician  or  surgeon,  there  can  be  no  doubt.  If  he  is  called 
to  attend  in  the  usual  manner,  and  undertakes  to  do  so  by 
word  or  act,  nothing  being  said  or  done  to  modify  this  under- 
taking, it  is  quite  clear,  as  a  legal  proposition,  that  not  only 
reasonable  care  and  skill  should  be  exercised,  but  also  con- 
tinued attention  as  long  as  the  condition  of  the  patient  might 
require  it,  in  the  exercise  of  an  honest  and  properly  educated 
judgment;  and  certainly  any  culpable  negligence  in  this  re- 
spect would  render  him  liable  in  an  action  ";  citing  Shear- 
man and  Ilcdfield  on  Negligence,  sec.  441. 

In  Bradley  v.  Dodge,  45  How.  Pr.  57,  the  defendant  called 
at  the  office  of  the  plaintiff,  a  physician,  and  not  finding  him, 

wrote  on  his  business  card,  "Call  on  Mrs.  D ,  at  No.  769 

Broadway,"  left  the  card  with  a  clerk  in  the  office,  with  direc- 
tions to  hand  to  the  physician,  and  to  tell  him  to  come  as 

Boon  as  possible.     The  physician  called  on  Mrs.  D several 

times  professionally,  and  performed  services  to  the  value  of 
ninety-eight  dollars.  And  it  was  held  that  the  defendant  was 
liable  to  pay  the  bill. 

In  Potter  v.  Virgil,  67  Barb.  578,  the  head-note  is:  "When 
a  physician  is  employed  to  attend  upon  a  sick  person,  his  em- 
ployment continues  while  the  sickness  lasts;  and  the  relation 
of  physician  and  patient  continues,  unless  it  is  put  at  end  to 
by  the  assent  of  the  parties,  or  is  revoked  by  the  express  dis- 
missal of  the  physician." 

Putnam  certainly  knew  that  the  plaintiffs  were  continuing 
their  attentions  to  the  wounded  man  under  the  original  em- 
ployment. And  if  he  did  not  expect  to  be  held  for  the  value 
of  those  services  beyond  the  first  visit,  good  faith  required  him 
to  give  notice  to  that  effect.  A  physician  and  his  employer 
may  make  such  contract  as  they  see  fit,  limiting  the  attendance 
to  a  longer  or  shorter  period,  or  to  a  single  visit,  and  the  law 
will  enforce  the  contract  they  have  made.  But  if  there  be  no 
such  limitation,  and  the  physician  is  called  in  generally,  the 
presumption  is,  that  his  services  are  rendered  under  an  implied 
engagement  to  attend  the  patient  through  that  illness,  or  until 
his  services  are  dispensed  with.  We  perceive  no  distinction 
between  Putnam's  liability  for  the  first  and  any  subsequent 
visit. 

The  judgment  in  favor  of  the  lumber  company  is  affirmed, 
and  as  to  the  other  defendant,  it  ie  reversed  and  a  new  trial 
is  ordered. 
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Agent  Exceeding  nis  Authority,  when  Binds  Himself:  See  Baldwin 
V.  Leonard,  94  Am.  Dec.  324,  note  326;  McCurdy  v.  Rogers,  91  IJ.  468,  note 
471;  Hall\.  Crandall,  89  Id.  64,  note  69;  Sanborn  v.  Neal,  77  Id.  502,  note 
507,  where  others  cases  in  that  series  are  collected. 

Physican  Called  to  Attend  Patient  is  Bound  to  Give  Continued 
Attention:  See  note  to  Hovxtrd  v.  Grover,  48  Am.  Dec.  481;  McClallen  t. 
Adams,  31  Id.  140. 

Liability  of  Patient  for  Services  or  Consulting  Physician:  See 
Oarrey  v.  Stadler,  58  Am.  Rep.  877. 


Garden  v.  Lane. 

[4S  Arkansas,  216.1 
Purchase  by  Stranger  in  Good  Faith,  at  Execution  Sale,  will  bb 
Protected  from  secret  infirmities,  and  mere  inadequacy  in  price  will 
not  avoid  such  sale,  unless  knowledge  of  some  vice  in  the  sale  or  some 
misconduct  or  wrongful  act  on  the  part  of  the  purchaser  be  shown. 

Suit  to  set  aside  an  execution  sale.  The  opinion  states  the 
case. 

Z.  P.  H.  Farr,  for  the  appellant. 

By  Court,  Cockrill,  C.  J.  A  saw-mill  and  fixtures  belong- 
ing to  the  appellant,  and  worth  between  four  hundred  and 
five  hundred  dollars,  were  sold  by  the  sherifi"  under  an  execu- 
tion against  him  to  the  appellee  for  fifty  dollars.  About  two 
months  after  the  sale,  and  after  an  ineffectual  effort  to  repur- 
chase the  property,  the  appellantjfiled  his  complaint  in  equity, 
against  the  purchaser  and  the  plaintiff  in  the  execution,  to  set 
aside  the  sale.  He  relies  for  the  purpose  upon  the  inadequacy 
of  the  price  paid  by  the  purchaser,  and  the  fact  that  he  was 
led  by  the  attorney  for  the  plaintiff  in  the  execution  to  believe 
that  the  sale  would  not  take  place  on  the  day  advertised,  but 
would  be  postponed  for  the  purpose  of  submitting  to  his  client 
a  proposition  made  by  the  appellant  to  discharge  the  judg- 
ment upon  which  the  execution  issued,  by  a  conveyance  of 
real  estate  to  the  person  who  owned  it.  The  proof  shows  that 
the  agreement  was  made,  and  that  the  sale  was  allowed  to  pro- 
ceed in  violation  of  it.  The  appellant  had  no  notice  of  the 
sheriff^s  intention  to  proceed  with  the  sale  until  ten  o'clock 
of  the  day  it  was  made.  He  was  then  about  three  miles  from 
the  place  of  sale,  at  the  storehouse  of  the  appellee,  and  was 
then  informed  that  the  latter  had  gone  to  the  mill  for  the  pur- 
pose of  buying  it  under  the  execution.  It  was  the  day  origi- 
nally advertised  for  the  sale.    The  sheriff  had  his  instructions 
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from  the  attorney  controlling  the  execution,  to  Bell;  the  ap- 
pellant had  given  him  no  positive  imformation  of  the  agree- 
ment not  to  do  so,  and  the  appellee  was  not  apprised  of  the 
proposition  to  compromise,  or  of  the  agreement  to  postpone  the 
sale.  He  was  absent  from  the  county  when  the  arrangement  was 
made  for  postponement,  and  returned  only  the  night  before  the 
eale.  After  receiving  the  information  that  the  appellee  had 
gone  to  attend  the  sale  and  bid  for  his  property,  the  appellant 
made  no  effort  to  reach  the  place  of  sale  and  inform  him  and 
others  who  might  intend  to  bid  of  the  breach  of  faith  on  the 
part  of  the  attorney  who  controlled  the  execution.  He  might 
readily  have  done  this,  for  the  proof  shows  that  the  sale  did  not 
take  place  until  twelve  o'clock, —  about  the  usual  hour  for  such 
sales.  Notice  to  the  bidder  before  the  sale,  of  the  agreement 
to  postpone,  would  have  prevented  the  sale,  or  else  have  ren- 
dered the  purchase  invalid.  The  owner  thus  had  it  easily  in 
his  own  hands  to  prevent  the  sacrifice  of  his  property,  but  he 
seems  to  have  preferred  to  await  the  result  of  the  sale  and  seek 
his  opportunity  to  repurchase.  His  equities,  under  the  cir- 
cumstances, cannot  be  said  to  be  superior  to  the  purchaser's. 

It  is  the  policy  of  this  court,  settled  by  a  line  of  precedents, 
that  a  purchase  in  good  faith  by.  a  stranger,  at  an  execution 
sale,  shall  be  protected  from  secret  infirmities:  Adams  v. 
Cummings,  10  Ark.  541;  Whiting  \.  Beehe,  12  Id.  422;  Byers 
v.  McDonald,  12  Id.  218;  Newton's  Heirs  v.  State  Bank,  22  Id. 
19;  Files  v.  Harbison,  29  Id.  307;  Youngblood  v.  Cunningham, 
38  Id.  571;  Huffman  v.  Gaines,  MS. 

To  avoid  his  purchase,  even  where  the  price  paid  is  inade- 
quate, knowledge  of  the  vice  in  the  sale,  or  some  misconduct 
or  wrongful  act  traceable  to  him,  must  be  shown.  The  courts 
often  seize  upon  a  slight  circumstance  to  add  to  the  weight  of 
the  inadequacy  of  price  to  turn  the  scale,  but  it  must  be 
shown  that  the  purchaser  is  in  some  measure  responsible  for 
it:  Cases  supra;  Hudgens  v.  Morrow,  47  Ark.  515;  Adams  v. 
Thomas,  44  Id.  267;  White  v.  Wilson,  14  Ves.  Jr.  151;  Graffam 
v.  Burgess,  117  U.  S.  180;  Freeman  on  Executions,  sec.  343. 

In  the  case  of  Newton's  Heirs  v.  State  Bank,  supra,  the  effort 
to  set  aside  an  execution  sale  because  there  was  no  notice 
given  of  the  sale,  and  the  price  realized  was  grossly  inade- 
quate, proved  ineficctual,  because,  as  the  court  found,  the  pur- 
chaser had  nothing  to  do  with  bringing  about  the  impropei 
sale,  and  was  ignorant  of  the  infirmity. 

The  facts  in  Williar.is  v.  Doran,  23  N.  J.  Eq.  385,  closely  re- 
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semble  those  here  presented.  The  attorney  for  the  plaintiff 
in  the  execution  had  agreeed  that  the  sale  should  be  post- 
poned, but  the  sale  proceeded  and  the  defendant's  property 
was  purchased  by  a  stranger  at  half  its  actual  value;  but  tlie 
defendant's  surprise  not  having  been  generated  by  the  pur- 
chaser, and  the  fact  of  the  intended  postponement  being  un- 
known to  him,  the  sale  was  allowed  stand. 

The  purchaser  alone  resists  the  effort  to  open  the  sale.  He 
and  the  sheriff  were  without  fault,  and  the  decree  must  be 
aflBrmed, 


Inadequacy  of  Price,  Effect  of  on  Execution  Sale:  See  Campau  v. 
Oodfrey,  100  Am.  Dec.  133,  note  146,  where  other  cases  in  that  series  are 
collected. 

Bona  Fide  Purchaser  at  Execution  Sale,  how  Far  Protected:  See 
Ayres  v.  Duprey,  86  Am.  Dec.  651,  note  668,  where  other  eases  in  that  series 
are  collected. 


Little  Rock,  Mississippi  River,  and  Texas  Rail- 
way Company  v.  Leverett. 

[48  Arkansas,  833.J 

Statements  of  Deceased  as  to  Cause  and  Manner  of  Injury,  Made  by 
Him  Immediately  after  being  run  over  by  a  railroad  car,  and  while  he 
was  still  under  the  car,  are  admissible  in  evidence  as  part  of  the  res 
gestae  in  an  action  against  the  company  for  negligence  resulting  in  the 
death  of  the  person  injured. 

Evidence  of  Poverty  of  Mother,  and  of  her  Dependence  on  her  De- 
ceased Son  for  support  and  maintenance,  is  admissible  in  evidence  to 
show  the  pecuniary  damage  suffered  by  her  by  his  death,  in  an  action 
brought  by  her  under  the  statute,  as  next  of  kin  of  the  deceased. 

Employer  Assumes  Duty  of  Exercising  Reasonable  Care  and  Pru- 
dence in  providing  his  employee  a  safe  place  and  tools,  in  and  with  which 
to  exercise  his  employment,  and  to  maintain  the  place  and  tools  in  a  rea- 
sonably safe  condition;  and  if  injury  results  fiom  the  employer's  neglect 
to  furnish  a  safe  place  and  tools,  he  will  be  liable  therefor,  unless  tlie 
employee,  at  and  before  the  time  he  was  injured,  had  full  knowledge  of 
the  defects  in  the  place  or  tools  in  or  with  which  he  was  required  to 
work. 

Servant  is  not  Bound  to  Search  for  Latent  Defects  in  Appliances 
of  the  business  in  which  he  is  employed,  but  is  only  required  to  take 
notice  of  such  defects  and  hazards  as  are  obvious  to  the  senses.  He  has 
a  right  to  rely  upon  the  judgment  and  discretion  of  his  master,  and  to 
assume  that  he  will  fully  perform  his  duty  toward  him. 

Employbb  is  not  Bound  by  Rule  of  Railway  Company  not  Brought 
to  his  ArrENTiON,  or  which  is  habitually  violated  with  the  knowledge 
of  his  superior  officers,  and  without  any  effort  on  their  part  to  enforce 
it,  or  where  the  usage  and  practice  of  the  company  would  tend  to  mis- 
lead him  in  the  violation  of  the  rule. 
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Contributory  Negligence  h  Matter  of  Defense,  which  cannot  be  pre- 
sumed, but  must  be  proved,  and  the  burden  of  proving  it  rests  on  tha 
defendant. 

Action  for  injuries  causing  death.  The  opinion  states  the 
case. 

/.  M.  Moore,  for  the  appellant. 

X  /.  Pindall  and  B.  F.  Grace,  for  the  appellee. 

By  Court,  Battle,  J.  This  was  an  action  brought  by  Sallie 
L.  Leverett,  as  administratrix  of  the  estate  of  James  W.  Lev- 
erett, deceased,  against  the  Little  Rock,  Mississippi  River,  and 
Texas  Railway  Company,  to  recover  damages  alleged  to  have 
resulted  from  the  negligence  of  the  defendant  in  wrongfully 
causing  the  death  of  the  deceased.  The  action  was  brought 
under  section  5226  of  Mansfield's  Digest,  to  recover  damages 
for  the  benefit  of  the  next  of  kin  of  the  deceased. 

The  negligence  averred  is,  that  defendant's  road-bed,  tracks, 
and  station  at  the  town  of  Arkansas  City  were  constructed  on 
a  high  embankment,  with  a  narrow  and  insufficient  crown, 
and  steep,  slippery,  and  insufficient  slopes;  that  the  cross-ties 
placed  on  the  embankment  extended  over  the  sides  of  the 
embankment;  that  there  was  no  walk-way  for  switchmen  to 
walk  or  stand  upon  when  in  the  necessary  discharge  of  their 
duties  in  coupling  and  uncoupling  cars;  and  that  the  road-bed 
at  this  place  was  not  sufficiently  ballasted  or  surfaced  up.  It 
is  averred  that  the  deceased  was  employed  by  defendant  as  a 
switchman  in  the  yard  at  this  station,  and  was  engaged  on  the 
night  of  the  12th  of  January,  1883,  in  the  line  of  his  duty,  in 
uncoupling  cars,  and  that  while  so  engaged  one  of  his  feet 
slipped  between  the  ties  and  was  caught,  and  before  he  could 
extricate  it  he  was  run  over  by  defendant's  cars  and  killed; 
that  the  deceased  had  then  been  recently  employed  by  de- 
fendant, and  was  ignorant  of  the  dangerous  and  defective  con- 
struction of  the  embankment,  road-bed,  and  tracks  on  which 
he  was  engaged  at  the  time  he  was  killed,  and  that  his  death 
was  the  result  of  the  negligence  of  defendant  in  constructing 
its  road-bed  and  tracks  in  the  manner  stated. 

On  a  trial  in  the  circuit  court,  plaintiff  recovered  a  judgment 
for  three  thousand  five  hundred  dollars,  and  defendant  ap- 
pealed to  this  court. 

It  is  first  insisted  that  the  circuit  court  erred  in  admitting 
evidence  of  the  declarations  of  the  deceased  as  to  the  manner 
in  which  he  was  injured.     Thomas  Leverett,  a  brother  of  the 
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deceased,  testified  that  he  heard  a  noise  on  the  railroad,  and 
immediately  went  over  and  found  the  deceased  under  the  car, 
lying  partly  on  the  rails,  between  the  track,  trying  to  get  out, 
but  could  not  do  so,  being  unable  to  move  his  legs;  and  he 
asked  him  how  he  was  caught,  and  that  deceased  told  him  he 
had  stepped  in  between  the  cars  to  uncouple  them;  that  the 
pin  was  tight,  and  he  stepped  out  and  signaled  the  engineer 
to  back  up  to  loosen  the  pin,  and  that  he  then  stepped  in  be- 
tween the  cars  to  uncouple  them,  and  as  he  did  so  he  stepped 
between  the  ties  and  his  feet  slipped,  and  before  he  could  re- 
cover, his  foot  was  caught  against  the  tie  by  the  break-beam 
and  he  was  thrown  down.  This  statement  was  made  by  the 
deceased  while  he  was  under  the  car  and  in  the  condition 
found  by  his  brother. 

Appellant  insists  that  this  statement  was  incompetent  evi- 
dence, because  it  was  not  a  part  of  the  res  gestas. 

Wharton  says:  "The  res  gestas  may  be  defined  as  those  cir- 
cumstances which  are  the  undesigned  incidents  of  a  particu- 
lar litigated  act,  and  which  are  admissible  when  illustrative  of 
such  act.  These  incidents  may  be  separated  from  the  act  by 
a  lapse  of  time  more  or  less  appreciable.  They  may  consist 
of  speeches  of  any  one  concerned,  whether  participant  or  by- 
stander; they  may  comprise  things  left  undone  as  well  as 
things  done.  Their  sole  distinguishing  feature  is,  that  they 
should  be  the  necessary  incidents  of  the  litigated  act, — neces- 
sary, in  this  sense,  that  they  are  part  of  the  immediate  prep- 
arations for  or  emanations  of  such  act,  and  are  not  produced 
by  the  calculated  policy  of  the  actors.  In  other  words,  they 
must  stand  in  immediate  casual  relation  to  the  act, — a  relation 
not  broken  by  the  interposition  of  voluntary  individual  wari- 
ness, seeking  to  manufacture  evidence  for  itself.  Incidents 
that  are  thus  immediately  and  unconscioubly  associated  with 
an  act,  whether  such  incidents  are  doings  or  declarations,  be- 
come in  this  way  evidence  of  the  character  of  the  act 

Therefore,  declarations  which  are  the  immediate  accompani- 
ments of  an  act  are  admissible  as  a  part  of  the  res  gestae;  re- 
membering that  immediateness  is  tested  by  closeness,  not  of 
time,  but  by  casual  relation  as  just  explained":  Wharton  on 
Evidence,  sees.  258,  267,  and  authorities  cited. 

In  Clinton  v.  Estes,  20  Ark.  225,  it  said:  "  It  may  be  difficult 
to  determine  at  all  times  when  declarations  shall  be  received 
as  a  part  of  the  res  gestas.  But  when  they  explain  and  illus- 
trate it,  they  are  clearly  admissible.     Mere  narratives  of  past 
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events,  having  no  necessary  connection  with  the  act  done, 
would  not  tend  to  explain  it.  But  the  declaration  may  prop- 
erly refer  to  a  past  event  as  the  true  reatjon  of  the  present 
conduct." 

In  Carr  v.  State,  43  Ark.  102,  in  speaking  of  what  declara- 
tions constitute  a  part  of  the  res  gestse,  the  court  said:  "Nor 
need  any  such  declarations  be  strictly  coincident  as  to  time, 
if  they  are  generated  by  an  excited  feeling  which  extends 
without  break  or  let  down  from  the  moment  of  the  event  they 
illustrate.  But  they  must  stand  in  immediate  casual  relation 
to  the  act,  and  become  part,  either  of  the  action  imme- 
diately preceding  it,  or  of  the  action  which  it  immediately 
precedes."  Again,  in  Flynn  v.  State,  43  Ark.  292,  it  is  said: 
"  It  often  becomes  diflScult  to  determine  when  declarations 
shall  be  received  as  part  of  the  res  gestae.  In  cases  like  this, 
words  uttered  during  the  continuance  of  the  main  action,  or 
60  soon  thereafter  as  to  preclude  the  hypothesis  of  concoction 
or  premeditation,  whether  by  the  active  or  passive  party,  be- 
come a  part  of  the  transaction  itself,  and  if  they  are  relevant, 
may  be  proved  as  any  other  fact,  without  calling  the  party 
who  uttered  them." 

In  Commonwealth  v.  Hackett,  2  Allen,  136,  upon  a  trial  for 
murder,  a  witness  testified  that  at  the  moment  the  fatal  stabs 
were  given  he  heard  the  victim  cry  out:  "  I  am  stabbed  ";  and 
he  at  once  went  to  him  and  reached  him  within  twenty  seconds 
after  that,  and  then  heard  him  say:  "I  am  stabbed — I  am 
gone  —  Dave  Ilackett  has  stabbed  me."  This  evidence  was 
held  competent  as  a  part  of  the  res  gestae.  Chief  Justice  Bige- 
low,  for  the  court,  said:  ''Kit  was  a  narrative  statement, 
wholly  unconnected  with  any  transaction  or  principal  fact,  it 
would  be  clearly  inadmissible.  But  such  was  not  its  character. 
It  was  uttered  immediately  after  the  alleged  homicidal  act, 
in  the  hearing  of  a  person  who  was  present  when  the  mortal 
stroke  was  given,  who  heard  the  first  words  uttered  by  the 
deceased,  and  who  went  to  him  after  so  brief  an  interval  of 
time  that  the  declaration  or  exclamation  of  the  deceased  may 
fairly  be  deemed  a  part  of  the  same  sentence  as  that  which 
followed  instantly  after  the  stab  with  the  knife  was  inflicted. 
It  was  not,  therefore,  an  abstract  or  narrative  statement  of  a 
past  occurrence,  depending  for  its  force  and  effect  solely  on  the 
credit  of  the  deceased,  unsupported  by  any  principal  fact,  and 
receiving  no  credit  or  significance  from  the  accompanying 
circumstances.     But  it  was  an  exclamation  or  statement  con- 
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temporary  with  the  main  transaction,  forming  a  natural  and 
material  part  of  it,  and  competent  as  being  original  evidence 
in  the  nature  of  res  gestse.^^  Again  the  learned  judge  said: 
"  The  true  test  of  the  competency  of  the  evidence  is  not,  as 
was  argued  by  the  counsel  for  the  defendants,  that  the  declara- 
tion was  made  after  the  act  was  done,  and  in  the  absence 
of  the  defendant.  These  are  important  circumstances,  and 
....  if  they  stood  alone,  quite  decisive.  But  they  are  out- 
weighed by  the  other  facts  in  proof,  from  which  it  appears  that 
they  were  uttered  after  the  lapse  of  so  brief  an  interval,  and 
in  such  connection  with  the  principal  transaction  as  to  form 
a  legitimate  part  of  it,  and  to  receive  credit  and  support  as 
one  of  the  circumstances  which  accompanies  and  illustrates 
the  main  fact,  which  was  the  subject  of  inquiry  before  the 
jury." 

In  the  case  of  Hanover  R.  R.  Co.  v.  CoyUy  55  Pa.  St.  402, 
where  a  peddler's  wagon  was  struck,  and  the  peddler  injured 
by  the  negligence  of  the  engineer,  the  latter's  declaration, 
made  after  the  infliction  of  the  injury,  was  admitted  as  a  part 
of  the  transaction  itself,  the  court  saying:  "We  cannot  say 
that  the  declaration  was  no  part  of  the  res  gestae.  It  was  made 
at  the  time  in  view  of  the  goods  strewn  along  the  road  by  the 
breaking  up  of  the  boxes,  and  seems  to  have  grown  directly 
out  of  and  immediately  after  the  happening  of  the  fact.  The 
negligence  complained  of  being  that  of  the  engineer  himself, 
we  cannot  say  that  his  declarations,  made  upon  the  spot  at 
the  time,  and  in  view  of  the  effects  of  his  conduct,  are  not  evi- 
dence against  the  company  as  a  part  of  the  very  transaction 
itself." 

In  the  case  of  Elkins  v.  McKean,  79  Pa.  St.  493,  the  plain- 
tiflF  sued  the  defendant  for  damages  caused  by  oil,  manufac- 
tured and  sold  by  him  to  plaintifif's  husband,  exploding  while 
the  husband  was  using  it  in  a  lamp,  and  catching  fire  and 
burning  the  husband  to  death.  The  court  held  what  the  hus- 
band said  as  to  the  cause  of  the  accident,  when  found  envel- 
oped in  the  flames,  or  within  a  few  minutes  afterwards,  was 
clearly  competent  evidence  as  a  part  of  the  res  gestse. 

In  Casey  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  78  N.  Y.  518,  the 
plaintiff  sued  for  damages  resulting  from  the  death  of  a  child 
who  had  been  run  over  and  killed  by  the  defendant's  cars. 
On  the  trial,  a  police-oflicer,  who  went  to  the  place  of  the  ac- 
cident immediately  after  the  child  was  killed,  and  found  the 
.  child  under  the  wheels  of  the  car,  was  permitted,  as  a  witness 
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for  the  plaintiff,  to  state  what  the  engineer  in  charge  of  the 
engine  said  and  did  in  extricating  the  body  of  the  child  froni 
under  the  wheels  of  the  car.  The  court  held,  the  statements 
of  the  engineer  were  admissible  as  a  part  of  the  res  gestee: 
Waldele  v.  N.  Y.  C.  &  11.  R.  R.  Co.,  95  N.  Y.  284. 

McLeod  V.  Ginthers,  80  Ky.  399,  was  a  suit  for  damages 
resulting  from  the  willful  neglect  of  appellant's  servants  in 
sending  dispatches  to  two  conductors  of  trains  which  were  to 
run  on  the  same  day  over  the  same  part  of  defendant's  road. 
The  dispatches  were  alike  and  ambiguous,  and  construed 
differently  by  the  two  conductors.  The  result  was  a  collision 
of  trains,  and  the  death  of  Ginther,  plaintiff's  intestate,  who 
was  an  engineer  on  one  of  the  trains.  Fish,  the  conductor  on 
the  same  train,  within  a  few  seconds  after  the  casualty,  re- 
marked to  the  engineer  of  the  other  train:  "I  had  until  10:10 
to  make  Beards."  It  was  held  by  the  court  that  it  was  im- 
portant to  show  what  Fish  and  Ginther  tliought  of  the  mean- 
ing of  the  dispatch  while  they  were  acting  under  it,  as  the 
negligence  in  this  case  consisted  of  the  wording  of  the  dis- 
patch 60  as  to  mislead  them,  and  that  the  declaration  of  Fish, 
having  been  made  within  a  few  seconds  after  the  accident,  in 
view  of  the  wrecked  trains  and  amidst  the  search  for  persons 
whose  fate  was  then  unknown,  and  while  Ginther  who  lived 
but  thirty  minutes  was  dying  from  the  injuries  he  had  re- 
ceived, was  admissible  for  that  purpose  as  a  part  of  the  res 
gestas.  The  court  said:  "He  had  no  time  to  contrive  or  devise 
a  falsehood  by  which  to  exonerate  himself  from  blame,  and 
his  declaration  was  so  connected  with  the  circumstances  then 
surrounding  him,  and  which  form  a  part  of  this  case,  as  to 
give  it  importance  in  determining  the  fact  that  he  and  the 
engineer  had  run  the  engine  in  the  honest  belief  that  they 
had  until  ten  minutes  after  ten  o'clock  to  reach  Beards  sta- 
tion  If  we  ignore  the  credit  to  which  Fish  may  have 

been  entitled  as  a  truthful  man,  his  declaration  made  under 
the  circumstances  impresses  the  mind  with  confidence  in  its 
truth,  and  is  entitled  to  be  given  its  weight  as  any  other  fact 
going  to  make  up  the  transaction." 

The  statement  of  Leverett  was  made  immediately  after  he 
was  run  over,  and  while  the  wrong  complained  of  was  in- 
complete, he  being  still  under  the  car,  and  was  a  part  of  the 
res  gestse,  and  fairly  go  to  explain  the  cause  of  the  condition 
in  which  he  was  at  the  time  it  was  made.  It  was  an  emana- 
tion of  the  act  in  question,  and  so  connected  with  the  cause  of 
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his  injuries  as  to  preclude  any  idea  that  it  was  the  product  of 
calculated  policy.  Aside  from  any  credit  due  Leverett  for 
veracity,  the  circumstances  immediately  preceding  and  con- 
Hccted  with  his  statement  impress  the  mind  with  confidence 
in  its  truth.     It  was  competent  evidence. 

It  is  next  urged  that  the  trial  court  erred  in  admitting  evi- 
dence as  to  the  dependence  of  plaintiff,  Sallie  L.  Leverett,  on 
the  deceased  for  maintenance  and  support.  The  proof  was, 
the  deceased  was  her  son;  that  he  was  about  twenty-three 
years  old  at  the  time  he  was  killed;  and  that  he  had  never 
been  married,  and  that  he  left  a  mother,  brothers,  and  a  sister, 
but  no  father,  surviving  him. 

The  evidence  objected  to  was,  that  plaintiff  was  poor,  and 
deceased  lived  with  and  supported  her;  and  that  she  was 
dependent  on  him  for  support  and  maintenance.  This  evi- 
dence was  admitted  by  the  court  over  the  objection  of  de- 
fendant. 

In  actions  of  this  character,  the  statute  says:  "The  jury 
may  give  such  damages  as  they  shall  deem  a  fair  and  just 
compensation,  with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death,  to  the  wife  and  next  of  kin  of  such 
deceased  person."  Under  the  statute,  the  plaintiff,  being  next 
of  kin  of  the  deceased,  had  a  right  to  show  the  pecuniary 
damage  suffered  by  her  by  reason  of  his  death.  The  effect 
and  object  of  the  evidence  objected  to  was  to  show  she  had 
suffered  a  pecuniary  damage  by  the  death  of  her  son,  and  for 
that  purpose  it  was  admissible:  Ewen  v.  Chicago  etc.  R'y  Co., 
38  Wis.  622;  Barley  v.  Chicago  etc.  R.  R.  Co.,  4  Biss.  434;  Cook 
V.  Clay  Street  Hill  R.  R.  Co.,  60  Cal.  609;  Opsahl  v.  Judd,  30 
Minn.  126. 

In  instructing  the  jury,  the  court  told  them,  if  they  found 
for  the  plaintiff,  they  should  assess  her  damages  at  whatever 
sum  they  believed  would  compensate  her  for  the  pecuniary 
loss  she  had  sustained;  and  that  the  law  prescribes  no  rule 
for  the  measurement  of  damages,  except  that  the  jury  should 
give  such  damages  as  they  should  deem  a  fair  and  just  com- 
pensation with  reference  to  the  pecuniary  injuries  resulting 
from  the  death  of  plaintiff's  intestate  to  his  next  of  kin.  The 
damages  allowed  by  the  jury  were  reasonable,  and  it  does  not 
appear  that  appellant  was  prejudiced,  or  could  have  been 
prejudiced,  by  the  evidence  objected  to  under  the  instructions 
of  the  court. 

It  is  contended  by  the  appellant  that  the  first,  second,  third, 
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and  eighth  instructions  given  by  the  court  to  the  jury,  at  the 
instance  of  the  plaintifiF,  are  erroneous.  The  instructions  in* 
formed  the  jury  that  when  appellant  employed  plaintiflf's  in- 
testate to  work  as  a  switchman  in  its  yards  at  Arkansas  City, 
it  assumed  a  duty  to  him  to  construct  and  maintain  its  road- 
bed and  tracks  in  a  reasonably  safe  condition,  so  as  not  to 
unnecessarily  enhance  the  dangers  attending  upon  the  employ- 
ment; that  he  assumed  the  natural  risks  of  his  employment^ 
but  did  not  assume  the  risks  arising  from  the  negligence  of  the 
appellant  in  constructing  a  defective  road-bed  or  track;  and 
that  if  the  injuries  received  by  plaintiff 's  intestate  were  caused 
by  the  defective  condition  of  appellant's  road-bed  or  track, 
plaintifiF  was  entitled  to  recover  such  pecuniary  damages  as 
plaintifiF  sustained  by  the  death  of  her  son,  unless  the  injuries 
were  the  result  of  the  contributory  negligence  of  her  intestate. 
In  this  connection,  the  court  further  instructed  the  jury  that 
if  plaintiff's  intestate  entered  and  continued  in  the  employ- 
ment of  defendant,  knowing  the  dangerous  condition  of  the 
road-bed,  plaintifiF  was  not  entitled  to  recover  for  an  injury  re- 
sulting from  the  condition  of  the  road-bed;  and  that  if  the 
injury  received  by  him  occurred  on  account  of  the  steep  banks 
of  the  road-bed,  or  on  account  of  the  lack  of  ballasting  on  the 
track,  plaintifiF  could  not  recover,  if  he  knew  this  was  the  con- 
dition of  the  road-bed  at  and  before  the  time  of  the  injury; 
and  that  if  at  the  point  he  was  injured  the  road-bed  was  in  a 
defective  and  dangerous  condition,  and  he  knew  it,  plaintifiF 
could  not  recover  for  an  injury  occasioned  by  such  defective 
road-bed. 

Construing  these  instructions  together,  appellant  was  not 
prejudiced  by  any  of  them.  In  employing  the  deceased,  the 
appellant  assumed  the  duty  of  exercising  reasonable  care  and 
prudence  to  provide  him  a  safe  place  and  tools  to  exercise  the 
employment,  and  to  maintain  the  place  and  tools  in  a  reason- 
ably safe  condition  during  the  time  for  which  he  was  em- 
ployed; and  the  deceased  assumed  the  risks  and  hazards 
wliich  ordinarily  attend  or  are  incident  to  the  service  he  was 
engaged  to  perform.  The  negligence  of  appellant  to  supply  a 
safe  road-bed,  or  place  and  tools  for  deceased,  was  not  a  hazard 
and  risk  usually  or  necessarily  attendant  upon  or  incident  to 
tlie  performance  of  his  contract;  nor  was  it  one  which  the  de- 
ceased, in  legal  contemplation,  is  presumed  to  have  assumed, 
for  the  obvious  reason  that  he  was  to  use  such  road-bed,  place, 
and  tools  as  were  to  be  provided  by  appellant,  and  had  and 
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was  to  have  nothing  to  do  with  constructing  the  road-bed  and 
place,  and  purchasing  the  tools,  or  with  the  preservation  or 
maintenance  of  such  road-bed  and  tools  in  suitable  condition 
after  they  were  supplied.  This  risk  is  not  within  the  contract 
of  service.  If  it  was,  appellant  would  have  been  relieved  of 
all  pecuniary  responsibility  for  failing  to  perform  the  obliga- 
tions he  had  assumed.  Such  a  doctrine  would  be  subversive 
of  all  just  ideas  of  the  obligations  arising  out  of  such  con- 
tracts of  service,  and  would  withdraw  all  protection  from  such 
employees.  A  doctrine  that  leads  to  such  results  is  contrary 
to  reason,  and  unworthy  the  sanction  of  any  court:  St.  Louis 
€tc.  R'y  Co.  V.  Higgins,  44  Ark.  300;  Davis  v.  Central  Vermont 
R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  175;  45  Am.  Rep.  590;  Mis- 
souri Pacific  Ry  Co.  v.  Lyde,  11  Am.  &  Eng.  R.  R.  Cas.  190; 
Texas-Mexican  R'y  Co.  v.  Whitmore,  11  Id.  199;  Galveston  etc, 
R.  R.  V.  Lempe,  11  Id.  201;  Atchison  etc.  R.  R.  Co.  v.  Holt,  11 
Id.  211;  Atchison  etc.  R.  R.  Co.  v.  Moore,  11  Id.  247,  252; 
Brown  v.  Atchison  etc.  R.  R.  Co.,  15  Id.  271;  Elmer  v.  Lockcj 
135  Mass.  575;  Pierce  on  Railroads,  870;  Hough  v.  Railway 
Co.,  100  U.  S.  213. 

While  there  was  an  implied  contract  between  the  appellant 
and  the  deceased  that  the  former  should  furnish  and  provide 
for  deceased  a  safe  place  and  road-bed  in  and  on  which  to 
perform  the  labors  required  of  him,  yet  the  failure  of  appel- 
lant in  that  regard  furnished  no  excuse  for  the  conduct  of  the 
deceased,  if  he  voluntarily  and  knowingly  incurred  the  risks 
and  dangers  of  performing  the  labors  of  his  employment  on  a 
defective  and  dangerous  road-bed.  If  he  had,  at  and  before 
he  was  injured,  full  knowledge  of  the  dangerous  character  and 
defects  of  the  road-bed,  or  place  on  and  in  which  he  was  re- 
quired to  work,  he  had  the  right  to  decline  to  work,  or  require 
that  the  road-bed  or  place  should  first  be  made  safe;  but  if  he 
did  not,  and  with  this  knowledge  entered  upon  the  work,  he 
assumed  the  risk,  and  should  bear  the  consequences:  L.  R.  <£: 
Ft.  S.  R.  R.  Co.  V.  Duffey,  35  Ark.  613;  Fones  v.  Phillips,  39 
Id.  36;  Gibson  v.  Erie  Ry  Co.,  63  N.  Y.  452;  Wood  on  Master 
and  Servant,  sees.  335,  372;  Pierce  on  Railroads,  379. 

A  servant  is  not  required  to  inspect  the  appliances  of  the 
business  in  which  he  is  employed,  to  see  whether  or  not  there 
are  latent  defects  that  render  their  use  more  than  ordinarily 
hazardous,  but  is  only  required  to  take  notice  of  such  defects 
or  hazards  as  are  obvious  to  the  senses.  The  fact  that  he 
might  have  known  of  defects,  or  that  he  had  the  means  and 
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•  opportunity  of  knowing  of  them,  will  not  preclude  him  from 
a  recovery  unless  he  did  in  fact  know  of  them,  or  in  the 
exercise  of  ordinary  care  ought  to  have  known  of  them. 
He  is  not  bound  to  make  an  examination  to  find  defects. 
There  is  no  such  legal  obligation  imposed  upon  him.  That 
is  the  duty  of  the  master.  The  servant  is  not  bound  to  search 
for  dangers,  except  those  risks  that  are  patent  to  ordinary  ob- 
servation; he  has  a  right  to  rely  upon  the  judgment  and  dis- 
cretion of  his  master,  and  that  he  will  fully  perform  his  duty 
toward  him:  Fort  Wayne,  Jackson,  and  Saginaw  R.  R.  Co.  v. 
Gildersleeve,  33  Mich.  133;  Hughes  v.  Winona  and  St.  Peter 
R.  R.  Co.,  27  Minn.  137;  Reber  v.  Tower,  11  Mo.  App.  203; 
Wood  on  Master  and  Servant,  sec.  376,  and  authorities  cited. 

The  circuit  court  instructed  the  jury  that  an  employee  is 
not  bound  by  a  rule  of  the  company  not  brought  to  his  atten- 
tion, or  which  is  habitually  violated  with  the  knowledge  of  his 
superior  officers,  and  without  any  effort  on  their  part  to  enforce 
it,  or  where  the  usage  and  practice  of  the  company  would 
tend  to  mislead  him  in  the  violation  of  the  rule.  Appellant 
insists  that  this  instruction  is  erroneous;  but  we  see  no  error 
in  it:  Fay  v.  Minneapolis  &  St.  L.  Ry  Co.,  11  Am.  &  Eng.  R.  R. 
Cas.  193. 

Appellant  asked  the  court  below  to  instruct  the  jury  to  the 
effect  that  if  the  defects  in  the  road-bed  where  Leverett  was 
thrown  down  and  mortally  injured  by  its  cars  were  easily  and 
readily  seen,  and  Leverett  had  been  accustomed  to  working 
there,  and  in  attempting  to  uncouple  cars  while  in  motion 
received  the  injuries  which  caused  his  death,  plaintiff  was  not 
entitled  to  recover.  And  the  court  refused  to  give  the  instruc- 
tion.    Appellant  insists  that  the  court  erred  in  so  doing. 

Contributory  negligence  is  a  matter  of  defense.  It  is  not 
presumed,  but  must  be  proved,  and  the  burden  of  proving 
it  rests  on  defendant:  Hough  v.  Railway  Co.,  100  U.  S.  225; 
Burlington,  Cedar  Rapids,  and  Northern  R.  R.  Co.  v.  Coats,  15 
Am.  &  Eng.  R.  R.  Cas.  265. 

We  have  failed  to  find,  and  appellant  has  not  called  our  at- 
tention to,  any  evidence  which  would  have  made  the  instruc- 
tions asked  for  by  it,  and  refused  by  the  court,  applicable  or 
appropriate.  There  was  no  evidence,  so  far  as  we  have  dis- 
covered, to  prove  that  the  deceased,  before  he  was  hurt,  knew 
or  ought  to  have  known  of  the  condition  of  the  track  where 
he  was  fatally  injured.  There  was  evidence  tending  to  prove 
that  he  was  employed  to  work,  and  had  been  working,  in  a 
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part  of  appellant's  yard  at  Arkansas  City,  where  the  tracks 
and  yard  were  in  a  good  condition.  The  first  time  we  have 
any  evidence  of  his  working  on  the  road  where  he  was  killed, 
or  his  having  heen  there,  was  the  night  and  time  ho  was 
killed.  It  was  then  dark,  cloudy,  and  had  been  raining.  He 
was  called  to  fill  the  place  of  an  absent  employee,  and  while 
attempting  to  uncouple  a  car,  at  half-past  four  o'clock  in  the 
morning,  was  run  over  by  the  cars,  and  so  injured  that  he  died 
within  two  or  three  days  thereafter. 

The  evidence  does  not  show  that  the  defects  which  led  to 
his  injury  were  patent  to  ordinary  observation,  at  the  time  and 
under  the  circumstances  he  was  hurt,  it  being  in  the  night  and 
dark  and  cloudy;  and  we  do  not  feel  at  liberty  to  indulge  in 
the  presumption  that  they  were:  Brown  v.  Atchison  etc.  R.  R. 
Co.,  supra.  We  find  no  error  in  the  proceedings  of  the  court 
below  prejudicial  to  appellant.     And  the  judgment  is  affirmed. 


Duty  of  Master  to  Furnish  Safe  Machinery  and  Proper  Place  fob 
Servant:  See  WormeU  v.  Maine  O.  R.  R.  Go.,  1  Am.  St.  Rep.  321,  note  330, 
where  other  cases  are  collected;  Smith  v.  Penirmilar  Car  Works,  1  Id.  542. 

Duty  op  Master  to  Point  out  Latent  Risks  to  Servant:  See  Smith 
V.  Peninsular  Car  Wo7'ks,  1  Am.  St.  Rep.  542,  note  648,  where  other  cases 
are  collected. 

Employee  of  Railroad  Company  may  Assume  that  Cab  Delivered 
TO  Him  for  Use  is  Safe:  Bushbyv,  New  York  etc.  R.  R.  Co.,  1  Am.  St.  Rep. 
844. 

Declarations  of  Person  Injitred,  when  Admissible  as  Part  of  Res 
Gest^,  and  when  not:  See  Roche  v.  Brooklyn  etc.  R.  R.  Co.,  59  Am.  Rep. 
606;  Merkle  v.  Township  of  Bennington,  65  Id.  666;  Cleveland  etc.  R.  R.  Co.  v. 
Newell,  54  Id.  312;  Sullivan  v.  Oregon  R.  &  N.  Co.,  53  Id.  364;  Augusta  Fac- 
tory V.  Barnes,  53  Id.  838;  City  of  Oalveston  v.  Barbour,  50  Id.  519;  Waldele 
V.  New  York  etc.  R.  R.  Co.,  47  Id.  41,  note  52;  Mutcha  v.  Pierce,  35  Id.  776; 
Fay  V.  Harlan,  35  Id.  372;  Quaife  v.  Chicago  etc.  R'y  Co.,  33  Id.  821,  note 
828;  note  to  People  v.  Vernon,  95  Am.  Dec.  66;  Baker  v.  Kelly,  93  Am.  Dec. 
274,  note  279,  where  other  cases  in  that  series  are  collected;  Illinois  Central 
R.  R.  Co.  v.  Sutton,  92  Id.  81,  note  84;  Matteson  v.  New  York  Central  R.  R. 
Co.,  91  Id.  67,  note  72. 

CONTRIBITORY   NEGLIGENCE,  WHETHER  MATTER  OF  DEFENSE:    See^«mav» 

Cltkago  etc.   R'y  Co.,  58  Am.  Rep.  227,  note  229;  Oaynor  v.  Old  Colony  etc 
R'y  Co.,  97  Am.  Dec.  96. 
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Detkndant,  by  Pleading  over  after  Demurrer  Overruled,  Waives 
All  Objections  to  the  ruling  of  the  court  on  the  demurrer. 

Proof  that  Assignment  of  Note  was  Made  before  its  Maturity  will 
overcome  the  statutory  rule  that  an  assignment  without  date  shall  be 
taken  to  have  been  made  at  a  date  most  to  the  advantage  of  the  defend- 
ant. 

Peoduction  of  Note  and  Proof  that  Indorsement  was  Made  before 
Maturity  Raises  Presumption  that  the  holder  paid  value  for  it,  was  an 
innocent  holder,  and  acquired  it  in  due  course  of  business;  but  the  pre- 
sumption of  the  payment  of  value  is  overcome  by  proof  that  the  note,  in 
its  inception,  was  so  infected  with  fraud  as  to  destroy  the  title  of  the 
original  holder,  and  the  burden  of  proof  that  value  was  given  for  it  is 
then  shifted  to  the  plaintiff. 

Surety  Who  Signs  Negotiable  Note  with  Agreement  that  It  is  not 
to  be  Delivered  to  the  payee  until  it  is  signed  by  other  sureties  can- 
not, as  against  an  innocent  payee  without  notice,  set  up  the  fraud  of  the 
maker  in  delivering  it  without  the  signatures  of  the  additional  sureties. 
He  is  regarded  as  having  constituted  the  maker  his  agent  to  negotiate 
the  note,  and  having  clothed  him  with  the  means  of  perpetrating  the 
fraud,  he  must  bear  the  loss. 

One  Who  Takes  Negotiable  Paper  in  Payment  of  Antecedent  Debt, 
before  maturity,  and  without  notice  of  any  defect  therein,  receives  it  in 
due  course  of  business,  and  becomes  a  holder  for  value,  entitled  to  enforce 
payment  without  regard  to  the  defenses  that  may  exist  between  other 
parties  to  the  paper. 

Action  on  a  note.     The  opinion  states  the  case. 

Collins  and  Balch,  for  the  appellants. 

By  Court,  Cockrill,  C.  J.  The  Merchants'  National  Bank 
sued  the  appellees  upon  a  note  signed  by  them  and  one  Jerre 
Wolf,  who  was  not  sued.  The  note  was  made  payable  to  the 
order  of  the  German  Insurance  Company  of  Freeport,  Illinois, 
and  was  indorsed  in  blank. 

The  appellants  filed  an  answer,  in  which  it  was  alleged 
that  they  signed  the  note  "as  sureties  for  Wolf  in  payment  of 
an  antecedent  indebtedness  then  owing  by  said  Wolf  to  the 
German  Insurance  Company."  upon  the  express  agreement 
that  Wolf  should  not  deliver  the  note  to  the  payee  until  W. 
L.  Taylor  and  Alvie  Smith  had  signed  it  with  them,  but  that 
in  violation  of  the  agreement  Wolf  delivered  the  note  to  the 
payee,  and  that  the  bank  knew  the  facts  when  the  note  was 
indorsed  to  it,  and  denied  that  the  indorsement  was  made  be- 
fore maturity. 

A  jury  was  waived,  and  the  court  made  the  following  find- 
ing of  facts,  viz.:  — 

Am.  St.  Rkp..  Vol.  III.  — 16 
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1.  That  the  note  sued  on  was  signed  by  E.  A.  Tabor,  Jesse 
Turner,  Jr.,  and  0.  P.  Brown,  at  the  instance  and  request  of 
Jerre  Wolf,  one  of  the  makers,  with  the  understanding  and. 
agreement  that  the  same  was  not  to  be  delivered  to  the  Ger- 
man Insurance  Company,  to  which  the  said  Wolf  was  indebted, 
until  W.  L.  Taylor  and  Alvie  Smith  should  sign  it  as  sureties 
with  them;  that  said  note  was  delivered  to  the  German  In- 
surance Company  without  the  signatures  of  Taylor  and  Smith; 
and  that  the  insurance  company  had  no  knowledge  of  the 
manner  in  which  the  signatures  of  the  above-named  parties 
had  been  obtained. 

2.  That  the  said  note  was  assigned  to  the  plaintiff  before 
maturity  in  regular  course  of  business,  and  judgment  was 
entered  for  the  plaintiff. 

The  appellants  contend  that  the  finding  is  not  sustained 
by  the  evidence,  in  so  far  as  it  relates  to  the  insurance  com- 
pany's want  of  knowledge  of  the  condition  upon  which  the 
appellants'  signatures  were  obtained  by  Wolf.  As  to  that 
point,  it  is  only  necessary  to  say  that  no  testimony  was  offered 
by  either  side.  It  is  argued,  however,  that  the  facts  found 
are  not  sufficient  to  sustain  the  judgment. 

The  contention  is,  that  the  proof  that  the  note  was  put  in 
circulation  by  Wolf,  in  violation  of  the  agreement  with  the 
appellants,  cast  upon  the  plaintiff  the  onus  of  proving,  not  only 
that  the  note  had  been  indorsed  to  it  before  maturity,  but  also 
that  it  was  acquired  upon  a  valuable  consideration.  There  was 
no  proof  of  the  consideration  paid  by  the  plaintiff. 

The  fact  of  indorsement  by  the  insurance  company  to  the 
plaintiff  was  not  put  in  issue,  as  counsel  seem  to  suppose. 
The  complaint  alleged  that  the  indorsement  was  made  before 
maturity  for  a  valuable  consideration,  and  the  answer  avers 
that  the  note  "  was  not  assigned  to  the  plaintiff  before  ma- 
turity, but  in  truth  and  in  fact  that  the  assignment  was  made 
long  after  maturity,  and  that  the  assignment  was  not  made  for 
a  valuable  consideration."  The  defendants  had  previously 
undertaken  to  test  the  sufficiency  of  the  indorsement  by  de- 
murrer, but  the  demurrer  was  overruled,  and  by  pleading  over 
to  the  merits  they  waived  all  objection  to  the  ruling  of  the 
court  in  that  respect  {Chapline  v.  Robertson,  44  Ark.  202,  Jones 
V.  Terry,  43  Id.  230),  and  did  not  renew  the  objection  in  any 
other  form. 

The  answer,  so  far  from  containing  a  denial  of  the  assign- 
ment (see  Mansfield's  Digest,  sec.  477),  is  an  admission  of  its 
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validity,  and  when  the  plaintifif  proved,  as  was  done,  that  the 
assignment  was,  in  fact,  made  before  the  maturity  of  the  in- 
strument, the  statutory  rule  that  a  blank  assignment  shall  be 
taken  to  have  been  made  at  a  date  most  to  the  advantage  of 
the  defendant  was  overcome:   Trader  v.  Chidester,  41  Ark.  242. 

The  production  of  the  note  and  proof  that  the  indorsement 
was  made  before  maturity  raised  the  presumption  that  the 
plaintifif  had  paid  value  for  the  note;  that  it  was  an  innocent 
holder,  and  had  acquired  it  in  due  course  of  business;  but  if 
the  proof  subsequently  offered  by  the  defendants  to  establish 
their  defense  shows  that  the .  note  in  its  inception  was  so  in- 
fected by  fraud  as  to  destroy  the  title  of  the  original  holder, 
the  presumption  of  the  payment  of  value  was  thereby  over- 
come, and  the  burden  of  proof  was  shifted  to  the  plaintifif  to 
show  that  value  was  given  for  the  note:  1  Daniel  on  Nego- 
tiable Instruments,  sec.  814;  Benjamin's  Chalmer's  Digest, 
p.  109,  art.  97;  2  Greenl.  Ev.,  sec.  172;  Commissioners 
v.  Clarke,  94  U.  S.  277,  285;  Collins  v.  Gilbert,  94  Id.  753; 
Nickerson  v.  Roger,  76  N.  Y.  279;  National  Bank  v.  Green,  43 
Id.  298;  Kellogg  v.  Curtis,  69  Me.  212;  Gray's  AdmW  v.  Bank, 
29  Pa.  St.  365. 

The  reason  assigned  for  this  rule  is,  that  "  where  there  is 
fraud  the  presumption  is  that  he  who  is  guilty  will  part  with 
the  note  for  the  purpose  of  enabling  some  third  party  to  re- 
cover upon  it,  and  such  presumption  operates  against  the 
holder,  and  it  devolves  upon  him  to  show  that  he  gave  value 
for  it":  Bailey  v.  Bidwall,  13  Mees.  &W.  73;  Collins  v.  Gilbert, 
supra. 

If,  therefore,  the  evidence  shows  that  the  note  was  invalid  in 
the  hands  of  the  insurance  company,  by  reason  of  the  fraud 
practiced  upon  the  appellants  by  their  principal,  Wolf,  then 
the  plaintifif,  who  is  the  indorsee,  having  failed  to  rebut  the 
presumption  of  invalidity  that  is  raised  against  it,  was  not 
entitled  to  recover. 

But  when  we  come  to  the  consideration  of  that  question,  we 
find  no  allegation  in  the  answer,  and  there  is  no  proof  to  show 
that  the  insurance  company  had  notice  of  the  condition  upon 
which  the  appellants  had  signed  the  note.  It  was  complete  in 
form;  there  was  nothing  on  its  face  to  arouse  suspicion,  and 
the  answer  alleges  that  it  was  given  in  payment  of  a  debt  due 
from  Wolf  to  the  insurance  company.  The  inquiry  is,  there- 
fore. Was  the  insurance  company,  under  these  circumstances, 
affected  by  the  fraud  practiced  by  Wolf  upon  his  sureties  ? 
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It  was  ruled  by  this  court  at  the  present  term  that  the  de- 
livery of  an  official  bond  by  a  surety  to  the  principal  obligor^ 
upon  the  condition  that  it  should  not  be  delivered  until  signed 
by  other  parties,  did  not  have  the  effect  of  constituting  it  an 
escrow  as  when  delivered  under  like  circumstances  to  a  stran- 
ger: State  V.  Churchill,  48  Ark.  426.  While  there  is  some  con- 
flict in  the  authorities  upon  this  point  as  to  non-negotiable 
instruments,  we  are  aware  of  no  case  which  holds  that  such 
an  effect  is  given  where  a  negotiable  instrument,  perfect  in 
form,  is  delivered  to  the  maker.  In  such  cases,  where  the 
question  arises  between  the  injured  party  to  the  note  and  a 
payee  who  has  taken  it  for  value,  without  notice  of  the  condi- 
tion, the  former,  having  executed  it  and  intrusted  it  to  a  maker, 
is  regarded  as  having  constituted  him  his  agent  to  negotiate 
it;  and  having  clothed  him  with  the  means  of  perpetrating 
the  fraud,  must  bear  the  loss:  Passumpsic  Bank  v.  Goss,  31  Vt. 
315;  F.  &  M.  Bank  v.  Humphrey,  36  Id.  354;  Ayres  v.  Milroy, 
53  Mo.  516;  14  Am.  Rep.  465;  Bank  v.  Phillips,  17  Mo.  29; 
Smith  V.  Moberly,  10  B.  Mon.  266;  Merriam  v.  Rockwood,  47 
N.  H.  81;  Gage  v.  Sharp,  24  Iowa,  15;  Daniels  v.  Gower,  54  Id. 
819;  Graff  V.  Logue,  61  Id.  704;  Deardorffy.  Foresman,  24  Ind. 
481;  Clark  v.  Bryce,  64  Ga.  486;  Stoddard  v.  Kimball,  6  Cush. 
469;  Clark  v.  Thayer,  105  Mass.  216;  7  Am.  Rep.  511;  1  Dan- 
iel on  Negotiable  Instruments,  sec.  854. 

The  insurance  company  had  the  right,  then,  to  assume  that 
the  appellants  had  authorized  Wolf  to  deliver  the  note  to  it 
for  them;  and  as  it  is  not  shown  that  the  company  had  notice 
of  the  violated  condition,  or  any  reason  to  suspect  its  exist- 
ence, the  appellants  have  failed  to  connect  it  with  the  fraud, 
or  to  establish  a  prima  facie  case  against  it,  if  value  was  paid 
by  it  for  the  note:  Cases  supra. 

In  the  case  of  Bertrand  v.  Barkman,  13  Ark.  150,  it  was 
ruled  that  one  who  takes  negotiable  paper  in  payment  of  an 
antecedent  debt,  before  maturity  and  without  notice,  actual  or 
otherwise,  of  any  defect  thereto,  receives  it  in  due  course  of 
business,  and  becomes,  within  the  meaning  of  the  commercial 
law,  a  holder  for  value,  entitled  to  enforce  payment  without 
regard  to  the  defenses  that  may  exist  between  the  other  par- 
ties to  the  paper;  and  this  is  in  accord  with  the  very  general 
concurrence  of  judicial  authority:  1  Daniel  on  Negotiable  In- 
struments, sec.  832;  Harrell  v.  Tenant,  30  Ark.  684;  Railroad 
\.  National  Bank,  102  U.  S.  14;  Gates  v.  National  Bank,  100  Id. 
239;  Stoddard  v.  Kimball,  6  Cush.  469;  Bank  v.  Phillips,  17 
Mo.  29. 
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It  follows,  then,  that  the  appellants  having  failed  to  estab- 
lish the  invalidity  of  the  note  in  the  hands  of  the  first  holder, 
the  necessity  of  proving  the  payment  of  value  for  the  indorse- 
ment was  not  cast  upon  the  bank,  and  it  was  entitled  to 
recover. 


Bona  Fide  P0rchA3ER  of  Negotiale  Paeeb  Takes  Valid  Title,  although 
its  execution  was  procured  by  fraud:  First  National  Bank  of  Parkersburg  v. 
Johns,  46  Am.  Rep.  506;  Millard  v.  Barton,  43  Id.  51;  Phelan  v.  Moss,  5  Id. 
402;  Douglas  v.  Matting,  4  Id.  238;  Park  Bank  v.  Watsoji,  1  Id.  573;  DoU  v. 
Bizzotti,  96  Am.  Dec.  399,  note  403,  where  other  cases  in  that  series  are  col- 
lected. 

One  Who  Takes  Negotiable  Instrument  in  Good  Faith,  before  Ma- 
TURiTT,  for  Antecedent  Debt,  whether  Holds  It  Free  from  Equities: 
See  Mix  v.  National  Bank  of  Bloomington,  33  Am.  Rep.  44,  note  40,  where 
this  subject  is  discussed,  and  the  cases  on  both  sides  of  the  question  are  col- 
lected; Kellogg  v.  Fancher,  99  Am.  Dec.  96,  noto  102,  where  other  cases  in 
that  series  are  collected. 

Possession  of  Promissory  Note  is  Prima  Facie  Evtdencb  op  Bona 
Fide  Holding,  but  if  there  is  evidence  of  fraud  in  its  inception,  the  burden 
is  on  the  indorsee  to  show  that  he  took  it  without  notice  of  the  fraud:  Kellogg 
V.  Curtis,  31  Am.  Rep.  273;  LaJce  v.  Reed,  4  Id.  209;  Atlas  Bank  v.  Doyle,  98 
Am.  Dec.  368,  note  369,  where  other  oases  in  that  series  are  collected. 


Little  Rock  and  Fort  Smith  R'y  Co.  v.  Eubanks. 

[48  Arkansas,  460.] 

r-onteact  by  wuich  employee  engaged  in  operating  dangerous  ma- 
CHINERY Agrees  in  Advance  to  Waive  the  duties  and  liabilities 
which  the  employer  owes  him  to  furnish  a  reasonably  safe  place  in  which, 
and  suitable  tools  and  appliances  with  which,  to  do  his  work,  is  against 
public  policy,  and  void. 

Evidence  of  Defect  in  Railroad  Track  must  be  Confined  to  Time  of 
Casualty,  of  which  it  is  alleged  to  have  been  the  cause,  or  to  proof  of 
such  a  state  of  facts,  so  shortly  before  or  after  it,  as  will  induce  a  reason- 
able presumption  that  the  condition  was  unchanged.  The  jury  cannot, 
without  proof,  infer  the  existence  of  the  defect. 

Rlilway  Company  does  not  Warrant  to  its  Servants  Safe  Condition 
of  its  line  and  machinery;  it  guarantees  only  that  duo  care  shall  be  used 
in  constructing,  keeping  in  repair,  and  operating  its  line,  appliances,  and 
machinery. 

Contributory  Negligence,  as  Defense,  must  be  Affirmatively  Proved. 

Railroad  Employee  cannot  Recover  for  Injury  Caused  by  Defects 
Common  to  Railroads,  and  such  as  could  not  have  been  avoided  by  the 
exercise  of  reasonable  care  and  attention  on  the  part  of  the  company. 

Action  to  recover  for  injuries  causing  death.     The  opinion 
Btates  the  case. 
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J.  M.  Moore,  for  tho  appellant. 

Thomas  B.  Martin  and  Ed.  H.  Mathes,  for  the  appellee. 

By  Court,  Smith,  J.  Appellee,  as  administratrix  of  J.  C. 
Eubanks,  sued  appellant  in  the  Franklin  circuit  court,  alleging 
that  she  was  the  mother  of  the  deceased,  and  administratrix, 
etc.;  that  on  the  seventh  day  of  October,  1884,  her  intestate 
was  employed  under  a  contract  as  brakeman  on  appellant's 
railway;  and  that  on  or  before  that  time  appellant's  rail- 
way, at  the  town  of  Ozark,  was  in  a  defective  condition,  in 
this:  "  The  defendant  had  constructed  on  its  said  road,  and  as 
a  part  of  it  on  the  track  thereof  at  said  place,  a  switch,  and 
a  frog,  which  was  so  worn,  ill-constructed,  and  defective  as  to 
render  it  unsafe  and  unfit  for  use."  The  complaint  alleges 
knowledge  by  appellant  of  these  defects,  and  that  by  reason 
thereof,  and  the  unsafe  condition  of  the  road  at  that  point,  and 
appellant's  negligence,  her  intestate,  while  in  the  performance 
of  his  duty  as  brakeman  under  his  contract,  was  thrown  from 
the  car,  run  over,  and  killed. 

The  answer  denies  that  the  switch  or  frog  was  defective, 
ill-constructed,  or  unfit  for  use,  or  that  plaintiff's  intestate 
was  thrown  from  the  car  and  killed  by  reason  of  any  such 
defects;  denies  that  the  deceased  was  free  from  negligence,  and 
alleges  that  his  death  was  caused  by  negligence  on  his  part. 
The  answer  also  sets  up  and  relies  upon  the  following  contract, 
executed  by  the  deceased  before  his  employment  by  the  de- 
fendant, as  a  release  of  liability. 

"  Clinton  Eubanks,  having  been  employed,  at  his  request,  by 
the  Little  Rock  and  Fort  Smith  Railway  in  the  capacity  of 
brakeman,  hereby  agrees  with  said  railway,  in  consideration 
of  such  employment,  that  he  will  take  upon  himself  all  risks 
incident  to  his  position  on  the  road,  and  will  in  no  case  hold 
the  company  liable  for  any  injury  or  damage  he  may  sustain, 
in  his  person  or  otherwise,  by  accidents  or  collisions  on  tho 
trains  or  road,  or  which  may  result  from  defective  machinery, 
or  carelessness  or  misconduct  of  himself  or  any  other  employee 
and  servant  of  the  company." 

The  issues  were  submitted  to  a  jury,  which  returned  a  ver- 
dict for  the  plaintiff  for  $9,360;  upon  which  judgment  was 
entered.  A  motion  for  a  new  trial  was  subsequently  overruled; 
and  a  bill  of  exceptions  was  signed,  saving  the  points  herein- 
after noticed. 

The  execution  of  the  contract  copied  above  was  admitted  by 
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the  plaintiff.  But  the  court  refused  this  prayer  of  the  de- 
fendant: "  If  you  find  that  before  entering  the  service  of 
defendant,  deceased  executed  the  release,  a  copy  of  which  is  set 
out  in  defendant's  answer,  you  are  instructed  that  by  reason 
of  said  release  plaintiff  will  be  precluded  from  recovering 
anything  in  this  suit,  and  you  will  find  for  defendant." 

A  common  carrier,  or  a  telegraph  company,  cannot,  by  pre- 
contract with  its  customers,  relieve  itself  from  liability  for  its 
own  negligent  acts.  This,  however,  may  be  on  the  grounds 
of  its  public  employment:  Railroad  Co.  v.  LocJcwood,  17  Wall. 
357;  Pennsylvania  Ry  Co.  v.  Butler,  hi  Pa.  St.  335;  L.  J?.,  M. 
R.,  &  T.  R.  Co.  V.  TalhoU  39  Ark.  523;  St.  L.,  I.  M.,  &  S. 
R'y  V.  Lesser,  46  Id.  236;  1  Wharton  on  Contracts,  sec.  438. 

The  validity  of  the  contract  before  us  is  not  affected  by 
such  considerations.  The  relation  existing  between  the  par- 
ties to  it  is  essentially  a  private  relation, — that,  namely,  of 
master  and  servant.  And  the  question  is,  whether  a  servant 
employed  in  the  operation  of  dangerous  machinery  can  waive 
in  advance  the  duties  and  liabilities  which  the  master  owes 
him,  and  which  do  not  depend  on  contract,  but  spring  out  of 
the  relation  itself.  Of  course,  if  he  can  waive  them  so  as  to 
bind  himself,  a  waiver  will  also  bar  his  personal  representa- 
tive; for  the  personal  representative  only  succeeds  to  the  right 
of  action  which  the  deceased  would  have  had  but  for  his 
death. 

In  1880,  the  English  Parliament  passed  the  "employer's 
liability  act,"  the  object  of  which  was  to  make  employers 
liable  for  injury  to  workmen,  caused  by  the  negligence  of  those 
having  the  supervision  and  control  of  them.  In  Griffiths  v. 
Earl  of  Dudley,  L.  R.  9  Q.  B.  D.  357,  it  was  held  that  a  workman 
might  contract  himself  and  his  representatives  out  of  the  ben- 
fits  of  this  act. 

An  opposite  conclusion  has  been  reached  by  the  supreme 
courts  of  Ohio  and  Kansas.  They  hold  that  it  is  not  com- 
petent for  a  railroad  company  to  stipulate  with  its  employees, 
at  the  time  of  hiring  them,  and  as  a  part  of  the  contract,  that 
it  shall  not  be  liable  for  injuries  caused  by  the  carelessness  of 
other  employees:  Lake  Shore  d:  M.  L.  R.  R.  Co.  v.  Spangler^ 
Sup.  Ct.  Ohio,  1886;  Kansas  Pacific  R'y  Co.  v.  Peavey,  29  Kan. 
169;  44  Am.  Rep.  630;  11  Am.  &  Eng.  R.  R.  Cas.  260.  In 
the  notes  to  the  last-mentioned  case,  as  reported  in  the  two 
series  of  reports  last  cited,  the  substance  of  GriJUths  v.  Earl  of 
Dudley,  supra,  is  sot  out.     This,  however,  is  not  precisely  the 
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same  question  we  have  to  deal  with.  For  the  negligence  of  a 
fellow-servant  is  not  in  fact  and  in  morals  the  negligence  of 
the  master,  although  by  virtue  of  a  statute  it  may  be  imputed 
to  the  master.  It  is  impossible  for  the  master  always  to  be 
present  and  control  the  actions  of  his  servants.  Hence  a 
stipulation  not  to  be  answerable  for  their  negligence,  beyond 
the  selection  of  competent  servants  in  the  first  instance,  and 
the  discharge  of  such  as  prove  to  be  reckless  or  incompetent, 
might  be  upheld  as  reasonable,  notwithstanding  a  statute 
might  abolish  the  old  rule  of  non-liability  for  the  acts  and 
omissions  of  a  co-servant. 

But  the  supreme  court  of  Georgia  have,  in  several  cases, 
sustained  contracts  like  the  one  before  us  as  legal  and  bind- 
ing upon  the  employee,  so  far  as  it  does  not  waive  any  crimi- 
nal neglect  of  the  employer.  The  effect  of  these  decisions  is, 
that  the  servant  of  the  railroad  company,  for  instance,  not 
only  takes  upon  himself  the  incidental  risks  of  the  service, 
but  he  may,  by  previous  contract,  release  the  company  from 
its  duty  to  furnish  him  a  safe  track,  safe  cars,  machinery,  and 
materials,  and  suitable  tools  to  work  with:  Western  and  At- 
lantic E'y  Co.  V.  Bishop,  50  Ga.  465;  Western  and  Atlantic  Ry 
Co.  y.  Strong,  62  Id.  461;  Galloway  v.  Western  and  Atlantic  R^y 
Co.,  67  Id.  612. 

On  the  other  hand,  in  Roesner  v.  Hermann,  10  Biss.  486, 
8  Fed.  Rep.  782,  a  contract  by  a  master  against  his  own  neg- 
ligence was  declared  to  be  void  as  against  public  policy, 
Gresham,  J.,  saying:  "If  there  was  no  negligence,  the  defend- 
ant needed  no  contract  to  exempt  him  from  liability;  if  he 
was  negligent,  the  contract  set  out  in  his  answer  will  be  of  no 
avail."  Compare  Mem,phis  etc.  R.  R.  Co.  v.  Jones,  2  Head,  517, 
where  it  was  decided  that  such  a  contract  would  not  protect 
the  master  against  gross  negligence. 

It  is  an  elementary  principle  in  the  law  of  contracts  that 
modus  et  conventio  vincunt  legem,  —  the  form  of  agreement  and 
the  convention  of  parties  override  the  law.  But  the  maxim  is 
not  of  universal  application.  Parties  are  permitted,  by  con- 
tract, to  make  a  law  for  themselves  only  in  cases  where  their 
agreements  do  not  violate  the  express  provisions  of  any  law, 
nor  injuriously  affect  the  interests  of  the  public:  Broom's  Legal 
Maxims,  *643;  Knettle  v.  Newcomb,  22  N.  Y.  249;  78  Am.  Dec. 
186. 

Our  constitution  and  laws  provide  that  all  railroads  oper- 
ated in  this  state  shall  be  responsible  for  all  damages  to  per- 
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eons  and  property  done  by  the  running  of  trains:    Const.  1874, 
art.  17,  sec.  12;  Mansfield's  Digest,  sec.  5537. 

This  means  that  they  shall  be  responsible  only  in  cases 
where  they  have  been  guilty  of  some  negligence.  And  it  may 
be  questionable  whether  it  is  in  their  power  to  denude  them- 
selves of  such  responsibility  by  a  stipulation  in  advance.  But 
we  prefer  to  rest  our  decision  upon  the  broader  ground  of  con- 
siderations of  public  policy.  The  law  requires  the  master  to 
furnish  his  servant  with  a  reasonably  safe  place  to  work  in, 
and  with  sound  and  suitable  tools  and  appliances  to  do  his 
work.  If  he  can  supply  an  unsafe  machine,  or  defective  in- 
struments, and  then  excuse  himself  against  the  consequences 
of  his  own  negligence  by  the  terms  of  his  contract  with  his 
servant,  he  is  enabled  to  evade  a  most  salutary  rule. 

In  the  English  case  above  cited,  it  is  said  this  is  not  against 
public  policy,  because  it  does  not  affect  all  society,  but  only 
the  interest  of  the  employed.  But  surely  the  state  has  an 
interest  in  the  lives  and  limbs  of  all  its  citizens.  Laborers 
for  hire  constitute  a  numerous  and  meritorious  class  in  every 
community.  And  it  is  for  the  welfare  of  society  that  their  em- 
ployers shall  not  be  permitted,  under  the  guise  of  enforcing 
contract  rights,  to  abdicate  their  duties  to  them.  The  conse- 
quence would  be  that  every  railroad  company,  and  every  owner 
of  a  factory,  mill,  or  mine,  would  make  it  a  condition  prece- 
dent to  the  employment  of  labor,  that  the  laborer  should  re- 
lease all  right  of  action  for  injuries  sustained  in  the  course  of 
the  service,  whether  by  the  employer's  negligence  or  other- 
wise. The  natural  tendency  of  this  would  be  to  relax  the 
employer's  carefulness  in  those  matters  of  which  he  has  the 
ordering  and  control,  such  as  the  supplying  of  machinery  and 
materials,  and  thus  increase  the  perils  of  occupations  which 
are  hazardous  even  when  well  managed.  And  the  final  out- 
come would  be  to  fill  the  country  with  disabled  men  and  pau- 
pers, whose  support  would  become  a  charge  upon  the  counties 
or  upon  public  charity. 

2.  The  next  question  is,  whether  the  testimony  is  sufficient 
to  support  the  verdict.  The  freight  train  upon  which  the  de- 
ceased was  a  brakeman  was  bound  for  Fort  Smith,  but  had 
stopped  at  Ozark  station  about  11  p.  m.,  and  the  train-men 
were  engaged  in  switching  off  cars  from  the  main  track  to  a 
side-track.  The  plaintiff's  intestate  was  assisting  in  this 
operation,  being  on  top  of  one  of  the  cars  with  a  lantern  in  his 
hand.     The  evidence  does  not  show  clearly  what  it  was  that 
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caused  him  to  fall  between  the  cars.  But  it  is  probable  that 
he  was  thrown  off  by  the  jolting  of  the  car,  and  that  this  jolt- 
ing was  produced  by  the  car  having  left  the  track.  The 
theory  of  the  plaintiff's  case  was,  that  there  was  a  defect  in  the 
Bwitch,  or  in  the  frog,  or  in  both,  which  caused  the  car  to  run 
off  at  that  particular  place. 

The  substance  of  the  testimony  on  this  point  was  as  fol- 
lows:— 

J.  V.  Bourland,  for  plaintiff,  testified:  "  It  was  about  11 
o'clock  at  night  when  I  rushed  to  the  railroad;  they  were 
taking  deceased  from  under  the  wheels;  it  was  about  twelve 
to  fifteen  feet  from  the  frog  towards  the  depot;  he  was  lying 
across  the  track;  could  see  where  the  border  or  flange  of  the 
wheel  cut  the  rail  and  frog;  think  the  car  got  off  at  the  frog, 
and  it  jumped  across  the  ties;  heard  trains  had  got  off  there 
before;  knew  of  as  many  as  two  or  three  getting  off  there;  con- 
ductor and  two  or  three  others  were  there;  don't  know  how 
many  cars  were  attached  to  engine;  think  both  trucks  of  second 
car  from  rear  of  train  were  off;  the  wheels  on  one  side  of  the 
car  were  off;  don't  know  whether  the  track  is  in  good  or  bad 
repair;  about  fifteen  or  twenty  feet  south  of  the  frog  is  where 
the  man  was  killed;  I  know  of  no  cars  being  off  there  before; 
judge  from  indentations  on  the  ties;  don't  know  how  long  they 
had  been  there;  judge  from  the  scar  on  the  frog  that  the  car 
wheels  ran  on  top  of  it  and  the  track  about  two  feet;  don't 
know  how  long  the  scar  had  been  there,  or  if  it  had  been  made 
by  this  car;  am  satisfied  the  scar  I  saw  on  the  frog  was  made 
by  this  car  running  off;  did  not  examine  on  the  outside  of  ties 
or  switch-rail  to  see  if  there  were  any  indentations  on  the  ties; 
was  there  next  morning;  saw  scars  on  the  old  ties  where  the 
accident  occurred;  two  or  three  days  afterward  these  old  ties 
were  gone  and  new  ones  in;  live  at  Ozark;  was  never  employed 
on  a  railroad." 

Plenry  Woollum:  "  Don't  remember  exact  time  of  the  acci- 
dent; was  in  Argenta  at  the  time,  running  as  fireman  on  an 
extra;  was  at  Ozark  six  or  eight  days  before  going  into  de- 
fendant's employ;  don't  know  as  to  condition  of  switch  at  time 
of  accident,  but  afterwards  it  was  bad;  shortly  after  the  accident 
was  yard-master  of  this  yard,  and  was  notified  by  engineers 
that  this  switch  was  in  bad  condition;  notified  section-foreman, 
whose  duty  it  was  to  fix  it;  also  told  McLoud,  road-master; 
the  train-dispatcher  gave  notice  to  me  two  or  three  times  to 
ran  slow  over  that  switch;  this  was  the  train-dispatcher  undei 
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Mr.  Hartman,  three  years  ago,  while  I  was  running  an  engine. 
[Evidence  of  above  notification  of  condition  of  track,  switch, 
etc.,  objected  to;  objection  overruled,  and  exception  saved.] 
The  defect  in  the  switch  was  that  the  switch-rail  was  one  and 
one  half  inches  lower  than  the  main  track;  an  engine  got  off 
the  track  there  one  night,  and  I  tried  two  or  three  times  to  get 
over  and  could  not  do  so;  the  foreman  came  down  and  fixed 
it;  the  wheel  would  drop  between  the  switch  and  main  rail; 
this  was  two  months  after  the  accident  occurred,  and  while  I 
was  yard-master;  it  would  throw  the  train  to  north  side  of 
track;  could  throw  it  south;  Kyle,  the  section-boss,  fixed  it; 
did  not  notice  ties  cut  by  wheels;  switch-rails  are  between 
main  rails  of  track;  it  was  a  '  split '  switch;  engine  was  hard 
to  get  over;  cars  would  go  over  because  so  much  lighter;  it  is 
the  duty  of  road-master  and  section-foreman  to  look  after  track; 
I  knew  there  was  a  defect  there,  but  not  what  it  was;  was  no- 
tified switch  was  defective  after  accident  occurred;  could  not 
see  any  defects;  I  went  and  looked;  every  time  engine  would 
go  off  to  the  north  side;  have  been  in  railroad  business  about 
nine  years;  this  frog  and  switch  are  the  kind  usually  used;  I 
made  no  report  of  defects  to  officers  of  road;  looked  at  track 
inside  of  fifteen  days  after  accident;  had  coal  cars  off  hero 
while  engineer;  cause  of  engine  jumping  was  that  switch-rail 
was  lower  than  main  rail." 

None  of  the  remaining  witnesses  for  the  plaintiff  professed 
to  have  any  knowledge  of  the  condition  of  the  track;  but  two 
of  them  stated  that  they  had  seen  a  car  off  the  track  about 
the  same  place  recently  before  the  accident  occurred. 
For  the  defendant  the  following  witnesses  testified:  — 
L.  Tread  way:  "Was  conductor  of  the  train,  and  handling 
the  switch,  switching  cars;  gave  signal  to  back;  heard  jump- 
ing, and  signaled  to  stop;  went  down  to  where  car  was;  saw 
it  was  Eubanks  under  the  car,  and  said:  *My  God!  How  did 
he  get  over  there?'  Saw  signal  from  man  on  top  of  second 
car  from  rear  end  to  'come  back';  did  not  see  him  afterwards; 
be  was  killed  eight  or  ten  feet  east  of  frog,  and  one  hundred 
and  eight  or  ten  feet  east  of  switch;  body  was  under  last  pair 
of  trucks  of  second  car  at  the  rear  of  train;  had  been  hand- 
ling switch  thirty-five  or  forty  minutes;  it  was  all  right  and 
a  good  one;  I  examined  car  and  track  after  the  accident; 
both  were  all  right;  I  pulled  the  car  over  the  ties  up  to  tlio 
frog  to  get  it  back  on;  the  track  at  this  point  has  been  good 
ever  since  I  've  been  on  the  road, — eighteen  months;  the  car 
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rolled  about  six  feet  after  it  jumped;  only  one  pair  of  trucks 
off;  he  was  my  rear-brakeman,  and  his  position  was  rear- 
brakeraan  on  train  or  caboose;  he  ought  to  have  staid  in 
rear  of  the  train  and  caught  cars  as  they  came  back;  he  was 
in  the  head  brakeman's  place,  and  I  gave  him  no  orders  to 
change;  brakemen  were  all  under  my  orders;  I  did  not  know 
of  the  change  until  after  his  death;  we  passed  over  this  track 
ten  or  fifteen  times  that  night  before  the  accident;  car  ran  off 
because  of  something  on  the  track  to  throw  it,  not  on  account 
of  defective  frog;  the  signs  on  the  ties  were  made  by  us  in 
trying  to  get  the  car  back  on  track;  it  is  the  duty  of  the  yard- 
master  and  section-boss  to  look  after  the  track;  McLoud  and 
Kyle  filled  those  positions;  both  competent  men;  there  was 
no  defect  in  the  switch,  frog,  or  track  in  any  respect;  am  not 
in  defendant's  employ  now;  had  three  brakemen;  it  was  ne- 
cessary for  some  one  to  be  on  top  of  car  with  engine;  I  would 
be  willing  to  swear  point-blank  that  it  was  the  body  of  the 
man  that  threw  the  car  off;  it  is  a  brakeman's  duty  to  do 
work  anywhere  on  the  train,  when  necessary;  after  a  brake- 
man  has  been  assigned  to  a  position,  he  has  no  right  to 
change  places  without  orders  from  conductor;  I  gave  no  such 
orders  in  this  case,  nor  knew  of  it  until  I  found  deceased 
dead." 

McLoud:  "Am  road-master,  and  have  charge  of  the  track; 
was  at  place  of  accident  the  morning  after  it  occurred;  exam- 
ined track,  switch,  and  frog,  and  found  everything  all  right; 
nothing  has  been  done  to  change  switch,  frog,  or  anything 
else,  since  the  accident;  new  switch  ties  were  put  in  a  day  or 
two  before  injury,  and  were  all  right;  trains  ran  over  the  track 
the  day  and  night  before  the  injury;  nothing  was  the  matter 
with  the  track;  it  is  necessary  for  the  point  of  the  switch-rail 
to  be  a  little  lower  than  main  rail,  so  as  to  slip  under  in  order 
to  make  the  switch;  if  a  car  passes  the  frog  and  gets  off,  it 
would  require  something  to  throw  it  off;  both  switch,  frog, 
and  track  were  in  good  condition  at  the  time,  and  are  now; 
if  switch  is  being  made  and  frog  is  defective,  and  the  car 
leaves  the  track,  it  would  go  off  on  north  side;  there  is  a  little 
open  place  between  the  rails  at  frog,  and  if  the  wheels  strike 
the  point  at  frog  it  would  go  through  this  and  off  the  north 
side;  Mr.  Kyle  is  section-foreman,  and  a  competent  man." 

Kyle:  "Was  section-foreman,  and  duty  to  keep  track  in 
good  order;  came  down  morning  after  accident,  gauged  the 
track  and  found  it  all  right;  switch,  frog,  and  track  were  in 
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good  condition;  I  put  in  tics  day  before  the  accident,  surfaced^ 
leveled,  and  gauged  the  track;  all  regular  trains  passed  over 
day  before  the  accident;  no  report  was  ever  made  to  me  that 
track  was  defective;  about  two  months  before  the  accident  a 
king-bolt  broke  on  a  lumber-car  and  threw  it  off  near  th& 
water-tank;  the  frog  is  east  of  switch  eighty  feet;  I  put  in 
new  ties  October  8th;  the  accident  occurred  next  night;  put 
new  ties  from  point  of  switch  up  to  and  five  under  the  frog; 
I  have  done  no  work  there  since;  have  been  railroading 
twenty-one  years." 

John  Edwards:  "Was  a  hand  under  Mr.  Kyle;  there  waff 
nothing  wrong  with  the  switch,  frog,  or  track;  they  are  the  same 
to-day  as  then,  no  work  having  been  done  there  since." 

The  evidence  of  Dock  Smith  and  Charles  Cole  was  in  sub- 
stance same  as  Edwards's. 

Aside  from  the  testimony  of  Woollum,  there  is  nothing  here 
that  tends  to  prove  the  existence  of  the  defect  complained  of; 
and  Woollum 's  testimony,  when  analyzed,  will  be  found  to  be 
vague,  inconclusive,  and  contradictory,  based  largely  on  hear- 
say, and  relating  chiefly  to  times  long  antecedent  or  subsequent 
to  the  accident.  He  says  expressly  that  he  was  not  acquainted 
with  the  condition  of  the  switch  at  the  time  of  the  accident. 
His  statements  as  to  its  condition  three  years  before  the  trials 
and  some  twenty-one  months  before  Eubanks  was  killed, 
should  have  been  excluded.  Proof  of  what  occurred  two 
months  afterwards  was  also  irrelevant  to  any  issue  that  waff 
before  the  jury,  being  too  remote  to  afford  any  fair  inference. 

The  evidence  in  such  cases  should  be  confined  to  the  time^ 
place,  and  circumstances  of  the  injury,  and  negligence  then 
and  there:  Parker  v.  Portland  Publishing  Co.,  69  Me.  174;  G, 
R.  (fr  Ind.  R'y  Co.  v.  Huntley,  38  Mich.  537. 

Where  a  defective  track  is  alleged  to  be  the  cause  of  the 
casualty,  it  is  often  impracticable  to  adduce  evidence  of  the 
condition  of  the  track  at  the  precise  moment  the  casualty  oc- 
curred. It  is  enough  to  prove  such  a  state  of  facts  shortly 
before  or  after  as  will  induce  a  reasonable  presumption  that 
the  condition  is  unchanged. 

Woollum  had  not  examined  the  track  before  the  accident; 
nor  can  his  examination  afterwards  be  brought  nearer  than 
fifteen  days.  Assuming  that  there  was  no  change  of  condition 
within  that  time,  the  only  defect  he  was  able  to  discover  waff 
that  tlie  switch-rail  was  a  little  lower  than  the  main  rail.  He 
does  not  seem  to  be  very  positive  that  this  was  a  defect  which 
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could  be  remedied,  and  the  evidence  for  the  defendant  shows 
that  it  is  necessary  for  the  point  of  the  switch-rail  to  be  lower 
than  the  main  rail,  so  as  to  slip  under  in  order  to  make  a 
fiwitch. 

The  evidence,  then,  is  lacking  on  a  material  point  which  it 
was  essential  for  the  plaintiff  to  establish,  — that  the  appliance 
was  defective.  It  may  be  said  this  was  a  question  for  the 
jury.     But  the  jury  could  not  infer  it  without  proof. 

The  duties  of  a  railroad  company  to  its  servants  in  these 
matters  are  not  measured  by  the  same  rule  that  is  applied 
in  the  case  of  passengers.  "  Railways  do  not  warrant  to  their 
servants  the  safe  condition  of  their  line  and  machinery;  and 
they  guarantee  only  that  due  care  shall  be  used  in  construct- 
ing and  in  keeping  in  repair,  and  in  operating  the  line,  appli- 
ances, and  machinery":  Patterson's  Railroad  Accident  Law, 
sec.  284,  and  cases  cited;  L.  R.  &  Ft.  S.  Ry  Co.  v.  Duffey,  35 
Ark.  602;  St.  L.,  I.  M.,  &  S.Ry  v.  Harper,  44  Id.  529;  St.  L., 
I.  M.,  &  S.  Ry  V.  Morgart,  45  Id.  318-  Probst  v.  Delamater, 
100  N.  Y.  266. 

So  far  as  appears,  the  deceased  lost  his  life  by  a  casualty, 
which,  in  the  absence  of  evidence  showing  that  the  defendant 
was  in  fault,  must  be  ascribed  to  the  ordinary  risks  incident 
to  his  employment:  Little  Rock  etc.  R'y  Co.  v.  Townsend,  41 
Ark.  382. 

The  testimony  fails  to  establish  the  defense  of  contributory 
negligence.  Eubanks  merely  exchanged  places  with  one  of 
his  fellow-brakemen,  without  orders  from  the  conductor.  Al- 
though it  is  probable  he  would  not  have  been  injured  if  ho 
had  remained  in  the  position  to  which  he  had  been  assigned, 
yet  it  is  not  shown  that  the  place  he  assumed  was  more  dan- 
gerous than  the  one  he  vacated.  In  this  connection,  we  no- 
tice the  court  charged  that  the  plaintiff  must  prove  that  her 
intestate  was  free  from  fault  or  negligence.  This  was  an  error 
in  favor  of  the  defendant,  and  we  only  call  attention  to  it  for 
the  purpose  of  another  trial.  Contributory  negligence  is  a  de- 
fense to  be  affirmatively  proved.  It  will  be  presumed  the  in- 
jured party  was  in  the  exercise  of  due  care  until  the  contrary 
is  made  to  appear. 

In  other  respects,  the  jury  was  properly  charged,  except 
that  the  court  should  have  granted  this  prayer  of  the  defend- 
ant: "  If  you  find  the  defects  relied  on  in  this  action  were 
6uch  as  are  common  to  railroads,  and  such  as  could  not  have 
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been  avoided  by  reasonable  care  and  attention  on  the  part  of 
defendant,  you  will  find  for  defendant." 

A  direction  of  this  sort  was  necessary  to  guard  the  jury 
against  being  misled  by  the  testimony  in  relation  to  the  dif- 
ference in  height  between  the  main  and  switch  rails. 

Reversed,  and  a  new  trial  ordered. 


VALiDrrY  OP  Contracts  by  Which  Employees  Waive  Right  to  Recover 
FROM  Employers  for  Injuries  Which  may  be  Received  in  Course  of 
their  Employment.  —  The  decided  weight  of  authority  in  this  country  sus- 
tains the  proposition  that  a  contract,  whereby  an  employee  agrees  in  advance 
to  relieve  his  employer  from  liability  from  injuries  resulting  from  the  latter's 
negligence,  or  that  of  his  other  employees,  when  he  is  by  law  responsible  for 
their  negligence,  is  void  as  against  public  policy:  2  Thompson  on  Negli- 
gence, 1025;  1  Cent.  L.  J.  485;  Greenhood  on  Public  Policy,  528;  Roesncr  v. 
Hermann,  lOBiss.  486;  Kansas  Pacific  R'y  Co.  v.  Peavey,  29  Kan.  169;  44  Am. 
Rep.  630;  Railway  Co.  v.  Spanjler,  44  Ohio  St.  471;  58  Am.  Rep.  833.  In 
Roesner  v.  Heiinann,  10  Biss.  487,  Gresham,  J.,  delivering  the  opinion,  said: 
"When  the  employer's  negligence  in  supplying  his  employee  with  unsafe 
machinery  has  caused  the  death  of  the  latter,  the  law  will  not  allow  the  em- 
ployer to  say,  as  in  effect  he  does  in  this  answer,  '  It  is  true  that  my  machin- 
ery was  defective  and  unsafe,  and  my  negligence  caused  the  death  of  my 
employee,  but  I  am  not  liable  to  those  who  have  suffered  from  the  loss  of  his 
life,  because  I  had  a  contract  with  him  which  secured  to  me  the  right  to  sup- 
ply him  with  unsafe  and  defective  machinery,  and  to  be  negligent. '  Such  a 
contract  is  void  as  against  public  policy.  If  there  was  no  negligence,  the  de- 
fendant needed  no  contract  to  exempt  him  from  liability;  if  he  was  negligent, 
the  contract  set  out  in  his  answer  is  of  no  avail."  Horton,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court  in  Kansas  Pacific  R'y  Co.  v.  Peavey,  29  Kan.  1G9, 
44  Am.  Rep.  G30,  referring  to  the  Kansas  statute  making  a  railroad  company 
liable  for  the  negligence  of  one  employee  causing  injury  to  a  co-employee, 
without  regard  to  the  negligence  of  the  company  in  selecting  or  retaining  the 
employee,  said:  "Now,  if  the  statute  was  enacted  for  the  better  protection 
of  the  life  and  limb  of  railroad  employees,  it  would  be  against  public  policy 
for  the  courts  to  sanction  contracts  made  in  advance  for  the  release  of  thii 
liability,  especially  when  we  consider  the  unequal  situation  of  the  laborer 
and  his  employer."  And  Owen,  C.  J.,  in  delivering  the  opinion  of  the  court 
in  Railway  Co.  v.  Spangler,  44  Ohio  St.  471,  58  Am.  Rep.  833,  said:  "The 
policy  of  our  law  being  well  settled,  it  only  remains  for  us  to  inquire  whether 
railroad  companies  may  ignore  or  contravene  that  policy  by  private  compact 
with  their  employees,  stipulating  that  they  shall  not  be  held  to  a  liability  for 
the  negligence  of  their  servants,  which  public  policy  demands  should  attach 
to  them.  The  answer  is  obvious.  Such  liability  is  not  created  for  the  pro- 
tection of  the  employees  simply,  but  has  its  reason  and  foundation  in  a  pub- 
lic necessity  and  policy,  which  should  not  be  asked  to  yield  or  surrender  to 
mere  private  interests  and  agreements." 

In  the  case  of  Memphis  and  Cliarleston  R.  R.  Co.  v.  Jones,  2  Head,  517,  the 
owner  of  certain  slaves  hired  them  to  the  railroad  company  to  do  work  on 
its  road.  The  contract  of  hiring  contained  this  stipulation:  "And  all  risks 
incurred  or  liability  to  accidents  whilst  in  said  service  is  compensated  for 
and  covered  by  the  pay  agreed  upon;  the  aaid  railroad  company  assuming 
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no  responsibility  for  damages  from  accident  or  any  cause  ■whatever."  This 
stipulation  was  held  not  to  relieve  the  company  from  liability  for  any  injury 
or  loss  arising  or  resulting  from  the  willful  wrong  or  gross  negligence  of  the 
company  or  of  its  agents. 

The  supremo  court  of  Georgia,  in  the  cases  of  Western  and  Atlantic  R.  It. 
Co.  V.  Bislwp,  60  Ga.  465,  Western  and  Atlantic  R.  R.  Co.  v.  Strong,  52  IJ. 
461,  Hendricks  v.  Western  and  Atlantic  R.  R.  Co.,  52  Id.  467,  and  Calloway 
V.  Western  and  Atlantic  R.  R.  Co.,  57  Id.  512,  held  that  a  contract  between 
a  railroad  company  and  its  employee,  so  far  as  it  does  not  waive  any  criminal 
neglect  of  the  company  or  of  its  principal  officers,  is  a  legal  contract,  and 
binding  upon  the  employee.  These  decisions  have  been  severely  criticised 
by  Judge  Thompson:  See  2  Thompson  on  Negligence,  1025;  and  1  Cent. 
L.  J.  485.  And  they  do  not  seem  to  have  given  satisfaction  to  the  people  of 
the  state  of  Georgia;  for  in  the  year  1876,  the  legislature  of  that  state  passed 
the  following  act:  "If  any  person  employed  in  any  capacity  whatever  by 
any  railroad  company  doing  business  in  this  state  shall,  in  the  course  of  such 
employment,  be  guilty  of  negligence,  either  by  omission  of  duty,  or  by  any 
act  of  commission,  in  relation  to  the  matters  intrusted  to  him,  or  about 
which  he  is  employed,  from  which  negligence  serious  injury,  but  not 
death,  occurs  or  happens  to  any  human  being,  such  as  breaking  or  dis- 
locating or  straining  the  bones  or  joints  of  the  body,  wounding  the  internal 
parts  of  the  body,  fracturing  the  skull,  wounding  the  organs  of  sight,  hear- 
ing, or  speech,  so  as  to  impair  their  use,  such  person  shall  be  guilty  of  the 
offense  of  criminal  negligence;  and  upon  the  conviction  thereof,  upon  indict- 
ment or  presentment,  shall  be  punished  by  imprisonment  in  the  common 
jail  not  less  than  three  nor  more  than  twelve  months,  or  by  work  on  tho 
chain-gang  not  less  than  two  nor  more  than  six  months,  or  by  confinement 
in  the  penitentiary  not  less  than  one  nor  more  than  two  years,  in  the  discre- 
tion of  the  court.  The  examples  of  serious  injury  given  in  this  section  are 
not  intended  to  restrain  or  confine  the  meaning  of  the  words  '  serious  injury,' 
but  simply  as  illustrations  of  the  same":  Ga.  Code,  1882,  sec.  4586  b.  In 
the  case  of  Cook  v.  Atlantic  and  Western  R.  R.  Co.,  72  Ga.  48,  decided  in 
1883  under  this  act,  the  court  held  that  although  an  employee  of  a  railroad 
company  may,  by  contract,  waive  his  right  to  sue  for  injuries  not  arising 
from  criminal  negligence  on  the  part  of  the  company,  or  of  its  employees, 
yet  any  negligence,  either  of  omission  or  commission,  on  the  part  of  other 
employees  of  the  road,  in  connection  with  their  business,  from  which  serious 
injury  results,  constitutes  criminal  negligence,  and  a  contract  waiving  the 
right  to  sue  for  injuries  resulting  therefrom  is  contrary  to  publio  policy,  and 
void.  Blandford,  J.,  who  delivered  the  opinion  of  the  court  in  that  case, 
said:  "No  stipulation  to  waive  any  criminal  neglect  of  the  company  i» 
valid.  The  same  is  contrary  to  public  policy,  as  declared  by  the  statute. 
Every  neglect  which  causes  serious  injury  to  any  person  by  an  agent,  ser- 
vant, or  employee  of  a  railroad  company  in  this  state  is  a  crime  by  the  lawa 
of  this  state.  And  no  release  or  waiver  by  any  employee,  or  other  person, 
of  a  railroad  company  on  account  of  such  neglect  of  its  servants  or  agents,  is 
binding  upon  the  party  making  the  same,  but  it  is  utterly  null  and  void  since 
the  passage  of  the  act  of  1876." 

In  the  case  of  Darrigan  v.  New  York  etc.  R.  R.  Co.,  52  Conn.  285,  it  wa» 
queried  whether  a  railroad  company  can  by  contract  with  its  employee  ex- 
empt itself  from  liability  for  its  own  negligence.  But,  as  the  question  wa» 
not  involved  in  the  case,  it  was  not  decided.  Wood  says:  "The  master  may 
exonerate  himself  from  liability  by  expressly  stipulating  in  the  contract  o£ 
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hiring  that  he  shall  not  be  held  chargeable  for  injuries  resulting  from  defects 
in  machinery  or  the  negligence  of  co-servants  ":  Wood  on  Law  of  Master  and 
Servant,  sec.  415;  3  Wood  on  Law  of  Railways,  1493.  Ihe  only  authority 
cited  by  him  in  support  of  this  proposition  is  the  case  of  Western  and  Atlan- 
tic R.  R.  Co.  V.  BisJiop,  50  Ga.  4G5,  to  which  we  have  already  referred.  la 
24  Albany  Law  Journal,  383,  a  preference  is  expressed  for  this  view  of  the 
question.  And  this  is  no  doubt  the  established  doctrine  of  the  English 
courts:  Orifit/is  v.  Earl  qf  Dudley,  L.  R.  9  Q.  B.  D.  357.  But,  as  has  been 
shown,  the  current  of  American  authority  is  the  other  way.  Reason  is 
clearly  on  the  side  of  what,  in  view  of  the  authorities,  may  be  properly  de- 
nominated the  American  doctrine  on  this  question.  It  ought  to  be  the  policy 
of  the  state  to  preserve  the  lives  of  all  its  citizens.  If  that  be  the  case,  it  is 
certainly  contrary  to  public  policy  to  permit  them  to  contract  away  their 
lives  and  safety,  and  the  more  so  when  it  is  considered  upon  what  unequal 
terms  employers  and  employees  generally  contract.  In  all  the  states  of  the 
Union,  except  New  York  and  New  Jersey,  where  the  question  has  been  adju- 
dicated, considerations  of  public  policy  have  led  the  courts  to  decide  that  a 
common  carrier  cannot  by  contract  with  his  customer  absolve  himself  from 
liability  for  loss  or  damage  resulting  from  the  negligence  of  himself  or  of  his 
agents  or  servants:  See  note  to  Cole  v.  Goodwin,  32  Am.  Dec.  498  etseq. ; 
note  to  Fngalls  v.  Bills,  43  Id.  367;  note  to  Clarke  v.  Roclvester  etc.  R.  R.  Co., 
67  Id.  217;  Alabama  O.  S.  R.  R.  Co.  v.  Thomas,  Sup.  Ct.  Ala.,  Feb.  1888;  32 
Am.  &  Eng.  R.  R.  Cas.  464;  Little  Rock  etc.  R'y  Co.  v.  Talbot,  39  Ark.  523; 
St.  Louis  etc.  R'y  Co.  v.  Lesser,  46  Id.  236;  Grogan  v.  Adams  Exp.  Co.,  114 
Pa.  St.  523;  Cooley  on  Torts,  2d  ecL,  825;  Patterson  on  Railway  Accident 
Law,  501.  The  state  would  seem  to  have  as  much  interest  in  the  preserva- 
tion of  the  lives  and  safety  of  its  citizens  as  in  the  preservation  of  their 
property  intrusted  to  a  common  carrier.  In  Iowa,  the  code  expressly  en- 
acts that  no  contract  of  a  railroad  company,  by  which  it  seeks  to  restrict  its 
liability  for  injuries  to  an  employee  resulting  from  the  negligence  of  its  other 
employees,  shall  be  legal  or  binding:  Rev.  Code  Iowa,  sec.  1307.  But  in 
Kansas  Pacific  R'y  Co.  v.  Peavey,  29  Kan.  169,  44  Am.  Rep.  630.  it  was  held 
that  the  omission  from  the  Kansas  act  of  a  clause  like  that  in  the  Iowa  act 
did  not  empower  a  railroad  company  to  evade  its  liability  by  contract. 

DcTTY  OF  Master  to  Furnish  Servant  Safe  Machinery  and  Appli- 
ances: See  LUtle  Rock  etc.  R'y  Co.  v.  Leverett,  ante,  p.  230,  and  note,  where 
other  cases  are  collected. 

CONTRIBUTORT  NEGLIGENCE,  WHETHER    MaTTEB    OF    DEFENSE:    See  Lrittle 

Rock  etc.  R'y  Co.  v.  Leverett,  ante,  p.  230,  and  note,  where  other  cases  are  col- 
lected. 
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EvEET  Pbesumption  IS  IN  Favor  of  Cokrectness  and  Regulabity  oi 
Proceedings  of  courts  of  general  jurisdiction,  and  error  cannot  be 
presumed.  Bills  of  exceptions  should  therefore  state  affirmatively  that 
they  contain  "all  the  evidence "  submitted  to  the  trial  court. 

Attorney's  Lien  not  Affected  by  Fraudulent  Settlement  out  or 
Court.  —  In  an  action  for  divorce  and  alimony,  the  court  made  an  order 
in  the  progress  of  the  case,  requiring  the  payment  into  court  of  a  sum 
of  money  for  attorneys'  fees.  Afterwards  the  parties  to  the  action, 
coUusively  and  fraudulently,  and  for  the  purpose  of  defrauding  the  at- 
torney for  the  plaintiff  out  of  the  allowance  made  by  the  court  for  him, 
and  with  notice  of  an  attorney '3  lien  thereon  in  his  favor,  "settled  and 
dismissed"  the  case.  The  attorney  filed  a  motion  to  set  aside  the 
fraudulent  settlement,  and  the  court  sustained  the  motion.  No  notice 
of  the  pendency  of  the  motion  was  served  upon  the  original  plaintiff. 
Beld,  1 .  That  the  motion  was  properly  sustained,  and  the  amount  found 
due  was  properly  ordered  to  be  paid  into  court  by  the  defendant;  2. 
That  notice  upon  the  original  plaintiff  of  the  pendency  of  the  motion 
was  unnecessary,  as  no  relief  was  sought  as  against  her,  and  it  was  not 
sought  to  affect  her  rights  in  any  way. 

L.  W.  Colby  and  R.  S.  Bibb,  for  the  plaintiff  in  error. 

Origgs  and  Rinaker,  and  R.  W.  Sabin,  pro  se,  for  the  defend- 
ant in  error. 

By  Court,  Reese,  J.  On  the  seventh  day  of  February,  1885, 
Lena  Aspinwall  instituted  her  action  in  the  district  court  of 
Gage  County  against  Oliver  C.  Aspinwall,  in  which  she  prayed 
for  a  divorce  and  alimony.  During  the  progress  of  the  case, 
proceedings  were  had  which  resulted  in  an  order  being  made 
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by  the  court  allowing  her  fifty  dollars  per  month  for  the  main- 
tenance of  herself  and  child,  and  three  hundred  dollars  to  be 
paid  in  three  equal  installments,  for  attorneys'  fees  and  ex- 
penses of  suit.     From  this  order  the  defendant  in  that  action 
appealed  to  the  supreme  court,  where  the  decision  of  the  dis- 
trict court  was  aflBrmed:    See  18  Neb.  463.      The  alimony 
ordered  to  be  paid,  including  the  allowance  for  attorneys' 
fees,  being  unpaid,  an  execution  was  issued  and  levied  upon 
the  real  estate  of  the  defendant.     On  the  fifteenth  day  of 
January,  1886,  and  after  the  levy  of  the  execution,  the  parties 
to  the  suit  "  settled  and  dismissed  "  the  case.     This  settle- 
ment and  dismissal  was  by  a  stipulation  prepared  by  an  attor- 
ney who  had  had  no  connection  with  the  case  for  either  party. 
Whether  or  not  any  money  was  actually  paid  is  not  shown 
by  the  record.     On  the  day  following  the  settlement,  the  de- 
fendant in  error  filed  and  gave  notice  of  an  attorney's  lien 
upon  the  three  hundred  dollars,  and  for  the  further  sum  of 
fifty  dollars  for  money  expended  on  behalf  of  plaintiff  in  said 
suit.     On  the  18th  of  the  same  month,  the  stipulation  for  the 
dismissal  of  the  action  and  acknowledgment  of  satisfaction  of 
the  order  for  alimony  were  filed  with  the  clerk  of  the  district 
court.     On  the  first  day  of  February  following,  defendant  in 
error  filed  a  motion  to  set  aside   the  settlement,  upon  the 
ground  that  it  was  made  collusively  and  with  the  intent  and 
purpose  of  defrauding  him  and  preventing  him  from  obtaining 
the  compensation  due  him  as  the  attorney  for  the  plaintiff  in 
the  action.     This  motion  was  sustained,  and  plaintiff  in  error 
was  ordered  to  pay  into  court  the  sum  of  three  hundred  dol- 
lars.    The  order  was  based  upon  the  following  findings  of 
fact:  — 

"  1.  That  there  is  due  and  owing  to  the  said  R.  W.  Sabin 
the  sum  of  three  hundred  dollars,  for  his  services  as  attorney 
for  and  on  behalf  of  said  plaintiff  in  and  about  the  manage- 
ment of  said  cause. 

"  2.  That  the  said  satisfaction,  filed  January  18,  1886,  of  the 
decree  for  temporary  alimony  heretofore  rendered  in  this  cause, 
was  made  by  and  between  said  Lena  Aspinwall,  plaintiff,  and 
said  O.  C.  Aspinwall,  defendant,  for  the  purpose  of  cheating 
and  defrauding  the  said  R.  W.  Sabin  out  of  said  amount  due 
him  for  services  performed  by  him  as  attorney  of  and  for 
plaintiff  in  and  about  the  management  of  this  cause. 

''  3.  That  the  said  satisfaction  of  said  decree  for  temporary 
alimony  is  collusive,  fraudulent,  and  void  as  against  the  said 
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claim  of  the  said  R.  W.  Sabin  for  said  attorney  fee  due  him 
as  aforesaid,  and  the  said  satisfaction  should  be  set  aside,  and 
be  held  for  naught,  so  far  as  the  same  in  any  manner  interferes 
with  the  collection  from  the  said  defendant  of  the  amount  of 
said  attorney  fee  due  the  said  R.  W.  Sabin  as  aforesaid. 

"  4.  That  at  the  time  of  the  making,  signing,  and  filing  of 
the  said  satisfaction  of  the  said  decree  for  temporary  alimony, 
the  said  Lena  Aspinwall,  plaintiff,  and  the  said  O.  C.  Aspin- 
wall,  defendant,  well  knew  thai  the  said  R.  W.  Sabin  had  a 
lien  for  his  services,  as  plaintiff's  attorney  in  said  cause,  for 
the  sum  of  three  hundred  dollars,  and  that  no  part  of  the  same 
had  been  paid. 

"  5.  That  at  the  time  of  the  making,  signing,  and  filing  of 
the  said  satisfaction  of  said  decree  for  temporary  alimony,  the 
said  O.  C.  Aspinwall,  defendant,  had  due  and  legal  notice  of 
the  lien  of  the  said  R.  W.  Sabin  upon  the  said  decree  for  the 
amount  of  three  hundred  dollars,  for  his  services  as  attorney 
for  and  on  behalf  of  said  plaintiff  in  said  cause  as  aforesaid." 

It  is  insisted  that  the  court  erred  in  these  findings,  and  that 
the  findings  should  have  been  in  favor  of  plaintiff  in  error. 
This  question  cannot  be  examined,  for  the  reason  that  the  cer- 
tificate of  the  judge  of  the  district  court,  attached  to  the  bill  of 
exceptions,  shows  affirmatively  that  the  evidence  before  him 
at  the  hearing  of  the  motion  is  not  all  included  therein.  The 
certificate  is  as  follows:  — 

"  In  addition  to  the  above,  the  other  afl&davits  contained  in 
the  former  bill  of  exceptions  heretofore  signed  and  filed  in  this 
case  were  considered  by  the  court.  And  be  it  further  remem- 
bered that  the  foregoing,  as  above  stated,  is  all  the  evidence 
offered  on  the  trial  of  said  cause,  either  by  the  said  R.  W. 
Sabin  or  the  defendant,  and  the  objections  made  to  the  evi- 
dence, the  rulings  of  the  court  thereon,  and  exceptions  thereto, 
and  the  said  defendant  prays  the  court  now  here  to  sign  and 
seal  this  his  bill  of  exceptions,  which  is  accordingly  done,"  etc. 

Every  presumption  is  in  favor  of  the  correctness  and  regu- 
larity of  the  proceedings  of  the  trial  court,  and  error  cannot 
be  presumed:  Bedford  v.  Ruby,  17  Neb.  98.  Therefore  it 
should  affirmatively  appear  that  the  bill  of  exceptions  con- 
tains all  the  evidence  submitted  to  the  trial  court:  Railroad 
Co.  v.  Menk,  4  Id.  21. 

It  is  said  that  "  the  court  had  no  jurisdiction  of  the  subject- 
matter,  the  case  having  been  settled  and  dismissed  by  the 
parties  to  the  action,  and  the  costs  paid."     In  support  of  thia 
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position,  the  decision  of  this-  court  in  Lavender  v.  Atkins^  20 
Neb.  206,  is  cited.  We  do  not  think  that  case  is  in  point 
here.  As  we  have  seen,  the  finding  of  the  court  in  this  case 
is,  that  plaintifi"  in  error  and  his  wife  had  full  notice  of  the 
lien  of  the  defendant  in  error,  and  that  the  settlement  was 
made  collusively  and  fraudulently  for  the  purpose  of  defraud- 
ing defendant  in  error.  So  far  as  this  proceeding  is  concerned, 
this  finding  must  stand  as  true.  In  the  case  cited  it  is  said: 
*'  No  question  of  attorney's  lien  arises.  No  effort  was  made  to 
comply  with  the  provisions  of  the  statute  conferring  such  lien. 
Whatever  rights  Lavender's  attorneys  may  have  against  de- 
fendants, if  any,  arise  solely  upon  their  contract,  and  cannot 
be  litigated  in  this  proceeding."  In  that  case  the  attorneys 
sought  to  intervene  and  continue  the  litigation  of  the  main 
case  as  plaintifi*8.  In  this  case  the  alleged  settlement  is  at- 
tacked as  fraudulent,  in  so  far  as  it  affects  the  rights  of  de- 
fendant in  error.  It  is  a  well-settled  principle  of  law  that 
fraud  vitiates  everything  into  which  it  enters:  School  District 
V.  Randall,  5  Neb.  411.  Therefore,  if  the  settlement  was 
made  as  found  by  the  court,  it  was  void  as  to  the  defendant 
in  error. 

No  notice  of  the  pendency  of  the  motion  was  given  to  or 
served  upon  Lena  Aspinwall,  the  plaintiff  in  the  original  case. 
This  fact  is  urged  in  support  of  the  contention  that  the  dis- 
trict court  had  no  jurisdiction  over  her,  and  therefore  could 
not  legally  make  the  order  complained  of.  As  no  relief  is 
sought  as  against  her,  and  it  is  not  sought  to  afiect  her  rights 
in  any  particular,  and  no  judgment  or  order  was  rendered 
against  her,  we  cannot  see  that  for  that  reason  a  judgment 
could  not  be  entered  against  plaintiff  in  error,  who  appeared 
to  the  merits  without  objection. 

No  error  afiirmatively  appearing  of  record,  the  judgment  of 
the  district  court  is  aflfirmed. 

Judgment  afl&rmed. 


Attorney's  Lien,  and  enforcement  of:  See  Humphrey  v.  Brovming,  95  Am. 
Dec.  44G,  and  note  454;  Jones  v.  Morgan,  99  Id.  458,  and  note  459;  Warjield 
V.  Campbell,  82  Id.  724;  Citizens'  Nat.  Bank  v.  Culver,  20  Am.  Rep.  134, 
Judgment  debtor  is  bound  to  take  notice  of  the  lien  of  the  attorney  of  the 
judgment  creditor  thereon:  Marshall  v.  Meech;  10  Id.  572. 

Acts  of  Court  of  General  Jurisdiction  are  Presumed  to  be  Cor- 
rect: Tunis  V.  WiiJirow,  77  Am.  Dec.  117;  error  must  be  apparent  from  the 
bill  of  exceptions:  Johnson  v.  Lightsey,  73  Id.  450,  and  note  454;  Brown  v. 
Oray^  72  Id.  563;  and  see  Bhaa  v.  Plymak,  100  Id.  752. 
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[22  Nebraska,  126.] 
LisiT  OF  Mechanics  and  Material-men  cjpon  Boldino  or  Iuproveuemt, 

in  the  construction  of  which  labor  or  material  is  used,  is  purely  a  crea- 
ture of  the  statutes,  and  such  statutes,  being  remedial,  must  be  liberally 
construed. 

Description  of  Property  Sought  to  be  Affected  by  Mechanic's  Lies 
IS  Sufficient,  under  Nebraska  Compiled  Statutes,  chapter  54,  section 
3,  where  the  affidavit  describes  the  improvemeafc  as  situated  on  the 
southwest  corner  of  lots  4,  5,  and  6,  in  a  block  specified  in  a  city  or 
village,  and  gives  the  name  of  the  owner  of  the  property. 

Fact  that  Affidavit  for  Mechanic's  Lien  Described  More  Land  than 
would  be  subject  to  the  lien  will  not  aflfect  the  legality  of  the  proceed- 
ing, if  not  done  fraudulently. 

Mechanic's  Lien  —  Ownership  of  the  Property.  —  The  affidavit  alleged 
that  the  material  was  sold  to  H.  E.  B.  for  C.  E.  B.,  who  owned  the 
property.  It  was  shown  upon  the  trial,  to  the  satisfaction  of  the  court, 
that  the  material  was  furnished  for  the  express  purpose  of  making  an 
improvement  upon  the  property  of  C.  E.  B.  Held,  that  these  facts  suffi- 
ciently sustained  the  finding  of  the  court  that  the  material  was  sold  upon 
a  contract  to  be  used  in  the  improvement  named. 

Action  to  foreclose  a  mechanic's  lien.  The  facts  appear  ia 
the  opinion. 

Daniel  F.  Osgood,  for  the  appellant. 

S.  P.  Davidson,  for  the  appellee. 

By  Court,  Reese,  J.  This  action  was  instituted  in  the  dis- 
trict court  for  the  purpose  of  foreclosing  a  mechanic's  lien 
against  the  property  of  one  Clara  E.  Bidwell,  who  was  the 
owner  of  the  real  estate  upon  which  the  improvements  were 
made.  Appellant  Russell,  by  leave  of  court,  became  a  party 
to  the  action,  and  by  his  answer  denied  the  allegation  of  plain- 
tiff's petition,  and  sought  the  foreclosure  of  a  mortgage  held 
by  him  upon  the  premises  in  question,  and  bearing  date  sub- 
sequent to  that  of  the  alleged  lien  of  plaintiff.  He  insists 
that  plaintiff  has  no  lien,  by  reason  of  a  failure  to  comply 
with  the  law  in  the  filing  of  the  affidavit  in  the  clerk's  ofiice, 
and  for  the  further  reason  that  it  was  not  proven  upon  the 
trial  that  the  lumber,  from  the  sale  of  which  the  indebtedness 
arose,  was  sold  to  Clara  E.  Bidwell,  the  owner  of  the  property; 
but  that  it  was  shown  that  it  was  sold  to  Henry  E.  Bidwell, 
her  father,  upon  his  credit  alone,  and  that  there  never  was  a 
contract,  either  express  or  implied,  with  her  for  the  furnishing 
of  the  material  mentioned  in  the  afiidavit 

The  first  question  which  we  will  notice  is  as  to  the  suflB- 
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ciency  of  the  affidavit  filed  in  the  office  of  the  county  clerk. 
This  affidavit  is  as  follows: - 

"State  of  Nebraska,  ) 
Johnson  County.       i 

"After  being  duly  sworn  according  to  law,  H.  L  McCoy, 
agent  of  the  White  Lumber  Company,  at  Sterling,  Johnson 
County,  Nebraska,  deposes  and  says  that  the  above  bill  is  a 
true  copy  of  his  books,  with  proper  credits;  that  the  above- 
named  items  were  sold  and  delivered  to  II.  E.  Bidwell,  for 
Clara  E.  Bidwell,  at  his  request,  at  times  mentioned,  and  that 
the  material  herein  named  was  used  in  building,  remodeling, 
and  repairing  the  building  or  barn  owned  by  said  Clara  E. 
Bidwell,  and  situated  on  the  southwest  corner  of  lots  4,  5,  and 
6,  in  block  6,  in  the  original  town  of  Sterling,  and  converting 
the  same  into  a  building  used  for  school  purposes;  that  the 
balance  due  is  unpaid,  and  said  White  Lake  Lumber  Com- 
pany, for  the  better  securing  of  same,  hereby  files  this  bill 
with  intention  of  a  mechanic's  lien,  and  wishes  it  to  be  prop- 
erly indexed,  and  so  filed." 

This  affidavit  is  properly  verified,  and  attached  to  it  is  an 
itemized  statement  of  the  account.  The  objection  to  it  is,  that 
the  property  upon  which  the  lien  is  sought  to  be  created  is  not 
described  with  sufficient  particularity. 

In  the  consideration  of  this  part  of  the  case,  it  must  not  bo 
forgotten  that  the  lien  of  mechanics  and  material-men  upon  a 
building  or  improvement,  in  the  construction  of  which  labor 
or  material  is  used,  is  purely  a  creature  of  the  statutes,  and 
did  not  exist  either  at  common  law  or  in  equity  (Maxwell's 
Pleading  and  Practice,  700),  and  must  therefore  be  considered 
with  reference  to  the  statute,  as  well  in  the  manner  of  its  en- 
forcement as  in  its  creation. 

Section  3  of  the  mechanic's  lien  law  of  this  state  (Comp. 
Stats.,  c.  54,  sec.  8)  provides  that  any  person  entitled  to  a  lien 
under  the  chapter  "  shall  make  an  account  in  writing  of  the 
items  of  labor,  skill,  machinery  furnished,  or  either  of  them,  as 
the  case  may  be,  and  after  making  oath  thereto,  shall,  within 
four  months  of  the  time  of  performing  such  labor  and  skill,  or 
furnishing  such  machinery  or  material,  file  the  same  in  the 
county  clerk's  office  of  the  county  in  which  such  labor,  skill, 
and  materials  shall  have  been  furnished,  which  account  so 
made  and  filed  shall  be  recorded  in  a  separate  book,  to  be  pro- 
vided by  the  clerk  for  that  purpose,  and  shall,  from  the  com- 
mencement of  such  labor,  or  the  furnishing  of  such  materials, 
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for  two  years  after  the  filing  of  such  lien,  operate  as  a  lien  on 
the  several  descriptions  of  such  structures  and  buildings,  and 
the  lots  on  which  they  stand,"  etc. 

By  this  Section,  it  will  be  seen,  that,  in  order  to  secure  a  lien, 
it  is  necessary  to  file  a  statement  of  the  account,  properly  veri- 
fied, with  the  county  clerk,  and  cause  the  same  to  be  recorded. 
Whether  or  not  it  was  the  purpose  of  the  legislature  to  make 
the  lien  effective  without  any  description  of  the  real  estate 
sought  to  be  affected,  but  that  the  lien  should  be  in  the  nature 
of  that  imposed  by  a  judgment,  limited  to  the  particular  tract 
or  lot  upon  which  the  improvement  is  made,  we  need  not  now 
inquire,  as  the  aflSdavit  in  this  case  refers  to  the  property 
suflSciently  to  apprise  all  persons  of  the  location  of  the  build- 
ing thereon,  and  therefore  of  the  property  sought  to  be  held. 
The  language  of  the  affidavit  is,  that  the  material  was  used 
in  the  rebuilding,  etc.,  of  "the  building  or  barn  owned  by  said 
Clara  E.  Bidwell,  and  situated  on  the  southwest  corner  of  lots 
4,  5,  and  6,"  in  the  block  specified.  The  building  standing 
upon  the  corner  of  the  lots  named,  if  they  constitute  a  com- 
pact body  of  land  and  were  owned  by  Clara  E.  Bidwell,  would 
be  suflQcient  of  itself  to  charge  third  parties  with  knowledge  of 
plaintiff's  rights  for  the  term  of  four  months,  without  any 
notice,  in  the  form  of  the  verified  account,  being  filed  in  the 
office  of  the  county  clerk.  As  to  whether  or  not  she  did  own 
the  property,  or  whether  it  was  contiguous,  was  a  question  of 
proof  upon  issue  joined. 

Statutes  governing  mechanics'  liens  are  remedial,  and  must 
be  liberally  construed:  Rogers  v.  Omaha  Hotel  Co.,  4  Neb.  59. 

In  Phillips  on  Mechanics'  Liens,  section  379,  it  is  said  that 
probably  the  best  rule  to  be  adopted  is,  *'  that  if  there  appear 
enough  in  the  description  to  enable  a  party  familiar  with  the 
locality  to  identify  the  premises  intended  to  be  described  with 
reasonable  certainty,  it  will  be  sufficient.  There  is  great  re- 
luctance to  set  aside  a  mechanic's  lien  merely  for  loose  descrip- 
tion, as  the  acts  generally  contemplate  that  the  claimants 
should  prepare  their  own  papers;  and  it  is  not  necessary  that 
the  description  should  be  either  full  or  precise.  It  is  enough 
that  the  description  points  out  and  indicates  the  premises  so 
that  by  applying  it  to  the  land  it  can  be  found  and  identified." 

The  affidavit  describes  the  property  upon  which  the  build- 
ing stands  with  particularity,  and  states  that  the  location  or 
site  of  said  building  is  the  southwest  corner.  If  Clara  E.  Bid- 
well  was  the  owner  of  the  three  lots  named,  and  they  were 
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used  as  one  property,  they  Vtrould  be  witliia  the  meaning  of 
*'  lot  of  land,"  as  used  in  section  1  of  the  chapter  of  the 
statutes  under  consideration.  The  petition  alleges  that  Clara 
E.  Bidwell,  at  the  time  the  material  was  furnished,  was  the 
owner  of  the  south  half  of  the  lots  described,  and  the  lien  is 
only  asked  as  against  that  part.  The  fact  that  the  affidavit 
described  too  much  land  will  not  render  it  void  if  not  done 
fraudulently  or  designedly:  Oster  v.  Raberieau,  46  Mo.  596; 
Whitenack  v.  Noe,  11  N.  J.  Eq.  321.  The  lien  will  be  held 
good  upon  whatever  property  belongs  to  the  lot  and  curtilage, 
and  is  necessary  to  the  enjoyment  of  the  premises,  which  is  a 
question  of  fact:  Edwards  v.  DericJcson,  28  N.  J.  L.  39.  There 
is  a  very  marked  difiference  between  a  misdescription  of  the 
land  and  a  vague  one.  If  other  and  different  property  is  de- 
scribed in  an  affidavit  from  that  upon  which  the  improvement 
is  made,  it  might  be  a  fatal  variance,  while  an  imperfect  de- 
scription might  not  affect  the  legality  of  the  proceedings. 

As  to  the  second  contention  of  appellant,  it  must  be  sufficient 
to  say  that  the  testimony  of  plaintiff's  agent  is,  that  he  was 
well  acquainted  with  the  properly  on  which  the  improvement 
was  to  be  made,  and  that  the  lumber  was  purchased  for  that 
express  purpose,  and  it  was  so  used.  The  contract  was  made 
with  Henry  E.  Bidwell,  who  was,  without  doubt,  acting  for  his 
daughter.  There  was  sufficient  proof  of  these  facts  to  sustain 
the  finding  of  the  trial  court. 

It  is  true  that  the  preliminary  proceedings  taken  for  the  pur- 
pose of  establishing  the  lien  were  somewhat  informal,  but  they 
were  not  void.  The  proof  was  sufficient  to  sustain  the  finding 
of  the  court  upon  the  issue  that  Henry  E.  Bidwell  purchased 
the  lumber  "  for  Clara  E.  Bidwell,"  as  stated  in  the  affidavit, 
and  if  so,  he  was  her  agent. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 


Mechanio'.s  Lien,  what  certificate  must  set  forth:  McPhee  v.  Litclt/ield,  1 
Am.  St.  Rep.  482,  and  cases  in  note  483;  description  of  premises  upon  which 
lien  is  claimed:  Lindley  v.  Cross,  99  Am.  Dec.  610;  Kennedy  v.  House,  80  Id. 
694,  note  596. 

State  Laws,  Givino  Lien  on  Vessels  for  Labor  Performed  and  ma- 
terials furnished  in  their  construction,  are  constitutional:  Foster  v.  The  Rich' 
ard  BuHteed,  1  Am.  Rep.  125;  Sheppardv.  Steele,  3  Id.  660;  and  the  enforcement 
of  such  liens  belong  to  the  state  tribunals:  Id. 
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May  V,  School  District. 

[22  Nebraska,  205.] 
Lboal  Maxim,  "Lapse  of  Time  does  not  Bar  the  Right  op  thb 
State,"  applies  only  in  fa%'or  of  tho  sovereign  power,  and  has  no  appli- 
cation to  municipal  corporations  deriving  their  powers  from  the  sover- 
eign. Therefore,  the  statute  of  limitations  runs  for  or  against  school 
districts  or  other  municipal  corporations  as  it  does  for  or  against  indi- 
viduals. 

Action  upon  a  school  district  warrant.  The  opinion  states 
the  facts. 

E.  H.  Wooley,  for  the  plaintiff  in  error. 

H.  D.  Travis,  for  the  defendant  in  error. 

By  Court,  Reese,  J.  This  action  is  founded  upon  a  school 
district  warrant  or  order,  issued  by  the  director  and  moderator 
of  defendant,  for  seventy-five  dollars,  dated  September  9,  1879, 
payable  eighteen  months  after  date.  It  is  conceded  that  the 
warrant  became  due  more  than  five  years  prior  to  the  com- 
mencement of  the  suit,  and  that  if  the  statute  of  limitations 
applies  to  school  district  warrants,  the  action  cannot  be  main- 
tained. 

Section  10  of  the  Civil  Code  provides  that  civil  actions  can 
only  be  commenced  within  five  years  upon  a  specialty  or  any 
agreement,  contract,  or  promise  in  writing.  It  is  contended, 
upon  the  strength  of  the  decision  in  Brewer  v.  Otoe  County, 
1  Neb.  273,  that  the  statute  of  limitations  does  not  apply  to 
the  indebtedness  of  municipal  corporations. 

In  Woods  on  Limitations,  section  53,  it  is  said:  "The 
maxim.  Nullum  tempus  occurit  regi  (lapse  of  time  does  not 
bar  the  right  of  the  crown),  only  applies  in  favor  of  the  sover- 
eign power,  and  has  no  application  to  municipal  corporations, 
deriving  their  powers  from  the  sovereign,  although  their 
powers,  in  a  limited  sense,  are  governmental.  Thus  the  statute 
runs  for  or  against  towns  and  cities,  in  the  same  manner  as 
it  does  for  and  against  individuals." 

Argument  need  not  be  prolonged  upon  this  question;  we 
shall  be  content  with  citing  the  following:  Cincinnati  v.  Evansy 
5  Ohio  St.  594;  Lane  v.  Kennedy,  13  Id.  42;  Cincinnati  v. 
Church,  8  Ohio,  299;  School  Directors  v.  Georges,  50  Mo.  194; 
Kennehunkport  v.  Smith,  22  Me.  445;  Clements  v.  Anderson,  4(j 
Miss.  581;  Evans  y.  Erie  County,  GQ  Pa.  St.  222;  St.  Charles 
County  V.  Powell,  22  Id.  525;  Callaway  County  v.  Nolley,  31  Id. 
393;  Abemathay  v.  Dennis,  49  Id.  469;  Pimental  v.  San  Fran- 
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Cisco,  21  Cal.  351;  Clark  v.  loiva  City,  20  Wall.  583;  De  Cor- 
dova V.  Galveston,  4  Tex.  470;  Underhill  v.  Trustees,  17  Cal. 
173;  Baker  v.  Johnson  County,  33  Iowa,  151;  2  Dillon  on 
Municipal  Corporations,  sec.  668. 

The  questions  discussed  in  Brewer  v.  Otoe  County,  supra,  by 
Judge  Lake,  in  writing  the  opinion  of  the  court,  do  not  arise 
in  this  case.  That  decision  is  based  almost  entirely  upon 
statutes  relating  to  county  warrants.  In  referring  to  the  sec- 
tion of  the  code  above  mentioned,  the  learned  judge  says: 
"  This  provision  applies  as  well  to  actions  where  counties  or 
other  municipal  corporations  are  parties  as  between  private 
persons.  The  law  recognizes  no  distinction  in  suitors,  but  is 
the  same  rule  unto  all." 

In  the  case  at  bar,  the  warrant  or  order  upon  which  the 
suit  is  founded  was  never  audited  by  the  board  as  such,  but 
was  signed  by  the  officers  separately.  Hence  no  question  of 
judicial  action  on  the  part  of  the  board  can  arise. 

The  judgment  of  the  district  court  being  in  favor  of  defend- 
ant is  affirmed. 

Judgment  affirmed. 

Statcte  of  Limitations  Runs  against  Municipal  or  Public  Corpo- 
rations, though  not  against  the  state  or  sovereignty.  City  of  Pella  v.  Scholte, 
95  Am.  Dec.  729,  and  note  740;  Crane  v.  Beeder,  4  Am.  Rep.  430. 
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Proper  and  Reasonable  Registration  Laws  are  Valid,  not  as  impos- 
ing upon  the  elector  an  additional  and  necessary  qualification,  created 
by  statute,  but  as  a  method  of  proving  the  existence  of  the  qualifica- 
tions required  by  tlie  constitution. 

Legislature  may  Require  Registration  of  Qualified  Voters,  under 
reasonable  restrictions,  as  proof  of  the  possession  of  the  qualifications 
prescribed  by  the  constitution;  but  it  should  be  left  within  the  power  of 
tlie  voter  to  prove  himself  to  be  an  elector,  and  to  register  and  vote  at 
any  time  prior  to  the  closing  of  the  polls  on  election  day. 

Registratiox  Law  Which  Absolutkly  Deprives  Elector  of  Right  to 
Vote,  unless  registered  on  one  of  four  days,  the  last  one  being  ten  days 
prior  to  the  election,  is  void,  as  violating  the  provisions  of  the  Nebrabka 
constitution,  article  1,  section  22,  that  "  all  elections  shall  be  free;  and 
there  shall  be  no  hindrance  or  impediment  to  the  right  of  a  qualifi-d 
voter  to  exercise  the  elective  franchise." 

Nebraska  Act,  Laws  of  1887,  Chapter  ,S9,  Entitled  "An  Act  id 
Amend  the  Election  Laws,"  etc.,  is  in  contravention  of  that  clauoe 
of  the  state  constitution  (art.  3,  sec.  11),  relating  to  the  amendment  of 
laws,  and  is  void. 


I 
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Action  in  nature  of  quo  warranto.  The  opinion  states  the 
case. 

C.  0.  Whedon  and  Harwood,  and  Ames  and  Kelly^  for  the 
relator. 

Billingsley  and  Woodward,  for  the  respondents 

By  Court,  Reese,  J.  The  question  presented  in  this  cause 
is  the  constitutionality  of  chapter  39  of  the  session  laws  of 
1887  (Comp.  Stats.  1887,  c.  26  a).  The  principal  contention 
is,  that  the  act  violates  the  provisions  of  section  22  of  the  bill 
of  rights,  article  1  of  the  constitution  of  this  state.  This 
section  is  as  follows:  "All  elections  shall  be  free;  and  there 
shall  be  no  hindrance  or  impediment  to  the  right  of  a  qual- 
ified voter  to  exercise  the  elective  franchise."  The  act  in 
question  consists  of  eighty-two  sections,  and  cannot  be  set  out 
■without  extending  this  opinion  to  an  unreasonable  length, 
however  desirable  it  might  be  to  do  so.  We  therefore  must 
be  content  to  refer  to  what  may  seem  to  be  the  more  objec- 
tionable sections,  as  briefly  as  may  be,  yet  giving  them  such 
consideration  as  the  importance  of  the  question  requires. 

The  title  of  the  act  in  question  is,  "  An  act  to  amend  the 
election  laws  for  metropolitan  cities,  and  cities  of  the  first 
class,  in  the  state  of  Nebraska." 

So  far  as  the  subject  of  registration  is  concerned,  it  must  be 
euflBcient  to  say  that  it  is  made  the  duty  of  the  city  council 
of  cities  of  the  class  named  in  the  act  to  appoint  four  judges 
of  election  and  two  poll  clerks  for  each  election  district,  in  the 
month  of  September  of  each  year,  the  officers  so  appointed  to 
hold  their  offices  for  the  term  of  one  year,  unless  sooner  re- 
moved by  the  mayor.  The  judges  of  election  shall  constitute 
the  board  of  registration,  each  one  of  whom  shall  be  provided 
with  a  register.  They  shall  meet  together  and  organize  as 
such  board,  and  register  such  electors  of  the  election  district 
as  may  personally  appear  for  that  purpose  on  the  following 
days,  and  then  only,  to  wit:  On  Tuesday  four  weeks,  the  Wed- 
nesday of  the  third  week,  and  Friday  and  Saturday  of  the 
second  week  preceding  the  day  of  the  November  election  in 
each  year.  No  person  shall  be  registered  except  those  who 
personally  present  themselves  for  that  purpose,  and  to  all  such 
an  oath  must  be  administered  to  truly  answer  such  questions 
as  may  be  put  to  them  touching  their  place  of  residence,  name, 
place  of  birth,  qualifications  as  an  elector,  and  right  to  register 
and  vote. 
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The  examination  resulting  in  favor  of  the  applicant,  his 
name  is  entered  upon  each  of  the  four  registers,  the  proper 
memorandum  heing  made  in  the  several  columns  thereof.  On 
each  day  of  general  registration,  and  before  adjourning,  the 
board  is  required  to  "  enter  in  each  of  two  books  prepared  for 
that  purpose,  one  of  which  shall  be  known  as  the  public  copy 
of  the  registers,  and  the  other  of  which  shall  be  known  as  the 
election  bureau  copy  of  the  registers,  all  such  names  and 
residences,  and  all  such  dates,  information,  and  statements,  as 
during  the  day  have  been  entered  by  the  judge  of  election  in 
the  registers  provided  for  "  by  the  act.  "  The  whole  six  books 
shall,  on  each  of  said  days,  after  a  completion  of  such  copies 
of  the  registers,  be  carefully  compared  throughout,  so  that 
each  of  the  registers  and  copies  thereof  shall  in  every  respect 
agree  with  each  other,  and  contain  the  name  and  residence  of 
each  person  who  shall  have  applied  for  registration,  and  the 
fact  respecting  him,  as  the  same  shall  have  been  stated  by  him 
and  entered  in  their  registers."  The  time  in  which  the  board 
may  be  in  session  each  day  is  from  eight  o'clock  in  the 
morning  until  nine  o'clock  in  the  evening.  "For  all  powers, 
authority,  and  duties"  prescribed,  and  "all  actions  of  the 
board,  or  of  said  judges,  save  where  such  authority  is  specifi- 
cally allowed  to  each  of  said  judges,  the  concurrence  or  assent 
of  a  majority  of  all  the  judges  of  election  in  any  election  dis- 
trict must  in  all  cases  be  obtained."  Section  24  of  the  act 
contains  the  following  provision:  "The  judges  of  electiorv 
in  each  election  district  of  the  city  shall,  on  the  day  of  any 
election  therein,  have  with  them  at  the  polling-place  ia 
said  district  the  registers  provided  for  in  this  chapter.  They 
shall  each  make  use  of  one  of  said  registers  for  guidance  on 
said  day,  and  no  vote  shall  be  received  from  any  person  whose 
name  shall  not  be  found  by  at  least  three  (3)  of  them,  to  be 
upon  at  least  three  (3)  of  said  registers  as  a  qualified  voter. 
Tlio  chairman  of  the  judges  in  such  election  district  shall,  if 
present,  and  if  absent,  then  one  of  the  other  judges  shall,  upon 
any  person  offering  to  vote,  announce  in  a  loud,  clear,  and 
distinct  manner,  the  name  of  such  person,  and  no  ballots  shall 
bo  received  by  either  of  the  judges  and  deposited  in  any  of  the 
ballot-boxes,  until  at  least  three  of  said  judges  shall,  as  here- 
inafter provided,  have  examined  and  found  the  name  of  such, 
person,  and  have  declared  the  same,  and  that  such  person  is 
entered  as  a  qualified  voter,  when,  if  the  vote  of  such  person 
is  received,  at  least  three  of  the  judges  shall  write  in  the  ap- 
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propriate  column,  bearing  the  heading  *  voted/  and  opposite 
the  name  of  such  person,  the  word  '  yes.' " 

By  the  foregoing,  it  will  be  seen  that  the  right  of  any  elector 
to  vote  must  depend  upon  his  registration  within  the  four  days 
€et  apart  for  that  purpose,  and  upon  the  further  fact  that  on 
election  day  his  name  must  be  found,  by  at  least  three  of  the 
judges,  upon  three  of  the  registers.  If  not  registered  on  one 
of  those  days, — no  matter  what  may  have  prevented, — he 
■cannot  vote.  If  he  has  registered,  and  by  mistake  his  name 
has  been  left  off  two  of  the  registers,  he  is  equally  disfran- 
chised. He  cannot  register;  nor  can  the  registry  be  corrected 
•on  election  day. 

We  enter  upon  the  examination  of  the  question  involved  in 
this  case  with  a  full  appreciation  of  its  gravity,  and  of  the  re- 
luctance of  courts  to  set  aside  the  acts  of  the  legislature  as 
unconstitutional,  and  are  mindful  of  the  well-established  rule 
that  a  law  will  be  upheld  if  it  can  without  doing  violence  to 
the  fundamental  law;  yet  it  is  a  judicial  duty,  and  one  from 
which  we  cannot  escape,  to  carefully  consider  the  question, 
and  if  the  act  is  in  violation  of  the  constitution,  to  so  declare  it. 

Section  1  of  article  7  of  the  constitution,  entitled  ''  Rights 
of  Suffrage,"  provides  that  every  male  person  of  the  age  of 
twenty-one  years,  of  the  classes  enumerated,  "  shall  be  an 
elector,"  and  of  course  entitled  to  vote.  Would  the  act  in 
question  hinder  or  impede  the  exercise  of  that  right?  This 
question  is  not  a  new  one  in  this  country,  and  the  decisions  of 
courts  of  last  resort  in  the  different  states  have  been  substan- 
tially unanimous  in  holding  such  laws  absolutely  void.  It 
has  been  quite  as  uniformly  held  that  proper  and  reasonable 
registration  laws  are  valid,  not  as  imposing  an  additional 
necessary  qualification,  created  by  statute,  but  as  a  method  of 
proving  the  existence  of  the  qualifications  required  by  the  con- 
stitution. This,  so  long  as  kept  within  the  bounds  of  reason, 
is  deemed  to  be  a  proper  and  just  protection  against  fraud, 
and  a  preservation  of  the  purity  of  elections,  upon  which  must 
depend  the  safety  and  perpetuity  of  republican  forms  of  gov- 
ernment. 

In  Dells  V.  Kennedy,  49  Wis.  555,  it  was  held  by  a  majority 
of  the  court  that  where  an  elector  possessed  the  qualifications 
prescribed  by  the  constitution  as  an  elector,  he  was  vested 
with  the  constitutional  right  to  vote,  and  that  it  was  not 
within  the  power  of  the  legislature  to  change,  impair,  add  to, 
or  abridge  it  in  any  respect;  and  that  an  act  which  provided 
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that  no  vote  should  be  received  at  any  general  election,  unless 
the  name  of  the  person  offering  to  vote  be  on  the  register  pre- 
viously completed  by  a  board  of  registry,  was  void.  The  same, 
in  substance,  was  declared  to  be  the  law  in  State  v.  Bakery  38 
Id.  71. 

In  Daggett  v.  Hudson,  43  Ohio  St.  548,  the  same  question 
was  before  the  supreme  court  of  Ohio,  and  the  same  conclu- 
sion was  reached,  after  a  careful  examination  and  collation  of 
the  decisions  of  the  supreme  courts  of  the  various  states,  in  an 
exhaustive  opinion  written  by  Judge  Atherton.  Among  the 
cases  examined  as  sustaining  the  decision  of  that  court  were: 
Page  v.  Allen,  58  Pa.  St.  338;  98  Am.  Dec.  272;  Dells  v.  Ken- 
nedy, supra;  State  ex  rel.  Wood  v.  Baker,  38  Wis.  71 ;  Edmonds 
V.  Banbury,  28  Iowa,  267;  4  Am.  Rep.  177;  Monroe  v.  Collindy 
17  Ohio  St.  666;  and  to  which  we  may  add  White  v.  County 
of  Multnomah,  13  Or.  317.  Some  of  the  cases  cited  go  to  the 
extent  of  holding  that  any  law  requiring  the  registration  of 
voters  is  void,  as  hindering  and  impeding  the  exercise  of  the 
elective  franchise,  but  we  are  quite  well  convinced  that  such 
holding  is  clearly  at  variance  with  reason  and  the  weight  of 
authority. 

The  true  rule  undoubtedly  is,  that  the  legislature  may  re- 
quire registration  under  reasonable  restrictions  as  proof  of  the 
possession  of  the  qualifications  prescribed  by  the  constitution, 
but  that  the  voter  shall  have  the  right  to  prove  himself  to  be 
an  elector,  register  and  vote  at  any  time  prior  to  the  closing  of 
the  polls  on  election  day.  It  would  doubtless  be  competent  to 
require  more  proof  on  that  day  than  if  the  voter  had  previously 
registered,  but  it  should  be  left  within  his  power  to  furnish 
such  proof,  if  it  existed,  and  exercise  his  right.  As  said  in 
some  of  the  decisions  referred  to,  the  fact  that  the  name  is  not 
on  the  register  is  a  challenge  by  statute  of  the  person  offering 
the  vote,  and  that  challenge  should  be  overcome  by  proof. 
But  this  is  not  the  case  before  us.  By  the  act  under  conside^ 
ation,  but  four  days  in  the  year  are  given  to  register,  and  then 
only  when  three  of  the  judges  of  election  are  present.  It  mat- 
ters not  how  imperative  the  demands  of  the  voter  elsewhere 
during  those  four  days  may  be,  or  whether  his  absence  is  en- 
forced by  sickness  of  himself  or  family,  or  unavoidable  deten- 
tion from  the  voting  district  in  which  he  may  reside;  he  it 
disfranchised.  Furthermore,  he  may  appear  before  the  judgei? 
for  the  purpose  of  registration,  and  although  he  may  have 
been  a  resident  and  voter  in  the  election  district  for  a  quartev 
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of  a  century,  take  the  required  oath,  answer  the  questions  pro- 
pounded,— in  short,  comply  with  the  requirements  of  the  law 
in  every  particular;  yet,  if  on  election  day  his  name  is  not 
found  on  three  of  the  four  registers,  his  vote  cannot  bo  received. 
The  suggestion  that  such  a  law  would  not  be  a  "  hindrance  or 
impediment  to  the  right  of  a  qualified  voter  to  exercise  the 
elective  franchise,"  as  is  forbidden  in  the  section  of  the  con- 
stitution above  quoted,  is  so  manifestly  unreasonable  that  the 
necessity  for  further  argument  ceases. 

There  are  other  considerations  presented  aflFecting  the  con- 
stitutionality of  the  act  in  question,  which  we  deem  it  necessary 
to  notice  briefly. 

The  first  section  is  clearly  amendatory  of  section  8  of  chap- 
ter 41  of  the  Compiled  Statutes  of  1885.  By  that  section  cer- 
tain days  are  declared  to  be  public  holidays,  to  be  observed  in 
the  matter  of  the  presenting  and  protesting  of  commercial 
paper.  The  section  under  consideration  amends  that  section 
by  adding  to  the  days  named  the  days  upon  which  general  or 
local  elections  shall  be  held  in  the  cities  named;  yet  no  refer- 
ence is  made  to  the  section  amended,  as  required  by  section  11 
of  article  3  of  the  constitution.  Applying  the  rule  stated  in 
Smails  v.  White,  4  Neb.  353,  there  would  seem  to  be  an  infrac- 
tion of  the  constitution  in  this  particular. 

Section  247  of  the  Criminal  Code  defines  the  terms  "felony" 
and  "misdemeanor"  to  be,  that  a  felony  is  such  an  oflfense  as 
may  be  punished  by  death  or  imprisonment  in  the  peniten- 
tiary, and  "any  other  ofiense  is  a  misdemeanor";  while  sec- 
tions 68,  70,  and  71  of  the  act  under  consideration  seem  to 
ignore  this  section,  and  declare  persons  convicted  of  the  ofienses 
mentioned  guilty  of  a  misdemeanor,  but  fix  the  punishment 
at  confinement  in  the  penitentiary. 

The  act  is  quite  crude,  and  it  would  be  quite  impracticable, 
if  not  impossible,  to  comply  with  many  of  its  provisions. 

By  section  3  of  the  act  to  incorporate  metropolitan  cities,  it 
is  provided  that  such  cities  may  include  an  area  not  to  exceed 
twen>^-five  square  miles,  including  any  township  or  village 
organization  within  such  limits,  which  organization  shall 
thereupon  terminate.  This  must  necessarily  include  territory 
remote  from  the  business  center  of  the  city,  where. large  build- 
ings, telegraph  stations,  etc.,  could  not  be  found;  but  the  act 
requires  that  no  place  shall  be  designated  by  the  mayor  as  a 
place  for  holding  elections  which  will  not  provide  an  unoccu- 
pied space  allowed  in  front  of  the  ballot-boxes,  which  shall  b& 
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equivalent  to  "forty  feet  square,"  sixteen  hundred  square  feet. 
A  patrolman  shall  carry  the  result  of  the  election,  as  found  by 
the  canvass,  "  to  the  police  headquarters,  where  the  polling  i? 
located;  and  the  captain  or  sergeant,  or  other  ofBcer  in  charge, 
shall  immediately  transmit,  by  telegraph  or  otherwise,  the 
result  of  such  statement  to  the  city  council." 

By  section  57  a  number  of  acts  and  omissions  are  de- 
clared to  be  illegal,  and  it  is  declared  that  if  any  person  shall 
aid,  counsel,  or  advise  the  commission  of  any  act  forbidden  by 
law  or  by  the  act  (many  of  wliich  are  simple  misdemeanors  of 
the  lower  class),  or  shall  omit  to  do  an  act  required  by  law  to 
be  done,  the  party  guilty  of  the  act  or  default  shall  be  ad- 
judged guilty  of  a  felony,  and  committed  to  the  penitentiary 
for  a  term  not  less  than  one  nor  more  than  five  years.  All 
the  expenses  of  an  election  in  any  county  are  declared  to  be  a 
city  charge,  by  the  eighty-first  section  of  the  act. 

These  provisions  (and  many  others  which  might  be  cited) 
are  noticed  for  the  purpose  of  calling  attention  to  the  fact  that 
in  its  passage  the  act  has  not  received  the  care  which  should 
be  given  to  the  enactment  of  laws.  From  a  comparison  with 
the  election  law  of  the  state  of  New  York  applicable  to  the 
city  of  New  York,  it  is  plain  that  the  act  in  question  has  been 
created  by  a  somewhat  random  selection  of  sections  from  that 
law,  without  any  reference  to  their  adaptability  to  the  laws 
and  constitution  of  this  state  or  our  system  of  government, 
and  hence  is  almost,  if  not  entirely,  incapable  of  enforcement. 

The  act  being  unconstitutional,  the  prayer  of  the  petition  is 
granted. 

Judgment  accordingly. 


No     CONSTITUTIONAI.    QUALIFICATION     OF    ELECTOR    CAN    BE    AbrIDOED, 

added  to,  or  altered  by  legislation,  or  the  pretense  of  legislation.  And  a 
registry  act  which  tends  to  take  away  or  unnecessarily  postpone  or  embar- 
rass the  right  of  election  would  be  set  aside  as  unconstitutional:  Page  v. 
Allen,  98  Am.  Dec.  272,  and  note  297;  DaggeU  v.  Hudson,  54  Am.  Rep.  832, 
and  note  843;  Kinneen  v.  Wells,  59  Id.  105;  People  v.  Canaday,  21  Id.  465. 
Compare  PecypU  v.  Hoffman,  56  Id.  793;  Edmonds  v.  Banbury,  4  Id.  177. 
Am.  St.  Rbp.,  Vol.  III.  — 18 
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SCHAFFER    V.    StATB. 

[22  NEBBA.SKA,  557.] 

IirrsNT  OR  PoKPosB  TO  Kill  at  Time  op  Commission  of  Act  is  Essen- 
tial to  constitute  the  crime  of  murder,  as  defined  by  sections  3  and  4 
of  the  Nebraska  Criminal  Code,  and  this  intent  must  be  specifically  and 
directly  averred  as  a  part  of  the  description  of  the  ofifense  in  every  in- 
dictment for  either  of  those  crimes. 

Requirements  of  Nebraska  Statute  are  not  Satisfied  by  an  averment 
in  an  indictment  for  murder  that  the  accused  "  feloniously,  purposely, 
and  of  deliberate  and  premeditated  malice,"  did  make  an  assault  on  the 
deceased,  and  that  he  then  and  there  "  feloniously,  purposely,  and  of 
his  deliberate  and  premeditated  malice,  did  shoot "  the  deceased  with  a 
gun  loaded  with,  etc.,  inflicting  on  him  a  mortal  wound,  of  which  he 
then  and  there  instantly  died.  In  such  case  the  indictment  does  not 
charge  murder,  because  the  intent  or  purpose  to  produce  death  is  no- 
where alleged. 

Where  Indictment  for  Murder  under  Nebraska  Statute  Fails  to 
Allege  Intent  or  purpose  to  kill,  the  defect  is  not  cured  by  the  con- 
cluding words  of  the  indictment,  "and  so  the  grand  jurors  aforesaid," 
etc.,  do  find  and  say  that  the  accused  "did,  in  manner  and  form  afore- 
said, feloniously,  purposely,  and  of  his  deliberate  and  premeditated 
malice,  kill  and  murder  "  the  deceased.  Such  allegation  is  but  a  legal 
conclusion  of  the  grand  jury,  drawn  from  the  antecedent  averments  de- 
scriptive of  the  crime. 

Concluding  Words  op  Instruction  to  Jury  on  Trial  op  Indictment 
FOR  Murder,  held  to  be  unnecessary,  and  their  omission  proper  in  the 
particular  case. 

Error  to  the  district  court  for  Kearney  County.  The  facts 
appear  in  the  opinion. 

Greene  and  Hosteller,  and  J.  E.  Shipman,  for  the  plaintiff  in 
error. 

William  Leese,  attorney-qeneral,  and  J.  L.  McPheely,  for  the 
state. 

By  Court,  Reese,  J.  Plaintiff  in  error  was  convicted  of  the 
crime  of  murder  in  the  first  degree,  and  sentenced  to  be  hanged. 
He  alleges  error,  and  brings  the  cause  into  this  court  for  review. 
The  indictment  is  as  follows:  — 

"The  State  of  Nebraska,  J 
Kearney  County.  \  ^' 
'*  Of  the  November  term  of  the  district  court  of  the  eighth 
judicial  district  of  the  state  of  Nebraska,  within  and  for  Kear- 
ney County,  in  said  state,  m  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-six,  the  grand  jurors,  chosen, 
selected,  and  sworn  in  and  for. the  county  of  Kearney  afore- 
said, in  the  name  and  by  the  authority  of  the  state  of  Ne- 
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braska,  upon  their  oaths,  present  that  John  Schaffer,  late  of 
the  county  aforesaid,  on  the  eighth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-six, 
in  the  county  of  Kearney  and  state  of  Nebraska  aforesaid,  did 
feloniously,  purposely,  and  of  his  deliberate  and  premeditated 
malice,  make  an  assault  on  one  William  H.  Smith,  then  and 
there  being,  and  a  certain  gun  which  then  and  there  was 
loaded  with  gunpowder  and  thirty  leaden  shot,  and  by  him, 
the  said  John  Schafifer,  had  and  held  in  both  his  hands,  he, 
the  said  John  Schafifer,  did  then  and  there  feloniously,  pur- 
posely, and  of  his  deliberate  and  premeditated  malice,  shoot 
ofiF  and  discharge  at  and  upon  the  said  William  H.  Smith, 
and  thereby,  and  by  thus  striking  the  said  William  H.  Smith 
with  the  said  thirty  leaden  shot,  inflicting  on  and  in  the  head 
of  him,  the  said  William  H.  Smith,  one  mortal  wound,  of 
which  said  mortal  wound  the  said  William  H.  Smith  then 
and  there  instantly  died.  And  so  the  grand  jurors  aforesaid, 
on  their  oaths  aforesaid,  do  find  and  say  that  the  said  John 
Schafifer  did,  in  manner  and  form  aforesaid,  feloniously,  pur- 
posely, and  of  his  deliberate  and  premeditated  malice,  kill 
and  murder  the  said  William  H.  Smith,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Nebraska."  Signed  by 
the  district  attorney. 

The  question  here  is.  Does  this  indictment  charge  the  crime 
of  murder  in  the  first  degree  under  the  statutes  of  this  state? 

Section  3  of  the  Criminal  Code  is  as  follows:  "  If  any  person 
shall  purposely,  and  of  deliberate  and  premeditated  malice,  or 
in  the  perpetration  or  attempt  to  perpetrate  any  rape,  arson, 
robbery,  or  burglary,  or  by  administering  poison  or  causing 
the  same  to  be  done,  kill  another;  or  if  any  person  by  willful 
and  corrupt  perjury,  or  by  subornation  of  the  same,  shall  pur- 
posely procure  the  conviction  of  an  innocent  person, — every 
person  so  ofifending  shall  be  deemed  guilty  of  murder  in  the 
first  degree,  and  upon  conviction  thereof,  shall  sufifer  death." 

The  provisions  of  this  section,  as  applicable  to  the  case  at 
bar,  are,  that  if  any  person  shall  purposely,  and  of  deliberate 
and  premeditated  malice,  kill  another,  every  person  so  ofifend- 
ing shall  be  deemed  guilty  of  murder  in  the  first  degree,  etc. 
The  killing  must  be  done  purposely,  and  of  deliberate  and 
premeditated  malice.  That  is,  there  must  be  an  intent  or 
purpose  to  kill  at  the  time  of  the  commission  of  the  act,  and 
the  killing  must  be  deliberately  and  premeditately  done.    This 
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is  the  plain  and  obvious  meaning  of  the  statute.  Applying 
this  statute  to  the  indictment,  we  find  an  entire  want  of  any 
allegation  of  an  intent  or  purpose  to  kill.  It  is  alleged  that 
the  assault  was  purposely  made,  and  that  the  gun  was  pur- 
posely discharged,  but  with  what  intent  or  purpose  these  acts 
were  done  is  nowhere  alleged.  The  pleader  has  followed  a 
precedent  for  an  indictment  for  murder  under  the  common 
law,  and  this  would  have  been  suflScient  had  not  the  legisla- 
ture, by  the  enactment  of  the  section  above  quoted,  changed 
the  essential  ingredients  or  constituent  elements  of  murder. 
At  common  law  there  were  no  degrees  of  murder,  and  there 
were  but  two  degrees  of  felonious  homicide.  These  were  mur- 
der and  manslaughter.  By  the  statute  we  have  two  degrees 
of  murder,  —  the  first  and  second,  —  and  manslaughter.  At 
common  law,  murder  is  defined  to  be  the  unlawful  killing  of 
any  reasonable  creature,  in  being  and  under  the  king's  peace, 
with  malice  aforethought,  either  expressed  or  implied:  4  Bla. 
Com.  198. 

In  Russell  on  Crimes,  482,  it  is  defined  as  the  unlawful 
killing  of  a  human  being  under  the  king's  peace,  with  malice, 
prepense,  or  aforethought,  either  express  or  implied  by  law. 
A  purpose  or  design  to  kill  is  not  an  essential  ingredient.  But 
the  rule  of  the  common  law  has  been  changed,  and  the  pur- 
pose, design,  or  intent  to  kill  must  now  be  alleged. 

In  Maxwell's  Criminal  Procedure,  176,  it  is  said:  "It  is 
essential  to  the  sufficiency  of  an  indictment  for  murder  in  the 
first  degree,  under  the  statute,  that  it  contain  a  direct  and 
specific  averment  of  the  purpose  or  intention  to  kill,  or  inten- 
tion to  inflict  a  mortal  wound,  in  the  description  of  the  crime." 

This  question  was  before  the  supreme  court  of  Ohio  in  Fonts 
v.  State,  8  Ohio  St.  08,  in  the  year  1857,  under  a  statute  from 
which  the  section  above  quoted  has  since  been  copied,  and  it 
was  there  held  by  a  majority  of  the  court,  in  an  indictment 
substantially  like  the  one  in  this  case,  that  it  was  essential  to 
the  sufficiency  of  an  indictment  for  murder  in  the  first  degree 
that  it  contain  a  direct  and  specific  averment  of  the  purpose 
or  intention  to  kill  or  intention  to  inflict  a  mortal  wound,  in 
the  description  of  the  crime.  So  also  in  Bobbins  v.  State,  S 
Ohio  St.  131,  where  the  accused  was  convicted  of  murder  in  the 
first  degree  by  the  administration  of  poison,  it  was  held  that 
the  conviction  could  not  be  sustained  where  there  was  no 
allegation  of  the  purpose  or  intent  to  kill  the  deceased. 

In  Kain  v.  State,  8  Ohio  St.  306,  which  was  a  conviction  of 
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murder  in  the  second  degree,  by  shooting,  as  in  this  case,  and 
where  the  indictment  was  in  all  essential  respects  like  the  one 
in  this  case,  the  judgment  was  set  aside  owing  to  the  want  of 
an  allegation  of  the  purpose  or  intent  to  kill,  it  being  held 
that  such  purpose  was  an  essential  element  of  the  crime  aa 
defined  by  the  statute. 

In  Hagan  v.  State,  10  Ohio  St.  459,  the  same  question  was  be- 
fore the  same  court,  and  resulted  in  a  like  decision.  We  quote 
from  the  first  and  second  points  in  the  decision:  — 

1.  "Intent  or  purpose  to  kill  is  essential  to  constitute  the 
crime  of  murder  in  the  first  or  second  degree  as  defined  by 
the  statutes  of  Ohio;  and  this  intent  must  be  specifically  and 
directly  averred  as  a  part  of  the  description  of  the  ofiense  in 
every  indictment  for  either  of  these  crimes." 

2.  "An  averment  that  the  accused  'purposely,  and  of  de- 
liberate and  premeditated  malice,  did  strike'  the  deceased, 
thereby  inflicting  a  mortal  wound,  of  which  the  deceased  af- 
terward died,  does  not  satisfy  the  requirements  of  the  law,  for 
though  the  accused  may  have  purposely  and  maliciously 
struck  the  deceased,  it  does  not  follow  that  the  stroke  was 
given  with  a  design  to  produce  death." 

In  State  v.  Brown,  21  Kan.  38,  it  was  held  that  "where  an 
indictment  for  murder  charged  substantially  that  the  defend- 
ant deliberately  and  premeditatedly  committed  an  assault 
and  battery  upon  the  deceased,  by  shooting  him  with  a  pistol 
loaded  with  gunpowder  and  leaden  balls,  and  thereby  inflicted 
a  mortal  wound,  from  which  wound  the  deceased  died,  but 
did  not  anywhere  charge  that  the  defendant  committed  the 
assault  and  battery,  or  did  the  shooting  or  killing,  with  the 
deliberate  and  premeditated  intention  of  killing  deceased," 
it  was  held,  under  a  statute  similar  to  ours,  that  the  indict- 
ment did  not  charge  murder  in  the  first  degree. 

The  case  of  Leonard  v.  Territory  of  Washington,  2  Wash. 
381,  was  where  the  plaintifi"  in  error  was  indicted  for  the 
crime  of  murder  in  the  first  degree,  and  upon  trial  was  found 
guilty  as  charged,  and  sentenced  to  be  hanged.  The  section 
of  the  territorial  statute  under  which  he  was  prosecuted  was 
as  follows:  "Every  person  who  shall  purposely  and  of  deliber- 
ate and  premeditated  malice,  or  in  the  perpetration  or  attempt 
to  perpetrate  any  rape,  arson,  robbery,  or  burglary,  or  by  ad- 
ministering poison,  or  causing  the  same  to  be  administered, 
kill  another,  every  such  person  shall  be  deemed  guilty  of  mur- 
der in  the  first  degree,"  etc.     The  indictment  was  almost 
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identical  with  the  indictment  in  this  case,  so  far  as  the  charge 
of  killing  was  concerned,  it  being  alleged  that  the  accused  "in 
and  upon  one  Ambrose  Patton,  feloniously,  purposely,  and  of 
deliberate  and  premeditated  malice,  did  make  an  assault,  and 
that  the  said  Andrew  Leonard,  with  a  certain  gun,  then  and 
there  loaded  and  charged  with  leaden  bullets,  then  and  there 
feloniously,  purposely,  and  of  deliberate  and  premeditated 
malice,  did  discharge  and  shoot  off,  against  and  upon  the  said 
Ambrose  Patton,"  etc.,  and  it  was  held  that  the  indictment 
was  insufficient  to  sustain  the  conviction.  See  also  Fonts  v. 
State,  4  G.  Greene,  500,  and  State  v.  McCormick,  27  Iowa,  402- 

It  may  be  suggested  that  the  latter  clause,  or  conclusion,  of 
the  indictment,  "and  so  the  grand  jurors  aforesaid,  on  their 
oaths  aforesaid,  do  find  and  say,"  etc.,  brings  the  case  within 
the  rule  here  stated.  This  cannot  be  held  to  cure  the  defect, 
and  it  has  been  so  decided  in  Leonard  v.  Territory,  Hagan  v. 
State,  Kain  v.  State,  and  Fonts  v.  State,  snpra.  See  also  Max- 
well's Cr.  Pr.  185.     See  also  Smith  v.  State,  4  Neb.  277. 

Objection  is  made  to  instruction  numbered  13,  given  by 
the  court  to  the  jury.  This  instruction  need  not  be  here 
Bet  out  at  length,  as  it  was  copied  from  the  ninth  instruction 
given  in  Williams  v.  State,  6  Neb.  334,  and  is  there  printed  at 
page  336.  While  this  instruction  appears  to  have  had  the  ap- 
proval of  this  court  in  the  very  able  opinion  written  in  that 
case  by  Chief  Justice  Lake,  yet  it  is  apparent  that  it  was  not 
then  before  the  court,  and  was  only  referred  to  by  the  writer 
of  that  opinion  as  a  correct  statement  of  the  law  giving  the 
right  to  defend  against  threatened  personal  violence.  I  think 
the  instruction  is,  perhaps,  objectionable  by  reason  of  the 
words,  "if  you  are  fully  satisfied  that  he  was  fully  excused  or 
justified  under  the  circumstances  in  taking  the  life  of  the  de- 
ceased." As  I  read  it,  the  instruction  would  be  complete 
without  those  words,  and  their  addition  could  only  serve  to 
unnecessarily  impress  upon  the  jury  the  fact  that  they  must 
find  that  the  accused  "  was  fully  excused  or  justified  "  in  tak- 
ing the  life  of  the  deceased.  While  it  is  possible  that  the 
error,  if  any,  would  not  be  so  far  prejudicial  as  to  call  for  a 
reversal  of  the  judgment,  yet  I  think  the  words  quoted  might 
with  safety  and  propriety  be  omitted. 

Other  objections  to  the  judgment  of  the  court  below  are  pre- 
sented; but  as  they  will  not  likely  arise  upon  the  next  trial, 
they  need  not  be  here  noticed. 
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The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 
Reversed  and  remanded. 


Inuictment  Foa  Murder,  Sufficiency  of,  in  General:  See  People  v.  Aro, 
65  Am.  Dec.  503,  and  cases  cited  iu  note  505;  People  v.  Ttnder,  81  Id.  77. 

Indictment,  Ckrtainty  Required  in  Statement.s  of  Time,  Place,  and 
Parties:  State  v.  Baimett,  87  Am.  Dec.  471,  and  note  475;  State  v.  Steeley, 
27  Am.  Rep.  271. 

Words  Charging  Malice:  State  v.  Pike,  G  Am.  Rep.  533. 

Concluding  Words  op  Indictment:  Lemons  v.  State,  6  Am.  Rep.  293; 
Cox  V.  State,  34  Id.  740. 

Charging  Offen.se  in  Language  of  Statute:  State  v.  Campbell,  94  Am. 
Dec.  251,  and  note  253;  Portwood  v.  State,  94  Id.  258;  Sparrenbenjer  v.  State, 
24  Am.  Rep.  G43. 

Sufficiency  of  Indictments  for  Murder  —  Certainty  Required.  — It 
is  said  of  all  indictments  that  they  "must  have  a  precise  and  sufficient  cer- 
tainty ":  4  61a.  Com.  306.  !&y  the  rule  of  the  common  law,  no  oue  siiall  be 
held  to  answer  to  aa  indictment  or  information,  unless  the  crime  with  which 
it  is  intended  to  charge  him  is  expressed  with  reasonable  precision,  direct* 
ness,  and  fullness,  in  order  that  ho  may  be  fully  prepared  to  meet,  and  if  lie 
canto  answer  and  repel,  it:  Commonwealth  v.  PldllipH,  16  Pick.  211,  213; 
Keller  V.  State,  51  Ind.  111.  A  crime  is  made  up  of  acts  and  intent,  and 
these  must  be  set  forth  in  the  indictment,  with  reasonable  particularity  of 
time,  place,  and  circumstances:  United  States  v.  Cruikshank,  92  U.  S.  542; 
State  V.  Steeley,  65  Mo.  218;  27  Am.  Rep.  £71;  State  v.  Lakey,  65  Mo.  217; 
MerwiHV.  People,  26  Mich.  298;  Queen  v.  Aspinwall,  L.  R.  2  Q.  B.  D.  48, 
56.  So  in  criminal  cases  prosecuted  under  the  laws  of  the  United  States, 
the  accused  has  the  constitutional  right  "to  bo  informed  of  the  nature  and 
cause  of  the  accusation":  U.  S.  Const.,  amend.  G;  and  this  ij  construed  to 
mean,  that  the  indictment  must  set  forth  the  offense  with  clearness  and  all 
necessary  certainty,  to  apprise  the  accused  of  the  crime  with  which  he  stands 
charged:  United  States  v.  Mills,  7  Pet.  142;  and  see  United  States  v.  Cook,  17 
Wall.  174;  United  States  v.  Cruikshank,  92  U.  S.  542;  Edwards  v.  State,  27 
Ark.  493. 

Parts  of  Indictment  —  Caption.  —  The  three  prominent  f  ea  turcs  of  an  indict* 
ment  are:  1.  The  caption;  2.  The  charge;  and  3.  The  conclusion.  The  cap- 
tion is  the  heading  to  the  indictment,  but  strictly  speaking  constitutes  no 
part  of  it:  State  v.  Williams,  2  McCord,  301;  Stale  v.  Moore,  24  S.  C.  150;  58 
Am.  Rep.  ^H;  State  v.  McCarty,  2  Pinney,  513;  54  Am.  Dec.  150;  People  v. 
Bennett,  37  N.  Y.  117;  93  Am.  Dec.  551;  Gray  v.  People,  21  Hua,  140;  State 
V.  Daniels,  GO  Mo.  192.  It  is,  however,  a  part  of  the  record,  and  as  such, 
may  aid  the  indictment:  Noks  v.  State,  24  Ala.  672;  Andemon  v.  State,  104 
Ind.  467.  Its  office  is  to  set  forth  the  style  of  the  court  in  which,  the  jurors 
by  whom,  and  also  the  time  and  place  at  which,  the  indictment  was  found, 
with  reasonable  certainty:  Slate  v.  Moore,  24  S.  C.  1.50;  58  Am.  Rep.  241; 
State  v.  Gary,  36  N.  H.  359;  State  v.  Jenkins,  Sup.  Ct.  N.  H.,  July  15,  1887; 
Lovell  V.  State,  45  Ind.  550;  State  v.  Conley,  39  Me.  78;  State  v.  Thibeau,  30 
Vt.  100;  Williams  v.  State,  3  Heisk.  376;  if  the  caption  is  defective  in  these 
matters,  it  may  be  amended  at  any  time  by  the  journals  of  the  court:  Van- 
dyke V.  Dare,  1  Bail.  65;  State  v.  Moore,  24  S.  C.   150;  68  Am.  Rep.  241; 
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Jiroion  V.  Commonwealth,  78  Pa.  Sfc.  122;  State  v.  EmmeU,  23  Wis.  632;  and 
especially  may  it  bo  amended  in  the  matter  of  time:  State  v.  Blaisdell,  49 
N.  H.  81;  State  v.  Jenkins,  Sup.  Ct.  N.  H.,  July  15,  1887;  Commonvxalth  v. 
Smith,  108  Mass.  480.  But  while  it  is  conceded  that  the  caption  is  no  part 
of  an  indict:neat,  there  is  some  conflict  of  opinion  as  to  where  the  caption 
ends  and  the  indictment  begins.  In  England,  and  in  many  of  the  states  fol- 
lowing the  English  practice,  these  words,  "The  jurors,  etc.,  upon  their  oaths, 
present,"  are  termed  the  commencement  of  the  indictment,  and  are  not  con- 
sidered to  be  a  part  of  the  caption:  See  People  v.  Bennett,  37  N.  Y.  117;  93 
Am.  Dec.  551;  State  v.  Paine,  1  Ind.  163;  State  v.  Hopkins,  7  Blackf.  494. 
Oa  the  other  hand,  it  has  been  held  that  these  words  are  part  of  the  caption, 
and  mere,  introductory  matter,  constituting  no  portion  of  the  indictment: 
State  V.  CreigJU,  1  Brev.  169;  2  Am.  Dec.  656;  State  v.  Moore,  24  S.  C.  150; 
58  Am.  Rep.  241.  It  is  further  held  that  if  it  appears  on  the  face  of  the 
record  in  the  trial  court,  and  from  the  transcript  of  the  record  after  the  re- 
moval into  the  appellate  court,  that  the  indictment  is  suflScient  in  form  and 
substance,  and  that  it  was  properly  preferred  by  a  lawful  grand  jury  to  a 
court  having  jurisdiction  of  the  subject,  it  will  be  deemed  sufficient,  although 
the  commencement  be  wholly  omitted:  State  v.  Freeman,  21  Mo.  482;  State 
V.  Blakely,  83  Id.  359;  and  see  State  v.  Daniels,  6G  Id.  192. 

Cliarging  Part  of  Indictment.  —  In  reference  to  the  charging  part  of  an  in- 
dictment, the  law  is  strict  in  requiring  the  closest  observance  to  established 
forms  and  precedents,  and  in  demanding  a  complete  description  of  such  facts 
and  circumstances  as  constitute  the  crime,  without  inconsistency  or  repug- 
nancy. The  same  strictness  is  not  required  in  reference  to  the  caption,  the 
distinction  in  the  two  cases  being  that  the  charging  part  is  really  the  matter 
which  the  accused  is  called  upon  to  meet  and  answer,  while  the  caption  is  a 
mere  history  or  record  of  the  case  up  to  the  finding  of  the  indictment:  State 
v.  Moore,  24  S.  C.  150;  58  Am.  Rep.  241.  It  is  well  settled  that  in  charging 
the  crime  of  murder,  it  is  necessary  that  the  facts  should  be  stated  with  con- 
venient certainty:  People  v.  Aro,  6  Cal.  207;  65  Am.  Dec.  503;  Willis  v.  Peo- 
ple, 1  Scam.  401;  Whiter.  Commonwealth,  9  Bush,  178.  And  formerly,  there 
was  no  part  of  criminal  pleading  so  difficult  as  to  safely  and  correctly  de- 
scribe in  an  indictment  the  means  and  manner  by  which  a  murder  was  com- 
mitted: ^QQ  State  v.  Owen,  1  Murph.  452;  4  Am.  Dec.  571;  State  v.  Fley,  2 
Brev.  338;  4  Am.  Dec.  583;  Territory  v.  McFarlane,  1  Mart.  211;  5  Am.  Dec. 
70G;  White  v.  Commonwealth,  6  Binn.  179;  6  Am.  Dec.  443;  State  v.  Orrell,  1 
Dcv.  139;  17  Am.  Dec.  563;  State  v.  Crook,  2  Bail.  66;  23  Am.  Dec.  117; 
Dukes  V.  State,  11  Ind.  557;  71  Am.  Dec.  370.  But  it  has  been  more  re- 
cently held  that  the  principles  of  the  common  law  require  in  capital  cases 
only  such  rules  of  pleading  as  pertain  to  all  crimes:  State  v.  Verrill,  54  Me. 
408,  413;  and  while  the  indictment  must  state  the  charge  with^  much  cer- 
tainty as  the  circumstances  of  the  case  will  permit,  nothing  more  than  this 
i 3  required:  Commonwealth  v.  Webster,  5  Cush.  295;  52  Am.  Dec.  711;  Staie 
V.  Morrissey,  70  Me.  401 ;  compare  State  v.  Edmundson,  64  Mo.  398;  State  v. 
Ramsey,  82  Id.  133.  And  in  aa  indictment  for  murder,  a  count  charging  an 
assault  and  killing  ' '  in  some  way  and  manner,  and  by  some  means,  instru- 
ments, and  weapons  to  the  jurors  unknown,"  is  good  and  sufficient,  where 
the  mode  of  killing  cannot  be  more  particularly  described:  Commonwealth  v. 
Webster,  5  Cush.  295;  52  Am.  Dec.  711;  Commonvxalth  v.  Fenno,  125  Mass. 
387;  Commonwealth  v.  Martin,  125  Id.  394;  State  v.  Wood,  53  N.  H.  484; 
State  V.  Burke,  54  Id.  92;  Colt  v.  People,  1  Park.  Cr.  611;  Pecyple  v.  Crordn^ 
34  Cal,  191;  State  v.  Parker,  65  N.  C.  453.     And  several  different  and  incon- 
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sistent  modes  of  killing  may  Le  set  out  in  the  same  indictment  in  diflFerent 
counts:  Smith  v.  Covimovwealth,  21  Gratt.  809.  By  the  English  statute  24 
&  25  Vict.,  c.  100,  in  an  indictment  for  felonious  homicide,  it  is  not  neces- 
sary to  set  forth  the  manner  in  which  or  the  means  by  which  the  death  of 
the  deceased  was  caused.  And  under  the  provisions  of  similar  statutes 
which  have  been  adopted  in  many  of  the  states,  indictments  for  murder,  not 
setting  forth  the  manner  in  which  the  killing  was  perpetrated,  have  been 
sustained:  See  Slate  v.  Verrill,  54  Me.  408;  State  v.  Mori^sey,  70  Id.  401; 
Snecd  v.  People,  38  Mich.  248;  Williams  v.  State,  35  Ohio  St.  175;  Cathcart  v. 
Commontoealth,  37  Pa.  St.  108;  Campbell  \.  Commonwealth,  84  Id.  187;  People 
v.  King,  27  Cal.  507.  It  is  sufiBcient  to  charge  that  the  accused  did  "feloni- 
ously, willfully,  and  of  malice  aforethought,  kill  and  murder  the  deceased," 
naming  him,  and  the  time  and  appropriate  place  being  stated:  People  v. 
Cronin,  34  Cal.  200;  People  v.  Davis,  73  Id.  355;  State  v.  Shay,  30  La.  Ann. 
114;  Edwards  v.  State,  25  Ark,  444;  Newcomb  v.  Staie,  37  Miss.  383;  Sarah 
V.  State,  28  Id.  2G7;  People  v,  E)wch,  13  Wend.  159;  People  v.  White,  22  Id. 
167;  People  v,  Conroy,  97  N.  Y.  62;  Kennedy  v.  People,  39  Id.  245.  As  to 
the  certainty  required  in  averments  of  time  and  place,  see  Staie  v.  Stanley, 
33  Iowa,  526;  State  v.  Lalcaj,  65  Mo.  217;  State  v.  Steeley,  65  Id.  218;  27  Am. 
Rep.  271;  State  v.  Hai-p,  31  Kan.  496.  The  name  of  the  person  murdered 
should  be  correctly  given  in  the  indictment:  Dias  v.  Stale,  7  Blackf.  20.  But 
it  is  enough  to  allege  the  name  to  be  unknown,  where  the  grand  jury  do  nob 
know  what  the  name  is:  Commonioealth  v.  Stoddard,  9  Allen,  280;  and  see 
Guthrie  v.  Slate,  16  Neb.  667;  State  v.  Wilson,  30  Conn.  500;  Reed  v.  State,  16 
Ark.  499;  so  it  is  enough  to  describe  the  deceased  by  his  name  alone,  with- 
out an  addition,  where  there  are  others  of  the  same  name:  Commonwealth  v. 
Varney,  10  Cush.  402;  Boyd  v.  Stale,  17  Ga.  194;  and  if  the  name  be  that  by 
which  the  person  is  generally  known,  though  different  from  the  true  name, 
it  is  sufficient:  Mager  v.  Slate,  42  Miss.  642;  McBelh  v.  State,  50  Id.  81;  and 
see  State  v.  Lincoln,  17  Wis.  579;  State  v.  Angel,  7  Ired.  27.  So  it  is  suffi- 
cient to  allege  the  name  of  the  deceased,  without  further  alleging  that  he 
was  a  "reasonable  creature  in  being":  Bean  v.  State,  17  Tex.  App.  60;  Wade 
V.  State,  23  Id.  308;  State  v.  Stanley,  33  Iowa,  526.  And  in  an  indictment  for 
infanticide,  it  is  not  indispensable  that  the  sex  of  the  murdered  child  be 
stated,  even  though  its  name  be  unknown  or  it  has  no  name:  Staie  v.  Morris- 
eey,  70  Me.  401. 

Requisities  of  Indictment  for  Murder  under  Statutes  in  Different  States. —  As  to 
the  sufficiency  of  an  indictment  or  information  charging  an  offense  in  the  lan- 
guage of  the  statute,  see  Stale  v.  Campbell,  20  Tex.  44,  94  Am.  Deo.  251,  and 
extended  note  on  the  subject  252-258.  In  New  York,  it  has  been  the  steady 
ruling  of  the  courts,  through  all  changes  of  definition  and  of  practice,  to  sus- 
tain the  comuion-law  form  of  an  indictment  for  murder:  See  People  v.  Willett, 
102  N.  Y.  251,  254.  And  in  an  indictment  under  the  Code  of  Criminal  Pro- 
cedure of  that  state  for*murder  in  the  first  degree,  it  is  not  necessary  that 
the  particular  intent  with  which  the  homicide  was  committed  should  be  set 
forth;  it  is  sufficient  to  allege  that  it  was  done  "feloniously,  with  malice 
aforethought,  and  contrary  to  the  form  of  the  statute":  People  v.  Conroy,  97 
Id.  62;  an  indictment  in  the  common-law  form  is  sufficient,  notwithstanding 
the  statute:  People  v.  McDonnell,  92  Id.  657.  So  an  indictment  for  murder 
in  the  first  degree  in  the  common-law  form  is  held  to  bo  sufficient  to  support 
a  conviction  for  deliberate  or  premeditated  killing,  under  the  Colorado  statute. 
The  expression,  "  feloniously,  willfully,  and  of  his  malice  aforethought,"  fairly 
includes  the  statutory  idea  of  deliberation  and  premeditation:  Hiil  v.  People, 
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1  Col.  43G;  nedua  v.  People,  Sup.  Ct.  Col.,  June  l.\  1887;  and  see  State  v. 
Pike,  49  N.  H.  399;  G  Am.  Rep.  533;  State  v.  Johnson,  Sup.  Cfc.  Minn.,  Dec. 
8,  1887.  An  indictment  for  murder  under  the  Iowa  statute  must  charge  that 
the  killing  was  done  with  "malice  aforethought,"  but  it  is  not  essential  that 
these  identical  words  be  used.  It  is  sufficient  if  words  of  the  same  import 
are  used:  State  v.  Thurman,  GGIowa,  G93;  and  to  the  same  cfiFect,  see  State  \\ 
McGaffin,  3G  Kan.  315.  The  Florida  statute  makes  the  premeditated  intent 
to  kill  necessary  to  constitute  murder  in  the  first  degree,  and  it  must  bo 
charged  in  the  indictment,  in  the  language  of  the  statute,  as  having  been  per- 
petrated "  from  a  premeditated  design,"  as  this  alone  distinguishes  that  crime 
from  murder  in  the  lesser  degrees:  Denluam  v.  State,  22  Fla.  GG4;  Wiggins  v. 
State,  Sup.  Ct.  Fla.,  March  2,  1887,  and  to  the  same  effect,  see  State  v.  Boyle, 
28  Iowa,  522;  State  v.  McCormick,  27  Id.  402;  People  v.  O'Callaghan,  Sup.  Ct. 
Idaho,  Jan.  25,  188G;  State  v.  Brown,  21  Kan.  38.  But  in  an  indictment  for 
murder  in  the  first  degree  under  the  Nevada  statute,  charging  the  homicide 
to  have  been  with  "malice  aforethought"  is  tantamount  to  an  averment  that 
the  act  was  "willful,  deliberate,  and  premeditated":  State  v.  Hing,  IG  Nev. 
307;  State  v.  Croder,  12  Id.  300,  and  see  People  v.  Ah  Choi/,  1  Idaho,  317. 
But  in  the  more  recent  case  of  People  v.  O'Callaghan,  Sup.  Ct.  Idaho,  Jan.  22, 
188G,  it  is  held  that  since  the  statute  has  narrowed  and  qualified  the  general 
definition  of  murder  by  a  distinct  and  substantive  definition  of  murder  in  the 
first  degree,  an  indictment  for  murder  as  at  common  law  would  not  neces- 
sarily include  the  charge  of  murder  in  the  first  degree,  and  the  offense  must 
therefore  be  pleaded  substantially  in  the  language  of  the  statute. 

In  Texas,  an  indictment  is  sufficient  to  charge  a  murder  of  the  first  degree, 
if  it  charges  that  the  accused  "did,  with  malice  aforethought,  kill  the  de- 
ceased [naming  him],  by  shooting  him  with  a  pistol."  To  allege  that  the 
killing  was  with  "malice  aforethought "  is  equivalent  to  alleging  that  the 
homicide  was  committed  with  express  "malice  aforethought":  Banks  v. 
State,  24  Tex.  App.  599.  But  an  indictment,  to  charge  the  offense  of  mur- 
der, must  charge  not  merely  that  the  accused  murdered,  but  that  he  "  killed," 
the  deceased:  Strickland  v.  State,  19  Id.  518;  Pierce  v.  State,  21  Id.  GG9.  Un- 
der the  Missouri  statute,  murder  in  the  second  degree  is  murder  at  common 
law,  and  an  indictment  which  charges  the  homicidal  act  to  have  been  done 
"feloniously,  willfully,  and  with  malice  aforethought,"  sufficiently  charges 
the  crime  of  murder  in  the  second  degree:  State  v.  Lowe,  93  Mo.  547.  The 
words  "with  malice  aforethought "  are  hold  to  be  the  legal  equivalents  of 
"with  malice  and  premeditation":  Id.;  State  v.  Curtis,  70  Mo.  594;  and  see 
State  V.  Pobinson,  73  Id.  30G;  State  v.  Wienej-s,  GG  Id.  13.  In  California,  the 
sufficiency  of  an  indictment  for  murder  is  not  to  be  tested  by  the  rules  of  the 
common  law,  but  by  the  requirements  of  the  statute.  If  the  indictment  i* 
certain  as  to  the  person  and  the  offense  charged,  and  states  all  the  acts  neces- 
sary to  constitute  a  complete  offense,  it  contains  al^that  the  statute  requires: 
People  V.  Murphy,  39  Cal.  52;  People  v.  Cronln,  34  Id.  200.  If  the  indictment 
charges  that  the  defendant  inflicted  the  mortal  blow,  of  which  the  deceased 
died,  "feloniously,  willfully,  and  of  his  malice  aforethought,"  it  is  sufficient: 
People  V.  Martin,  47  Id.  102;  and  see  People  v.  Davis,  73  Id.  355.  In  New 
Jersey,  an  indictment  for  murder  in  the  first  degree,  following  the  statutory 
language  in  the  essential  particulars  of  charging  "that  the  defendant  did 
willfully,  feloniously,  and  of  his  malice  aforethought,  kill  and  murder  the 
deceased,"  is  sufficient.  It  is  unnecessary  to  set  out  in  the  count  that  the  al- 
leged killing  was  "willful,  deliberate,  and  premeditated,"  which  is  one  of 
the  categories  of  murder  mentioned  in  the  statute:  Graves  v.  State,  45  N.  J.  L. 
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203;  "ntua  v.  State,  49  Id.  36.  An  information  alleging  that  the  dsfendanb 
" feloniously,  willfully,  deliberately,  and  with  malice  aforethought,"  as- 
saulted, struck,  stabbed,  and  cut  H.  with  a  knife,  inflicting  a  mortal  wound, 
from  which  H.  died,  and  concluding  by  charging  that  the  defendant,  in  the 
manner  and  form  aforesaid,  did  "feloniously,  willfully,  deliberately,  pre- 
meditatedly,  and  of  malice  aforethought,"  kill  and  murder  H..  was  held  tcy 
be  unquestionably  sufficient  to  charge  an  intentional  murder:  State  v.  Smith, 
38  Kan.  194;  and  see  State  v.  Harp,  31  Id.  496.  In  Minnesota,  an  indict- 
ment for  murder  in  the  first  degree,  instead  of  alleging  the  killing  to  have- 
been  done  with  "  malice  aforethought,"  the  words  used  in  the  form  giveu  in 
the  statute,  may  allege  the  killing  to  have  been  done  "with  the  premeditated 
design  to  cfiFect  the  death,*'  which  are  the  words  used  in  the  statute  in  defin- 
ing murder  in  the  first  degree.  The  criminal  character  of  the  act  is  as  strongly 
stated  in  the  latter  words  as  in  the  former:  State  v.  Holowj,  Sup.  Ct.  Minn., 
April  30,  1888;  and  see  State  v.  Byan,  13  Mmn.  370. 

Conclusion  of  Indictment.  —  It  is  a  constitutional  requirement  in  many  of 
the  states  that  all  indictments  shall  conclude  "against  the  peace  and  dignity 
the  state  ";  and  it  has  been  repeatedly  held  that  an  indictment  which  does 
not  conclude  with  these  constitutional  words,  or  words  of  like  import,  i» 
fatally  defective:  See  State  v.  Lopez,  19  Mo.  255;  State  v.  Pemberton,  30  Id. 
376;  Statev.  Kean,  ION.  H.  347;  34  Am.  Dec.  162;  Zarresseler  v.  People,  17 
111.  101;  Commonvxalth  v.  Carney,  4  Gratt.  546;  Thompsons  Case,  20  Id.  724; 
Stale  v.  Anthoivj,  1  McCord,  285;  State  v.  Cadle,  19  Ark.  013.  Being  a  posi- 
tive requirement  of  the  constitution,  the  indictment  must  so  conclude,  the 
courts  having  no  authority  to  dispense  with  what  the  constitution  requires: 
State  V.  Durst,  7  Tex.  74;  Ilolden  v.  State,  1  Tex.  App.  225;  Bice  v.  State,  4 
Heisk.  215;  Williams  v.  State,  27  Wis.  402;  Nicholas  v.  State,  35  Id.  308. 
Thus  an  indictment  concluding,  "against  the  peace  and  dignity  of  t!ia 
statute,"  was  held  to  be  invalid,  the  constitution  reqiiiring  the  conclusion, 
"against  the  peace  and  dignity  of  the  state  ":  Cox  v.  State,  8  Tex.  App.  254; 
84  Am.  Rep.  740.  So  an  indictment  concluding,  "againstf  the  peace  and 
dignity  of  the  state  of  W.  Virginia,"  was  held  to  be  an  insufficient  compli- 
ance with  a  constitutional  requirement  that  indictments  shall  conclude,, 
"against  the  peace  and  dignity  of  the  state  of  West  Virginia":  Lemons  v. 
State,  4  W.  Va.  755;  G  Am.  Rep.  293,  But  in  some  of  the  states  a  literal 
compliance  with  the  constitutional  formula  is  not  required,  and  it  is  held 
that  redundant  words  not  affecting  the  sense  may  be  rejected  as  surplusage: 
See  State  v.  Kean,  10  N.  H.  347;  34  Am.  Dec.  162.  Thus  in  Mis.souri,  th© 
addition  of  the  words  "of  Missouri"  to  the  constitutional  formula  was  held 
to  furnish  no  valid  ground  of  objection  to  the  indictment:  State  v.  Hays,  73' 
Mo.  600;  and  to  the  same  effect,  see  State  v.  Schloss,  93  Id.  361;  State  v.  Rob- 
inson, Sup.  Ct.  S.  C,  Jan.  5,  1888;  State  v.  Hill,  19  S.  C.  435;  StcUe  v.  Waters, 
1  Mo.  App.  7. 

In  every  indictment  founded  on  a  statute,  it  is  necessary  to  conclude' 
"against  the  statute,"  unless  the  rule  has  been  changed  by  legislation.  The 
technical  words,  "against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided," are  usually  employed,  but  equivalent  expressions  are  just  as  sufficient 
in  point  of  law,  and  have  frequently  been  sustained:  See  Commonwealth  v. 
Caldwell,  14  Mass.  330;  United  Suites  v.  Andrews,  2  Paine,  451 ;  StrUe  v.  Bart- 
lett,  55  Me.  200;  People  v.  Conroy,  97  N.  Y.  62.  It  is  only  required  that  a. 
phrase  should  be  used  which  shows  that  the  offense  charged  is  founded  on 
some  statute:  United  States  v.  Smith,  2  Mason,  143,  150;  and  see  State  v. 
Tribatt,  10  Ired.  151.     If  an   indictment  charges  an  offense  indictable  ab 
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common  law,  nob  being  punishable  by  any  statute,  the  concluding  words, 
"contrary  to  the  form  of  the  statute,"  may  be  rejected  as  surplusage:  Com- 
monwealth  v.  Reynolda,  14  Gray,  87;  74  Am.  Dec.  665.  Under  the  Missouri 
statute  (1  Rev.  Stat3.  1879,  sec.  1821),  an  indictment  will  not  be  held  bad 
because  it  fails  to  state  the  ofiFense  to  have  been  contrary  to  the  statute,  and 
this,  too,  though  the  oflFense  may  have  been  created  or  the  punishment 
declared  by  statute:  State  v.  Schlosa,  93  Mo.  361,  364.  So  in  Kentucky, 
although  an  iudictmeut  describes  an  ofiTense  punished  by  statute,  it  is  no 
longer  necessary  that  it  should  conclude,  "against  the  form  of  the  statute  ": 
{Jommonvxalth  v.  Kennedy,  15  B.  Mon.  531.  And  the  omission  of  the  words, 
"contrary  to  the  form  of  the  statute,"  etc.,  does  not  vitiate  the  indictmeat 
ander  Arkansas  laws,  though  the  offense  be  created  by  statute:  State  v. 
Cadle,  19  Ark.  613;  and  see  Brovm  v.  State,  13  Id.  96. 


CORTELYOU    V,    MaBEN. 

[22  Nebbaska,  697.] 

It  13  Valid  Acceptance  of  Draft  where  the  drawee  wrote  across  the  face 
thereof  the  words,  "Excepted  Sept.  18.  L.  B.  Maben."  And  parol 
evidence,  not  being  inconsistent  with  the  writing  itself,  is  admissible  to 
show  that  the  purpose  of  the  drawee  in  writing  the  word  "  excepted  " 
was  to  "  accept "  the  draft. 

Law  13  System  op  Rules  and  Principles,  in  which  the  rights  of  parties 
are  protected  and  enforced,  and  it  is  the  duty  of  a  court  to  disregard 
mere  pretexts,  and  decide  a  case,  if  possible,  upon  the  merits. 

Error  to  the  district  court  of  Holt  County.  The  opinion 
states  the  c^e. 

UtXey  and  Small,  for  the  plaintiff  in  error. 

By  Court,  Maxwell,  C.  J.  This  action  was  brought  in  the 
district  court  of  Holt  County  by  the  plaintiffs  against  the  de- 
fendants, and  on  the  trial  the  court  held  that  the  petition  did 
not  state  a  cause  of  action,  and  therefore  refused  to  admii  evi- 
dence under  it.  The  jury  thereupon  returned  a  verdict  for  the 
defendants,  and  judgment  was  rendered  thereon. 

The  following  is  a  copy  of  the  petition:  — 

"  Plaintiffs  complain  of  the  defendants  that  whereas,  on  or 
about  the  seventeenth  day  of  September,  1884,  John  M.  Diels  and 
Son  drew  their  certain  bill  of  exchange  of  that  date,  and  then 
and  there  delivered  the  same  to  the  Scribner  State  Bank,  in 
the  state  of  Nebraska,  and  then  and  thereby  requested  Maben 
and  McCormick,  at  three  days  from  sight  thereof,  to  pay  to  the 
order  of  Scribner  State  Bank  the  sum  of  $498.70. 

"  The  following  is  a  copy  of  said  bill,  with  all  the  indorse- 
ments thereon:  — 
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"'$498.70.  Bank  OF  EwiNG.       Collection  No.  287. 

'  ScRiBNER,  Neb.,  Sept.  17,  1884. 

"'At  three  days'  eight,  pay  to  the. order  of  Scrihner  State 
Bank  four  hundred  ninety-eight  i^  dollars,  with  coll.  charges 
and  exchange.  John  M.  Diels  &  Son. 

" '  To  Maben  and  McCormick, 

"  '  25,007.  Deloit,  Neb.' 

"  Across  the  face  of  said  bill  are  written  the  following  words: 
'Excepted  Sept.  18.  L.  B.  Maben.'  Indorsed  on  the  back  as 
follows:  'Pay  to  the  order  of  Cortelyou,  Ege,  and  Vanzant. 
John  Baker,  Cashier.'  '  Received  $58.77  on  the  within,  Octo- 
ber 24,  1884.     Cortelyou,  Ege,  and  Vanzant.' 

"  Plaintiflf  says  that  on  the  eighteenth  day  of  September^ 
1884,  said  bill  of  exchange  was  duly  accepted  by  L.  B.  Maben. 

"  On  the  seventeenth  day  of  September,  1884,  the  said 
Scrihner  State  Bank  indorsed  said  bill  of  exchange  as  follows: 
'Pay  to  the  order  of  Cortelyou,  Ege,  and  Vanzant.  John 
Baker,  Cashier,' — and  delivered  the  same  to  the  plaintiffs. 

"  On  the  day  said  bill  of  exchange  became  due  and  payable, 
it  was  duly  and  legally  presented  to  said  L.  B.  Maben,  and 
payment  thereof  demanded,  which  was  refused,  all  of  which 
the  said  Scrihner  State  Bank  and  John  M.  Diels  and  Son  had 
due  and  legal  notice.  The  said  John  M.  Diels  and  Son  are 
liable  on  said  bill  as  drawers,  and  the  said  L.  B.  Maben  as 
acceptor,  and  the  said  Scrihner  State  Bank  as  indorsers. 

"  That  on  the  twenty-fourth  day  of  October,  1884,  there  was 
paid  on  said  bill  of  exchange  and  indorsed  thereon  the  sum  of 
$58.77,  and  no  more,  and  that  there  is  now  due  and  unpaid 
on  the  bill  of  exchange  the  sum  of  $439.30,  with  interest 
thereon  from  the  twenty-fourth  day  of  October,  1884." 

There  is  also  a  stipulation  in  the  records  as  follows:  "It  is 
stipulated  and  agreed  by  and  between  the  parties  to  said 
action  that  the  only  question  herein  to  be  decided  by  the  su- 
preme court  is,  whether  upon  the  trial  hereof  in  the  district 
court  the  plaintiff  Should  have  been  allowed  to  prove,  by  wit- 
nesses called  for  that  purpose,  words  spoken  and  expressions 
made  by  the  defendant  contemporaneous  with  his  act  of  writ- 
ing across  the  face  of  the  draft  herein  the  words,  'Excepted 
September  18.  L.  B.  Maben';  that  the  defendant  intended  by 
writing  said  words  to  accept  and  honor  said  draft." 

It  is  manifest  that  the  court  sustained  the  motion  of  defend- 
ant to  exclude  evidence  offered  by  the  plaintiff  because  of  the 
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word  "excepted"  written  by  Maben  across  the  face  of  the 
draft. 

In  a  number  of  cases  it  has  been  held  that  the  word  "ex- 
cepted "  thus  written  is  an  acceptance:  Vanstrum  v.  LUjengreriy 
S3  N.  W.  Rep.  555;  Miller  v.  Butler,  1  Cranch  C.  C.  470;  1 
Daniel  on  Negotiable  Instruments,  sec.  497.  The  evident 
purpose  of  Maben  in  writing  the  word  "excepted"  was  to 
accept  the  draft,  and  parol  proof  of  this  purpose,  not  being 
inconsistent  with  the  writing,  was  proper,  and  should  have 
been  received.  Had  Maben  intended  to  refuse  acceptance,  it 
was  unnecessary  to  put  such  refusal  in  writing,  and  no  doubt 
he  was  well  aware  of  this  fact. 

The  law  is  not  a  system  of  quirks  and  quibbles  upon  which 
courts  may  seize  to  defeat  rights,  but  a  system  of  rules  and 
principles,  in  which  the  rights  of  parties  are  protected  and 
enforced,  and  it  is  the  duty  of  a  court  to  disregard  mere  pre- 
texts, and  decide  a  case,  if  possible,  upon  the  merits. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 


Acceptance,  Nature  of  Agreement:  Stoope  v.  Ross,  80  Am.  Dec.  567, 
and  cases  collected  in  note  570;  Jones  v.  State  Bank,  85  Id.  306;  who  may 
accept:  Heenan  v.  Nash,  83  Id.  790. 

DRAFf  Binds  Acceptor  Personally,  though  addressed  to  and  accepted 
by  him  as  agent,  if  it  fails  to  disclose  his  principal  on  its  face:  Slawaon  v. 
Loring,  81  Am.  Dec.  750. 


Newlean  v.  Olson. 

r22  Nebraska,  717.1 

Chattel  Mortgage,  Like  Any  Other  Contract,  is  to  be  Constkued 
Together,  the  object  being  to  ascertain  with  precision  the  mutual 
understanding  of  the  parties.  The  whole  instrument  is  to  be  viewed 
and  compared  in  all  its  parts,  so  that  every  part  of  it  may  be  made  con- 
sistent and  eflfectual. 

Mortgagee  of  Chattels  is  not  Authorized,  without  Cause,  to  Seizb 
AND  Sell  the  mortgaged  property  before  the  debt  becomes  due,  under 
a  provision  in  the  mortgage  that  he  may  seize  and  sell  the  property,  if 
he  shall  at  any  time  feel  "unsafe  or  insecure,"  and  the  mortgage  also 
provides  for  interest  in  favor  of  the  mortgagee,  and  that  the  debt  is  to 
be  paid  at  certain  times  named,  and  thereby  there  is  an  implied  agree- 
ment that  the  mortgagor  shall  remain  in  possession  until  a  default  in 
payment  of  the  whole  or  a  part. 

Clause  in  Chattel  Mortgage  Authorizing  Mortgagee  to  Sell  if  at 
any  time  he  feels  "unsafe  or  insecure"  does  not  mean  that  he  may, 
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arbitrarily  and  without  cause,  declare  that  he  feels  unsafe  or  insecnre, 
but  the  mortgagor  must  be  about  to  commit  or  has  committed  Bom« 
act  which  tends  to  impair  the  security. 

T.  L.  Lewis,  for  the  plaintiflF  in  error. 
H.  H.  Bowes,  for  the  defendant  in  error. 

By  Court,  Maxwell,  C.  J.  On  the  25th  of  September, 
1886,  the  defendant  in  error  purchased  from  the  plaintiff  one 
Moline  spring  wagon,  one  Henney  top  buggy,  and  one  Deere, 
Wells,  &  Co.  top  buggy,  and  to  secure  the  payment  of  the 
same  executed  and  delivered  to  the  plaintiff  in  error  three 
instruments,  alike  except  as  to  the  time  of  payment,  the  first 
one  of  which  is  as  follows:  — 
"$100.  Oakland,  Neb.,  Sept.  25,  1886. 

**0n  or  before  the  first  day  of  March,  1887,  for  value  received 
in  two  buggies  and  one  spring  wagon,  the  undersigned,  living 

miles of  Oakland  post-ofiice,  county  of  Burt,  state  of 

Nebraska,  promises  to  pay  to  Newlean  and  Hoard,  or  order, 
one  hundred  dollars,  at  Oakland,  with  interest  from  date  until 
paid  at  the  rate  of  ten  per  cent  per  annum.  For  the  purpose 
of  obtaining  credit,  I  certify  that  I  own  in  my  own  name  in 

fee-simple acres  of  land  in  section  — ,  town  — ,  range  — , 

county  of ,  state  of ,  with acres  improved,  worth 

$ ,  which  is  not  encumbered  by  mortgage  or  otherwise, 

except  $ due ,  188-.  I  also  own  two  thousand  dol- 
lars' worth  of  personal  property  over  and  above  all  indebted- 
ness and  exemptions.  For  value  received,  I,  the  undersigned, 
do  hereby  sell  and  mortgage  unto  the  payee  hereof,  to  secure 
the  payment  of  the  above-described  note,  one  Moline  spring 
wagon,  one  Henney  top  buggy,  one  Deere,  Wells,  &  Co.  top 
buggy,  all  with  poles;  two  sorrel  horses,  bald  face,  eight  and 
nine  years  old,  now  in  my  possession.  Provided,  that  if  the 
undersigned  shall  pay  the  said  debt,  then  this  mortgage  shall 
be  void.  In  case  of  default,  I  authorize  the  said  mortgagee 
to  seize  and  sell  the  said  property  at  public  or  private  sale,  as 
they  may  elect,  and  pay  the  said  debt  with  expenses  incurred; 
or  if  the  mortgagee  shall  at  any  time  feel  unsafe  or  insecure, 
they  may  seize  and  sell,  as  aforesaid,  the  property.  Sale  to 
take  place  at  Oakland,  Nebraska.  If  from  any  cause  said 
property  shall  fail  to  satisfy  said  debt  and  expenses,  I  cove- 
nant and  agree  to  pay  the  deficiency.  Ole  Olson. 

"Witness:  A.  D.  Peterson," 
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The  Henney  buggy  proved  defective,  and  was  returned  to 
the  plaintiff  in  error,  and  the  third  of  these  instruments  was 
canceled;  and  the  balance,  being  thirty  dollars,  was  to  be  in- 
dorsed upon  one  of  the  other  instruments.  The  indorsement 
was  not  made,  however.  About  the  1st  of  December,  188G, 
the  plaintiff  in  error  obtained  possession  of  the  horses  and 
buggies  upon  the  pretext  that  he  felt  insecure. 

The  defendant  in  error  thereupon  brought  an  action  of  re- 
plevin, upon  the  ground  that  he  was  entitled  to  the  possession 
of  the  property  at  least  until  default  was  made  in  the  payment 
of  one  of  the  instruments;  and  on  the  trial  of  the  cause  a 
jury  was  waived,  and  the  cause  submitted  to  the  court, 
which  found  in  favor  of  the  defendant  in  error,  and  rendered 
judgment  accordingly. 

The  testimony  tends  to  show  that  Olson  was  engaged  in  the 
livery  business  at  Oakland,  Burt  County;  that  his  receipts 
from  his  business  were  from  $5  to  $7.50  per  day;  that  he  pur- 
chased the  buggies  in  question  for  use  in  his  business,  and  the 
plaintiff  was  well  aware  of  that  fact;  the  lien  upon  the  horses 
was  taken  as  additional  security  that  in  case  Olson  made  de- 
fault in  the  payment  of  the  money  the  plaintiff  would  be 
amply  secured. 

The  plaintiff  claims  that  under  the  clause  in  the  instrument 
above  set  out,  —  "  if  the  mortgagee  shall  at  any  time  feel  un- 
safe or  insecure,  they  may  seize  and  sell,  as  aforesaid,  the 
property,"  —  he  had  the  right  to  take  possession  at  any  time 
he  saw  fit,  and  that  this  right  did  not  depend  upon  the  facts, 
but  upon  his  own  pleasure  or  election. 

A  chattel  mortgage,  like  any  other  contract,  is  to  be  con- 
strued together,  and  the  object  is  to  ascertain  with  precision 
the  mutual  understanding  of  the  parties.  The  whole  instru- 
ment is  to  be  viewed  and  compared  in  all  its  parts,  so  that 
every  part  of  it  may  be  made  consistent  and  effectual:  2 
Kent's  Com.  555;  People  v.  Gosper,  3  Neb.  285;  Barton  v. 
Fitzgerald,  15  East,  541;  Merrill  v.  Gore,  29  Me,  346,  And 
the  court,  in  construing  the  contract,  should  give  effect  to  the 
provisions  which  carry  out  the  evident  intent  of  the  parties. 
Here  we  find,  in  this  case,  credit  was  given,  interest  provided 
for  in  favor  of  the  mortgagee,  and  an  implied  agreement  on  his 
part  that  if  the  mortgagor  did  not  impair  the  security  he 
should  be  entitled  to  retain  possession  of  the  property  until 
the  money  became  due.  This  clearly  was  the  contract  and 
•the  intent  of  the  parties,  and  the  mortgagee  should  not  be  per- 
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mitted  to  violate  it.  The  words  "if  the  mortgagee  shall  at 
any  time  feel  unsafe  or  insecure  "  do  not  mean  that  he  may, 
arbitrarily  and  without  cause,  declare  that  he  feels  unsafe  or 
insecure.  If  this  were  so,  a  mortgagee  might  induce  a  mort- 
gagor amply  to  secure  a  debt  upon  the  implied  promise  that 
credit  for  a  certain  length  of  time  would  be  given,  and  the  in- 
stant after  receiving  the  mortgage  declare  that  he  felt  unsafe 
and  insecure,  and  proceed  at  once  to  foreclose  the  mortgage. 
Such  a  rule  would  place  the  mortgagor  entirely  at  the  mercy 
of  the  mortgagee,  and  in  many  if  not  most  cases  deprive  the 
mortgagor  of  the  very  means  by  which  he  could  pay  the  debt. 
To  justify  the  mortgagee,  therefore,  in  his  action  in  declaring 
that  he  feels  unsafe  and  insecure,  where  there  is  an  implied 
contract  that  the  mortgagor  shall  remain  in  possession,  the 
mortgagor  must  be  about  to  commit  or  has  committed  some 
act  which  tends  to  impair  the  security,  and  unless  such  facta 
exist  the  right  does  not  become  operative. 

The  judgment  of  the  district  court,  therefore,  is  clearly  right, 
and  is  affirmed. 

Judgment  affirmed. 


Oral  Mortgage  of  Chattels,  Validity  of:  BcUea  v.  Wiggin,  1  Am.  St, 
Rep.  234,  and  note  236. 

Mortgage  of  Chattel  —  Mortgagor  in  Possession  —  Validity:  See 
Spraights  v.  Hawley,  100  Am.  Dec.  452,  and  note  458;  Mumford  v.  Cantyy 
99  Id.  525;  Russell \.  Winne,  97  Id.  755;  Aliens.  McCalla,  96  Id.  56;  Kleine 
V.  Kaizenberger,  5  Am.  Rep.  630. 

Chattel  Mortgage,  Instruments  Construed  Together  and  consti- 
tuting: Taber  v.  Hamlin,  93  Am.  Dec.  113,  and  note  116. 

Chattel  Mortgage  Which  Authorizes  Mortgagee  at  Any  Time  be- 
fore Default,  if  ho  deem  himself  insecure,  to  take  possession  and  sell, 
gives  to  the  mortgagor  the  right  of  possession  in  the  mean  time:  Hall  v 
Sampson,  91  Am.  Dec.  56,  and  see  note  58. 

Chattel  Mortgagee  Authorized  to  Take  Possession  whenever  he  may 
"deem  himself  ia  danger  of  losing  said  debt,"  etc.,  may  do  so,  acting  in  good 
faith  and  upon  facta  subsequent  to  the  mortgage,  whenever  he  deems  himself 
in  such  danger:  Barret  v.  Hart,  51  Am.  Rep.  801,  and  extended  note  805; 
compare  Bailey  v.  Godfrey,  5  Id.  157;  Roy  v.  Ooings,  36  Id.  161;  Werner  r. 
Bergman,  42  Id.  152;  Clinf  v.  Libby,  32  Id.  700. 
Am.  St.  Rep..  Vol.  111.-19 
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Ordeb  Made  by  Court  against  Garnishee  after  Judgment  cannot  be 
collaterally  attacked;  but  if  proper  proceedings  are  had  before  the  pay- 
ment of  the  money  to  the  creditor  to  show  that  it  was  al)solutely  ex- 
empt, the  court  should  withhold  the  money  and  refuse  to  apply  it  in 
satisfaction  of  the  debt. 

A1.THOUOU  Statute  does  not  Require  Notice  to  be  Given  to  Judgment 
Debtor  in  cases  of  garnishment  after  judgment,  j'et  such  notice  should 
be  required  in  every  case,  and  the  courts  have  undoubted  authority  to 
require  it  to  be  given  before  the  garnishee  files  his  answer. 

Money  Which  is  Absolutely  Exempt  is  not  Susceptible  of  fraudulent 
alienation,  and  the  debtor  may  make  any  disposition  of  it  he  sees  fit,  and 
plead  the  exemption,  which,  if  proved,  is  a  complete  defense  to  any  pro- 
ceeding to  apply  the  money  to  the  payment  of  a  judgment  against  him. 

Proceeding  in  garnishment.  The  facts  appear  in  the 
opinion. 

A.  J.  Poppleton  and  J.  S.  Shropshire^  for  the  plaintiflF  in 
error. 

D.  Van  Etieny  for  the  defendant  in  error. 

By  Court,  Maxwell,  C.  J.  The  defendant  in  error  brought 
an  action  against  one  L.  H.  Webster,  before  a  justice  of  the 
peace  in  Douglas  County,  and  recovered  a  judgment  for  the 
Bum  of  $45.83,  and  costs.  Execution  was  duly  issued  on  said 
judgment,  and  returned  wholly  unsatisfied.  Afterwards  an 
aflSdavit  was  filed  before  the  justice,  alleging  that  the  Union 
Pacific  Railway  Company  was  indebted  to  Webster,  and  there- 
upon a  summons  in  garnishment  was  issued  and  served  on 
said  company.  The  proceedings  in  garnishment  are  set  forth 
in  the  transcript,  as  follows:  — 

"  April  9, 1884,  J.  S.  Shropshire,  for  garnishee,  appeared  and 
filed  aflSdavit  that  garnishees  were  indebted  to  defendant  in 
the  sum  of  $53.90.  Whereupon  the  garnishee  was  ordered  to 
pay  the  same  into  this  court. 

**  June  3,  1884.     Amended  answer  of  garnishee  filed. 

"  June  3,  1884.     Affidavit  of  defendant  filed. 

"  June  10,  1884.     Motion  filed  to  discharge  garnishee. 

*' State  of  Nebraska, 

Douglas  County. 

"  The  Union  Pacific  Railway  Company,  garnishee,  by  J.  S. 
Shropshire,  who,  being  duly  authorized  to  answer  herein,  files 
this  its  amended  and  supplemental  answer  in  the  above-en- 
titled case,  and  says  that  the  answer  heretofore  filed  by  the 
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garnishee  herein  was  by  oversight  and  mistake  incomplete,  in 
this,  to  wit,  that  at  the  time  said  answer  was  filed  the  said 
garnishee  was  not  in  fact  indebted  to  said  defendant,  as  affiant 
is  informed  and  believes,  for  the  reason  that  on  the  seven- 
teenth day  of  March,  1884,  the  defendant  sold  and  assigned 
to  one  Charles  Brandes  of  Omaha  the  money  sought  to  be 
garnished  herein,  and  that  said  garnishee  had  notice  of  said 
assignment,  but  by  accident  and  mistake  this  affiant  was  not 
notified  of  said  fact  in  time  to  set  the  same  up  in  the  answer 
of  the  garnishee,  filed  as  aforesaid.  Affiant  says  that  the  said 
money  answered  as  due  said  defendant  was  paid  to  the  said 
assignee,  who  claimed  and  demanded  the  same. 

"  Affiant  further  says,  if  the  said  money  had  not  been  as- 
signed as  aforesaid,  but,  on  the  other  hand,  was  due  and  pay- 
able to  said  defendant,  it  would  have  been  exempt  to  said 
defendant  under  the  laws  of  this  state;  that  said  defendant  is 
a  married  man  and  the  head  of  a  family,  consisting  of  a  wife 
and  children,  whom  he  supports  and  with  whom  he  resides  in 
Douglas  County,  and  that  the  said  money  was  earned  by  him 
as  laborer's  wages,  all  within  sixty  days  immediately  preced- 
ing the  date  of  the  answer  aforesaid.  Affiant  says  that  said 
plaintiff  and  this  court  have  had  notice  since  the  answer  was 
filed  herein  that  said  money  was  exempt  to  said  defendant, 
for  the  reason  above  set  forth;  but  affiant  believes  that  the 
aid  defendant  up  to  this  time  has  had  no  notice  of  the  pend- 
ing of  said  garnishment,  and  has  had  no  opportunity  to  file 
his  exemption. 

"  Wherefore  garnishee  asks  to  be  discharged." 

"State  of  Nebraska,! 

Douglas  County. 

"L.  H.  Webster,  being  duly  sworn,  deposes  and  says  that  he 
is  the  defendant  above  named;  that  he  is  a  bona  /c?e  resident 
of  Douglas  County,  Nebraska,  and  has  been  for  eighteen  years 
last  past;  that  he  is  a  married  man  and  the  head  of  a  family, 
with  whom  he  resides  in  said  Douglas  County,  and  whom  he 
supports;  that  the  money  sought  to  be  garnished  in  this  action, 
in  the  hands  of  the  Union  Pacific  Railway  Company,  was 
earned  by  him  during  the  month  of  March,  1884,  as  a  laborer; 
that  prior  to  the  service  of  the  garnishment  herein,  to  secure 
an  indebtedness  due  to  Charles  Brandes  of  Omaha,  he  assigned 
to  said  Brandes  the  money  garnished  in  this  action;  that  if 
the  said  money  had  not  been  assigned  as  aforesaid,  it  would 
have  been  exempt  to  him  under  the  laws  of  this  state,  by 
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reason  of  its  being  laborer's  wages  for  less  than  sixty  days^ 
and  he  being  the  head  of  a  family  aforesaid.  Affiant  says 
that  he  only  this  day  received  notice  of  said  garnishment,  and 
was  not  aware  that  the  court  had  made  any  order  in  respect 
to  his  earnings.  Affiant  further  says  that  said  plaintiff  is  welJ 
acquainted  with  this  defendant,  and  well  knows  that  the  de- 
fendant is  a  resident  of  Douglas  County,  and  that  he  is  the 
head  of  a  family,  and  that  by  reason  thereof  the  said  money  is 
exempt  to  him  under  the  laws  of  this  state;  but  that  the  said 
plaintiff  is  taking  this  course  for  the  purpose  of  maliciously 
prosecuting  and  annoying  this  defendant. 

"  Wherefore  defendant  asks  that  the  garnishee  herein  may 
be  discharged,  and  the  order  on  the  garnishee  to  pay  said 
money  into  court  be  revoked  and  set  aside." 

Section  531  a  of  the  code  provides  that  "the  wages  of  labor- 
ers, mechanics,  and  clerks  who  are  heads  of  families,  in  the- 
hands  of  those  by  whom  such  laborers,  mechanics,  or  clerks 
may  be  employed,  both  before  and  after  such  wages  shall  be 
due,  shall  be  exempt  from  the  operation  of  attachment,  execu- 
tion, and  garnishee  process;  provided,  that  not  more  than  sixty 
days'  wages  shall  be  exempt;  provided  further,  that  nothing 
in  this  act  shall  be  so  construed  as  to  protect  the  wages  of  per- 
sons who  have  or  are  about  to  abscond  or  leave  the  state  from 
the  provisions  of  law  now  in  force  upon  that  subject;  provided 
further,  that  nothing  in  this  act  shall  be  so  construed  as  to 
permit  the  attachment  of  sixty  days'  wages  in  the  hands  of  the 
employer." 

In  Wright  v.  Chicago  etc.  R.  R.  Co.,  19  Neb.  175,  the  court, 
in  construing  this  statute,  held  that  "the  wages  for  sixty 
days'  services  of  laborers,  mechanics,  or  clerks  who  are  heads 
of  families,  in  the  hands  of  those  by  whom  such  laborers,  me- 
chanics, or  clerks  may  be  employed,  are  exempt  from  execution  r 
attachment,  or  garnishment,  whether  the  employee  is  a  resident 
of  the  state  or  not.  Such  wages  are  absolutely  exempt."  See 
also  Turner  v.  S.  C.  &  P.  R.  R.,  19  Neb.  241. 

In  Albrecht  v.  Treitschke,  17  Neb.  205,  it  is  held  that  where 
a  creditor  obtained  by  garnishee  process  the  exempt  wages  due 
a  laborer,  and  applied  the  same  to  a  judgment  in  his  favor,  a 
.cause  of  action  thereby  arose  in  favor  of  the  debtor  against  the 
creditor,  unless  the  exemption  was  waived.  Itis  said  (page  207): 
"  It  is  well  settled  that  if  exempt  property  is  seized  and  applied 
to  the  payment  of  a  judgment,  the  owner  may  have  his  action 
against  the  wrong-doer,  unless  such  exemption  is  waived  by 
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some  act  or  omission  of  the  debtor:  Ilaswell  v.  Parsons,  15 
Cal.  266.  The  wrong-doer  in  this  case  was  the  defendant.  He 
has  procured  property  to  be  applied  to  the  payment  of  his 
judgment  to  which  he  was  not  entitled.  He  must  refund  it: 
Phillips  V.  Hunter,  2  H.  Black.  402." 

In  Wilson  V.  Burney,  8  Neb.  39,  it  was  held  that  an  order 
against  a  garnishee  after  judgment  could  not  be  collaterally  at- 
tacked. See  also  Clark  v.  Foxworthy,  14  Neb.  241;  and  B.& 
M.  R.  E.  Co.  V.  Chicago  Lumber  Co.,  18  Neb.  303.  While  the 
order  is  so  far  final  that  the  garnishee  cannot  dispute  it,  yet  if 
the  proper  proceedings  are  had  before  the  payment  of  the 
money  to  the  creditor  to  show  that  the  money  was  absolutely 
exempt,  it  would  be  the  duty  of  the  court  to  withhold  the  money 
and  refuse  to  apply  it  in  satisfaction  of  the  debt.  There  is 
nothing  in  this  record  to  show  that  the  railway  company,  at 
the  time  it  answered,  had  notice  that  Webster  was  the  head  of 
a  family,  and  that  therefore  his  wages  for  sixty  days  were  ex- 
empt. But  it  does  appear  that  Webster  had  no  notice  of  the 
garnishment  proceedings  until  a  day  or  two  before  the  motion 
to  discharge  the  garnishee  was  filed.  If  the  money  in  the 
hands  of  the  Union  Pacific  Railroad  Company,  or  in  the  hands 
of  the  justice,  was  exempt  from  levy,  either  by  attachment  or 
execution,  and  not  liable  to  be  applied  to  the  payment  of  Web- 
ster's debts,  he  should  be  permitted  to  show  that  fact  at  any 
time  before  the  payment  of  the  money  to  such  creditor.  While 
the  statute  does  not  require  notice  to  be  given  to  the  judgment 
debtor  in  cases  of  garnishment  after  judgment,  yet  it  is  obvious 
that  such  notice  should  be  required  in  every  case,  and  courts 
have  undoubted  authority  to  require  such  notice  to  be  given. 
Otherwise  it  would  be  possible  for  a  garnishee  to  answer,  pay 
the  amount  owing  by  him  to  the  debtor  into  court,  and  the 
court  apply  the  same  to  the  payment  of  the  debt  without  the 
judgment  debtor  having  any  notice  whatever.  We  hold,  there- 
fore, that  the  judgment  debtor,  and  also  the  garnishee,  had  a 
right  to  bring  to  the  attention  of  the  court  facts  showing  that 
the  money  in  question  was  not  subject  to  the  payment  of  the 
judgment  in  question,  and  that  if  paid,  could  have  been  recov. 
ered  in  a  proper  action.  The  money,  being  exempt,  was  not 
susceptible  of  fraudulent  alienation,  and  the  debtor  could  make 
such  disposition  of  it  as  he  saw  fit,  and  plead  the  exemption, 
which,  if  proved,  is  a  complete  defense. 

It  follows  that  the  judgment  of  the  district  court  must  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Exemption  under  Statute,  how  Pleaded:  McCoy  v.  Brennan,  1  Am.  St 
Rep.  589. 

Party  cannot  be  Garnished  when  He  cannot  Appear, confess  judgment, 
and  have  costs  allowed:  Cockey  v.  Leister,  71  Am.  Dec.  588,  and  see  note  592. 

ExKMPTiON  OP  Judgment  Debtor's  Earnings:  Brown  v.  Hebard,  91  Am. 
Dec.  408,  and  note  41 1-425. 

No  Process  or  Proceedings  can  Place  Garnishee  in  Different  or 
Worse  Position  than  he  would  have  occupied  if  sued  directly  by  the  debt»»r 
in  the  attachment  suit:   Weil\.  Tyler,  90  Am.  Dec.  441. 


First  National  Bank  v.  State  Bank. 

r22  Nebraska,  769.] 

OXB  Who  Pays  Forged  Check  does  so  at  his  Peril,  and  if  by  means 
of  hia  indorsement  and  use  of  the  same  he  thereby  obtains  money  from 
another,  he  is  liable  for  the  amount  thus  obtained. 

Banes  and  Banking  —  Liability  for  Payment  on  Forged  Check. — A 
check  was  presented  to  the  bank  of  0. ,  purporting  to  be  drawn  by  one 
C.  on  the  bank  of  A.  for  $385.  The  cashier  of  the  bank  of  O.  was  unac- 
quainted with  the  person  who  presented  the  check,  and  required  no  proof 
as  to  his  identity,  but  paid  the  check,  after  comparing  the  signature  of 
the  purported  drawer  with  his  genuine  signature  in  the  signature-book 
of  said  bank.  The  check  was  then  sent  to  a  bank  in  Lincoln,  and  was 
there  credited  to  the  bank  of  0.,  and  forwarded  by  the  Lincoln  bank  to 
•  the  bank  at  A.,  on  which  it  was  drawn,  and  it  was  paid  by  said  bank. 
It  was  afterwards  discovered  that  the  check  was  a  forgery,  and  the  bank 
at  Lincoln,  and  also  the  bank  of  0.,  were  notified  thereof.  Held,  that 
the  latter  was  liable  for  the  amount  received  by  it  on  the  check. 

Action  to  recover  money  paid  on  a  forged  check.  The  facts 
appear  in  the  opinion. 

W.  S.  Morlan,  for  the  plaintiff  in  error. 

John  Dawson,  for  the  defendant  in  error. 

By  Court,  Maxwell,  C.  J.  The  case  was  submitted  to  the 
court  below  upon  a  stipulation  of  facts,  as  follows:  "  For  the 
purpose  of  this  action,  this  case  is  submitted  by  the  plaintifl 
and  defendant  upon  the  following  statement  of  agreed  facts: 
On  or  about  the  first  day  of  January,  1886,  a  stranger  appeared 
at  the  counter  of  the  First  National  Bank  of  Orleans,  Nebraska, 
and  presented  the  foregoing  check,  marked  'A.'  At  the  date 
of  the  said  check  and  its  presentation,  and  for  a  long  time 
prior  thereto,  B.  R.  Claypool,  whose  check  it  was  represented 
to  be,  was  a  customer  of  the  First  National  Bank  of  Orleans, 
and  also  the  State  Bank  of  Alma,  and  each  bank  had  money 
to  his  credit  subject  to  check.     And  both  of  said  banks  sup- 
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posed  that  they  were  acquainted  with  his  signature.  The 
cashier  of  the  First  National  Bank  of  Orleans  was  unac- 
quainted with  the  person  who  presented  the  check,  and  did 
not  request  him  to  produce  any  proof  as  to  being  the  person 
entitled  to  the  money  on  the  check.  Neither  was  he  identified 
as  being  the  A.  J.  Gype  mentioned  in  the  said  check  before 
paying  the  check.  The  cashier  compared  the  signature  of  B. 
R.  Claypool  on  the  check  with  his  genuine  signature  on  the 
signature-book  of  said  bank,  for  the  purpose  of  ascertaining  its 
genuineness,  and  after  said  comparison,  believed  said  signa- 
ture to  be  genuine,  and  thereupon  paid  said  check,  charging 
the  person  who  purported  to  be  A.  J.  Gype  the  sum  of  eighty 
cents  exchange.  At  the  time  of  paying  said  check,  said  Cla}'- 
pool  had  money  in  the  bank  paying  said  check  sufficient  to 
pay  said  check.  That  on  the  first  of  January,  1886,  said  First 
National  Bank  of  Orleans  transmitted  said  check  to  the  Capi- 
tal National  Bank  of  Lincoln,  which  bank  at  the  time,  and 
was  for  a  long  time  prior  to  that  time,  a  correspondent  of  both 
the  State  Bank  of  Alma  and  the  First  National  Bank  of  Or- 
leans, Nebraska,  and  none  of  the  foregoing  facts  were  known 
to  the  Capital  National  Bank.  That  upon  the  receipt  of  said 
check,  the  Capital  National  Bank  of  Lincoln,  to  wit,  on  the 
second  day  of  January,  1886,  credited  the  First  National  Bank 
of  Orleans  with  the  amount  of  said  check,  and  on  the  fourth 
day  of  January,  1886,  forwarded  it  to  the  State  Bank  of  Alma, 
and  charged  the  State  Bank  of  Alma  with  that  amount.  Said 
check  was  indorsed  both  by  the  Capital  National  Bank  and 
the  First  National  Bank  of  Orleans,  as  appears  indorsed  on 
said  check.  On  the  fifth  day  of  January,  1886,  upon  the  ar- 
rival of  said  check  at  the  State  Bank  of  Alma,  said  bank  paid 
the  same  by  giving  the  Capital  National  Bank  credit  for  the 
same,  not  knowing  at  the  time  that  said  check  was  forged. 
That  said  check  was  a  forgery,  and  the  name  of  Claypool  was 
never  written  by  him  or  by  his  authority.  On  the  twenty- 
third  day  of  January,  1886,  when  the  bank-book  of  said  Clay- 
pool was  balanced  at  the  State  Bank  of  Alma,  and  his  checks 
were  presented  to  him  which  had  been  paid  by  said  bank,  he 
denied  the  genuineness  of  -this  check  in  controversy,  which 
was  the  first  the  State  Bank  officers  knew  of  said  check  being 
a  forgery.  After  knowing  said  check  was  forged,  to  wit,  on 
the  twenty-fourth  day  of  January,  1886,  the  State  Bank  offi- 
cers notified  both  the  Capital  National  Bank  and  the  First 
National  Bank  of  Orleans  that  said  check  was  forged,  and 
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charged  the  same  back  to  the  Capital  National  Bank  of  Lin- 
coln, and  forwarded  said  check  to  Lincoln,  to  the  Capital  Na- 
tional Bank,  who  refused  to  take  the  same,  or  to  credit  the  State 
Bank  with  the  amount  thereof.  That  the  signature  of  said 
check  was  very  similar  to  the  genuine  signature  of  said  Clay- 
pool;  that  said  A.  J.  Gype,  the  payee  of  said  check,  has  not 
been  heard  of  since  the  payment  of  said  check  by  the  First 
National  Bank  of  Orleans,  and  was  an  entire  stranger  to  all 
of  said  banks  above  mentioned  before  the  presentment  and 
payment  of  said  check;  that  if  the  Capital  National  Bank  is 
liable,  according  to  the  above  agreed  statement  of  facts,  to  the 
State  Bank  of  Alma  for  the  amount  of  said  check,  then  it  is 
agreed  that  judgment  be  given  against  the  First  National 
Bank  of  Orleans  instead  of  the  Capital  National  Bank. 

"  If  under  the  foregoing  state  of  facts  an  action  would  lie  in 
favor  of  the  State  Bank  of  Alma  directly  against  the  First 
National  Bank  of  Orleans,  and  it  would  be  liable  to  the  State 
Bank  under  this  agreed  statement  of  facte,  then  judgment 
shall  be  given  accordingly." 

The  following  is  a  copy  of  the  check:  — 
"$385.  Alma,  Neb.,  Dec.  18, 1885. 

"  State  Bank  of  Alma,  pay  to  A.  J.  Gype,  of  Alma,  Neb.,  or 
bearer,  three  hundred  and  eighty-five  dollars. 

"B.  R.  Claypool." 

On  the  trial  of  the  cause  the  court  found  in  favor  of  the 
State  Bank  of  Alma. 

On  principle,  it  would  seem  that  a  bank  paying  a  forged 
check  drawn  on  another  bank  would  do  so  at  its  peril;  that 
where  it  is  proposed  to  draw  funds  belonging  to  another  by 
means  of  a  check,  that  such  check  should  be  drawn  by  the 
proper  authority.  The  bank  to  which  the  check  is  presented 
by  a  stranger  may  require  his  identification  and  proof  that  he 
is  the  lawful  holder  of  the  check.  It  must  take  the  necessary 
steps  to  ascertain  the  genuineness  of  the  instrument  and  the 
identity  of  the  person  presenting  it,  or  in  case  of  loss  from 
such  neglect  it  will  be  the  party  at  fault.  A  bank  receiving  a 
■  check  from  one  which  has  paid  it  may  rightfully  assume  that 
the  paying  bank  required  the  necessary  proof,  both  as  to  the 
genuineness  of  the  instrument  and  the  authority  of  the  holder 
to  receive  the  money  thereon.  Ordinarily,  it  will  not  be  known 
in  the  second  bank  that  the  person  presenting  the  check  to 
the  bank  paying  the  same  was  a  stranger  and  no  identifica- 
tion was  required.     Nor  can  it  be  known  that  the  drawer  was 
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not  present  in  the  bank  when  the  check  was  presented  and 
paid.  The  second  bank,  therefore,  having  received  the  check 
from  a  creditable  bank,  may  assume  that  it  has  taken  the 
necessary  precautions  to  ascertain  the  genuineness  of  the  sig- 
nature and  the  identity  of  the  person  presenting  the  check. 
In  this  case,  had  the  plaintiff  in  error  required  the  holder  of 
the  check  to  prove  wlio  he  was,  and  the  manner  in  which  ho 
came  by  tho  check,  in  all  probability  he  would  have  declined 
the  ordeal,  and  the  check  would  not  have  been  paid.  The  loss, 
therefore,  may  be  traced  directly  to  the  plaintiff's  neligence. 

The  case  of  Ellis  v.  Ohio  'Life  Insurance  and  Trust  Co.,  4 
Ohio  St.  628,  is  similar  in  many  respects  to  that  under  consid- 
eration. It  is  said  (page  662):  "To  entitle  the  holder  to  retain 
money  obtained  by  mistake  upon  a  forged  instrument,  he  must 
occupy  the  vantage-ground  by  putting  the  drawer  alone  in  the 
wrong;  and  he  must  be  able  truthfully  to  assert  that  he  put 
the  whole  responsibility  upon  tho  drawer  and  relied  upon  him 
to  decide,  and  that  the  mistake  arising  from  his  negligence 
cannot  now  be  corrected  without  placing  the  holder  in  a  worse 
position  than  though  payment  had  been  refused.  If  the  holder 
cannot  say  this,  and  especialy  if  the  failure  to  detect  the 
forgery  and  consequent  loss  can  be  traced  to  his  own  disre- 
gard of  duty  in  negligently  omitting  to  exercise  some  precau- 
tion which  he  had  undertaken  to  perform,  he  fails  to  establish 
a  superior  equity  to  the  money,  and  cannot  with  a  good  con- 
science retain  it.  To  allow  him  to  do  so  would  be  to  permit 
him  to  take  advantage  of  his  own  wrong,  and  to  pervert  a 
rule  designed  for  his  protection  against  the  negligence  of  the 
drawer  into  one  for  doing  injustice  to  him."  See  also  Goddard 
v.  Merchants^  Bank,  4  N.  Y.  147;  Bank  of  Covimerce  v.  Union 
Bank,  3  Id.  230;  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287. 

In  the  last  case  the  indorsement  of  the  payee  was  forged, 
and  the  money  paid  by  the  drawers  was  recovered  back, 
although  the  forgery  was  not  discovered  for  two  months  after 
payment,  and  the  remedy  against  the  other  indorsers  was 
lost. 

In  TJiird  National  Bank  v.  Allen,  59  Mo.  311,  where  a  bank 
having  paid  to  a  stranger  a  check  drawn  upon  another  bank, 
and  collected  the  amount  from  the  latter,  at  the  time  of  the 
payment  neither  bank  was  aware  of  the  forgery.  The  )iext 
day  after  the  payment,  tho  bank  on  which  the  check  was 
drawn  ascertained  the  forgery,  and  on  that  day  or  the  succeed- 
ing one  notified  the  first  bank  of  that  fact.     It  was  licld  that 
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the  notice  was  given  in  a  reasonable  time,  and  that  the  raoncy 
could  be  recovered  back. 

In  that  case  the  money,  had  been  drawn  on  a  check  for  the 
sum  of  $20,  payable  to  a  stranger,  who,  before  presenting  it  to 
the  bank,  had  altered  it  by  substituing  $328.68  in  place  of 
$20,  and  also  by  changing  the  name  of  the  payor,  the  signa- 
ture to  the  check  being  genuine. 

In  Espy  V.  Bank  of  Cincinnati,  18  Wall.  601,  a  check  was 
drawn  by  Stall  and  Meyer  on  the  defendant  for  $26.50,  in  favor 
of  Mrs.  Hart.  This  was  raised  by  substituting  $3,920  for  ?26.50, 
and  the  name  of  Espy,  Heidlebach,  &  Co.  for  that  of  Mrs.  Hart  as 
payee.  The  check  thus  altered  was  presented  to  the  bank  and 
paid  by  it  through  the  clearing-house.  The  court  held  if  this 
were  all  the  case  there  would  be  no  doubt  of  the  right  to  re- 
cover. Espy,  Heidlebach,  &  Co.,  however,  had  sent  the  check 
to  the  bank  before  paying  the  same,  and  were  informed  that  it 
was  good, —  a  question  which  does  not  arise  in  this  case. 

After  a  careful  examination  of  the  authorities,  we  have  no 
doubt  that  a  party  who  pays  a  forged  check  does  so  at  his 
peril,  and  if  by  means  of  his  indorsement  and  use  of  the  same 
he  thereby  obtains  money  from  another,  he  is  liable  for  the 
amount  thus  received.  The  Capital  National  Bank,  and  also 
the  State  Bank  of  Alma,  had  the  right  to  assume  that  an  in- 
strument sent  forth  with  an  indorsement  of  the  plaintiffs,  on 
which  they  received  value,  was  genuine. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  dis- 
trict court  is  affirmed. 

Judgment  affirmed. 

Bank  Paying  Forged  Check  of  One  ov  its  Own  Depositors  must 
Suiter  Loss:  Commercial  etc.  Nat.  Bank  v.  First  Nat.  Bank,  96  Am.  Dec. 
554,  and  note  567;  Seventh  Nat.  Bank  v.  Cook,  13  Am.  Rep.  751,  and  note 
752. 

Recovery  by  Bank  of  Money  Paid  on  Forged  Check:  Nat.  Bank  v. 
Bangs,  8  Am.  Rep.  349;  First  National  Bank  v.  Bicker,  22  Id.  104;  Nat.  Park 
Bank  v.  Ninth  National  Bank,  7  Id.  310,  and  note  313;  Parke  v.  Roser,  33 
Id.  102. 
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Warwick  v.  Lawrence. 

[43  New  Jkesky  Equity,  179.J 

AOBSKMEKT  BT    MARRIED  WoMAN   TO    HAVE    HER    MONET  APPLIED   to   the 

payment  of  the  debts  of  her  husband  or  those  of  any  other  person,  so 
long  as  it  remains  executory,  cannot  be  enforced  against  her,  either  at 
law  or  in  equity;  but  after  the  agreement  lias  been  completely  executed, 
she  cannot  abrogate  her  consent,  and  reclaim  the  money. 

DlSTINCnOX     BETWEEN     EXECUTORY    CONTRACT    OF    MaKRIED    WoMAN    and 

one  that  is  executed  is  illustrated  in  the  case  of  a  bond  and  mortgage 
given  by  her  to  secure  the  debt  of  another  person;  the  contract  in  the 
bond,  being  executory,  cannot  be  enforced  against  her,  but  the  convey- 
ance by  the  mortgage  being  executed,  her  title  can  be  foreclosed  ia 
equity. 

Appeal  from  a  decree  of  the  court  of  chancery.  The  opin- 
ion states  the  case. 

A.  G.  Richey,  for  the  appellant. 

William  Clark,  for  the  respondent. 

By  Court,  Beasley,  C.  J.  Anna  Lawrence,  the  respondent, 
in  her  bill  exhibited  in  the  court  below,  alleged  that  one  Em- 
son  being  largely  in  her  debt,  she  employed  William  AVarwick, 
the  appellant,  as  her  agent,  to  collect  the  moneys  so  due,  and 
that  in  pursuance  of  such  authority,  he  received  the  sum  of 
$952.30,  which  it  was  agreed  he  should  hold  in  his  hands 
until  the  determination  of  a  suit  then  pending.  The  bill 
further  alleged  that  the  suit  so  referred  to  was  decided  in  her 
favor,  and  that  thereby  she  became  entitled  to  the  moneys  in 
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question.  The  answer  of  Warwick  admits  the  receipt  of  the 
«um  above  mentioned,  and  by  way  of  defense,  sets  up  that  the 
complainant  and  her  husband,  at  the  time  he,  Warwick,  un- 
dertook said  agency,  agreed  in  writing  that  he  "  should  take 
out  of  and  retain  from  the  first  moneys  that  he  should  receive 
for  them  a  sufficient  amount  to  pay  and  satisfy  him  for  all 
moneys  loaned  or  advanced  by  him,  or  expended  by  him  for 
them  or  either  of  them."  This  agreement  was  duly  proved, 
and  it  was  also  shown  that  Warwick  had  advanced  or  paid 
for  the  complainant  and  her  husband  an  amount  of  money  in 
excess  of  the  sum  which  had  been  received  by  the  appellant 
from  the  said  Emson,  such  outlays  having  been  made  for  the 
most  part  for  the  husband  of  the  complainant. 

The  vice-chancellor,  on  the  hearing  before  him,  allowed  a 
deduction  from  the  moneys  in  the  hands  of  Warwick  of  the 
sums  paid  by  him  to  the  complainant,  but  rejected  the  pay- 
ments made  by  him  for  her  husband,  the  ground  of  decision 
being  that  the  separate  estate  of  the  wife  could  not  be  charged 
with  the  debts  of  the  husband,  even  though  the  moneys  be 
advanced  upon  an  express  promise  in  writing  to  pay  out  of  a 
particular  fund. 

In  avoidance  of  the  force  of  the  legal  rule  thus  asserted,  the 
counsel  of  the  appellant  insists  that  the  evidence  shows  that 
the  moneys  received  by  Warwick,  as  already  stated,  were  not, 
in  point  of  fact,  the  moneys  of  Mrs.  Lawrence,  but  belonged 
jointly  to  her  and  her  husband;  but  it  is  obvious  that  if  we 
assume  the  existence  of  such  premises,  only  a  half  defense 
would  be  conceded,  for  if  the  wife  owned  a  moiety  of  the  fund, 
such  portion  would  be  protected  against  her  assumptions  of 
the  debts  of  her  husband  in  the  same  manner  that  the  whole 
fund  would  have  been  protected  if  she  had  been  invested  with 
the  exclusive  ownership  of  it. 

But  we  think,  looking  somewhat  deeper  into  the  principle 
underlying  the  case,  that  the  complainant  is  not  entitled  to 
recover  any  part  of  these  moneys.  Construing  the  facts  most 
favorably  to  the  complainant,  and  regarding  the  fund  in  ques- 
tion as  her  exclusive  property,  the  transaction,  in  substance 
and  effect,  was  an  application  by  her  of  such  moneys  in  satis- 
fjiction  of  the  debts  of  her  husband,  and  there  is  nothing  in 
the  law  of  this  state  that  forbids  a  married  woman  from  mak- 
ing such  a  disposition  of  her  property.  The  married  woman's 
act  authorizes  a.  ferae  covert  to  acquire  and  hold  property  of  all 
kinds,  and  invests  her  completely  with  the  jus  disponendi.    It 
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is  also  declared  that  she  shall  have  the  right  to  bind  herself 
by  contract  in  the  same  manner  and  to  the  same  extent  aa 
though  she  were  unmarried,  such  latter  power  being  restricted 
by  the  proviso  that  "  nothing  in  this  act  contained  shall  en- 
able such  married  woman  to  become  an  accommodation 
indorser,  guarantor,  or  surety,  nor  shall  she  be  liable  on  any 
promise  to  pay  the  debt  or  answer  for  the  default  or  liability 
of  any  other  person." 

From  this  quotation,  it  is  obvious  that  the  agreement  of  the 
complainant  touching  the  employment  of  her  moneys  in 
liquidation  of  the  debts  of  her  husband,  so  long  as  the  same 
remained  executory,  could  not  have  been  enforced  against 
her  either  at  law  or  in  equity.  Such  an  agreement  was  a 
promise  to  pay  the  debt  of  another  out  of  a  particular  fund^ 
and  the  statute  in  express  terms  witholds  from  her  the  power 
to  assume  such  an  obligation.  But  there  is  another  constitu- 
ent of  this  case  whicTi  appears  to  have  been  overlooked  by  the 
court  below  and  by  the  counsel,  and  that  is  the  fact  that 
when  this  bill  was  filed  the  agreement  of  the  complainant  had 
been  for  a  long  time  completely  executed, — the  moneys  in 
question  had  been  collected  by  Warwick,  and  by  virtue  of  the 
agreement  of  the  complainant,  had  been  applied  in  payment  of 
the  debts  due  from  her  and  from  her  husband, — and  the  ques- 
tion to  be  decided,  therefore,  is,  whether  after  such  complete 
execution  of  her  contract  she  can  abrogate  her  consent  and  re- 
claim the  moneys. 

We  see  nothing  in  the  statute  nor  in  the  general  principles 
of  jurisprudence  that  appears  to  indicate  the  existence  of  a 
power  so  unnecessary  for  the  reasonable  protection  of  the  mar- 
ried woman,  and  which  would  be  so  liable  to  abuse.  A  married 
woman  cannot  bind  herself  to  pay  the  debts  of  another,  but 
she  can  pass  over  her  money  or  property  for  that  purpose,  and 
it  cannot  reasonably  be  contended  that  after  the  doing  of  that 
act  she  can  at  will  avoid  it.  In  the  present  instance,  Mrs. 
Lawrence,  the  complainant,  could  at  any  time  before  the  re- 
ceipt of  these  moneys  by  Warwick  have  revoked  his  authority,, 
on  the  basis  of  its  not  being  binding  upon  her  as  long  as  it 
was  executory;  but  by  permitting  it  to  remain  in  full  force 
until  after  the  collection  had  been  made  and  the  funds  ap- 
plied to  the  payment  of  the  debts  of  her  husband,  such  pay- 
ments became  her  payments,  and  she  cannot  now  repudiate 
them.  The  difference  between  the  executory  contract  of  a 
married  woman  and  one  that  is  executed  is  illustrated  in  the 
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case  of  a  bond  and  mortgage  given  by  her  to  secure  the  debt 
of  another  person;  the  contract  in  the  bond,  being  executory, 
cannot  be  enforced  against  her,  but  the  conveyance  by  the 
mortgage  being  executed,  her  title  can  be  foreclosed  in  equity, 
as  has  been  frequently  decided  by  the  courts  of  this  state. 

The  result  therefore  is,  that  inasmuch  as  the  moneys  in  suit 
were  received  by  Warwick  and  applied  by  him  with  the  con- 
sent of  the  complainant  to  the  payment  of  the  debts  of  her 
husband,  they  cannot  be  reclaimed  by  the  complainant. 

The  decree  must  be  reversed,  and  the  bill  dismissed,  with 
costs  in  both  courts. 

It  is  proper  to  say  that  the  suit  may  not  be  a  precedent; 
that  the  bill  in  this  case  should  not  have  been  entertained. 
The  controversy  was  a  purely  legal  one,  and  should  have  been 
tried  in  a  court  of  law. 

Decree  unanimously  reversed. 

Married  Woman's  Power  to  Contract,  and  bind  her  separate  estate 
therefor:  Kantrowitz  v.  Prather,  99  Am.  Dec.  687,  and  extended  note  598- 
610;  Habeniclit  v.  Bawls,  58  Am.  Rep.  268;   Williams  v.  Hugunin,  18  Id.  607. 

Whether  Married  Woman  Renders  her  Separate  Property  Liablb 
FOR  Husband's  Debts  by  allowing  bim  to  have  use  and  control  of  it,  see  Dean 
V.  Bailey,  99  Am.  Dec.  533,  and  cases  collected  in  note  536. 

Executory  Contract  Made  by  Husband  and  Wife  in  Statutory 
Mode,  for  sale  of  the  wife's  separate  property,  is  valid  and  binding  upon  her: 
Loot  V.  WaUcim,  6  Am.  Rep.  624. 


La  Foy  v.  La  Foy. 

[48  New  Jersby  Equity,  206.J 
Debt  of  Devisee  to  Testator  cannot  be  Charged  on  Lands  Devised 
TO  Him  by  the  testator,  in  the  absence  of  language  in  the  will  making 
such  debt  a  charge. 

Appeal  from  a  decree  of  the  court  of  chancery.  The  opin- 
ion states  the  case. 

Philip  W.  Cross,  for  the  appellants. 

Charles  T.  Glenn,  for  the  respondents. 

By  Court,  Van  Syckel,  J.  The  bill  in  this  case  was  filed 
for  the  partition  of  the  real  estate  of  John  B.  M.  de  La  Foy 
among  his  devisees.  The  only  question  that  need  be  consid- 
ered in  this  case  is,  whether  the  debt  of  a  devisee  to  the 
testator  can  be  charged  on  the  lands  devised  to  him  in  the 
absence  of  language  in  the  will  making  such  debt  a  charge. 
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The  ground  upon  which  an  executor  is  permitted  to  retain, 
as  against  a  legatee,  so  much  of  his  legacy  as  will  satisfy  a 
debt  due  from  the  legatee  to  the  testator  is  clearly  stated  in 
Jeffs  V.  Wood,  2  P.  Wras.  128,  where  the  master  of  the  rolls 
says:  ''The  legatee's  demand  is  in  respect  of  the  testator's  as- 
sets, without  which  the  executor  is  not  liable;  and  it  is  very 
just  and  equitable  for  the  executor  to  say  that  the  legatee  has 
so  much  of  the  assets  already  in  his  own  hands,  and  conse- 
quently is  satisfied  pro  tanloV 

In  Courtenay  v.  Williams,  3  Hare,  539,  552,  Vice-Chancellor 
Wigram  says:  "The  executors  may  say  to  the  legatee,  'We  ad- 
mit your  right  to  the  legacy;  you  have  assets  of  the  testator  in 
your  hands;  pay  your  legacy  pro  tanto  out  of  those  assets.' 
Again,  the  executor  might  say,  'You  ask  for  a  portion  of  the 
assets  of  the  testator;  but  you  are  yourself  a  debtor  to  tes- 
tator's estate,  and  his  assets  are  diminished  pro  tanto  by  your 
default;  it  is  against  conscience  that  you  should  take  any- 
thing out  of  the  estate  until  you  have  made  good  what  you  owe 
to  it';  and  the  equity  of  a  trustee  to  impound  the  interest  of  a 
cestui  que  trust  in  the  trust  find  under  such  circumstances  is 
clear." 

The  case  of  Cherry  v.  Boultbee,  4  Mylne  &  C.  442,  shows 
how  absolutely  this  doctrine  rests  on  the  fact  that  the  legatee 
may  be  compelled  to  resort  to  the  aid  of  the  law  to  recover  his 
legacy  from  one  who  is  entitled  to  receive  the  debt  the  legatee 
owes  to  the  testator.  In  that  case.  Lord  Cottenham  remarks: 
"It  must  be  observed  that  the  term  'set-off'  is  very  inaccu- 
rately used  in  cases  of  this  kind.  In  its  proper  use  it  is  ap- 
plicable only  to  mutual  demands,  debts,  and  credits.  The 
right  of  an  executor  of  a  creditor  to  retain  a  sufllcient  part  of  a 
legacy  given  by  the  creditor  to  the  debtor,  to  pay  a  debt  due 
from  him  to  the  creditor's  estate,  is  rather  a  right  to  pay  out 
of  the  fund  in  hand  than  a  right  of  set-ofi".  Such  right  of  pay- 
ment, therefore,  can  only  arise  where  there  is  aright  to  receive 
the  debt  so  to  be  paid ;  and  the  legacy  or  fund  so  to  be  applied 
in  payment  of  the  debt  must  be  payable  by  the  person  entitled 
to  receive  the  debt." 

Our  own  courts  have  placed  the  right  of  the  executor  to  re- 
tain upon  this  equitable  basis:  Snyder  v.  Warbasse,  11  N.  J. 
Eq.  463;  BroJcaw  v.  Hudson,  27  Id.  135. 

The  devisee  of  lands  occupies  no  such  relation  to  the  execu- 
tor as  that  which  exists  between  legatee  and  executor.  No 
act  is  necessary,  on  the  part  of  the  executor,  to  put  the  devisee 
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in  full  enjoyment  of  the  estate  devised.  The  opportunity, 
therefore,  could  not  arise  for  the  executor  to  retain  the  debt  of 
the  devisee  to  the  testator  out  of  any  demand  which  the  de- 
visee might  seek  to  enforce  against  the  executor.  If  such  a 
charge  attaches  against  the  land  devised,  it  would  be  neces- 
sary for  the  executor  to  establish  it  by  proceedings  in  which 
he  is  the  actor.  After  diligent  search,  I  have  been  unable  to 
find  a  case  in  which  an  attempt  has  been  made  to  charge  a 
devise  of  lands  with  a  debt  due  from  the  devisee  to  the  testa- 
tor, in  the  absence  of  language  in  the  will  manifesting  the 
purpose  of  the  testator  to  do  so.  My  examination  shows  no 
occasion  on  which  such  a  question  has  been  propounded  in  a 
court  of  justice. 

In  the  structure  of  the  English  law  there  is  no  foundation 
for  such  a  doctrine. 

By  the  common  law  of  England,  the  real  estate  of  a  deceased 
person  was  not  liable  to  answer  even  his  own  simple  contract 
debts,  no  action  being  maintainable  against  the  heir  in  respect 
of  descended  assets,  except  by  creditors  whose  debts  were  con- 
stituted by  an  instrument  under  seal.  It  is  so  clearly  contrary 
to  the  policy  of  the  common  law  that  it  would  occasion  sur- 
prise if  any  authority  could  be  found  to  support  a  charge  like 
that  set  up  against  the  devisee  in  this  case. 

In  Letson  v.  Letson,  17  N.  J.  Eq.  103,  the  testator  devised  to 
Johnson  Letson  certain  real  estate  in  New  Brunswick.  By  a 
codicil  to  his  will  the  testator  directed  as  follows:  "I  have 
loaned  and  advanced  to  my  son,  Johnson  Letson,  one  thousand 
dollars,  and  have  joined  in  a  bond  and  mortgage  to  secure 
seventeen  hundred  dollars  to  James  Conover  of  New  Bruns- 
wick. I  expect  and  direct  my  said  son,  Johnson,  to  pay  both 
said  sums  of  money  in  aid  and  release  of  my  estate." 

After  the  testator's  death,  Johnson  Letson  entered  upon  the 
lands  devised  to  him,  and  conveyed  them. 

The  complainant  filed  his  bill  to  have  the  debt  of  the  de- 
visee declared  a  charge  and  encumbrance  upon  the  land  de- 
vised. 

Chancellor  Green  declared  "that  the  moneys  directed  in  the 
codicil  to  be  paid  by  the  defendant  are  not  made  a  charge  upon 
the  real  estate  devised  to  him.  A  bona  fide  purchaser  of  the 
land  devised,  without  notice,  cannot  be  affected  by  any  equity 
subsisting  between  the  executor  of  the  estate  and  the  devisee." 

It  did  not  even  suggest  itself  to  the  mind  of  that  eminent 
jurist  that  it  might  be  claimed  that  the  debt  was  a  charge  on 
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the  lands  devised  where  the  testator  did  not  express  that  in- 
tention in  his  will. 

If  such  an  encumbrance  can  be  maintained,  title  could  not 
be  safely  taken  from  a  devisee  of  land.  My  understanding  is, 
that  it  has  uniformly  been  the  practice  of  real  estate  lawyers 
in  this  state  to  pass  the  title,  where  the  language  of  the  will 
did  not  create  any  charge  upon  the  land  devised,  without  any 
inquiry  into  the  state  of  accounts  between  the  testator  and  hie 
devisee. 

In  the  absence  of  language  in  the  testator's  will  to  that 
effect,  there  is  no  authority  for  charging  the  devisee's  debt 
upon  land  devised  to  him. 

In  my  opinion  the  decree  in  this  case  should  be  reversed. 

Decree  unanimously  reversed. 

Bequest  of  Debt  Due  from  Leoateb  to  Testator  is  Subject  to  the 
Debts  of  the  Testator,  aad  the  legatee  shares  in  the  residuary  fond:  Cole 
V.  Covington,  41  Am.  Rep.  458. 

Leqacy,  when  a  Charge  on  Realty:  Montgomery  v.  McElroy,  38  Am. 
Dec.  771;  Tower's  Appropriation,  42  Id.  319. 


Ebynolds  V.  Stockton. 

[43  New  Jsbsey  Equity,  211. J 

1>B0BEB  Which  is  Entirely  Aside  of  Issue  Raised  in  Record  is  Invalid, 
and  will  be  treated  as  a  nullity,  even  in  a  collateral  proceeding. 

Decree  or  Judgment  Which  is  not  Appropriate  to  Any  Part  of  Mat- 
ter in  Controversy  before  the  court  can  have  no  force.  The  matter 
in  controversy  is  that  exclusively  which  is  presented  by  the  pleadings 
and  the  issue  framed  thereby. 

Decree  in  New  York  Which  Adjudicates  Matter  not  Presented  by 
Pleadings  nor  within  the  issue  can  have  no  higher  effect  than  a  judg- 
ment rendered  in  the  New  Jersey  courts  under  like  conditions,  and  it 
must  be  treated  as  a  nullity. 

Receiver  of  Insolvent  Corporation  Appointed  in  New  Jersey  to 
Administer  Assets  there  has  No  Power  to  transfer  to  a  foreign 
jurisdiction  any  question  touching  the  appropriation  and  distribution 
of  such  assets.  He  cannot  thus  deprive  the  court  which  appointed  him 
of  its  authority  over  him  and  over  the  fund  which  he  holds  as  its  officer. 

Judgment  Obtained  in  New  York,  in  Absence  of  Any  One  Repre- 
senting Assets,  cannot  bind  their  administration  in  New  Jersey,  what- 
ever force  such  judgment  might  have  with  respect  to  assets  which  may 
be  found  in  New  York. 

Appeal  from  a  decree  of  the  court  of  chancery.    The  facts 
appear  in  the  opinion. 
Am.  St.  Kep..  Vol.  III. —20 
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R.  J.  Moses,  Jr.,  for  the  appellants. 
J**.  W.  Stevens,  for  the  respondent. 

By  Court,  Van  Syckel,  J.  The  appellants  in  this  proceed- 
ing commenced  an  action  in  February,  1879,  in  the  supreme 
court  of  New  York  against  the  Hope  Life  Insurance  Company, 
John  F.  Smyth,  then  superintendent  of  the  insurance  depart- 
ment of  New  York,  Joel  Parker,  receiver,  and  the  New  Jersey 
Mutual  Life  Insurance  Company.  Joel  Parker  was  then  acting 
receiver  of  the  last-mentioned  company  under  appointment 
of  the  court  of  chancery  of  New  Jersey,  and  also  ancillary 
receiver  under  appointment  by  the  supreme  court  of  New 
York.  It  is  admitted  that  the  Hope  company  was  not 
brought  into  court  by  process  of  summons  or  otherwise,  and 
that  no  appearance  to  said  suit  was  put  in  by  said  company. 

The  range  and  object  of  that  suit,  as  presented  by  the  plead- 
ings, was  to  determine  who  was  entitled  to  the  fund  deposited 
with  the  New  York  superintendent  of  insurance  by  the  Hope 
company.  The  New  Jersey  company  claimed  it  under  its 
agreement  to  reinsure  the  Hope  company.  Joel  Parker,  as 
receiver,  and  the  New  Jersey  company  filed  an  answer  in 
which  that  is  the  only  issue  made. 

No  amendment  was  subsequently  made  to  the  pleadings, 
and  no  further  answer  filed  by  said  receiver  or  said  company. 

The  case  was  referred,  and  on  the  7th  of  March,  1885,  a 
decree  was  made  adjudging  the  relative  interests  of  the  parties 
in  the  deposit  funds. 

Before  the  decree  was  entered  in  New  York,  Joel  Parker 
was  succeeded  by  Robert  F.  Stockton  as  receiver  in  New 
Jersey,  but  he  continued  to  be  ancillary  receiver  in  New  York 
until  1886,  when  he  was  discharged  there  by  an  order  of  the 
supreme  court,  and  directed  to  turn  over  the  assets  in  his 
hands  to  the  New  Jersey  receiver. 

On  the  11th  of  October,  1886,  after  the  discharge  of  the 
receiver  in  New  York,  a  further  proceeding  was  taken  in 
the  aforesaid  suit  in  New  York,  without  in  any  wise  amend- 
ing the  pleadings,  and  without  further  answer  or  appearance 
on  the  part  of  Parker,  receiver,  or  the  New  Jersey  company,  in 
which  it  was  adjudged  that  the  plaintiflf  in  said  proceeding 
recover  of  Joel  Parker,  as  receiver  of  the  New  Jersey  Mutual 
Life  Insurance  Company,  the  sum  of  $1,010,496.29. 

This  claim  was  presented  to  Robert  F.  Stockton,  receiver  of 
the  New  Jersey  company,  and  by  him  rejected,  on  the  ground 
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that  the  New  York  adjudication  did  not  constitute  legal  proof 
of  the  alleged  indebtedness.  On  appeal  to  the  court  of  chan- 
cery, the  action  of  the  receiver  was  sustained,  and  the  appel- 
lants dismissed  without  relief. 

The  question  presented  by  the  appeal  to  this  court  is, 
whether  to  the  decree  of  the  New  York  court  the  conclusive 
force  and  effect  of  a  judgment  must  be  accorded. 

That  question  is  distinctly  presented  in  Munday  v.  Vail^  34 
N.  J.  L.  418,  where  it  is  held  by  the  supreme  court  of  this  state 
that  a  decree  which  is  entirely  aside  of  the  issue  raised  in 
the  record  is  invalid,  and  will  be  treated  as  a  nullity,  even  in  a 
collateral  proceeding. 

A  decree  or  judgment  which  is  not  appropriate  to  any  part 
of  the  matter  in  controversy  before  the  court  can  have  no 
force.  The  matter  in  controversy  is  that  exclusively  which 
is  presented  by  the  pleadings  and  the  issue  framed  thereby. 

The  object  of  the  New  York  suit  was  fully  accomplished,  so 
far  as  the  pleadings  disclosed  its  purpose,  when  the  New  York 
fund  was  disposed  of.  There  was  an  entire  absence  of  such 
specific  allegations  in  the  complaint  as  were  necessary  to  put 
the  receiver  of  the  New  Jersey  company  on  his  defense  in 
respect  to  the  state  of  the  account  between  that  company  and 
the  Hope  company. 

The  decree  in  New  York,  having  adjudicated  a  matter  not 
presented  by  the  pleadings  nor  within  the  issue,  can  have  no 
higher  effect  than  a  judgment  rendered  in  our  own  courts 
under  like  conditions.  Under  the  authority  of  Munday  v. 
Vail,  supra,  it  must  be  treated  as  a  nullity. 

A  further  infirmity  in  the  appellant's  position  is  the  fact 
that  the  New  Jersey  court  had  the  exclusive  right  to  admin- 
ister and  dispose  of  the  assets  which  the  receiver  held  in  this 
state.  The  receiver  had  no  power  to  transfer  to  a  foreign  juris- 
diction any  question  touching  the  appropriation  and  distribu- 
tion of  such  assets.  He  could  not  thus  deprive  the  court 
which  appointed  him  of  its  authority  over  him  and  over  the 
fund  which  he  held  as  its  officer.  If  he  could  change  the 
forum  to  New  York,  he  would  have  been  without  restraint  if 
he  had  selected  the  courts  of  Mexico  or  China.  The  issue 
made  by  the  answer  of  Receiver  Parker  to  the  complaint  in 
New  York  clearly  restricts  the  inquiry  in  that  case  to  the  dis- 
position of  the  New  York  fund.  Over  that  subject  the  juris- 
diction of  the  foreign  court  is  not  challenged. 

It  appears,  also,  that  Parker  was  discharged  as  ancillary 
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receiver  in  New  York,  and  also  was  discharged  as  receiver  in 
New  Jersey,  before  the  judgment  now  set  up  was  obtained.  A 
judgment  obtained  in  the  absence  of  any  one  representing  the 
assets  cannot  bind  their  administration  here,  whatever  force 
it  might  have  with  respect  to  assets  which  may  be  found  in 
New  York. 

In  my  opinion,  the  decree  below  should  be  affirmed,  with 
costs. 

Decree  unanimously  affirmed. 


Decree  in  Eqihty  shottld  Conform  to  Case  Made  ottt  bt  Pleadings: 
Evana  v.  Gibson,  77  .Am.  Dec.  565;  complainant  can  recover  only  on  the  case 
made  by  his  bill:  Converse  v.  BlumricJi,  90  Id.  230. 

Judgment  is  Conclitsive  on  Parties  only  as  to  what  was  directly  in 
issue  in  the  case  in  which  it  was  rendered:  Lord  v.  Cliadboume,  66  Am.  Dec 
290;  and  see  Ellis  v.  Clarke,  70  Id.  603;  People  v.  Johnson,  97  Id.  770. 

Foreign  Judgment,  how  Far  Conclusive:  Jones  v.  Jones,  2  Am.  St. 
Rep.  447,  and  note;  McLaren  v.  Kehler,  8  Am.  Rep.  591;  when  a  nnllity: 
Latimer  v.  Union  Pac.  R'y  Co.,  97  Am.  Dec.  378. 


Nelson  v.  Bound  Brook  Mut.  Fire  Ins.  Co. 

[43  New  Jersey  Equity,  256.1 
FiRB  Insurance  —  Insurer  not  Entitled  to  Assignment  of  Mortgage, 
WHEN.  —  An  owner  of  lands,  who  held  a  policy  of  insurance  on  the 
buildings  thereon,  verbally  agreed  to  sell  the  property  to  her  two  sons. 
One  half  of  the  consideration  was  to  be  paid  in  cash,  or  its  equivalent, 
the  balance  to  be  secured  by  a  mortgage  on  the  property;  and  it  was 
further  stipulated  that,  upon  the  execution  of  the  conveyance,  the  ven- 
dees should  have  an  assignment  of  the  policy  to  them  as  owners,  and 
reassign  it  to  her  as  collateral  security  upon  her  mortgage.  The  deed 
was  given  by  the  vendor,  and  the  mortgage  was  also  signed  and  ac- 
knowledged by  the  vendees,  and  by  the  wife  of  one  of  them,  but  the 
wife  of  the  other  not  being  present,  the  mortgage  was  left  in  the  ven- 
dor's custody  until  the  absent  wife  could  be  brought  to  sign  it,  when 
the  balance  of  the  purchase-money  was  to  be  adjusted,  and  the  arrange- 
ment as  to  insurance  completed.  Before  the  parties  again  met,  the 
buildings  were  burned.  Held,  that  upon  payment  of  the  amount  of  the 
policy,  the  insurance  company  was  not  entitled  by  subrogation  to  an 
assignment  of  the  mortgage. 

Appeal  from  a  decree  of  the  court  of  chancery.    The  facta 
appear  in  the  opinion. 

R.  V.  Lindabury,  for  the  appellants. 
Oaston  and  Bergen,  for  the  respondent. 
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By  Court,  Knapp,  J.  Mrs.  Nelson,  the  appellant,  took  out 
from  the  respondent  company  a  policy  of  insurance  against 
loss  by  fire  on  cerfain  buildings  on  the  farm  owned  and  occu- 
pied by  her  at  the  time.  The  buildings  were  burned,  and  the 
company  paid  to  her  the  amount  of  the  loss. 

Before  the  destruction  of  the  buildings,  the  appellant,  Mrs. 
Nelson,  by  a  verbal  agreement  with  her  two  sons,  bargained 
for  a  sale  to  them  of  the  entire  property  for  three  thousand 
dollars,  one  half  to  be  paid  in  cash  or  its  equivalent,  the  bal- 
ance to  be  secured  to  her  by  bond  and  mortgage  on  the  prop- 
erty. It  was  further  stipulated  between  them  that,  upon  the 
execution  of  the  conveyance,  the  vendees  should  have  an  as- 
signment of  the  policy  to  them  as  owners,  and  reassign  it  to 
her  as  collateral  security  upon  her  mortgage.  In  the  interim 
the  policy  should  remain  for  their  joint  protection  on  the 
building,  the  vendees  engaging  to  pay  all  subsequent  assess- 
ments on  the  policy.  No  time  was  appointed  for  concluding 
the  transaction,  but  the  parties  chancing  to  meet  at  the  oflBce 
of  a  conveyancer,  had  the  deed  and  mortgage  drawn.  The 
deed  was  signed  and  acknowledged  by  the  vendor,  and  left 
by  the  parties  with  the  county  -clerk  to  be  recorded.  The 
mortgage  was  signed  and  acknowledged  by  the  vendees  and 
the  wife  of  one  of  them,  who  was  present,  and  its  custody 
given  to  the  vendor  to  hold  until  the  absent  wife  could  be 
brought  to  sign  it,  when  the  balance  of  the  purchase-money 
was  to  be  adjusted,  and  the  insurance  as  arranged  for  effected 
in  completion  of  the  bargain.  Before  the  parties  met  again, 
after  the  execution  of  the  papers,  the  fire  occurred.  Upon 
paying  the  insurance  money  by  the  company,  an  assignment 
of  this  mortgage  to  it  was  formally  demanded  of  Mrs.  Nelson. 
She  refused  to  assign  it,  and  the  respondents  filed  a  bill  pray- 
ing subrogation  to  her  rights  under  the  mortgage,  and  that 
she  be  decreed  to  assign  it  to  the  company.  The  court  below 
60  decreed,  and  from  that  decree  the  defendants  below  ap- 
pealed. 

The  policy  which  Mrs.  Nelson  held  was  the  ordinary  one 
insuring  her  as  owner  against  loss  by  fire.  It  expressed  no 
undertaking  on  her  part  to  assign  to  the  underwriters,  in  any 
event,  the  whole  or  anx'  part  of  the  property  insured,  or  any 
interest  in  or  security  which  she  might  hold  against  it.  The 
respondent's  right  to  such  decree,  not  resting  upon  express 
contract,  must  be  based  upon  special  circumstances  such  as 
give  it  just  claim  to  that  advantage.     To  decree  it  when  not 
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founded  in  conventional  right  is  the  ministration  of  a  pure 
equity,  and  one  claiming  it  must  show  that  it  is  due  to  him, 
and  is  not  unjust  or  inequitable  to  other  parties  in  interest: 
Kernockan  v.  Bowery  Ins.  Co.,  17  N.  Y.  428. 

The  respondent  does  not  rely  upon  the  terms  of  its  contract 
to  support  its  present  claim,  but  bases  it  upon  changes  in  the 
relation  of  the  assured  toward  the  property  through  the  con- 
tract of  sale,  which  it  alleges  create  other  rights  and  duties 
between  the  insurer  and  the  insured,  out  of  which  comes  this 
resulting  equity.  It  is  said  that  through  the  sale  to  her  sons 
she  ceased  to  be  owner,  and  became  mortgagee  for  part  of  the 
consideration,  thereby  cutting  down  her  insurable  interest  as 
owner  to  that  of  a  lien  for  the  payment  of  her  debt,  and  re- 
ducing the  obligation  of  the  insurer  from  an  undertaking  of 
absolute  indemnity  against  loss  on  the  property  to  a  special 
indemnity  against  loss  on  her  mortgage  debt;  that  as  an 
insurer  of  the  interest  of  a  mortgagee,  the  right  to  subrogation 
to  the  security  arises  on  payment  of  the  debt. 

Conceding  that  a  mortgagee,  who,  on  his  own  behalf  and 
for  his  own  protection  solely,  takes  out  a  policy  to  secure  his 
mortgage  debt,  may  be  called  upon  to  assign  his  security  to 
the  insurer  who  pays  his  debt  on  the  occurrence  of  a  loss,  it 
becomes  an  essential  fact  for  the  complainant  to  establish,  in 
maintenance  of  its  theory,  that  Mrs.  Nelson  had  changed  her 
character  as  owner  to  that  of  mortgagee.  If  the  treaty  between 
herself  and  her  sons  for  the  conveyance  of  the  property  was 
at  the  time  of  the  loss  by  fire  in  an  incomplete  and  inchoate 
state, — a  mere  executory  contract, —  no  steps  in  its  progress 
toward  final  execution  can  be  seized  hold  of  to  determine  her 
real  status.  She  remained,  in  legal  contemplation,  the  owner 
until  within  the  intention  of  the  parties  the  contract  became 
executed  in  all  its  essential  terms.  Until  then,  loss  on  the 
property  in  risk  was  her  loss,  and  under  the  terms  of  the 
policy  the  company  was  bound  to  pay  in  discharge  of  its  con- 
tract obligation. 

The  parties  to  the  contract  of  sale  appear  to  have  been  fully 
agreed  upon  the  terms  of  their  bargain.  Those  terms  have 
already  been  recited  in  sufficient  detail  for  our  purposes,  and 
they  meet  with  no  substantial  contradiction  in  the  evidence. 
The  transaction  was  intended  by  the  parties  to  be  an  entire 
one,  and  in  their  minds  was  not  regarded  as  an  executed 
agreement  when  the  deed  and  mortgage  were  exchanged,  nor 
was  it  to  become  so  until  the  execution  of  the  mortgage  was 
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perfected  as  stipulated  for.  the  balance  of  the  consideration 
money  paid  and  adjusted,  and  the  building  protected  by  in- 
surance for  the  interest  and  benefit  of  both.  The  execution 
of  the  papers  needed  in  the  transfer  of  title  was  for  the  con- 
venience of  the  parties  who  lived  at  a  distance  from  each  other; 
and  it  was  between  those  whose  relations  suggest  trust  and 
confidence.  What  was  done  respecting  the  conveyance  was 
not  regarded  by  the  parties  as  the  conclusion  of  their  bar- 
gain, nor  was  the  bargain  considered  by  them  as  attaining 
completion  until  the  balance  of  the  consideration  should  be 
paid  and  insurance  efiected.  I  think  it  is  clear  that  at  the 
time  of  the  fire  the  treaty  for  the  sale  of  the  property,  which 
on  its  execution  would  change  Mrs.  Nelson's  rights  as  owner 
to  those  of  mortgagee,  wa.8  in  fieri,  and  her  ownership  remained. 
This  conclusion  is  not  disturbed  by  the  suggestion  of  counsel 
that  the  appellant,  Mrs.  Nelson,  has  a  vendor's  lien  for  the 
balance  of  the  purchase-money,  which  she  can  enforce  in 
equity  against  her  vendees.  In  the  contract  to  sell  she  did 
not  contemplate  any  such  reliance  for  payment.  She  bar- 
gained for  cash,  and  the  cancellation  of  notes  held  against  her, 
which  were  the  equivalent  of  cash;  and  this  is  a  very  difierent 
thing  from  a  vendor's  lien,  if  that  be  her  right.  This,  instead 
of  showing  an  executed  agreement,  tenders  to  her  a  means, 
through  litigation  with  her  vendees,  for  the  enforcement  of  un- 
performed stipulations. 

But  if  it  be  conceded  that  the  transfer  was  complete,  so  as 
vest  the  title  in  the  grantees  in  the  deed,  and  to  convert  her 
interest  in  the  lands  to  that  of  mortgagee,  the  case  is  not  one 
in  which  subrogation  can  be  claimed. 

It  is  not  a  case  where  the  insurer  reserves  in  the  provisions 
of  his  policy  the  right  to  an  assignment  of  the  mortgage  upon 
payment  of  a  loss,  as  in  Foster  v.  Van  Reed,  70  N.  Y.  19; 
26  Am.  Rep.  544.  There  the  right  resting  upon  express  con- 
tract cannot  be  defeated  or  impaired  by  any  private  arrange- 
ment beween  the  assured  and  the  owner  of  the  equity  of 
redemption.  Nor  is  it  of  that  class  of  cases  where  a  mortgagee 
insures  his  mortgage  interest  "  at  his  own  expense,  upon  his 
own  motion,  and  for  his  sole  benefit."  In  such  cases,  says 
Judge  Folger,  in  Excelsior  Ins.  Co.  v.  Royal  Ins.  Co.,  55  N.  Y. 
343,  359,  14  Am.  Rep.  271,  "  the  insurer,  in  making  compen- 
sation, is  entitled  to  an  assignment  of  the  rights  of  the  as- 
sured.'' The  remarks  made,  by  the  learned  chancellor  in 
Sussex  Ins.  Co.  v.  Woodruff,  26  N.  J.  L.  541,  were  in  respect  to 
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insurance  of  a  like  interest  by  the  mortgagee  without  the 
knowledge  or  concurrence  of  the  mortgagor. 

Under  a  contract  of  insurance  made  by  a  mortgagee,  en- 
tirely on  his  own  behalf  and  at  his  own  expense,  for  indemnity 
against  loss  by  destruction  of  the  pledge,  the  owner  of  the 
equity  of  redemption  can  have  no  interest,  and  payment  of 
the  loss  does  not  go  in  satisfaction  of  the  debt.  Subrogation 
can  in  such  case  harm  no  one.  And  without  it  the  mortgagee 
might  collect  his  debt  twice.  The  right  does  not  rest  on  the 
relation  of  suretyship.  Mr.  Justice  Bradley  says:  "  Where  a 
creditor  effects  insurance  on  property  mortgaged  or  pledged  to 
him  as  security  for  the  payment  of  his  debt,  the  insurers  do 
not  become  sureties  of  the  debt,  nor  do  they  acquire  all  the 
rights  of  sureties.  They  are  insurers  of  a  particular  building 
only":  Insurance  Company  v.  Stinson,  103  U-  S.  25. 

If  such  were  the  true  character  of  the  insurer,  it  would 
place  serious  impediments  in  the  way  of  contracts  between 
mortgagor  and  mortgagee,  in  respect  to  insurance  of  the  mort- 
gaged premises,  which  are  held  to  be  entirely  legitimate.  The 
ordinary  insurance  clause  in  mortgages  may  be  mentioned  as 
an  instance. 

A  more  reasonable  ground  for  subrogation  in  these  cases  lies 
in  the  fact  that  insurance  by  the  mortgagee,  such  as  gives  the 
debtor  no  benefit  of  money  recovered  on  a  loss,  would,  without 
subrogation,  convert  what  is  designed  as  a  contract  of  indem- 
nity into  a  wager  policy.  The  mortgagee  could  demand 
payment  of  the  loss  to  the  extent  of  his  mortgage  without 
reducing  the  mortgage  debt.  Public  policy  condemns  such 
contracts. 

But  there  is  neither  reason  nor  good  policy  in  compelling  a 
mortgagee  to  assign  his  security,  where,  through  an  arrange- 
ment betweed  the  mortgagor  and  mortgagee,  insurance  on  the 
mortgaged  premises"  is  effected  for  their  common  benefit,  al- 
though the  policy  be  taken  in  the  name  of  the  mortgagee. 
Where  a  policy  is  so  taken  out,  under  the  insurance  clause 
in  a  mortgage,  payment  of  a  loss  to  the  mortgagee  inures  td 
the  benefit  of  the  mortgagor,  and  it  is  immaterial,  under  such 
stipulation,  in  whose  name  the  policy  be  procured :  Waring  v. 
Loder,  53  N.  Y.  581,  and  cases  cited. 

A  policy  effected  under  such  an  agreement,  in  the  name  of 
the  mortgagee,  to  secure  the  mortgaged  premises  against  loss 
by  fire  will  protect  the  mortgagor,  and  payment  to  the  mort- 
gagee pro  tanto  discharges  the  debt.     Such  an  agreement  be- 
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tween  the  mortgagor  and  mortgagee  is  not  regarded  as  an 
infringement  upon  the  rights  of  the  underwriters.  The  mort- 
gagee becomes  bound  to  give  the  credit  to  his  mortgage  debtor. 
His  right  is  not  to  withhold  it,  and  subrogation  is  only  to  such 
rights  as  he  has. 

In  Sheldon  on  Subrogation,  section  235,  it  is  said:  "If  the 
mortgagee  has  procured  the  insurance,  though  in  his  own 
name,  at  the  request  and  expense  and  for  the  benefit  of  the 
mortgagor,  as  well  as  for  his  own  protection,  —  though  this  is 
by  a  parol  agreement  unknown  to  the  insurers,  —  the  mort- 
gagor will  have  the  right,  in  case  of  loss,  to  have  the  avails  of 
the  policy  applied  for  his  relief  towards  the  discharge  of  his 
indebtedness." 

This  statement  of  the  rule  is  well  supported  by  numerous 
cases  cited  by  the  author.  Kernochan  v.  Bowery  Ins.  Co.,  17 
N.  Y.  428,  Hay  v.  Star  Im.  Co.,  77  Id.  235,  33  Am.  Rep.  607, 
and  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454,  fully  support  the 
rule  as  stated  in  the  text. 

In  Clinton  v.  Hope  Ins.  Co.,  just  cited,  it  was  applied  to  a 
state  of  facts  in  close  similarity  with  the  present  case.  The 
owner  of  the  property  had  taken  out  a  policy  on  buildings 
and  personalty  contained  therein,  and  while  it  was  running 
agreed  to  convey  the  property  to  a  vendee,  who  paid  part  of 
the  purchase-money.  The  vendor  agreed  to  hold  the  policy 
for  their  mutual  benefit,  the  vendee  agreeing  to  return  the 
vendor  the  unearned  portion  of  the  premium  on  the  policy. 
The  case,  in  one  of  its  aspects,  was  considered  by  the  court  in 
the  light  of  an  executed  sale;  and  the  court  denied  the  right 
of  the  insurer  to  subrogation  to  the  vendor's  claim  for  balance 
of  purchase-money,  because  of  the  agreement  in  the  contract  of 
sale  to  hold  the  policy  for  their  mutual  benefit.  The  court 
say:  "  If,  as  between  the  parties  to  the  contract  of  sale,  the 
vendee  was  entitled  to  the  benefit  of  the  insurance  moneys 
in  case  of  loss,  the  defendant — the  company — can  assert  no 
equity  in  hostility  to  that  arrangement.  The  equity  of  the 
defendant  is  the  equity  of  the  vendors;  and  an  arrangement 
between  the  vendors  and  vendee,  in  respect  to  the  application 
of  the  proceeds  of  the  insurance,  did  not  violate  any  contract 
between  the  insurer  and  the  insured.  The  defendant,  on  pay- 
ment of  the  indemnity  promised,  simply  performs  his  con- 
tract." 

The  rule  above  exemplified  has  the  support  of  authority, 
and  is,  as  I  think,  based  upon  good  reason  and  sound  policy. 
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The  principle  is  not  that  the  right  of  substitution  arises 
where  the  underwriter  pays  loss  on  a  policy  of  insurance  ef- 
fected by  a  mortgagee  upon  the  mortgaged  premises.  The 
insurance  contract  imports  no  such  equity  in  the  insurer.  If 
it  be  awarded  to  iiim,  it  is  entirely  in  virtue  of  some  train  of 
circumstances  that  render  the  claim  an  equitable  one. 

The  contract  with  Mrs.  Nelson  on  the  part  of  the  company 
was  an  indemnity  against  loss  in  the  destruction  of  the  build- 
ings for  which  the  usual  premium  and  obligation  required  by 
the  company  for  such  insurance  was  demanded  and  received. 
On  this  policy,  unchanged  in  its  terms,  the  loss  was  paid.  Now, 
the  respondent  claims  a  different  status  from  that  assumed  in 
its  contract,  and  claims  its  liability  to  be  of  a  different  nature 
because  of  the  new  attitude  which  the  insured  assumed 
through  her  contract  to  sell.  Yielding  that  to  the  respondent, 
certainly  it  must  take  its  new  position,  not  upon  a  partial  view 
or  selected  part  of  her  contract.  When  it  puts  itself  on  her 
agreement,  it  does  and  must  accept  it  as  a  whole,  because  her 
rights  under  that  agreement,  and  those  of  her  vendees,  are  to 
be  determined  on  the  entire  terms  of  it.  Among  these,  she 
engaged  to  hold  her  policy  for  the  joint  protection  of  herself 
and  her  vendees,  and  the  latter  assumed  to  pay  all  subsequent 
assessments  upon  it. 

She  cannot,  under  her  contract  with  him,  refuse  to  allow 
the  proceeds  of  the  insurance  to  reduce,  pro  tanto^  her  claim 
against  tham,  and  her  rights  in  this  regard  are  the  respon- 
dent's rights. 

For  these  reasons,  the  decree  below  should  be  reversed,  and 
the  bill  be  ordered  dismissed,  with  costs. 

Decree  unanimously  reversed. 

Wherk  Insured  ha3  Executory  Contract  for  Sale  of  the  mortgaged 
premises  at  the  time  of  the  loss,  the  insurer,  on  payment  of  the  loss,  is  not 
entitled  to  be  subrogated  to  the  rights  of  the  insured,  jyro  tanta,  under  the 
contract  of  sale:  Washington  Fire  Ins.  Co.  v.  Kelly,  3  Am.  Rep.  149;  compare 
Sprinqfield  Fin  Ins.  Co.  v.  Allen,  3  Id.  711;  Ulster  County  Savings  Inst.  v. 
Z/Ojfcc,  29  Id-  115. 


Nov.  1887.]  VooRHis  v.  Westervelt.  315 

VooRHis  V.  Westervelt. 

[43  New  Jersey  Equity,  642.] 

Common  Law,  in  Absence  of  Statutory  Regulation,  Establi9he3  liens 
in  the  order  of  priority  of  their  acquisition,  the  first  in  order  of  time 
standing  first  in  order  of  rank. 

Unregistered  Mortgage  Executed  by  Ancestor  Retains  its  Priority 
over  a  judgment  recovered  against  his  heir  at  law  in  the  ancestor's  life- 
ti-ne,  although  the  judgment  creditor  had  no  notice  of  the  mortgage  whea 
his  judgment  was  recovered. 

Registry  Law  Applies  only  in  Cases  where  Interest  of  Subsequent 
judgment  creditor,  mortgagee,  or  purchaser,  at  the  time  he  acts,  can  ha 
aflFected  by  want  of  notice  of  the  unregistered  mortgage.  It  was  not 
intended  to  relate  to  those  who  have  no  concern  in  such  mortgage  wheu 
they  acquire  their  rights. 

Unrecorded  Mortgage  Given  by  Ancestor  is  Displaced  by  a  judgment 
recovered  against  the  heir  at  law  after  the  aacestor's  death;  and  a  pur- 
chaser of  the  heir's  estate  at  a  sale  under  such  judgment,  if  he  has  no 
notice  of  the  mortgage,  is  a  bona  fide  purchaser,  and  will  take  free  from 
the  lien  of  such  mortgage. 

Appeal  from  a  decree  of  the  court  of  chancery.  The  opinion 
Btates  the  case. 

J.  Herbert  Potts  and  Charles  H.  Voorhis,  for  the  appellant. 
T.  C.  Simonton,  Jr.,  for  the  respondent. 

By  Court,  Van  Syckel,  J.  Westervelt  holds  an  unrecorded 
mortgage  given  to  him  by  Henry  H.  Voorhis,  who  died,  leav- 
ing Charles  H.  Voorhis,  one  of  his  heirs  at  law,  surviving 
him. 

In  the  lifetime  of  Henry  H.  Voorhis,  Ida  Voorhis  recovered 
a  judgment  against  Charles  II.  Voorhis. 

The  question  is  between  this  mortgagee  and  the  judgment 
creditor,  as  to  which  is  entitled  to  priority. 

The  statute  ( Rev.,  p.  706,  sec.  22 )  provides  that  mortgages 
shall  be  void  against  a  subsequent  crediter  or  bona  fide  pur- 
chaser or  mortgagee  for  valuable  consideration  not  having 
notice  thereof,  unless  such  mortgage  is  recorded  at  or  before 
the  time  of  entering  such  judgment.  In  the  absence  of  statu- 
tory regulation,  the  mortgage,  it  is  conceded,  is  not  displaced; 
the  common  law  establishes  liens  in  the  order  of  priority  of 
their  acquisition. 

Is  the  relation  between  these  parties  aflFected  by  the  registry 
act? 

The  mortgage  could  not  be  void  as  against  this  judgrner*, 
because  it  was  not  recorded  "  at  or  before  the  entering  of  such 
judgment." 
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The  judgment,  when  entered,  was  no  lien  whatever  upon  the 
mortgaged  premises,  and  could  not  become  an  encumbrance 
thereon  without  the  concurrence  of  a  number  of  uncertain 
events,  over  which  the  judgment  debtor  had  no  control  what- 
ever, to  wit,  the  death  of  the  mortgagor  intestate  in  the 
lifetime  of  the  judgment  debtor,  without  having  previously 
conveyed  the  lands.  Therefore  the  entering  of  the  judgment 
did  not  and  could  not  in  any  wise  affect  the  mortgage,  and  the 
existence  of  the  mortgage  could  not  then  in  any  wise  concern 
the  judgment  creditor. 

The  judgment  creditor,  by  entering  his  judgment,  acquired 
no  rights  as  against  the  mortgagor  or  mortgagee.  The  neglect 
to  record,  or  the  want  of  notice,  in  no  way  atfected  him.  He 
was  not  within  the  protection  of  the  act;  he  had  no  need  to 
be.  The  position  of  the  judgment  creditor  is  established  when 
be  takes  his  judgment,  and  if  it  is  not  a  judgment  which  is 
then  a  lien  on  the  lands,  the  statute  has  no  relation  to  it. 

It  ip  certainly  not  within  the  spirit  of  the  registry  law. 

Earle  v.  Fiske,  103  Mass.  491,  494,  gives  the  object  of  the 
registry  act  in  this  language:  "The  manifest  purpose  of  our 
statute  is  that  the  apparent  owner  of  record  shall  be  considered 
as  the  true  owner  (so  far  as  subsequent  purchasers  without 
notice  to  the  contrary  are  concerned)  notwithstanding  any 
unrecorded  previous  alienation." 

When  the  judgment  was  taken  the  mortgagor  was  owner. 
The  plaintiff  in  the  judgment,  when  entered,  had  no  interest 
whatever  in  the  condition  of  the  title  to  these  lands,  or  in 
knowing  how  the  record  stood. 

If  the  judgment  had  been  recovered  after  the  title  of  "Charles 
H.  Voorhis  accrued,  the  case  would  be  entirely  different.  The 
status  is  fixed  at  the  time  of  the  entry  of  the  judgment,  and  it 
is  fixed  by  law,  and  not  by  the  subsequent  death  of  the  ances- 
tor. A  conveyance,  therefore,  by  the  heir,  or  a  judgment 
recovered  against  him,  after  his  title  vests,  will  displace  an 
unrecorded  mortgage  given  by  the  ancestor.  The  bona  fide 
purchaser,  in  such  case,  and  the  judgment  creditor,  acquires 
his  title  from  the  apparent  owner,  and  the  state  of  the  record 
will  protect  him. 

I  cannot  see  that  it  makes  any  difference  whether  the  heir, 
after  his  title  vests,  executes  the  conveyance  himself,  or  per- 
mits his  estate  in  the  lands  to  be  transferred  by  a  judicial  sale 
under  such  a  judgment  as  the  one  in  question. 

The  purchaser  under  the  judgment,  if  he  has  no  notice  of 
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the  mortgage,  is  a  hona  fide  purchaser  within  the  language  of 
the  act. 

This  construction,  I  think,  gives  full  eflfect  to  the  letter  and 
spirit  of  the  statute,  and  protects  all  who  are  required  to  act 
upon  it. 

In  my  view,  the  registry  law  applies  only  in  cases  where  the 
interest  of  the  judgment  creditor,  mortgagee,  or  purchaser,  at 
the  time  he  acts,  can  be  affected  by  want  of  notice  of  the  unre- 
corded mortgage.  It  cannot  be  conceived  that  it  was  intended 
to  relate  to  those  who  have  no  concern  in  such  mortgage,  when 
they  acquire  their  rights. 

The  learned  vice-chancellor,  in  liis  opinion  in  this  case,  says: 
"That,  as  a  general  rule,  a  judgment  creditor  can  take  noth- 
ing for  the  satisfaction  of  his  debt  which  his  debtor  cannot 
himself  sell  and  make  a  good  title  to  as  against  his  creditors; 
that  the  statute  has  changed  this  rule,  and  given  a  judgment 
creditor,  in  a  certain  contingency,  a  right  to  sell  property  for 
the  satisfaction  of  his  debt,  which  his  debtor  could  not  himself 
Bell,  and  to  sell  the  same  free  from  the  lien  of  a  prior  unregis- 
tered mortgage,  executed  thereon  by  his  debtor.  But  in  order 
to  possess  this  right,  he  must  be  a  judgment  creditor  of  the 
person  who  executed  the  prior  unregistered  mortgage,  and  not 
a  judgment  creditor  of  some  person  who  may,  at  some  future 
time,  after  entry  of  his  judgment,  become  the  owner,  by  de- 
scent, of  the  mortgaged  premises." 

This  qualification  of  the  rule,  *'  that  the  judgment  creditor 
must  be  a  judgment  creditor  of  the  person  who  executed  the 
unregistered  mortgage,"  is  not  accurate.  It  is  obvious  that  a 
purchaser  from  the  heir  at  law,  after  the  inheritance  falls  to 
him,  is,  upon  a  just  and  reasonable  interpretation,  within  the 
protection  of  the  registry  law,  where  the  unregistered  mort- 
gage is  executed  by  the  ancestor.  The  principle  must  be  the 
same  where  the  purchaser  of  the  heir's  estate  acquires  title 
through  a  judicial  sale,  made  under  a  judgment  like  the  ad- 
versary judgment  in  this  case.  Otherwise,  the  record  will 
furnish  no  protection  to  the  purchaser  from  the  heir  at  law  of 
the  descended  estate,  nor  could  title  safely  be  taken  from  a 
devisee  of  land. 

Vreeland  v.  Clafflin,  24  N.  J.  Eq.  313,  is  not  in  conflict. 
That  case  holds  that  where  there  is  a  conveyance  to  A  by  an 
unrecorded  deed,  and  a  judgment  is  subsequently  recovered 
against  A,  the  judgment  creditor's  lien  attaches  to  the  land, 
and  is  paramount  to  the  title  granted  by  A  to  B  by  a  deed 
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prior  Id  date  to  the  judgment,  but  of  which  the  judgment 
creditor  has  no  notice  by  record  or  otherwise.  This  is  strictly 
in  consonance  with  the  statute,  which  makes  the  deed  to  B 
void  and  of  no  effect  as  against  the  judgment.  The  title 
passed  to  A  by  his  deed,  and  in  virtue  of  the  statute,  presum- 
ably rested  there,  as  between  A  and  his  creditor,  in  conse- 
quence of  the  failure  to  record  the  deed  to  B.  The  correctness 
of  the  decision  may  possibly  be  more  apparent  if  we  put  in 
place  of  the  judgment  creditor  a  bona  fide  purchaser  from  A. 
The  same  construction  must  prevail  in  either  case. 

This  Court,  in  Sanborn  v.  Adair,  29  N.  J.  Eq.  338,  844,  cited 
with  approbation  the  statement  of  Chancellor  Williamson, 
in  Losey  v.  Simpson,  11  Id.  249,  "  that  the  whole  object  of 
the  registry  act  is  to  protect  subsequent  purchasers  and  en- 
cumbrancers against  previous  conveyances  which  are  not 
recorded." 

This  object  is  fully  accomplished  by  extending  the  benefit 
of  the  statute  to  those  who  purchase  from  or  acquire  en- 
cumbrances against  the  heir  at  law,  or  the  devisee,  after  the 
ancestor's  death.  They  are  subsequent  purchasers  and  en- 
cumbrancers, and  if  they  cannot  rely  upon  the  state  of  the 
record,  a  very  large  percentage  of  titles  to  real  estate  are  ren- 
dered unstable  and  insecure. 

But  an  encumbrancer  against  one  who  is  neither  the  owner 
in  fact  nor  the  apparent  owner  of  record  is  not  a  subsequent 
€ncumbrancer  of  the  lands.  He  establishes  his  claim  against 
the  individual,  but  it  has  no  relation  to  the  real  estate  of  a 
third  person,  and  it  can,  as  against  the  lands  of  such  stranger 
to  the  lien,  receive  no  aid  or  support  from  the  registry  laws. 

It  has  been  held  in  other  states  that  a  bona  fide  purchaser 
of  real  estate  from  an  heir,  after  the  ancestor's  death,  will  hold 
the  same  against  a  prior  unregistered  deed  from  the  ancestor: 
Rupert  V.  Mark,  15  111.  540;  Powers  v.  McFerrav,  2  Serg.  &  R. 
44;  McCulloch  v.  Eudaly,  3  Yerg.  346. 

The  effect  of  a  sale  by  the  law  is,  in  this  respect,  the  same 
as  if  made  by  the  debtor  himself:  Ellis  v.  Smith,  10  Ga.  253; 
Tucker  v.  Harris,  13  Id.  1. 

In  Harlan  v.  Seaton,  18  B,  Mon.  312,  the  court  of  appeals  of 
Kentucky  decided  that  the  protection  of  the  statute  of  1796  to 
purchasers  for  a  valuable  consideration  without  notice,  against 
an  unrecorded  deed  of  the  grantor,  extends  only  to  purchasers 
from  the  grantor  himself,  and  not  to  purchasers  from  his  heirs 
or  devisees.     The  court,  however,  distinctly  says  "  that  heirs 
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at  law  are  as  much  the  apparent  owners  of  the  land  as  the 
grantor  was  in  his  lifetime,  and  the  protection  of  innocent  pur- 
chasers being  the  object  of  the  act,  it  would  seem  to  be  just 
and  reasonable,  and  consistent  with  legislative  intent,  to  give 
it  a  construction  which  would  operate  to  remedy  the  whole 
evil."  But  because  it  had  become,  by  the  previous  decisions, 
an  established  rule  in  the  transfer  of  real  estate,  the  doctrine 
of  prior  cases  in  that  state  was  adhered  to. 

In  my  opinion,  the  decree  below  should  be  aflSrmed,  with 
costs. 

Decree  unanimously  aflBrmed. 


Priority  in  Recordinq  Conveyances  of  Real  Estate  Protects  only 
innocent  and  bona  fide  purchasers  and  holders:  Mitchell  v.  Aten,  1  Am.  St, 
Rep.  231;  and  see  Portia  v.  Hill,  98  Am.  Dec.  481;  Hunter  v.  Waiaon,  73  Id. 
543,  and  note. 

Registry  OP  Mortgage,  when  Record  is  Notice:  Pringle  v.  Dunn,  19 
Am.  Rep.  772. 

Recorded  Quitclaim  Deed,  Priority:  See  Cutler  v.  James,  54  Am.  Rep. 
C03;  Thorn  v.  Newsom,  53  Id.  747;  Snow  v.  Lake,  51  Id.  625;  Fox  v.  HaU, 
41  Id.  316;  Taijlor  v.  Harrison,  26  Id.  304;  Brown  v.  Banner  etc.  Coal  Co.,  37 
Id.  105. 

Recorded  Purchase-money  Mortgage,  Priority:  Turk  v.  Funk,  30  Am. 
Rep.  771;  Stewart  ▼.  Smith,  1  Am.  St.  Rep.  651,  and  cases  in  note  653. 
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Spies  v.  People. 

[122  Illinois,  L] 
DisTnrcnoir  bbtween  Accessabies  bbforb  thb  Fact  and  P&inoipals  ia 

abolished  by  the  statutes  of  Illinois. 

ACX:!ESSABIES    BETOBE  THE   FaCT   MAT  BB  IkDICTKD  AND  PUNISHBD  AS  FbIS' 

ciPALS,  under  the  statutes  of  Illinois. 

Those  Who  Advise,  Encourage,  Aid,  ob  Abet  the  Killino  of  Ah- 
OTHER  are  as  guilty  as  though  they  took  his  life  with  their  own  hands. 

Ordinary  Law  of  Conspiract  is  Applicable  to  Persons  who  have  formed 
a  common  purpose  and  are  united  in  a  common  design  to  aid  and  en- 
courage the  murder  of  another. 

The  International  Workinomen's  Association  of  Chicago  was  an  Un- 
lawful Conspiracy.  Its  purpose  was  unlawful,  because  it  included 
a  social  revolution,  by  which  the  right  of  individuals  to  own  property 
should  be  destroyed,  and  war  should  be  made  upon  the  police  and  militia 
as  the  defenders  and  protectors  of  the  right  of  property.  Its  methods 
were  also  unlawful,  because  they  involved  the  arming  and  drilling  of 
groups  of  men,  in  violation  of  the  laws  of  the  state. 

Evidence.  —  Acts  and  Declarations  of  One  of  Several  Persons  who 
have  combined  to  commit  a  crime,  if  done  or  made  in  furtherance  of  the 
common  design,  are,  in  contemplation  of  law,  the  acts  and  declarations 
of  all. 

A  Conspiracy  to  Commit  a  Crime  may  be  Consummated,  and  the  con- 
spirators become  guilty  thereof,  although  the  plan  is  not  executed  in 
exact  accordance  with  the  original  conception.  Hence,  if  A  hire  B  .to 
shoot  C  at  a  certain  hotel,  but  C,  seeing  B  enter  another  hotel  on  the 
same  night,. shoots  him  there,  A  is  guilty  of  aiding,  abetting,  advising, 
and  encouraging  the  shooting  of  C. 

Proof  of  Conspiracy.  —  Common  Design  is  the  Essence  of  the  charge  of 
conspiracy;  but  it  is  not  necessary  to  prove  that  the  defendants  came 
together,  and  actually  agreed  in  terms  to  have  that  design,  and  to  pursue 
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it  by  common  means.  If  it  be  proved  that  they  pnrsned,  by  their  acts, 
the  same  object,  often  by  the  same  means,  one  performing  one  part  and 
another  another  part  of  the  same,  so  as  to  complete  it,  with  a  view  to 
the  attainment  of  the  same  object,  a  jury  will  be  justified  in  the  coa- 
clnsion  that  they  were  engaged  in  a  conspiracy  to  effect  that  object. 

The  Jury  have  a  Right  to  Draw  from  Proven  CiRCirM3TANCE3  Seen 
Conclusions  as  are  natural  and  reasonable. 

The  Intentions  of  Men  can  only  be  Determined  from  their  acts. 

Murder  is  the  Unlawful  Killing  of  a  Human  Being  in  the  peace  of 
the  people,  with  malice  aforethought,  either  express  or  implied. 

Malice  is  Always  Presumed,  where  one  person  deliberately  injures  an- 
other. It  is  the  deliberation  with  which  an  act  is  performed  that  gives 
it  character.  It  is  the  opposite  of  an  act  performed  under  uncontrol- 
lable passion,  which  prevents  all  deliberation  or  cool  reflection  in  form- 
ing a  purpose. 

Malice  and  Deliberation  are  Properly  Inferred  against  one  who 
manufactures  a  bomb  or  other  implement  with  the  intent  that  it  shall 
be  used  in  killing  another  person,  although  he  does  not  know  by  nor 
upon  what  particular  individual  it  may  be  used,  if  the  intent  is  that  it 
shall  be  so  used  by  some  member  of  a  particular  class  of  persons  upon 
some  member  of  another  class  of  persons.  When  a  person  of  the  latter 
class  is  killed,  the  guilt  is  the  same  as  though  he  had  been  specially 
designated  by  name  as  the  victim. 

Mubder  in  Execution  of  Common  Design. — If  persons  combine  to  stand 
by  one  another  in  a  breach  of  the  peace,  with  a  general  resolution  to  re- 
sist all  opposers,  and  in  the  execution  of  their  design  a  murder  is  com- 
mitted, all  are  equally  principals  in  the  murder,  though  at  the  time  of 
the  act  some  of  them  were  at  such  a  distance  as  to  be  out  of  view,  if  the 
murder  is  in  furtherance  of  the  common  design. 

Persons  Entering  into  a  Conspiracy,  Previously  Formed,  are  deemed 
in  law  parties  to  all  acts  done  by  other  parties,  before  or  afterwards,  in 
furtherance  of  the  common  design.  It  is  therefore  unnecessary  to  prove 
that  a  person  accused  of  conspiracy  to  commit  a  crime  was  one  of  those 
with  whom  the  conspiracy  originated,  or  that  he  met  with  the  others 
during  the  process  of  the  concoction. 

One  Who  Inflames  the  Minds  of  Others,  and  Induces  Them  by  vio- 
lent means  to  do  an  illegal  act,  is  guilty  of  such  act,  though  he  takes  no 
other  part  therein.  If  he  contemplated  the  result,  he  is  answerable, 
though  it  is  produced  in  a  manner  different  from  that  contemplated  by 
him.  If  he  awoke  into  action  an  indiscriminate  power,  he  is  responsible. 
If  he  gave  directions  vaguely  and  incautiously,  and  the  person  receiving 
them  acted  according  to  what  he  might  have  foreseen  would  be  the  un- 
derstanding, he  is  responsible. 

One  Inflaming  the  Minds  of  Others  through  the  Newspaper  Organ 
of  a  society  to  which  they  belong  is  as  answerable  in  a  criminal  prosecu- 
tion as  though  he  had  so  inflamed  them  by  spoken  words. 

Where  Publications  Made  in  a  Newspaper  Advising  and  Inciting 
persons  to  commit  a  crime  are  almost  immediately  succeeded  by  the 
commission  of  such  crime,  the  jury  are  at  liberty  to  consider  such  publi- 
cations in  connection  with  all  tnu  other  facts  and  circumstances  of  the 
case,  and  as  a  part  of  those  facts  and  circumstances,  with  a  view  of  de- 
termining whether  the  persons  responsible  for  the  publications  did  or 
did  not  join  in  a  conspiracy  to  commit  such  crime. 
Am.  St.  Kep.,  Vol.  III.  — 21 
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To  Impeach  a  Witness  by  Proof  that  Another  Witness  "would  not 
Believe  the  Former  on  oath,  the  latter  must  first  testify  that  he 
knows  the  former's  reputation  among  his  neighbors  for  truth  and  ver- 
acity, and  that  such  reputation  is  bad.  The  unwillingness  to  believe 
under  oath  must  result  from  such  bad  reputation.  Hence  the  material 
fact  to  be  proved  is  that  the  reputation  is  bad. 

Jury  must  Determine  whether  Reputation  of  Witness  for  Truth 
AND  Veracity  is  Bad,  when  witnesses  of  equal  standing  and  credibility 
give  conflicting  testimony  on  the  subject. 

A  Conspiracy  is  a  combination  of  two  or  more  persons  by  some  concerted 
action  to  accomplish  some  criminal  or  unlawful  purpose  by  criminal  or 
unlawful  means.  The  accused  need  not  be  an  original  contriver  of  the 
mischief.  He  may  become  a  partaker  in  it  by  joining  the  others  while 
it  is  being  executed.  If  he  concurs,  no  evidence  of  an  agreement  to 
concur  is  necessary. 

A  Conspiracy  may  be  Proved  by  Circumstantial  Evidence;  in  other 
words,  the  joint  assent  of  minds,  like  all  other  parts  of  a  criminal  case, 
may  be  established  as  an  inference  of  the  jury  from  other  facts  proved. 

One  Who  Lends  Himself  to  the  Execution  of  a  Conspiracy  by  Par- 
ticipating in  a  Joint  Attack  on  others,  in  the  course  of  which  he 
uses  a  deadly  weapon  without  known  effect,  but  one  of  his  fellow-con- 
spirators kills  one  of  the  persons  attacked  by  throwing  a  bomb,  is  aa 
guilty  of  murder  as  is  the  thrower  of  the  bomb,  because  all  the  conspira- 
tors  had  a  murderous  intent,  and  were  all  using  deadly  weapons  in  pur- 
suance of  a  common  design  to  destroy  life. 

One  Who  Personally  Takes  No  Part  in  an  Offense  is  Nevertheless 
Guilty  of  it  if  he  purposely  excited  another  to  commit  it,  as  where  he, 
by  haranguing  people,  inflamed  them  to  a  riot  or  other  crime. 

If  One  Makes  Speeches  to  Excite  and  Inflame  Others  there  Assbm- 
bled  to  the  number  of  three  or  more,  with  a  view  to  incite  them  to  acts 
of  violence,  and  if  that  same  meeting  is  so  connected  in  point  of  circum- 
stances with  a  subsequent  riot  that  the  latter  cannot  reasonably  be  sev- 
ered from  the  incitement  used,  he  is  guilty  of  riot,  though  not  present 
when  it  occurs.  It  is  a  question  for  the  jury  whether  the  riot  that  took 
place  was  so  connected  with  the  inflammatory  language  that  they  cannot 
reasonably  be  separated  by  time  or  other  circumstances. 

Any  Act  of  One  of  Several  Conspirators  in  the  Prosecution  of  theis 
Enterprise  is  considered  the  act  of  all. 

A  Principal  in  the  Crime  of  Murder  need  not  be  Specifically  a  Party 
TO  the  Killing,  if  he  is  present  and  consenting  to  the  assemblage  by 
which  it  is  perpetrated  in  pursuance  of  the  common  design. 

One  may  be  Guilty  of  a  Wrong  Which  He  did  not  Specifically  Intend, 
if  it  came  naturally  or  even  accidentally  through  some  other  specific  or 
a  general  evil  purpose.  Therefore,  when  persons  combine  to  do  an  un- 
lawful thing,  if  the  act  of  one  proceeding  or  growing  out  of  the  common 
plan  terminates  in  a  criminal  result,  though  not  the  particular  result 
meant,  all  are  liable. 

Absence  of  Special  Malice  against  the  Person  Slain,  or  of  deliberate 
intention  to  hurt  him,  if  the  killing  was  committed  in  the  prosecution  of 
an  original  unlawful  purpose,  will  not  exonerate  any  of  the  conspira- 
tors from  the  guilt  of  him  who  gave  the  fatal  blow. 

Each  Conspirator  is  Responsible  for  the  Means  Employed  by  Ant 
OF  HIS  Fellow-conspirators  in  accomplishing  the  unlawful  purpose  in 
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which  all  are  engaged,  where  the  means  to  be  used  in  the  furtherance  of 
such  purpose  are  not  previously  specifically  agreed  upon  or  understood. 

Each  Conspirator  is  Presumed  to  have  Assented  to  the  Doing  of 
Whatever  would  reasonably  or  probably  be  necessary  to  accomplish  the 
objects  of  the  conspiracy,  even  to  the  taking  of  life,  where  the  objects  of 
the  conspiracy  are  to  do  such  unlawful  acts  as  will  probably  result  in 
the  unlawful  taking  of  human  life. 

The  International  Workingmen's  Association  of  Chicago  was  an  Ills* 
GAL  Organization,  engaged  in  making  bombs  and  drilling  with  arms  for 
the  unlawful  purpose  of  attacking  the  police  if  the  latter  should  assume 
to  do  their  duty  in  the  protection  of  the  public  peace.  Its  members 
were  conspirators,  and  by  their  act  of  conspiring  together  they  jointly 
assumed  to  themselves,  as  a  body,  the  attribute  of  individuality,  so  far 
as  regards  the  prosecution  of  the  common  design. 

Evidence, — The  Utterances  of  Newspapers  and  Speakers  are  Ad- 
missible IN  Evidence  against  persons  on  trial  for  murder,  to  show  the 
intentions  and  purposes  of  a  society,  when  it  appears  that  such  persons 
were  members  of  such  society,  and  that  such  speakers  and  newspapers 
were  the  spokesmen  and  organs  thereof. 

Evidence.  — The  Acts  and  Declarations  of  Parties  to  a  General  Con- 
spiracv  are  admissible  in  evidence,  if  they  precede  and  lead  up  to  a 
special  plot  or  conspiracy  in  tho  prosecution  of  which  a  crime  is  com- 
mitted. 

Evidence.  —  A  Book  mat  be  Admitted  in  Evidence  against  defendants 
on  trial  for  murder  of  a  policeman,  when  it  appears  that  it  was  circu- 
lated by  an  organization  of  which  they  were  members,  and  was  one  of 
the  methods  by  which  the  organization  instructed  and  advised  its  mem- 
bers to  get  ready  for  the  murder  of  the  police.  When  the  leaders  of  the 
organization  thus  used  the  book,  they  adopted  it  as  a  manual  of  tactics, 
and  it  became  a  book  of  their  written  advice  and  instruction  to  their  fol- 
lowers; and  was  competent  evidence  to  establish  the  purposes  and  ob- 
jects which  they  had  in  view,  and  the  methods  by  which  they  propos^ 
to  accomplish  those  objects. 

Ceoss-examination.— A  Letter  Written  to  and  Received  by  a  Defendant 
on  trial  for  murder  is  properly  received  in  evidence  against  him,  as  part 
of  his  cross-examination  as  a  witness  on  his  own  behalf,  if  it  tends  to  test 
the  sincerity  of  a  claim  made  by  him  on  his  direct  examination  that  he 
had  no  serious  or  unlawful  object  in  view  in  keeping  dynamite  and  other 
articles,  or  to  show  that  he  and  its  author  were  engaged  in  the  business 
of  supplying  dynamite  to  discontented  laboring  men. 

Evidence.  —  An  Unanswered  Letter  is  Admissible  in  Evidence  against 
the  Person  PiEceiving  It,  and  to  whom  it  was  addressed,  if  it  appears 
to  have  been  invited  by  him,  and  to  have  been  written  in  response  to 
some  previous  communication  by  him. 

On  Cross-examination  of  Person  on  Trial  for  Murder,  who  has  offered 
himself  as  a  witness  to  disprove  the  charge  made  against  him,  he  cannot 
refuse  to  answer  a  question  on  the  ground  that  by  so  doing  he  will  crim- 
inate himself.  To  affect  his  credibility  ho  may  also  be  asked  whether  he 
has  been  concerned  in  other  crimes,  part  of  the  same  system. 

Evidence. —  Bombs,  and  Cans  Containing  DYNAMrrs  and  Prepared  with 
CONTRIVANCES  for  exploding  it,  are  receivable  in  evidence  against  persons 
charged  with  murder  committed  by  throwing  a  bomb  among  policemen, 
XT'  pursuance  of  a  conspiracy,  as  specimens  of  the  kind  of  weapons  the 
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defendants  and  their  associates  were  preparing,  and  as  showing  the  malice 
and  evil  heart  which  the  intended  use  of  such  weapons  indicated.  Tho 
jury  have  a  right  to  see  them  for  the  further  purpose  of  comparing  them 
with  the  descriptions  of  the  bomb  by  which  the  deceased  was  killed,  with 
a  view  of  determining  whether  it  was  made  by  any  of  the  defendants. 
Bombs  and  cans  found  buried  near  one  of  the  designated  meeting-places 
of  the  conspirators  are  also  admissible  for  the  purpose  of  showing  tho 
nature  and  character  of  the  conspiracy,  and  its  connection  with  the  events 
which  transpired  on  the  night  appointed  for  the  meeting.  Though  tho 
bombs  and  cans  are  not  shown  to  have  been  placed  by  the  defendants  at 
the  place  where  they  were  found,  it  was  for  the  jury  to  say  whether, 
under  aU  the  circumstances,  any  others  than  the  members  of  the  conspir- 
acy had  undertaken  to  make  such  weapons  or  knew  anything  about  them. 

The  Declarations  of  a  Conspirator  Which  mat  be  Received  in  Evidencr 
AGAINST  HIS  Co-CONSPIKATORS  must  be  restricted  to  such  as  are  made  in 
furtherance  of  the  common  design.  Declarations  which  are  merely 
narrative  as  to  what  has  been  or  will  be  done  are  competent  evidence 
only  against  those  by  or  in  whose  presence  they  were  made. 

That  the  Acts  and  Declarations  of  One  Conspirator  were  Received  in 
Evidence  against  the  Others  before  proof  of  the  conspiracy  or  of 
their  connection  with  it  was  made  Is  immaterial,  if,  from  the  whole  evi- 
dence received  at  the  trial,  such  conspiracy  and  their  connection  with  it 
is  shown  to  have  existed.  The  order  in  which  the  evidence  may  be  re- 
ceived is  largely  within  the  discretion  of  the  trial  judge.  The  prosecutor 
may  either  prove  the  conspiracy,  which  renders  the  acts  of  the  conspira- 
tors admissible  in  evidence,  or  he  may  prove  the  acts  of  the  different 
persons,  and  thus  prove  the  conspiracy.  The  term  "  acts  "  as  here  used 
includes  written  correspondence  and  other  papers  relative  to  the  main 
design. 

Identity  of  Person  Who  Threw  a  Bomb  by  Which  Anothek  was 
Killed  need  not  be  established  on  a  trial  for  murder,  if  it  sufficiently 
appears  that  he  and  the  defendants  on  trial  were  all  members  of  a  con- 
spiracy to  unlawfully  resist  the  officers  of  the  law,  and  that  he  threw 
such  bomb  in  pursuance  of  the  conspiracy  and  in  furtherance  of  the  com- 
mon object. 

Membership  in  a  Conspiracy  may  be  Proved  without  Showing  thb 
Name  or  Description  of  the  Alleged  Member.  Hence,  where  sev- 
eral persons  are  on  trial  for  murder,  and  the  act  causing  the  death  of  tho 
deceased  was  committed  by  another  person,  with  whom  it  is  claimed  that 
the  defendants  conspired  to  commit  such  murder,  the  fact  that  he,  though 
his  name  and  personal  description  are  unknown,  was  a  member  of  such 
conspiracy,  is  sufficiently  established  by  evidence  tending  to  show  that  he 
threw  a  bomb  made  by  an  agent  of  the  conspiracy,  obtained  from  a  place 
where  only  a  member  could  have  obtained  it,  and  at  a  time  when  no  one 
but  a  member  would  have  sought  it;  and  that  he  threw  it  at  a  meeting 
appointed  by  the  conspiracy,  from  the  midst  of  a  company  of  persons 
belonging  to  the  conspiracy,  upon  the  happening  of  a  contingency  pro- 
vided for,  and  as  part  of  an  attack  planned  by  the  conspiracy. 

One  mat  be  Accessary  to  an  Unknown  Principal  in  the  perpetration  of 
a  crime.  If  the  principal  felon  is  unknown,  the  indictment  of  the  acces- 
sary may  state  it  accordingly.  If  there  are  two  counts  in  the  indict- 
ment, one  charging  the  principal  to  be  known  and  the  other  charging 
him  to  be  unknown,  it  is  sufficient  if  either  is  proved. 
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Chakoinq  Accessary  as  Principal.  —  Under  the  statutes  of  Illinois,  one 
who,  not  being  present  aiding,  abetting,  or  assisting,  hath  advised,  en- 
couraged, aided,  or  abetted  the  perpetration  of  a  crime,  may  be  indicted 
and  punished  as  a  principal.  The  indictment  against  him  need  not  say 
anything  about  bis  having  abetted  either  a  known  or  an  unknown  prin- 
cipal. 

Thb  Instructions  Given  to  the  Jury  must  be  Considered  as  a  Wholb. 
If  the  appellate  court  can  see  that  an  instruction,  although  not  stat- 
ing the  law  correctly,  is  qualified  by  others,  so  that  the  jury  were  not 
likely  to  be  misled,  the  error  will  be  obviated.  This  rule  does  not  con- 
travene the  rule  that,  in  a  criminal  case,  material  error  in  one  instruc- 
tion calculated  to  mislead  is  not  cured  by  a  subsequent  contradictory 
instruction. 

OuiLT  op  Murder  Arising  from  General  Advice.  —  If  the  defendants, 
as  a  means  of  bringing  about  a  social  revolution,  and  as  a  part  of  a  larger 
conspiracy  to  effect  such  revolution,  also  conspired  to  excite  classes  of 
workingmen  in  a  city  to  sedition,  tumult,  and  riob,  and  to  the  use  of 
deadly  weapons  and  taking  of  human  life,  and  for  the  purpose  of  pro- 
ducing such  tumult,  riot,  use  of  weapons,  and  taking  of  life,  advised  and 
encouraged  such  classes  by  newspaper  articles  and  speeches  to  murder 
the  authorities  of  the  citj',  and  a  murder  of  a  policeman  resulted  from 
such  advice,  then  the  defendants  are  responsible  therefor,  and  guilty  of 
the  crime  of  murder. 

Reasonable  Doubt.  — When  instructing  jurors  upon  the  subject  of  reason- 
able doubt,  it  is  not  error  for  the  court  to  say  to  them:  "You  are  not 
at  liberty  to  disbelieve  as  jurors  if  from  the  evidence  you  believe  aa 
men." 

Hnder  a  Statute  Declaring  that  Juries  in  All  Criminal  Cases 
SHALL  BE  Judges  op  the  Law  and  Fact,  the  court  may  tell  the  jurors 
that  if  they  can  say  upon  their  oaths  that  they  know  tho  law  better 
than  the  court,  they  have  the  right  to  do  so,  but  that  before  saying  this, 
upon  W.ieir  oaths,  it  is  their  duty  to  assure  themselves  that  they  are  not 
acting  from  caprice  or  prejudice,  and  to  reflect  whether  from  their  study 
and  experience  they  are  better  qualified  to  judge  of  the  law  than  the 
court. 

A  Conspiracy  to  Bring  about  a  Change  op  Government  by  peaceful 
means  if  possible,  but  if  necessary,  by  a  resort  to  force,  is  unlawful. 

Anarchists.  —  It  is  not  Error  to  Refuse  to  Instruct  a  Jury,  that 
"  it  cannot  be  material  that  the  defendants,  or  some  of  them,  are  or  may 
be  socialists,  communists,  or  anarchists,"  when  tho  defendants  are  on 
trial  for  murder,  and  there  is  evidence  tending  to  show  that  such  mur- 
der was  committed  in  the  prosecution  of  a  conspiracy  to  resist,  and  if 
necessary  to  kill,  members  of  the  police  or  militia,  as  the  representatives 
of  law  and  government.  The  fact  that  defendants  were  anarchists  may 
properly  be  considered  by  the  jury,  in  connection  with  all  the  other  cir- 
cumstances of  the  case,  with  a  view  of  showing  what  connection,  if  any, 
the  defendants  had  with  the  conspiracy,  and  what  were  their  motives  in 
joining  it. 

Throwing  a  Dynamite  Bomb  into  a  Body  op  Policemen  cannot  b> 
Excused  on  the  ground  that  they  have,  in  excess  of  their  authority, 
giv«n  an  order  for  persons  there  assembled  to  disperse,  and  the  bomb- 
thrower,  being  a  member  of  the  assemblage,  adopts  this  mode  of  resist* 
ing  the  invasion  of  his  rights. 
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InSTKUCTIONS  A3  TO  THE  FORM  OF  VeKDICT  CANNOT  BE  COMPLAINED  OF, 
anless  the  counsel  for  the  accused  prepared  an  instruction,  indicating 
such  form  as  they  deemed  to  be  correct,  and  asked  the  trial  court  to 
give  it,  where  the  court,  at  the  request  of  defendants,  instructed  the 
jury  that,  under  an  indictment  for  murder,  the  accused  might  be  found 
guilty  of  manslaughter,  and  that  it  was  their  duty  to  so  find,  if  tl.ey 
believed  that  the  defendants,  or  any  of  them,  were  guilty  of  manslaugh- 
ter. 

Jury  Trial. —By  Accepting  a  Juror  while  the  Accused  have  Un- 
used Peremptory  Challenges,  they  are  estopped  from  complaining 
that  he  was  not  impartial. 

JimT  Trial.  —  Error  of  the  Court  in  OvERRULiNa  a  Challenge  fob 
Cause  will  not  be  reviewed  in  the  appellate  court,  if  the  defendant,  hav- 
ing any  unused  peremptory  challenges  at  the  time,  uses  them  to  exclude 
from  the  jury  the  person  so  challenged  for  cause,  though  during  the  sub- 
sequent progress  of  the  cause  all  the  defendant's  peremptory  challenges 
are  exhausted  before  a  full  jury  is  finally  obtained.  No  objections  will 
be  considered,  unless  made  to  jurors  who  tried  the  case. 

Jury  Trial.  —  A  Juror  is  not  Disqualified,  under  the  statutes  of  Illi- 
nois, to  try  a  criminal  case  because  he  has  an  opinion,  based  upon  rumor 
or  newspaper  statements,  if  he  has  expressed  no  opinion  concerning  the 
truth  of  such  rumors  or  statements,  and  swears  that  he  can  fairly  and 
impartially  render  a  verdict  in  the  case,  in  accordance  with  the  law  and 
the  evidence. 

JuHT  Trial.  —  Statute  is  not  Unconstitutional  which  declares  that,  in 
any  trial  of  a  criminal  cause,  the  fact  that  a  person  called  as  a  juror  has 
formed  an  opinion  or  impression,  based  upon  rumor  or  newspaper  state- 
ments (about  the  truth  of  which  he  has  expressed  no  opinion),  shall  not 
disqualify  him  to  serve  as  a  juror  in  such  case,  if  he  shall,  upon  oath, 
state  that  he  believes  he  can  fairly  and  impartially  render  a  verdict 
therein  in  accordance  with  the  law  and  the  evidence,  and  the  court  shall 
bo  satisfied  of  the  truth  of  such  statement.  Such  statute  does  not  con- 
flict with  a  provision  of  the  constitution  guaranteeing  to  every  accused 
person  a  speedy,  public  trial,  by  an  impartial  jury.  It  merely  tends  to 
secure  intelligence  in  the  jury-box,  and  to  exclude  dense  ignorance 
therefrom. 

Jury  Trial.  —  Jurors  are  not  Disqualified  by  having  a  Peejudicb 
against  Socialists,  Communists,  and  Anarchists,  because  such  preju- 
dice is  merely  a  prejudice  against  crime;  and  a  prejudice  against  a 
crime,  or  against  mean  actions  or  dishonesty,  does  not  render  one  incom- 
petent to  act  as  a  juror. 

Prejudice  against  Communism  or  Anarchism  does  not  Render  a  Juror 
incapable  of  fairly  and  impartially  trying  the  issue,  whether  the  crime 
of  murder  has  been  committed  by  persons  who  are  claimed  to  be  com- 
munists and  anarchists. 

Jury  Trial.  — The  Same  Number  of  Peremptory  Challenges  must  bb 
Conceded  to  the  State  of  Illinois,  under  its  statutes,  as  to  the  defend- 
ants, where  several  are  being  jointly  tried  for  the  commission  of  the 
same  crime. 

Granting  Separate  Trials  to  Persons  Jointly  Indicted  is  in  tub 
Discretion  of  the  court,  and  an  order  refusing  such  trial  will  not  bo 
reviewed. 
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Indictment  against  the  plaintiffs  in  error  for  the  murder  of 
Matthias  J.  Degan,  on  May  4,  1880,  at  Chicago,  Illinois.  The- 
trial  was  conducted  in  the  criminal  court  of  Cook  County,  be- 
fore Hon.  Joseph  E.  Gary,  judge,  presiding.  The  evidence- 
connecting  each  defendant  with  the  crime  is  stated  in  the 
opinion  of  the  court.  The  articles  published  in  various  news- 
papers, and  the  epeeches  of  the  defendants  at  different  times^ 
arc  also  referred  to  in  the  opinion,  and  a  synopsis  of  their  con- 
tents given,  Eo  far  as  material.  The  platform  of  the  Interna- 
tional Association  of  Workingmen  was  as  follows:  — 

"The  Declaration  of  Independence  declares,  when  a  long 
train  of  abuses  and  usurpation,  pursuing  invariably  the  same 
object,  evinces  a  design  to  reduce  them  (the  people)  under 
absolute  despotism,  it  is  their  right — it  is  their  duty — to 
throw  off  such  government,  and  to  provide  new  guards  for 
their  future  security.  Are  we  not  too  much  governed,  and  is 
it  not  the  time  to  practice  this  thought  of  Jefferson?  Is  our 
government  anything  but  a  conspiracy  of  the  privileged  classes 
against  the  people?  Fellow-laborers,  read  the  following  dec- 
laration, which  we  issue  in  your  interest,  for  humanity  and 
progress: — 

"  The  present  order  of  society  is  based  upon  the  spoliatioD 
of  the  non-property  by  the  property  owners.  The  capitalists 
buy  the  labor  of  the  poor  for  wages,  at  the  mere  cost  of  living^ 
taking  all  the  surplus  of  labor.  By  machinery  constantly 
reducing  the  volume  of  human  labor,  produces  constantly 
increasing  quantities  of  goods,  whereby  the  competition  of 
labor  is  increasing,  and  its  price  being  reduced.  Thus  while 
the  poor  are  increasingly  deprived  the  opportunities  of  ad- 
vancement, the  rich  grow  richer  through  increasing  robbery. 
Only  by  rare  and  accidental  opportunities  can  the  poor  be- 
come rich;  avarice  increases  with  wealth,  and  capitalists 
compete  for  th&  spoliation  of  the  masses.  In  this  struggle^ 
the  moderately  wealthy  succumb,  while  monopolists  flourish^ 
concentrating  in  their  hands  entire  branches  of  industry^ 
trade,  and  commerce.  Industrial  and  commercial  crises  fol- 
low, which  force  the  wretchedness  of  the  non-property  owners 
to  the  highest  point.  Statistics  of  the  United  States  show 
that,  after  deducting  raw  material,  interest  on  capital,  etc.,. 
property-owners  claim  five  eighths,  and  allow  to  the  laborers 
but  three  eighths  of  the  residue.  The  result  of  the  present 
system  is  recurring  over-production,  while  the  increasing  elim- 
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ination  of  labor  from  the  process  of  production  brings  the  im- 
poverishment of  an  increasing  percentage  on  non-property 
owners,  'who  are  driven  into  crime,  vagabondage,  prostitu- 
tion, suicide,  starvation,  and  manifold  ruin.  This  system  is 
unjust,  insane,  and  murderous.'  Therefore,  those  who  suffer 
under  it,  and  do  not  wish  to  be  responsible  for  its  continuance, 
ought  to  strive  for  its  destruction  by  all  means,  and  with  their 
utmost  energy.  *  In  its  place  is  to  be  put  the  true  order  of 
society.  This  can  be  brought  about  only  when  all  instru- 
ments of  property — all  capital  produced  by  labor — has  been 
transformed  into  common  property,  for  thus  only  is  the  pos- 
sibility of  spoliation  cut  off.  Only  by  the  impossibility  of 
accumulating  private  capital  can  every  one  be  compelled  to 
work  who  claims  the  right  to  live.  Neither  lordship  nor  ser- 
vitude will  thereafter  exist.  This  system  would  result  further, 
that  no  one  would  need  to  work  more  than  a  few  hours  a  day, 
and  yet  every  reasonable  want  of  society  would  be  satisfied. 
In  this  way,  time  and  opportunity  are  also  given  for  opening 
to  all  the  people  the  possibility  of  the  highest  imaginable 
culture.' 

"  Opposed  to  such  a  system  are  the  political  organizations 
of  the  capitalists,  whether  monarchies  or  republics.  States 
are  in  the  hands  of  property-owners,  with  no  other  apparent 
end  than  to  maintain  the  disorder  of  the  present  day.  The 
laws  turn  their  sharp  points  against  the  laboring  people,  and, 
so  far  as  they  seem  otherwise,  are  evaded  by  the  ruling  class. 
The  school  exists  for  the  offspring  of  the  rich,  while  the  chil- 
dren of  the  poor  receive  scarcely  an  elementary  education, 
and  this  directed  to  promote  conceit,  prejudice,  servility, — 
anything  but  intelligence.  By  reference  to  a  fictitious  heaven, 
the  church  seeks  to  make  the  masses  forget  the  loss  of  para- 
dise on  earth,  while  the  press  takes  care  to  confuse  the  public 
mind.  These  institutions  aim  to  prevent  .the  people  from 
reaching  intelligence,  being  under  the  sway  of  the  capitalist 
class.  The  laborers  can  look  for  aid  from  no  outside  source 
in  their  fight  against  the  existing  system,  but  must  achieve 
deliverance  through  their  own  exertions.  Hitherto,  no  privi- 
leged class  have  relinquished  tyranny,  nor  will  the  capitalists 
of  to-day  forego  their  privilege  and  authority  without  compul- 
sion. This  is  evidenced  by  the  brutal  resistance  always  mani- 
fested by  the  middle  classes  against  all  efforts  by  the  laboring 
classes  for  their  advancement. 

"  It  is  therefore  evident  that  the  fight  must  be  of  a  revolu- 
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tionary  character, — that  wage  conflicts  cannot  lead  to  the 
goal.  Every  reform  in  favor  of  the  laboring  classes  involves 
a  curtailment  of  the  privileges  of  the  rich,  to  which  we  cannot 
expect  their  assent.  'The  ruling  classes  will  not  voluntarily 
relinquish  their  prerogatives,  and  will  make  no  concession  to 
us.  Under  all  these  circumstances,  there  is  only  one  remedy 
left, — force.'  Our  ancestors  of  1776  have  taught  us  that  re- 
sistance to  tyrants  is  justifiable,  and  have  left  us  an  immortal 
example.  By  force  they  freed  themselves  from  foreign  op- 
pressors, 'and  through  force  their  descendants  must  free 
themselves  from  domestic  oppression.'  Therefore,  it  is  your 
right  and  duty  to  arm,  says  Jefferson.  Agitation  to  organize, 
organizations  for  the  purpose  of  rebellion, — this  is  the  course 
if  the  workingmen  would  rid  themselves  of  their  chains. 
And  since  all  governments  combine  in  their  policy  of  oppres- 
sion, it  is  evident  that  the  victory  of  the  laboring  population 
can  be  confidently  expected  only  when  the  wage-workers  along 
the  whole  line  of  capitalistic  society  inaugurate  the  decisive 
combats  simultaneously.  Hence  the  necessity  for  interna- 
tional affiliation  and  the  organization  of  the  International 
Association  of  Workingmen.  Our  platform  is  simple  and 
clear:  — 

"1.  Destruction  of  existing  class  domination,  through  in- 
exorable revolution  and  international  activity. 

"2.  The  building  of  a  free  society  on  communistic  organiza- 
tions or  production. 

"3.  Free  exchange  of  equivalent  products  through  the  pro- 
ductive organization,  without  jobbing  and  profit  making. 

"4.  Organization  of  the  educational  system  upon  non-re- 
ligious and  scientific  and  equal  basis  for  both  sexes. 

"5.  Equal  rights  for  all,  without  distinction  of  sex  or  race. 

"6.  The  regulation  of  public  affairs  through  agreements  be- 
tween the  independent  communes  and  confederacies." 

The  letter  from  Johann  Most  to  the  defendant  Spies,  which 
was  offered  and  received  in  evidence,  when  translated  into 
English,  was  as  follows:  — 

''Dear  Spies, — Are  you  sure  that  the  letter  from  the  Hock- 
ing Valley  was  not  written  by  a  detective?  In  a  week  I  will 
go  to  Pittsburg,  and  I  have  an  inclination  to  go  also  to  the 
Hocking  Valley.  For  the  present  I  send  you  some  printed 
matter.  There  Sch.  'H'  also  existed  but  on  paper.  I  told 
you  this  some  months  ago.  On  the  other  hand,  I  am  in  a 
condition  to  furnish  'medicine,'  and  the  'genuine'  article  at 
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that.  Directions  for  use  are  perhaps  not  needed  with  these 
people.  Moreover,  they  were  recently  published  in  the  '  Fr.' 
The  appliances  I  can  also  send.  Now,  if  you  consider  the 
address  of  Buchtell  thoroughly  reliable.  I  will  ship  twenty  or 
twenty-five  pounds.  But  how?  Is  there  an  express  line  to 
the  place,  or  is  there  another  way  possible?  Paulus,  the 
Great,  seems  to  delight  in  hopping  around  in  the  swamps  of 
the  N.  Y.  V.  Z.  like  a  blown-up  (bloated)  frog.  His  tirades 
excite  general  detestation.  He  has  made  himself  immensely 
ridiculous.  The  main  thing  is  only  that  the  fellow  cannot 
smuggle  any  more  rotten  elements  into  the  newspaper  com- 
pany than  are  already  in  it.  In  this  regard,  the  caution  is 
important  to  be  on  the  minute.  The  organization  here  is  no 
better  nor  worse  than  formerly.  Our  group  has  about  the 
strength  of  the  North  Side  group  in  Chicago, — and  then,  be- 
sides this,  we  have  also  the  soc.  rev.  6.  1,  the  Austrian  League 
and  the  Bohemian  League, — so  to  say,  three  more  groups. 
Finally,  it  is  easily  seen  that  our  influence  with  the  trade 
organizations  is  steadily  growing.  We  insert  our  meetings  in 
the  Fr.,  and  cannot  notice  that  they  are  worse  attended  than 
at  the  time  when  we  got  through,  weekly,  $1.50  to  $2  into  the 
mouth  of  the  N.  Y.  V,  Z.  Don't  forget  to  put  yourself  into  com- 
munication with  Drury  in  reference  to  the  English  organ.  He 
will  surely  work  with  you  much  and  well.  Such  a  paper  is 
more  necessary  as  to  truth.  This,  indeed,  is  getting  more 
miserable  and  confused  from  issue  to  issue,  and  in  general  ia 
whistling  from  the  last  hole.  Inclosed  is  a  fly-leaf,  which  re- 
cently appeared  at  Emden,  and  is  perhaps  adapted  for  reprint. 
Greeting  to  Schwab,  Rau,  and  to  you. 

"Yours,  JoHANN  Most. 

"P.  S. — To  Buchtell  I  will,  of  course,  write  for  the  present 
only  in  general  terms. 

"A.  Spies,  No.  107  Fifth  Avenue,  Chicago,  Illinois." 

The  postal  card,  as  translated,  reads  as  follows:  — 
**  L.  S.  Dear  Spies, — I  had  scarcely  mailed  my  letter  yes- 
terday, when  the  telegraph  brought  news  from  H.  M.  One  does 
not  know  whether  to  rejoice  over  that  or  not.  The  advance  is 
in  itself  elevating.  Sad  is  the  circumstance  that  it  will  remain 
local,  and,  therefore,  might  not  have  a  result.  At  any  rate, 
these  people  make  a  better  impression  than  the  foolish  voters 
on  this  and  the  other  side  of  the  ocean.  Greetings  and  a 
shake.  Yours,  J.  M." 
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The  only  instructions  to  the  jury  considered  by  the  appel- 
late court  were  the  following:  — 

"4.  The  court  further  instructs  the  jury,  as  a  matter  of  law^ 
that  if  they  believe,  from  the  evidence  in  this  case,  beyond  a 
reasonable  doubt,  that  the  defendants,  or  any  of  them,  con- 
spired and  agreed  together,  or  with  others,  to  overthrow  the 
law  by  force,  or  to  unlawfully  resist  the  officers  of  the  law, 
and  if  they  further  believe,  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  in  pursuance  of  such  conspiracy,  and  in 
furtherance  of  the  common  object,  a  bomb  was  thrown  by  a 
member  of  such  conspiracy  at  the  time,  and  that  Matthias 
J.  Degan  was  killed,  then  such  of  the  defendants  that  thiJ 
jury  believe,  from  the  evidence,  beyond  a  reasonable  doubt,  t^ 
have  been  parties  to  such  conspiracy,  are  guilty  of  murder, 
whether  present  at  the  killing  or  not,  and  whether  the  identity 
of  the  person  throwing  the  bomb  be  established  or  not. 

"  5.  If  the  jury  believe,  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  there  was  in  existence  in  this  county  and 
state  a  conspiracy  to  overthrow  the  existing  order  of  society, 
and  to  bring  about  social  revolution  by  force,  or  to  destroy 
the  legal  authorities  of  this  city,  county,  or  state  by  force,  and 
that  the  defendants,  or  any  of  them,  were  parties  to  such  con- 
spiracy, and  that  Degan  was  killed  in  the  manner  described 
in  the  indictment,  that  he  was  killed  by  a  bomb,  and  that  the 
bomb  was  thrown  by  a  party  to  the  conspiracy,  and  in  further- 
ance of  the  objects  of  the  conspiracy,  then  any  of  the  defend- 
ants who  were  members  of  such  conspiracy  at  that  time  are 
in  this  case  guilty  of  murder,  —  and  that,  too,  although  the 
jury  may  further  believe,  from  the  evidence,  that  the  time  and 
place  for  the  bringing  about  of  such  revolution  or  the  destruc- 
tion of  such  authorities  had  not  been  definitely  agreed  upon 
by  the  conspirators,  but  was  left  to  them  and  the  exigencies 
of  time,  or  to  the  judgment  of  any  of  the  co-conspirators. 

"5^.  If  these  defendants,  or  any  two  or  more  of  them,  con- 
spired together,  with  or  not  Avith  any  other  person  or  persons, 
to  excite  the  people  or  classes  of  the  people  of  this  city  to  sedi- 
tion, tumult,  and  riot,  to  use  deadly  weapons  against  and  take 
the  lives  of  other  persons,  as  a  means  to  carry  their  designs 
and  purposes  into  effect,  and  in  pursuance  of  such  conspiracy, 
and  in"  furtherance  of  its  objects,  any  of  the  persons  so  con- 
spiring, publicly,  by  print  or  speech,  advised  or  encouraged 
the  commission  of  murder,  without  designating  time,  place,  or 
occasion  at  which  it  should  bf*  done,  and  in  pursuance  of  and 
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induced  by  such  advice  or  encouragement,  murder  was  com- 
mitted, then  all  of  such  conspirators  are  guilty  of  such  mur- 
der, whether  the  person  who  perpetrated  such  murder  can  be 
identified  or  not.  If  such  murder  was  committed  in  pursuance 
of  such  advice  or  encouragement,  and  was  induced  thereby, 
it  does  not  matter  what  change,  if  any,  in  the  order  or  condi- 
tion of  society,  or  what,  if  any,  advantage  to  themselves  or 
others,  the  conspirators  proposed  as  the  result  of  their  con- 
spiracy; nor  does  it  matter  whether  such  advice  and  encour- 
agement had  been  frequent  and  long-continued  or  not,  except 
in  determining  whether  the  perpetrator  was  or  was  not  acting 
in  pursuance  of  such  advice  or  encouragement,  and  was  or 
was  not  induced  thereby  to  commit  the  murder.  If  there  was 
euch  conspiracy  as  in  this  instruction  is  recited,  such  advice 
or  encouragement  was  given,  and  murder  committed  in  pur- 
suance of  and  induced  thereby,  then  all  such  conspirators  are 
guilty  of  murder.  Nor  does  it  matter  if  there  was  such  a  con- 
ispiracy,  how  impracticable  or  impossible  of  success  its  end  and 
aims  were,  nor  how  foolish  nor  ill-arranged  were  the  plans  for 
its  execution,  except  as  bearing  upon  the  question  whether 
there  was  or  was  not  such  conspiracy. 

"  6.  The  court  instructs  the  jury  that  a  conspiracy  may  be 
established  b}'^  circumstantial  evidence,  the  same  as  any  other 
fact,  and  that  such  evidence  is  legal  and  competent  for  that 
purpose.  So  as  to  whether  an  act  which  was  committed  was 
done  by  a  member  of  the  conspiracy  may  be  established  by 
circumstantial  evidence,  whether  the  identity  of  the  individual 
who  committed  the  act  be  established  or  not;  and,  also,  whether 
an  act  done  was  in  pursuance  of  the  common  design  may  be 
ascertained  by  the  same  class  of  evidence;  and  if  the  jury 
believe,  from  the  evidence  in  this  case,  beyond  a  reasonable 
doubt,  that  the  defendants,  or  any  of  them,  conspired  and 
agreed  together,  or  with  others,  to  overthrow  the  law  by  force, 
or  destroy  the  legal  authorities  of  this  city,  county,  or  state  by 
force,  and  that  in  furtherance  of  the  common  design,  and  by  a 
member  of  such  conspiracy,  Matthias  J.  Degan  was  killed, 
then  these  defendants,  if  any,  whom  the  jury  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  were  parties  to  such  con- 
spiracy, are  guilty  of  the  murder  of  Matthias  J.  Degan,  whether 
the  identity  of  the  individual  doing  the  killing  be  established 
or  not,  or  whether  such  defendants  were  present  at  the  time  of 
the  killing  or  not." 

"  11.  The  rule  of  law  which  clothes  every  person  accused  of 
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crime  with  the  presumption  of  innocence,  and  imposes  upon 
the  state  the  burden  of  establishing  his  guilt  beyond  a  reason- 
able doubt,  is  not  intended  to  aid  any  one  who  is  in  fact  guilty 
of  crime  to  escape,  but  is  a  humane  provision  of  law  intended, 
BO  far  as  human  agencies  can,  to  guard  against  the  danger  of 
any  innocent  person  being  unjustly  punished. 

"  12.  The  court  instructs  the  jury,  as  a  matter  of  law,  that 
in  considering  the  case  the  jury  are  not  to  go  beyond  the  evi- 
dence to  hunt  up  doubts,  nor  must  they  entertain  such  doubts 
as  are  merely  chimerical  or  conjectural.  A  doubt,  to  justify 
an  acquittal,  must  be  reasonable,  and  it  must  arise  from  a 
candid  and  impartial  investigation  of  all  the  evidence  in  the 
case;  and  unless  it  is  such  that,  were  the  same  kind  of  doubt 
interposed  in  the  graver  transactions  of  life,  it  would  cause  a 
reasonable  and  prudent  man  to  hesitate  and  pause,  it  is 
insufficient  to  authorize  a  verdict  of  not  guilty.  If,  after  con- 
sidering all  the  evidence,  you  can  say  you  have  an  abiding 
conviction  of  the  truth  of  the  charge,  you  are  satisfied  beyond 
a  reasonable  doubt. 

"  18.  The  court  further  instructs  the  jury,  as  a  matter  of 
law,  that  the  doubt  which  the  juror  is  allowed  to  retain  on  his 
own  mind,  and  under  the  influence  of  which  he  should  frame 
a  verdict  of  not  guilty,  must  always  be  a  reasonable  one.  A 
doubt  produced  by  undue  sensibility  in  the  mind  of  any  juror, 
in  view  of  the  consequences  of  his  verdict,  is  not  a  reasonable 
doubt,  and  a  juror  is  not  allowed  to  create  sources  or  materials 
of  doubt  by  resorting  to  trivial  and  fanciful  suppositions  and 
remote  conjectures  as  to  possible  states  of  fact  differing  from 
that  established  by  the  evidence.  You  are  not  at  liberty  to 
disbelieve  as  jurors,  if,  from  the  evidence,  you  believe  as  men. 
Your  oath  imposes  on  you  no  obligation  to  doubt,  where  no 
doubt  would  exist  if  no  oath  had  been  administered. 

"  13^.  The  court  instructs  the  jury  that  they  are  the  judges 
of  the  law,  as  well  as  the  facts,  in  this  case,  and  if  they  can 
say,  upon  their  oaths,  that  they  know  the  law  better  than  the 
court  itself,  they  have  the  right  to  do  so;  but  before  assuming^ 
so  solemn  a  responsibility,  they  should  be  assured  that  they 
are  not  acting  from  caprice  or  prejudice,  that  they  are  not 
controlled  by  their  will  or  their  wishes,  but  from  a  deep  and 
confident  conviction  that  the  court  is  wrong  and  that  they 
are  right.  Before  saying  this,  upon  their  oaths,  it  is  their 
duty  to  reflect  whether,  from  their  study  and  experience,  they 
are  better  qualified  to  judge  of  the  law  than  the  court.     If, 
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under  all  the  circumstances,  they  are  prepared  to  say  that  the 
court  is  wrong  in  its  exposition  of  the  law,  the  statute  has 
given  them  that  riglit. 

"  14.  In  this  case  the  jury  may,  as  in  their  judgment  the 
evidence  warrants,  find  any  or  all  of  the  defendants  guilty  or 
not,  or  all  of  them  not  guilty;  and  if,  in  their  judgment,  the 
evidence  warrants,  they  may,  in  case  they  find  the  defendants 
or  any  of  them  guilty,  fix  the  same  penalty  for  all  the  de- 
fendants found  guilty,  or  difierent  penalties  for  the  diSerent 
defendants  found  guilty.  In  case  they  find  the  defendants,  or 
any  of  them,  guilty  of  murder,  they  should  fix  the  penalty 
cither  at  death,  or  at  imprisonment  in  the  penitentiary  for  life, 
or  at  imprisonment  in  the  penitentiary  for  a  term  of  any  num- 
ber of  years,  not  less  than  fourteen." 

The  defendants  excepted  to  the  refusal  of  the  court  to  give 
the  following  instructions:  — 

"  3.  The  court  instructs  the  jury  that,  in  order  to  convict 
these  defendants,  they  must  not  only  find  that  they  entered  into 
an  illegal  conspiracy,  and  that  the  Haymarket  meeting  was  an 
unlawful  assembly  in  aid  of  said  conspiracy,  but  that  in  ad- 
dition thereto  the  bomb  by  which  Officer  Degan  lost  his  life 
was  cast  by  a  member  of  said  conspiracy  in  aid  of  the  common 
design,  or  by  a  person  outside  of  said  conspiracy,  aided  and 
advised  by  all  or  some  one  of  these  defendants;  but,  in  any 
event,  should  you  find  such  a  conspiracy,  from  the  evidence, 
to  have  been  in  existence,  any  one  or  more  of  these  defendants 
not  found,  beyond  a  reasonable  dcubt,  to  have  been  a  member 
thereof,  and  who  is  or  are  not  proved,  beyond  a  reasonable 
doubt,  to  have  been  present  at  the  Haymarket  meeting,  or  who, 
if  present,  did  not  knowingly  counsel,  aid,  or  abet  the  throw- 
ing of  the  bomb  by  which  Officer  Degan  lost  his  life,  such  de- 
fendant or  defendants  you  are  bound  to  acquit." 

"  8.  If  the  jury  believe,  from  the  evidence,  that  thedefendants, 
or  any  one  of  them,  entered  into  a  conspiracy  to  bring  about 
a  change  of  government  for  the  amelioration  of  the  condition 
of  the  working  classes,  by  peaceable  means,  if  possible,  but,  if 
necessary,  to  resort  to  force  for  that  purpose,  and  that,  in  ad- 
dition thereto,  in  pursuance  of  that  object,  the  Haymarket 
meeting  was  assembled  by  such  conspirator  or  conspirators  to 
discuss  the  best  means  to  right  the  grievances  of  the  working 
classes,  without  any  intention  of  doing  any  unlawful  p.Qi  on 
that  occasion,  and,  while  so  assembled,  the  bomb  by  which 
Officer  Degan  lost  his  life  was  thrown  bv  a  p^rsori  outpide  of 
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said  conspiracy,  and  without  the  knowledge  and  approval  of 
the  defendant  or  defendants  bo  found  to  have  entered  into  said 
conspiracy,  then,  and  in  that  case,  the  court  instructs  the  jury 
that  they  are  bound  to  acquit  the  defendants. 

"9.  The  court  instructs  the  jury  that  it  is  not  enough  to 
find  that  the  defendants  unlawfully  conspired  to  overthrow  the 
present  form  of  government,  and  that  the  Haymarket  meeting 
was  an  unlawful  assembly,  called  by  these  defendants  in  fur- 
therance of  that  conspiracy,  but  you  must  find,  in  addition 
thereto,  that  the  bomb  by  which  Officer  Degan  lost  his  life 
was  thrown  by  a  member  of  said  conspiracy,  in  aid  of  the 
common  design;  or,  if  you  should  find  that  it  was  thrown  by 
a  person  not  proved,  beyond  a  reasonable  doubt,  to  have  been 
a  member  of  said  conspiracy,  then  you  must  find  that  these 
defendants  knowingly  aided  and  abetted  or  advised  such 
bomb-thrower  to  do  the  act;  otherwise  you  are  bound  to  ac- 
quit them." 

"11.  The  court  further  instructs  the  jury  that  unless  you 
find,  from  the  evidence,  beyond  all  reasonable  doubt,  that 
there  was  a  conspiracy  existing,  to  which  the  defendants  or 
some  of  them  were  parties,  and  that  the  act  resulting  in  the 
death  of  Matthias  J.  Degan  was  done  by  somebody  who  was  a 
party  to  said  conspiracy,  and  in  pursuance  of  the  common  de- 
sign of  said  conspiracy,  you  must  find  the  defendants  not 
guilty,  unless  the  evidenqp  convinces  you  beyond  all  reasona- 
ble doubt  that  the  defendants,  or  any  of  them,  personally  com- 
mitted the  act  resulting  in  the  death  of  Matthias  J.  Degan,  as 
charged  in  the  indictment,  or  that  the  defendants,  or  any  of 
them,  stood  by  and  aided,  abetted,  or  assisted,  or  not  being 
present,  had  advised,  aided,  encouraged,  or  abetted  the  perpe- 
tration of  the  crime  charged  in  the  indictment,  and  then  you 
should  find  guilty  only  those  defendants  as  to  whom  the  evi- 
dence satisfies  you,  beyond  all  reasonable  doubt,  that  they 
thus  committed  or  aided  in  the  commission  of  the  crime 
charged  in  the  indictment." 

"13.  The  court  further  instructs  the  jury  that,  under  the 
constitution  of  this  state,  it  is  the  right  of  the  people  to  assem- 
ble, in  a  peaceable  manner,  to  consult  for  what  they  believe 
to  be  the  common  good,  and  that  so  long  as  such  meeting 
is  peaceably  conducted,  orderly,  and  not  tending  to  riot  or  a 
breach  of  the  peace,  no  official  or  authority  has  or  can  have 
any  legal  right  to  attempt  the  dispersal  thereof  in  a  forcible 
manner.     Such  attempt,  if  made,  would  be  unwarranted  and 
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illegal,  and  might  legally  be  resisted  with  such  necessary  and 
reasonable  degree  of  force  as  to  prevent  the  consummation 
of  such  dispersal.  If  the  jury  believe,  from  the  evidence  in 
this  cause,  that  the  meeting  of  May  4,  1886,  was  called  for  a 
legal  purpose,  and,  at  the  time  it  was  ordered  to  disperse  by 
the  police,  was  being  conducted  in  an  orderly  and  peaceable 
manner,  and  was  about  peaceably  to  disperse,  and  that  the 
defendants,  or  those  participating  in  said  meeting  had,  in  con- 
nection therewith,  no  illegal  or  felonious  purpose  or  design, 
then  the  order  for  the  dispersal  thereof  was  unauthorized, 
illegal,  and  in  violation  of  the  rights  of  said  assembly  and  of 
the  people  who  were  then  gathered.  And  if  the  jury  further 
believe,  from  the  evidence,  that  the  meeting  was  a  quiet  and 
orderly  meeting,  lawfully  convened,  and  that  the  order  for  its 
dispersal  was  unauthorized  and  illegal,  under  the  provisions 
of  the  constitution  of  this  state  referred  to,  and  that  upon 
such  order  being  given,  some  person  in  said  gathering,  with- 
out the  knowledge,  aid,  counsel,  procurement,  encouragement, 
or  abetting  of  the  defendants,  or  any  of  them,  then  or  there- 
tofore given,  and  solely  because  of  his  own  passion,  fear, 
hatred,  malice,  or  ill-will,  or  in  pursuance  of  his  view  of  the 
right  of  self-defense,  threw  a  bomb  among  the  police,  where- 
from  resulted  the  murder  or  homicide  charged  in  the  indict- 
ment, then  the  defendants  would  not  ]-e  liable  for  the  results 
of  such  bomb,  and  your  verdict  should  be  not  guilty." 

"  18.  Although  certain  of  the  defendants  may  have  advised 
the  use  of  force  in  opposition  to  the  legally  constituted  authori- 
ties, or  the  overthrow  of  the  laws  of  the  land,  yet,  unless  the 
jury  can  find,  beyond  all  reasonable  doubt,  that  they  specifi- 
cally threw  the  bomb  which  killed  Degan,pr  aided,  advised, 
counseled,  assisted,  or  encouraged  said  act,  or  the  doing  of 
some  illegal  act,  or  the  accomplishment  of  some  act  by  illegal 
means,  in  the  furtherance  of  which  said  bomb  was  thrown,  you 
should  return  said  defendants  not  guilty." 

"  22.  The  fact,  if  such  is  the  fact,  that  the  defendant  Neebe 
circulated  or  distributed  or  handled  a  few  copies  of  the  so- 
called  Revenge  Circular,  and,  while  doing  so  said,  substan- 
tially, 'Six  workmen  have  been  killed  at  McCormick's,  last 
night,  by  the  police;  perhaps  the  time  will  come  when  it  may 
go  the  other  way,'  is  not  of  itself  sufficient  to  connect  him 
with  the  killing  of  Degan;  nor  is  the  fact  that  he  had  in  his 
house  a  red  flag,  a  gun,  a  revolver,  and  a  sword,  sufficient,  even 
when  taken  together  with  the  other  statement  contained  in 
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this  instruction,  to  connect  said  Neebe  with  the  act  which  re- 
sulted in  the  death  of  Degan,  as  charged  in  this  indictment.. 

"23.  There  has  not  been  introduced  any  evidence  in  this- 
case  to  either  show  that  the  defendant  Neebe,  by  any  declara- 
tion, either  spoken  or  written,  has  advised  or  encouraged  the 
use  of  violence,  or  the  doing  of  any  act  in  any  way  connected 
with  the  offense  at  the  Haymarket,  at  which  Degan  was^ 
killed,  nor  is  there  any  evidence  that  he  was  engaged  at  any 
time  in  any  conspiracy  to  do  any  unlawful  act,  or  the  doing, 
of  any  act  in  an  unlawful  manner,  in  the  furtherance  of  which 
said  Degan  was  killed;  and  therefore  the  state  has-not  estab- 
lished any  case  as  against  the  defendant  Neebe,  and  you  are 
therefore  instructed  to  render  a  verdict  of  not  guilty  as  to. 
him. 

"24.  The  jury  are  instructed  to  return  a  verdict  of  not 
guilty  as  to  the  defendant  Neebe." 

The  court  of  its  own  motion  instructed  the  jury  as  follows:  — 

"  The  statute  requires  that  instructions  by  the  court  to  the 
jury  shall  be  in  writing,  and  only  relate  to  the  law  of  the  case.. 
The  practice  under  the  statute  is,  that  the  counsel  prepare,  on?, 
each  side,  a  set  of  instructions,  and  present  them  to  the  court,, 
and  if  approved,  to  be  read  by  the  court  as  the  law  of  the  case. 
It  may  happen,  by  reason  of  the  great  number  presented,  and' 
the  hurry  and  confusion  of  passing  on  them  in  the  midst  of. 
the  trial,  with  a  large  audience  to  keep  in  order,  that  there 
may  be  some  apparent  inconsistency  in  them,  but  if  they  are 
carefully  scrutinized,  such  inconsistencies  will  probably  dis- 
appear. In  any  event,  however,  the  gist  and  pith  of  all  is,. 
that  if  advice  and  encouragement  to  murder  was  given,  if 
murder  was  done  in  pursuance  of  and  materially  induced  by 
such  advice  and  encouragement,  then  those  who  gave  such 
advice  and  encouragement  are  guilty  of  the  murder.  Unless 
the  evidence,  either  direct  or  circumstantial,  or  both,  proves 
the  guilt  of  one  or  more  of  the  defendants  upon  this  principle 
80  fully  that  there  is  no  reasonable  doubt  of  it,  your  duty  to- 
them  requires  you  to  acquit  them.  If  it  does  so  prove,  then 
your  duty  to  the  state  requires  you  to  convict  whoever  is  so 
proved  guilty.  The  case  of  each  defendant  should  be  con- 
sidered with  the  same  care  and  scrutiny  as  if  he  alone  were 
on  trial.  If  a  conspiracy,  having  violence  and  murder  as  it» 
object,  is  fully  proved,  then  the  acts  and  declarations  of  each 
conspirator,  in  furtherance  of  the  conspiracy,  are  the  acts  and 
declarations  of  each  one  of  the  conspirators.    But  the  declara^ 
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tions  of  any  conspirator  before  or  after  the  4th  of  May,  which 
are  merely  narrative  as  to  what  had  been  or  would  be  done, 
and  not  made  to  aid  in  carrying  into  effect  the  object  of  the 
conspiracy,  are  only  evidence  against  the  one  who  made  them. 
What  are  the  facts  and  what  is  the  truth,  the  jury  must  deter- 
mine from  the  evidence,  and  from  that  alone.  If  there  are  any 
unguarded  expressions  in  any  of  the  instructions,  wh,ich  seem 
to  assume  the  existence  of  any  facts,  or  to  be  any  intimations 
as  to  what  is  proved,  all  such  expressions  must  be  disre- 
garded, and  the  evidence  only  looked  to  to  determine  the 
facts." 

The  following  was  the  instruction  given  as  to  the  form  of 
the  verdict:  — 

"  If  all  of  the  defendants  are  found  guilty,  the  form  of  the 
verdict  will  be:  '  We,  the  jury,  find  the  defendants  guilty  of 
murder  in  manner  and  form  as  charged  in  the  indictment, 

and  fix  the  penalty  .'     If  all  are  found  not   guilty,  the 

form  of  the  verdict  will  be:  'We,  the  jury,  find  the  defendants 
not  guilty.'  If  part  of  the  defendants  are  found  guilty  and 
part  not  guilty,  the  form  of  the  verdict  will  be:  '  We,  the  jury, 
find  the  defendant  or  defendants  [naming  him  or  them]  not 
guilty;  we  find  the  defendant  or  defendants  [naming  him  or 
them]  guilty  of  murder  in  manner  and  form  as  charged  in 
the  indictment,  and  fix  the  penalty .'" 

The  defendants  having  been  convicted,  prosecuted  a  writ  of 
error. 

Leonard  Swett,  W.  P.  Blacky  and  Solomon  and  Zeisler,  for  the 
plaintiffs  in  error. 

George  Hunt,  attorney-general,  Julius  S.  Grinnell,  staters  attor- 
ney, Francis  W.  Walker  and  Edmund  Furthman,  assistant  staters 
attorneys,  and  George  C.  Ingham,  for  the  people. 

By  Court,  Mageuder,  J.  This  case  comes  before  us  by 
writ  of  error  to  the  criminal  court  of  Cook  County.  The  writ 
has  been  made  a  supersedeas. 

Plaintiffs  in  error  were  tried  in  the  summer  of  1886  for  the 
murder  of  Matthias  J.  Degan,  on  May  4,  1886,  in  the  city  of 
Chicago,  Cook  County,  Illinois.  On  August  20,  1886,  the 
jury  returned  a  verdict  finding  the  defendants  August  Spies, 
Michael  Schwab,  Samuel  Fielden,  Albert  R.  Parsons,  Adolph 
Fischer,  George  Engel,  and  Louis  Lingg  guilty  of  murder, 
and  fixing  death  as  the  penalty.     By  the  same  verdict  they 
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also  found  Oscar  W.  Neebc  guilty  of  murder,  and  fixed  the 
penalty  at  imprisonment  in  the  penitentiary  for  fifteen  years. 

About  the  first  day  of  May,  1886,  the  workingmen  of  Chi- 
cago and  of  other  industrial  centers  in  the  United  States  were 
greatly  excited  upon  the  subject  of  inducing  their  employers 
to  reduce  the  time  during  which  they  should  be  required  to 
labor  on  each  day  to  eight  hours.  In  the  midst  of  the  ex- 
citement, growing  out  of  this  eight-hour  movement,  as  it  was 
called,  a  meeting  was  held  on  the  evening  of  May  4,  1886,  at 
the  Haymarket,  on  Randolph  Street,  in  the  West  division  of 
the  city  of  Chicago.  This  meeting  was  addressed  by  the  de- 
fendants Spies,  Parsons,  and  Fielden.  While  the  latter  was 
making  the  closing  speech,  and  at  some  point  of  time  between 
ten  and  half-past  ten  o'clock  in  the  evening,  several  companies 
of  policemen,  numbering  180  men,  marched  into  the  crowd 
from  their  station  on  Desplaines  Street,  and  ordered  the  meet- 
ing to  disperse.  As  soon  as  the  order  was  given,  some  one 
threw  among  the  policemen  a  dynamite  bomb,  which  struck 
Degan,  who  was  one  of  the  police-officers,  and  killed  him.  As 
a  result  of  the  throwing  of  the  bomb  and  of  the  firing  of  pis- 
tol-shots, which  immediately  succeeded  the  throwing  of  the 
bomb,  six  policemen,  besides  Degan,  were  killed,  and  sixty 
more  were  seriously  wounded. 

It  is  undisputed  that  the  bomb  was  thrown,  and  that  it 
caused  the  death  of  Degan.  It  is  conceded  that  no  one  of  the 
convicted  defendants  threw  the  bomb  with  his  own  hands. 
Plaintifi's  in  error  are  charged  with  being  accessaries  before 
the  fact.  There  are  sixty-nine  counts  in  the  indictment. 
Some  of  the  counts  charged  that  the  eight  defendants  above- 
named,  being  present,  aided,  abetted,  and  assisted  in  the  throw- 
ing of  the  bomb;  others,  that,  not  being  present,  aiding,  abet- 
ting, or  assisting,  they  advised,  encouraged,  aided,  and  abetted 
such  throwing.  Some  of  the  counts  charge  that  said  defend- 
ants advised,  encouraged,  aided,  and  abetted  one  Rudolph 
Schnaubelt  in  the  perpetration  of  the  crime;  others,  that  they 
advised,  encouraged,  aided,  and  abetted  an  unknown  person 
in  the  perpetration  thereof. 

The  Illinois  statute  upon  this  subject  is  as  follows  (c.  38, 
div.  2,  sec.  2,  3):  — 

"Sec.  2.  An  accessary  is  he  who  stands  by,  and  aids,  abets, 
or  assists,  or  who,  not  being  present,  aiding,  abetting,  or  assist- 
ing, hath  advised,  encouraged,  aided,  or  abetted  the  perpetra- 
tion of  the  crime.     He  who  thus  aids,  abets,  assists,  advises, 
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or  encourages  shall  be  considered  as  principal,  and  punished 
accordingly. 

"Sec.  3.  Every  such  accessary,  when  a  crime  is  committed 
within  or  without  this  state  by  his  aid  or  procurement  in  this 
state,  may  be  indicted  and  convicted  at  the  same  time  as  the 
principal,  or  before  or  after  his  conviction,  and  whether  the 
principal  is  convicted  or  amenable  to  justice  or  not,  and  pun- 
ished as  principal." 

This  statute  abolishes  the  distinction  between  accessaries 
before  the  fact  and  principals;  by  it  all  accessaries  before  the 
fact  are  made  principals.  As  the  acts  of  the  principal  are 
thus  made  the  acts  of  the  accessary,  the  latter  may  be 
charged  as  having  done  the  acts  himself,  and  may  be  indicted 
and  punished  accordingly:  Baxter  v.  People,  3  Gilm.  368; 
Dempsey  v.  People,  47  111.  323. 

If,  therefore,  the  defendants  advised,  encouraged,  aided,  or 
abetted  the  killing  of  Degan,  they  are  as  guilty  as  though  they 
took  his  life  with  their  own  hands.  If  any  of  them  stood  by 
and  aided,  abetted,  or  assisted  in  the  throwing  of  the  bomb, 
those  of  them  who  did  so  are  as  guilty  as  though  they  threw  it 
themselves. 

It  is  charged  that  the  defendants  formed  a  common  pur- 
pose, and  were  united  in  a  common  design  to  aid  and  encour- 
age the  murder  of  the  policemen  among  whom  the  bomb  was 
thrown.  If  they  combined  to  accomplish  such  murder  by  con- 
certed action,  the  ordinary  law  of  conspiracy  is  applicable, 
and  the  acts  and  declarations  of  one  of  them,  done  in  further- 
ance of  the  common  design,  are,  in  contemplation  of  law,  the 
acts  and  declarations  of  all.  This  prosecution,  however,  is 
not  for  conspiracy  as  a  substantive  crime.  Proof  of  con- 
spiracy is  only  proper  so  far  as  it  may  tend  to  show  a  com- 
mon design  to  encourage  the  murder  charged  against  the 
prisoners.  It  may  be  introduced  for  the  purpose  of  establish- 
ing the  position  of  the  members  of  the  combination  as  acces- 
saries to  the  crime  of  murder. 

The  questions  which  thus  present  themselves  at  the  thres- 
hold of  the  case  are  these:  Did  the  defendants  have  a  com- 
mon purpose  or  design  to  advise,  encourage,  aid,  or  abet  the 
murder  of  the  police  ?  Did  they  combine  together  and  with 
others  with  a  view  to  carrying  that  purpose  or  design  into 
effect  ?  Did  tbey,  or  either  or  any  of  them,  do  such  acts  or 
make  such  declarations,  in  furtherance  of  the  common  purpose 
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or  design,  as  did  actually  have  the  effect  of  encouraging,  aid- 
ing, or  abetting  the  crime  in  question? 

The  solution  of  these  questions  involves  an  examination  of 
the  evidence. 

The  first  inquiry  which  naturally  suggests  itself  is,  Who 
made  the  bomb  which  killed  Degan  ? 

1.  The  bomb  was  round.  Zeller,  a  witness  for  the  defense, 
says  of  it,  as  he  saw  it  going  through  the  air:  "It  seems  to 
me  it  was  more  round  and  about  as  big  as  a  base-ball."  Tay- 
lor, another  witness  for  the  defense,  says:  "  I  saw  the  bomb 
enough  to  know  that  it  was  a  round  bomb." 

There  is  much  evidence  in  the  record  as  to  the  different 
kinds  of  bombs,  and  as  to  the  mode  of  their  construction.  The 
simplest  and  cheapest  form  is  what  is  known  as  the  gas-pipe 
bomb,  the  mode  of  constructing  which  is  hereafter  explained. 
The  gas-pipe  bomb  is  the  one  which  the  ordinary,  unskilled 
laborer  would  be  most  apt  to  make,  if  he  desired  to  use  such 
a  weapon. 

The  round  bombs,  however,  are  more  expensive,  and  their 
construction  is  more  difficult,  and  more  liable  to  discovery. 
Such  a  bomb  consists  of  two  semi-globes,  which,  if  made  of 
iron,  must  be  obtained  at  a  foundry,  or  if  made  of  zinc  or 
other  material,  require  the  use  of  brass  or  clay  molds,  and  fa- 
cilities for  melting  the  metals  entering  into  their  composition. 
The  semi-globes  must  be  fastened  together  by  solder  or  by 
bolts.  Holes  must  be  drilled  for  the  insertion  of  the  bolts, 
and  also  for  the  insertion  of  the  caps  and  fuse.  Care  must  be 
taken  to  fill  in  the  dynamite  properly,  and  to  insert  the  fulmi- 
nating cap  into  the  dynamite,  and  the  fuse  into  the  cap.  The 
construction  of  such  bombs  requires  time  and  skill,  and  in- 
volves considerable  expense  in  the  purchase  of  materials. 

2.  The  bomb  thrown  at  the  Haymarket  was  exploded  by 
means  of  a  projecting  fuse,  ignited  before  leaving  the  hand  by 
a  match  or  a  lighted  cigar.  This  abundantly  appears  from 
the  evidence  of  those  who  saw  it  before  it  fell.  One  witness 
says  it  was  like  a  fire-cracker  in  the  air;  another,  that  "it  was 
like  a  burnt-out  match  that  was  lit  yet";  another,  that  it  was 
a  "  streak  of  fire  "  in  the  air;  still  another  calls  it  "  a  little  tail 
of  fire  quivering  in  the  air," 

As  we  understand  the  evidence  in  regard  to  the  mode  of 
constructing  a  round  bomb  with  a  fuse,  the  method  is  as  fol- 
lows: When  the  two  semi-globular  shells  are  fastened  together, 
and  the  dynamite  is  filled  in  through  an  opening  made  for 
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that  purpose,  a  fuse  six  or  eight  inches  long  is  inserted  in  a 
detonating  cap;  the  cap  is  pinched  so  as  to  hold  the  fuse;  the 
cap  is  then  inserted  about  two  thirds  of  its  length  into  the 
dynamite  through  the  opening,  and  five  or  six  inches  of  fuse 
are  left  to  project  outside  of  the  bomb. 

There  are  bombs  which  do  not  have  the  projecting  fuse. 
When  explosion  is  desired  from  a  distance,  a  wire  and  electric 
battery  are  used.  A  primer  bomb  has  a  percussion  cap  on 
each  side,  so  that  when  it  is  thrown  "  whichever  side  strikes 
will  explode  the  cap."  Another  kind  of  bomb  is  described  in 
the  testimony  as  having  the  appearance  of  a  fruit-can,  contain- 
ing a  glass  tube,  connected  with  the  top  by  a  screw,  and  so 
fixed  as  to  explode  when  thrown  against  a  hard  substance. 

The  bomb  with  a  projecting  fuse  of  six  or  eight  inches  is 
made  to  be  thrown  into  a  crowd  of  men,  and  when  "  only  a 
few  minutes  are  desired  to  get  away,"  and  "only  so  much  fuse 
is  required  as  can  burn  in  the  interval  of  throwing."  When 
the  fuse  projects  in  the  manner  indicated,  it  is  necessary  to  ap- 
ply a  light  externally  to  the  end  of  the  fuse  before  the  bomb 
is  thrown. 

3.  The  shell  of  the  bomb  which  exploded  was  of  composite 
manufacture.  Pieces  of  the  shell  were  taken  by  the  phy- 
sicians from  the  body  of  Degan  and  from  the  body  of  Officer 
Murphy,  who  had  fifteen  shell-wounds.  These  pieces  were 
subjected  to  chemical  examination,  and  were  found  to  be  com- 
posed of  tin  and  lead,  with  traces  of  antimony,  iron,  and  zinc. 
The  Degan  piece  contained  slightly  more  tin  than  the  Murphy 
piece,  but  the  ingredients  of  the  two  pieces  were  exactly  the 
same.  The  chemists  who  made  the  analysis  here  referred  to, 
and  who  have  given  their  testimony  in  relation  to  the  same, 
swear  that  there  is  no  commercial  substance  which  has  the 
same  composition  as  these  pieces  of  shell.  Commercial  lead, 
they  say,  never  contains  tin.  Solder  is  composed  of  tin  and 
lead;  but  the  proportion  of  tin  in  solder  to  the  amount  of  lead 
therein  is  so  diflFerent  from  the  proportions  of  those  ingredients 
in  the  pieces  of  shell  so  analyzed  that  the  latter  could  not 
have  been  made  of  solder.  Experiments  also  demonstrated 
that  the  exploded  bomb  could  not  have  been  made  out  of  old 
lead  pipe  that  had  been  plugged  or  mended  with  solder.  The 
proportions  of  lead  and  tin  in  such  case  are  vastly  different 
from  their  proportions  in  the  pieces  of  the  bomb  which  were 
Bubjected  to  examination.    In  the  latter,  lead  was  the  basis  of 
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the  preparation;  but  tin,  or  some  other  metal  containing  tin, 
was  mixed  with  the  lead. 

4.  The  bomb,  which  exploded,  had  upon  it  a  small  iron  nut. 
One  Michael  Ilahn  was  standing  on  the  northwest  corner  of 
Desplaines  and  Randolph  streets  when  the  bomb  exploded  at 
the  Hay  market  meeting,  and  was  struck  by  a  part  of  it.  On 
the  morning  of  May  5,  1886,  a  surgeon  extracted  from  his 
body  an  iron  nut,  threaded  in  the  circular  opening  through 
its  center,  so  as  to  fit  upon  the  screw  end  of  a  bolt,  of  which  it 
had  evidently  been  a  part.  The  discovery  of  this  nut  points 
unerringly  to  the  conclusion  that  the  two  semi-globular  halves 
of  the  exploded  bomb  had  been  fastened  together  by  a  bolt, 
and  had  not  been  soldered  together.  The  evidence  shows  that 
soldering  was  the  usual  method  of  fastening  together  the  two 
halves  of  the  round  bomb. 

The  four  characteristics  of  the  exploded  bomb  which  have 
been  thus  indicated  were  found  to  exist  in  the  bombs  which 
were  made  by  the  defendant  Louis  Lingg. 

1.  Many  of  the  bombs  made  by  Lingg  were  round  or  globu- 
lar in  form.  The  defendant  Lingg  came  to  this  country  for 
the  first  time  in  the  summer  of  1885,  from  some  place  in  Ger- 
many. In  August  of  that  year  he  became  acquainted  with 
William  Seliger,  a  German  carpenter,  who  had  resided  in  Am- 
erica three  years  and  a  half.     Two  weeks  before  Christmas, 

1885,  he  went  to  board  and  room  at  Seliger's  house,  No.  442 
Sedgwick  Street,  in  the  North  division  of  the  city  of  Chicago. 
More  than  six  weeks  before  May  1,  1886,  he  brought  a  bomb 
to  the  house  and  said  he  was  going  to  make  bombs.  Some 
six  weeks  before  that  date,  or  about  the  middle  of  March, 

1886,  he  brought  dynamite  there.  He  had  three  different 
kinds  of  dynamite.  He  had  no  regular  employment  for  about 
four  weeks  prior  to  May  1,  1886.  During  this  time  he  was  ex- 
perimenting with  dynamite,  and  with  round  and  long  or  gas- 
pipe  bombs.  He  exploded  the  latter  in  the  woods  north  of  the 
city,  and  "says  he  put  one  right  in  the  crotch  of  a  tree  and 
slit  it  all  up."  During  a  period  of  six  weeks  prior  to  May  1, 
1886,  he  was  at  work  from  time  to  time  making  semi-globular 
bomb-shells,  and  was  often  assisted  in  this  work  by  Seliger 
and  by  two  men  named  Thielen  and  Hermann  or  Heumann. 
These  semi-globes  appear  to  have  been  all  finished  before  May 
4,  1886,  and  of  course  were  intended  for  round  bombs,  the 
only  kind  in  the  construction  of  which  such  shells  were  used. 
After  Lingg's  arrest,  round  bombs  were  found  in  a  trunk  in 
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his  room  and  under  a  sidewalk  on  Sigel  Street,  where  he  is 
proven  to  have  hidden  them,  and  in  the  possession  or  under 
the  control  of  one  Lehmann,  to  whom  he  is  proven  to  have  given 
them.  It  thus  appears  that  the  exploded  bomb  corresponded 
an  shape  and  form  with  many  of  the  bombs  made  by  Lingg. 

2.  The  bombs  made  by  Lingg  had  the  projecting  fuse  so  as 
to  be  exploded  by  the  external  application  of  fire. 

On  April  30,  1886,  being  the  Friday  before  the  day  of  the 
Haymarket  meeting,  Lingg  brought  to  Seliger's  house  a  large 
"wooden  box,  about  three  feet  long,  from  sixteen  to  eighteen 
inches  high,  and  from  sixteen  to  eighteen  inches  broad,  inside 
of  which  was  a  tin  box,  containing  dynamite.  On  the  next 
Tuesday  (May  4,  1886),  he  was  occupied,  during  the  afternoon 
and  until  after  seven  o'clock  in  the  evening,  in  filling  this  dy- 
namite into  gas-pipes  and  globular  shells,  using  a  flat  piece  of 
wood,  which  he  had  made  for  that  purpose.  He  was  assisted 
in  his  labors  by  a  number  of  persons,  and  among  these  were 
Seliger,  Thielen,  and  Hermann,  already  mentioned,  and  two 
men,  named  Huebner  and  Munsenberg  or  Muensenberger,  the 
latter  of  whom  was  probably  the  blacksmith  hereafter  referred 
to.  Upwards  of  fifty  bombs  were  finished  that  afternoon,  and 
the  work  on  them  would  appear  to  have  been  continued  up  to 
or  beyond  the  hour  on  that  evening  for  which  the  Haymarket 
meeting  had  been  called,  as  hereafter  stated.  The  rooms  in 
Seliger's  house,  which  were  used  by  Lingg  and  his  assistants 
for  their  work,  are  spoken  of  as  the  front  room  and  the  bed- 
room. The  witness  Lehmann  visited  these  rooms  twice  on 
Tuesday  afternoon  in  company  with  a  countryman  of  his,  a 
Prussian  named  Smideke,  who  went  there  with  him  to  buy  a 
revolver.  His  first  visit  was  made  at  five  o'clock  in  the  after- 
'noon,  at  which  time  he  saw  there  Lingg,  Seliger,  Huebner,  and 
^  person  of  whom  he  speaks  as  follows:  "One  whose  name  I 
•did  not  know;  it  is  said  that  he  is  a  blacksmith."  They  were 
in  the  bedroom,  and  each  had  a  cloth  tied  around  his  face, 
Isut  the  witness  "  could  not  precisely  see  what  they  were  doing." 

The  second  visit  was  made  to  the  rooms  at  seven  o'clock  in 
the  evening,  and  lasted  about  ten  minutes.  At  this  time 
Lehmann  did  not  get  into  the  bedroom,  but  they  were  busy 
there  as  at  the  first  visit.  He  saw  Huebner  working  at  some 
■coil  of  fuse,  which  looked  like  strings  or  white  cord;  he  was 
cutting  it  into  pieces;  they  were  putting  fuse  into  caps  in  the 
front  room.  During  one  of  these  visits,  Lingg  gave  to  Leh- 
mann a  small  leather  hand-satchel  or  trunk,  which  the  latter 
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took  home  and  placed  in  his  woodshed,  and  at  three  o'clock 
next  morning,  after  he  had  learned  of  the  destruction  wrought 
at  the  Hay  market,  carried  "away  to  the  prairie,"  there  bury- 
ing its  contents.  The  satchel  contained  a  tin  box  or  can 
nearly  full  of  dynamite,  and  three  round  bombs,  some  caps, 
and  two  coils  of  fuse.  Another  circumstance  may  be  men- 
tioned in  this  connection.  After  ten  o'clock  on  Tuesday 
night,  when  Lingg  and  Seliger  were  on  Larrabee  Street,  just 
south  of  North  Avenue,  in  the  North  division  of  the  city,  a 
patrol  wagon  passed  them,  which  was  manned  with  police- 
men, and  had  been  summoned  to  the  Haymarket  by  a  call 
through  the  telephone.  Lingg  proposed  to  throw  among  the 
policemen  in  the  wagon  a  bomb,  which  he  had  about  his  per- 
son, and  for  the  purpose  of  exploding  it  demanded  a  light 
of  Seliger,  who  was  smoking  a  cigar  at  the  time.  It  thus 
appears  that  the  bombs  made  by  Lingg  were  made  with  the 
projecting  fuse,  and  so  corresponded  with  the  second  feature 
of  the  exploded  bomb,  as  already  noticed. 

3.  The  shells  of  the  round  bombs  made  by  Lingg  were  con- 
structed of  composite  metal. 

Their  correspondence  in  this  particular  with  the  shell  of 
the  exploded  bomb  tends  very  strongly  to  show  that  the  same 
hand  which  made  them  also  made  the  exploded  bomb. 
Lingg,  Seliger,  Thielen,  and  Hermann  were  frequently  en- 
gaged in  "melting  and  casting"  in  Seliger's  kitchen  during 
the  six  weeks  before  May  1,  1886.  Lingg  melted  lead  or 
some  other  metal  in  a  ladle  on  the  kitchen  stove.  A  pan  is 
identified  as  one  which  was  used  by  him  in  making  the  semi- 
globes  found  in  his  round  bombs.  He  also  made  use  for  such 
purpose  of  clay  molds  constructed  by  himself.  One  of  these 
clay  molds  could  only  be  used  twice. 

Pieces  of  bomb-shells  proven  to  have  been  made  by  Lingg 
in  the  manner  and  witli  the  materials  here  indicated  were 
subjected  to  chemical  analysis.  They  were  composed  of  a 
certain  percentage  of  tin,  and  the  remainder  was  lead,  with 
traces  of  antimony,  iron,  and  zinc.  Out  of  four  bombs  ex- 
amined, the  percentage  of  tin  in  the  diflFerent  bombs  varied 
slightly  in  three,  and  in  the  fourth  considerably  more  than  in 
the  other  three.  As  a  result  of  the  chemical  analysis,  the 
piece  of  shell  taken  from  Degan's  body,  and  the  pieces  of  the 
shells  discovered  in  Lingg's  possession  after  his  arrest,  were 
shown  to  be  composed  of  exactly  the  same  ingredients. 

After  May  4th  there  were  found  in  Lingg's  room  a  metal 
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cup,  a  cold-chisel,  a  file,  shells,  loaded  cartridges,  "metal,  and 
also  some  lead,"  "some  babbitt-metal,  some  sheets  of  lead," 
bolts,  pieces  of  metal  in  a  Japan  dinner-box  with  four  dyna- 
mite gas-pipe  bombs,  two  loaded  ahd  two  empty,  a  Reming- 
ton rifle,  a  round  dynamite  bomb,  loaded,  two  pieces  of  solder, 
a  blast-hammer,  and  a  smaller  pointed  hammer,  a  couple  of 
iron  bits  and  drills,  a  two-quart  pail  with  sawdust  in  the  bot- 
tom, a  tin  quart-basin  with  fuse  and  sawdust  or  dynamite  in 
it,  two  long  cartridges  of  dynamite,  and  some  fuse  already 
fixed,  fuse  about  four  inches  long  and  caps,  a  big  coil  of  fuse 
in  the  trunk,  a  piece  of  block  tin,  a  piece  of  candlestick. 
Babbitt-metal  is  an  alloy  of  copper,  tin,  and  zinc.  Many  of 
the  articles  found  were  chemically  analyzed.  The  candle- 
stick or  toy  proved,  upon  analysis,  to  contain  tin,  lead,  anti- 
mony, zinc,  and  a  trace  of  copper.  All  the  ingredients 
necessary  to  make  up  the  composite  material,  out  of  which 
the  exploded  shell  was  constructed,  were  thus  discovered  to 
be  in  Lingg's  possession. 

The  shell  of  the  globular  bomb,  if  entirely  of  lead,  would  be 
soft  and  yielding,  and  on  this  account  would  fail  to  furnish 
that  degree  of  resistance  to  the  dynamite  which  appears  from 
the  evidence  to  be  necessary,  in  order  to  make  the  explosion 
effective.  It  was  evidently  for  this  reason  that  some  other 
substance,  such  as  tin,  was  combined  with  the  lead  to  give 
the  shell  a  firmer  consistence  and  make  its  effect  more  deadly. 
With  the  same  end  in  view,  nails  and  wire,  as  will  be  here- 
after seen,  were  recommended  by  the  defendant  Engel  to  be 
put  around  the  gas-pipe  bombs. 

It  appears  that  of  the  bombs  made  by  Lingg,  which  were 
analyzed,  each  differed  slightly  from  the  others  in  the  amount 
of  tin,  though  all  contained  the  same  ingredients.  It  also  ap- 
pears that  the  two  halves  of  the  same  bomb  would  differ  some- 
what in  the  proportions  of  the  metal  present,  and  this  accounts 
for  the  fact  that  the  piece  from  Degan's  body  contained  a  very 
little  more  tin  than  the  piece  from  Murphy's  body,  each  evi- 
dently coming  from  a  different  half  of  the  bomb. 

These  slight  differences  are  such  as  would  naturally  be  ex- 
pected when  shells  were  made  with  the  rude  materials  with 
which  Lingg  worked,  melting  his  metals  in  a  small  ladle  on  a 
kitchen  stove,  casting  half  a  shell  at  a  time,  making  use  of 
clay  molds  made  by  himself,  each  one  of  which  could  only  be 
used  twice. 

4.  The  semi-globular  halves  of  par.h  round  bomb  made  by 
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Lingg  were  fastened  together  by  a  bolt,  upon  one  end  of  which 
was  screwed  a  small  iron  nut,  showing  a  remarkable  corre- 
spondence between  the  Lingg  bombs  and  the  exploded  bomb 
in  the  fourth  peculiarity  of  the  latter,  which  has  been  hereto- 
fore mentioned. 

On  the  morning  of  Tuesday,  May  4th,  Lingg  left  Seliger's 
house  to  go  to  a  meeting  on  the  West  Side,  and  did  not  re- 
turn until  one  o'clock  in  the  afternoon.  Before  leaving,  he 
instructed  Seliger  to  go  to  work  at  the  bombs,  remarking  that 
they  would  be  taken  away  that  day.  He  gave  Seliger  a  bolt, 
and  said  "  that  he  had  not  enough  of  those  bolts,"  and  told 
him  to  go  to  Clybourne  Avenue  and  ''  get  there  some  that  h* 
had  already  spoken  to  the  man  about."  About  fifty  of  the 
bolts  were  procured  in  accordance  with  the  directions  thus 
given.  Seliger  was  engaged  in  the  forenoon  in  drilling  holes 
in  the  shells  already  on  hand  for  the  bolts  to  pass  through. 
He  was  chided  by  Lingg,  upon  the  latter's  return,  for  having 
progressed  bo  slowly  with  the  work,  and  was  informed  that 
they  would  "  have  to  work  very  diligently  during  the  after- 
noon." 

The  evidence  shows  that  the  bolt  used  by  Lingg  was  a  me- 
tallic pin  running  through  the  bomb,  that  a  head  was  formed 
on  one  end  of  this  pin,  and  on  the  other  end  there  was  cut  a 
thread,  upon  which  was  screwed  a  movable  piece  called  a  nut, 
the  head  at  one  end  and  the  nut  at  the  other  holding  the  two 
semi-globes  together.  These  bolts  were  found  in  the  bombs 
afterwards  taken  from  the  possession  of  Lingg,  and  proven 
by  the  undisputed  testimony  in  the  case  to  have  been  made 
by  him. 

The  nut  taken  from  the  body  of  Hahn,  and  which  was  a 
part  of  the  exploded  bomb,  was  applied  to  the  threaded  end 
of  one  of  the  bolts  taken  from  a  bomb  made  by  Lingg,  and  was 
found  to  fit  it  exactly.  This  cannot  be  regarded  otherwise 
than  as  a  circumstance  of  very  grave  significance. 

In  view  of  the  considerations  thus  far  presented,  and  of 
others  which  will  suggest  themselves  as  the  examination  pro- 
ceeds, we  think  the  jury  were  warranted  in  believing  from  the 
evidence  that  the  bomb  which  killed  Degan  was  one  of  the 
bombs  made  by  the  defendant  Lingg. 

This  conclusion  receives  indorsement  from  the  fact  th;it 
the  making  of  such  bombs  as  have  been  described  is  a  new, 
unusual,  and  dangerous  occupation.  There  are  no  bomb  man- 
ufactories.    A  bomb  is  not  an  article  which  can  be  bought  in 
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the  market,  like  a  revolver.  He  who  would  use  such  a  weapon 
must  make  it  himself. 

According  to  the  evidence  in  this  record,  dynamite  is  com- 
posed of  nitro-glycerine  and  clay  or  sawdust;  it  must  be 
handled  with  care;  it  will  explode  if  subjected  to  too  great  a 
degree  of  heat;  it  should  not  be  exposed  to  the  rays  of  the  sun, 
or  placed  too  near  the  fire;  if  kept  for  any  length  of  time,  it 
must  be  stored  with  caution,  for  instance,  it  is  recommended 
that  it  be  wrapped  in  oil-paper,  placed  in  a  box  of  sawdust, 
and  buried  in  the  cellar;  when,  in  handling  it,  it  gets  upon 
the  skin,  headache  is  produced;  if  its  dangerous  gases  are 
inhaled,  frightful  pains  in  the  head  will  be  the  result.  More- 
over, information  as  to  its  peculiarities  and  as  to  the  safest 
mode  of  handling  it  is  limited,  and  to  some  extent  not  acces- 
sible. 

For  these  reasons,  so  hazardous  a  business  as  filling  bomb- 
shells with  dynamite  will  not  usually  be  engaged  in.  Hence, 
when  a  murder  is  the  result  of  the  explosion  of  a  dynamite 
bomb,  and  about  the  time  of  the  murder  a  man  is  found 
making  such  bombs  near  the  scene  of  the  explosion,  his  re- 
sponsibility for  the  crime,  viewed  in  connection  with  other 
criminating  circumstances  which  may  exist,  will  be  a  more 
natural  inference  than  where  some  more  common  weapon  of 
destruction  has  been  used. 

The  next  question  to  be  considered  is,  Why  did  the  defend- 
ant Lingg  make  the  bomb  which  killed  Degan? 

In  order  to  satisfactorily  answer  this  question,  it  becomes 
necessary  to  examine  the  character  and  purposes  of  an  asso- 
ciation with  which  all  the  defendants  in  this  case  were  con- 
nected. 

The  record  shows  the  existence  of  an  organization  known 
as  the  International  Workingmen's  Association,  or  the  Inter- 
national Arbeiter  Association,  generally  called  the  Interna- 
tionals, and  sometimes  designated  for  brevity  as  the  I.  A.  A. 

The  platform,  or  declaration  of  principles,  adopted  by  this 
organization  was  published  by  a  certain  bureau  of  informa- 
tion and  by  certain  newspapers,  called  the  Alarm  and  the 
Arbeiter  Zeitung,  which  are  more  particularly  referred  to  here- 
after. It  appeared  in  all  the  issues  of  the  latter  paper  during 
the  months  of  February,  March,  and  April,  1886.  It  is  too 
long  for  insertion  here.  It  urges  that  the  present  system, 
under  which  property  is  owned  by  individuals,  should  be  de- 
stroyed, and  that  all  capital  which  has  been  produced  by  labor 
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should  be  transformed  into  common  property.  It  says:  "  It  is 
only  when  capital  is  made  common  and  indivisible  that  all 
can  be  made  to  partake  fully  and  freely  of  the  fruits  of  com- 
mon activity;  only  by  the  impossibility  of  acquiring  individual 
(private)  capital  can  every  one  be  compelled  to  work  who 
claims  the  right  to  live."  It  charges  that  the  government,  the 
law,  the  schools,  the  churches,  the  press,  are  in  the  pay  and 
under  the  sway  of  the  property-owning  and  capitalistic  classes, 
and  that  the  laboring  classes  must  achieve  their  deliverance 
through  their  own  strength. 

This  International  platform  thus  addresses  the  workiugmen: 
**  As  in  former  times  no  privileged  class  ever  relinquished  its 
tyranny,  no  more  can  we  take  it  for  granted  that  the  capital- 
ists of  the  present  day  will  forego  their  privileges  and  their 
authority  without  compulsion It  is  therefore  self-evi- 
dent that  the  fight  of  proletarianism  (the  laboring  classes) 
against  the  bourgeoise  (the  middle  classes)  must  have  a  vio- 
lent revolutionary  character,  and  that  mere  wage  conflicts  can 
never  lead  to  the  goal.  We  could  show,  by  numerous  illus- 
trations, that  all  attempts  which  have  been  made  in  the  past 
to  do  away  with  the  existing  monstrous  social  system  through 
peaceable  means,  for  example,  through  the  ballot-box,  have 

been  entirely  useless,  and  will   be  so   in   the   future 

We  know,  therefore,  that  the  ruling  classes  will  not  volun- 
tarily relinquish  their  prerogative,  and  will  make  no  conces- 
sions to  us.  Under  all  these  circumstances,  there  is  only  one 
remedy  left,  —  force!  ....  Therefore,  it  is  your  right,  it  is 
your  duty,  says  Jefferson,  to  arm  yourselves.  Agitation,  with 
a  view  to  organization,  organizations  for  the  purpose  of  re- 
bellion; herein  is  indicated  in  a  few  words  the  way  which 
workingmen  must  take,  if  they  would  rid  themselves  of  their 
chains." 

It  is  here  admitted  that  the  property  of  each  individual  iu 
the  community  could  not  be  taken  away  from  him  and  put 
into  a  common  fund  to  be  divided  among  all  the  members  of 
the  community  without  a  resort  to  revolution  and  force.  The 
way  to  the  result  sought  to  be  reached  by  the  International 
platform  here  referred  to  leads  through  the  crimes  of  rob- 
bery, theft,  and  murder,  to  the  destruction  of  the  existing  sys- 
tem of  social  order,  and  of  all  the  laws  and  institutions  upon 
which  that  system  is  based. 

The  association,  whose  principles  are  thus  outlined  in  its 
platform,  was  divided  into  groups,  of  which  there  were  eighty 
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an  the  United  States  in  March,  1885,  located  principally  in 
the  centers  of  industry.  For  some  time  prior  to  May  1, 1886, 
there  was  a  number  of  these  groups  in  Chicago.  The  follow- 
ing are  spoken  of  by  different  witnesses:  The  North  Side 
group,  which  met  at  No.  58  Clybourne  Avenue-  in  the  North 
division  of  the  city;  the  Northwest  Side  group,  which  met  at 
Thalia  Hall,  No.  636  Milwaukee  Avenue  in  the  northwestern 
part  of  the  city;  the  American  group,  which  met  generally  at 
No.  54  West  Lake  Street  in  the  West  division  of  the  city,  but 
sometimes  at  Baum's  Pavilion  at  the  corner  of  Cottage  Grove 
Avenue  and  Twenty-second  Street  in  the  South  division  of  the 
<;ity,  and  at  No.  45  North  Clark  Street,  No.  106  Randolph 
Street,  and  on  the  Lake  Front;  the  group  "  Karl  Marx,"  which 
met  at  No.  63  Emma  Street  in  the  West  division;  the  group 
"Freiheit,"  which  met  on  Sherman  Street  in  the  South  division; 
the  Southwest  Side  group,  which  met  at  No.  611  Throop  Street 
in  the  southwestern  part  of  the  city;  the  group  "Jefferson  No. 
1,"  which  met  at  No.  600  Milwaukee  Avenue. 

The  defendants  Schwab,  Neebe,  and  Lingg  belonged  to  the 
North  Side  group,  the  defendants  Engel  and  Fischer  to  the 
Northwest  Side  group,  and  the  defendants  Spies,  Parsons,  and 
Fielden  to  the  American  group.  Spies  had  also  belonged  to 
the  Northwest  Side  group. 

The  members  of  these  groups  were  known  by  numbers,  and 
not  by  names.  The  members  of  the  North  Side  group  began 
to  be  known  by  numbers  in  July,  1884.  The  number  of  the 
witness  Seliger,  who  belonged  to  the  North  Side  group,  was 
72.  Certain  members  of  these  groups  were  armed  with  rifles 
and  drilled  regularly  once  a  week  at  their  respective  places 
■of  meeting,  taking  their  rifles  home  with  them  after  drill. 
These  armed  members  were  known  and  designated  as  the 
"  armed  sections  "  of  the  groups.  The  North  Side  group  met 
•every  Monday  night  at  58  Clybourne  Avenue,  and  the  armed 
section  drilled  there  every  Sunday  morning.  The  armed  sec- 
tion of  the  American  group  met  every  Monday  evening  at  No. 
54  West  Lake  Street.  The  Northwest  Side  group  met  Thurs- 
day evening  at  No.  636  Milwaukee  Avenue.  The  Southwest 
Side  group  met  every  Saturday  evening  at  No.  611  Throop 
Street. 

There  was  also  a  certain  armed  socialistic  organization, 
called  the  Lehr  und  Wehr  Verein,  whose  members  seem  to 
have  been  members,  also,  of  the  International  groups,  but  to 
have  been  of  a  higher  rank  and  to  have  attained  a  higher 
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grade  in  the  perfection  of  their  drill  than  was  the  case  with 
the  ordinary  members  of  the  "  armed  sections."  The  evidence 
does  not  disclose  the  exact  number  of  those  who  belonged  to 
the  Lehr  und  Wehr  Verein  at  the  time  of  the  trial,  but  in 
1879  it  had  one  thousand  men.  Its  members  were  armed 
with  Springfield  rifles,  and  were  known  by  numbers.  They 
conducted  their  drills  and  military  exercises  at  Thalia  Hall, 
No.  636  Milwaukee  Avenue,  where  the  Northwest  Side  group, 
the  most  radically  anarchistic  of  all  the  groups,  held  its  meet- 
ings. 

The  Lehr  und  Wehr  Verein  had  four  companies  in  Chicago. 
The  witness  August  Krueger,  whose  number  was  8,  was  or- 
derly sergeant  and  corresponding  secretary  of  the  second  com- 
pany. Godfried  Waller,  whose  number  was  19,  and  Bernard 
Schrade,  whose  number  was  32,  were  members  of  this  second 
company.  Schrade  also  belonged  to  the  Northwest  Side  group, 
and  says  they  drilled  once  a  week,  and  kept  their  Springfield 
rifles  at  home.  The  third  company  seems  to  have  had  a 
drill  every  Thursday  evening  at  a  workingmen's  hall  on  West 
Twelfth  Street. 

The  "  armed  section  "  of  the  American  group  was  called  the 
International  Rifles.  After  one  of  its  drills,  on  August  24, 
1885,  at  No.  54  West  Lake  Street,  ten  men,  dressed  in  blue 
blouses,  and  each  armed  with  a  Springfield  rifle,  and  who 
belonged  to  the  first  company  of  the  Lehr  und  Wehr  Verein, 
were  introduced  into  the  room  and  drilled  for  the  benefit  of 
the  new  members  of  the  International  Rifles.  It  was  then 
and  there  stated,  that,  in  case  of  a  conflict  with  the  authori- 
ties, the  International  Rifles  were  to  act  in  concert  with  the 
Lehr  und  Wehr  Verein,  and  obey  the  orders  of  its  officers. 
From  this  it  would  appear  that  the  Lehr  und  Wehr  Verein, 
or  its  officers,  were  to  direct  the  movements  of  the  ordinary 
"  armed  sections,"  when  occasion  should  require. 

In  the  spring  of  1885  there  were  in  the  city  of  Chicago  three 
thousand  of  these  armed  socialists,  of  whom  the  defendant 
Parsons  then  said  that  "  they  were  well  armed  with  rifles  and 
revolvers,  and  would  have  dynamite  and  bombs  when  they 
got  ready  to  use  them."  As  they  were  known  by  numbers, 
no  record  was  kept  of  their  names,  and  a  system  was  adopted 
by  which  the  members  would  be  as  little  known  to  each  other 
as  possible. 

These  groups  were  represented  by  a  general  committee,  com- 
posed of  delegates  from  all  the  groups  of  the  International 
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Association  in  Chicago.  This  committee  met  every  two  weeks 
in  a  building  in  the  South  division  of  the  city,  known  as  No. 
107  Fifth  Avenue,  and  called  by  the  witnesses  the  Arbeittr 
Zeitung  building,  or  the  building  of  the  International  Arbei- 
ter  Association.  The  meetings  of  this  committee  were  held 
in  a  library-room,  which  is  spoken  of  by  one  of  the  witnesses 
as  belonging  to  the  Arbeiter  Zeitung  newspaper  hereinafter 
mentioned,  and  which  was  located  in  the  rear  of  the  office- 
room  of  that  paper.  In  August,  1885,  at  the  time  of  what  i& 
called  the  "  car-drivers'  strike,"  the  witness  Seliger  was  pres- 
ent in  this  room  as  a  delegate  from  the  North  Side  group  to 
the  meeting  of  the  general  committee,  and  speaks  of  the  de- 
fendant Spies  as  being  there  present  on  that  occasion. 

The  members  of  the  general  committee  had  been  in  the  habit 
of  meeting  in  this  library-room  for  a  number  of  years,  certainly 
since  1880.     One  Hirschberger  was  the  librarian. 

An  exception  should  be  made  to  the  statement  that  all  the 
groups  appointed  delegates  to  the  general  committee.  The 
Northwest  Side  group  did  not  do  so;  and  the  reason  given  for 
this  by  Fricke,  who  was  at  one  time  a  member  of  that  group, 
and  for  two  years  book-keeper  of  the  Arbeiter  Zeitung,  was, 
that  the  principles  of  the  Northwest  Side  group  were  more 
strongly  anarchistic  than  those  of  the  other  groups.  It  was 
called  an  "  autonomous  "  group. 

A  newspaper,  called  the  Arbeiter  Zeitung,  and  conducted 
in  the  interest  of  the  German-speaking  groups  of  the  Inter- 
national Arbeiter  Association,  was  published  in  the  building 
No.  107  Fifth  Avenue,  and  had  its  office  and  editorial-rooms 
there.  Its  superintendent  and  chief  editor  was  the  defendant 
Spies.  The  defendant  Schwab  was  co-editor,  and  wrote  some 
of  the  most  important  of  the  editorials.  The  defendant 
Fischer  was  a  type-setter  in  the  office,  and  about  the  1st  of 
May,  1886,  was  the  head  foreman  of  the  printing-department. 
This  paper  was  owned  by  a  corporation,  in  which  Spies, 
Schwab,  Fischer,  and  Neebe  were  stockholders.  It  was  printed 
in  the  German  language,  and  besides  its  daily  issue,  had  a 
Sunday  edition,  called  the  Fackel,  and  a  weekly  edition 
called  the  Vorbote.  Its  circulation  was  about  three  thousand 
six  hundred.  Notices  of  the  meetings  of  workingmen  were 
inserted  in  its  columns  without  charge. 

Another  newspaper  by  the  name  of  the  Alarm,  owned  by 
the  International  Arbeiter  Association,  and  conducted  in  the 
English  language  in  the  interest  of  the  English-speaking. 
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groups,  was  also  published  at  the  same  building,  —  No.  107 
Fifth  Avenue.  Its  editor  and  manager  from  October,  1884, 
to  May,  1886,  was  the  defendant  Parsons.  The  defendant 
Fielden  owned  some  of  the  stock  in  the  corporation  which 
controlled  it.  Its  circulation  was  about  two  thousand.  It 
was  first  issued  as  a  weekly,  and  afterwards  as  a  semi-monthly, 
paper.  Still  another  newspaper,  called  the  Anarchist,  was 
started  in  Janua'-y  or  February,  1886,  by  the  Northwest  Side 
group,  and  two  of  the  South  Side  groups.  It  was  under  the 
management  of  the  defendant  Engel.  Its  origin  was  an- 
nounced as  being  due  to  the  fact  that  the  Arbeiter  Zeitung 
was  not  outspoken  enough  in  its  anarchistic  principles.  Its 
efforts  were  directed  to  the  same  ends  as  those  contemplated 
by  the  other  papers  mentioned. 

All  the  bills  for  the  printing  of  the  Arbeiter  Zeitung  and 
the  Alarm  were  made  out  to  the  Arbeiter  Zeitung,  and  were 
paid  by  the  defendant  Spies,  occasionally  by  check,  but  gen- 
erally in  currency. 

There  was  a  bureau  of  information  of  the  Internationals. 
This  also  had  its  headquarters  at  the  Arbeiter  Zeitung  build- 
ing. The  bureau  of  information,  designated  to  act  for  the  years 
1885  and  1886,  consisted  of  the  defendants  Spies  and  Parsons, 
the  librarian  Hirschberger,  one  Belthazer  Rau,  an  advertising 
agent  of  the  Arbeiter  Zeitung,  and  one  Joseph  Bach,  a  mem- 
ber of  the  North  Side  group,  and  afterwards  a  director  of  the 
Arbeiter  Zeitung.  Letters  were  always  addressed  to  Spies,  as 
a  member  of  this  bureau,  at  107  Fifth  Avenue. 

Besides  the  regular  weekly  meetings  of  the  groups  hereto- 
fore mentioned  in  their  respective  halls,  there  was  occasionally 
a  meeting  of  all  the  "  armed  sections  "  of  the  different  groups 
at  No.  54  West  Lake  Street,  known  as  Greif 's  Hall. 

These  meetings  of  the  "  armed  sections,"  whose  members 
were  located  in  the  North,  South,  and  West  divisions  of  the 
city,  were  irregular.  They  were  called  by  a  signal  given  by 
the  Arbeiter  Zeitung.  This  signal  was:  "  Y.  —  Komme  Mon- 
tag  Abend,"  or  "  Y.  —  Come  Monday  night."  Whenever  these 
words  appeared  in  the  letter-box  column  of  the  Arbeiter  Zei- 
tung, they  were  understood  to  be  a  summons  to  the  "  armed 
sections  "  to  meet  on  Monday  night,  at  Greif 's  Hall. 

The  evidence  in  the  record  shows  that  there  were  in  the  city 
of  Chicago  twenty-five  or  thirty  labor  unions,  containing  from 
fifteen  thousand  to  sixteen  thousand  laborers,  and  that  dele- 
gates from  these  unions  constituted  a  body  called  the  Central 

JLM.  St.  Rkp.,  Vol.  III.  — 23 


35i  Spies  v.  People.  [Illinois, 

Labor  Union.  The  large  majority  of  those  who  belonged  to  the 
labor  unions  were  well-meaning  workingmen,  whose  designs 
"were  not  unlawful,  and  the  object  of  whose  organization  was 
to  better  their  own  condition.  They  did  not  all  belong  to  the 
groups  of  the  International  Association.  But  the  members  of 
those  groups  were,  as  a  general  thing,  also  members  of  the  dif- 
ferent labor  unions. 

It  thus  appears  that  the  branch  of  the  International  Work- 
tngmen's  Association  which  existed  in  Chicago  during  the 
year  1885,  and  up  to  May  4,  1886,  was  a  compact,  well-dis- 
ciplined organization.  At  the  head  of  it  was  a  general  or 
■central  co.nmittee.  Next  to  the  committee  came  the  Lehr  und 
Wehr  Verein,  a  secret  military  organization  divided  into  com- 
panies. Next  to  the  Lehr  und  Wehr  Verein  came  the  "  armed 
sections  "  of  the  various  groups,  practici-^g  their  weekly  drills 
at  night  and  on  Sunday  in  various  parts  of  the  city,  and,  in 
some  instances,  under  the  direction  of  the  ofl&cers  of  the  Lehr 
und  Wehr  Verein.  Next  came  the  u  larmed  members  of  the 
groups,  who  were  constantly  in  contact  with  their  armed 
brethren,  and  in  hearty  sympathy  with  th:ir  purposes  and 
principles.  As  to  some  or  the  groups,  however,  all  the  mem- 
bers seem  to  have  been  engaged  in  arming  and  drilling. 

There  can  be  no  doubt  that  the  organization  here  described 
was  an  unlawful  conspiracy. 

1.  Its  purpose  was  unlawful.  It  designed  to  bring  about  a 
fiocial  revolution.  Social  revolution  meant  the  destruction  of 
the  right  to  private  ownership  of  property,  or  of  the  right  of 
the  individual  to  own  property;  it  meant  the  bringing  about 
of  a  state  of  society  in  which  all  property  should  be  held  in 
common.  As  a  court,  we  are  not  concerned  with  the  question 
whether  it  was  right  or  wrong  to  adopt  and  advocate  an 
abstract  theory  in  regard  to  the  ownership  of  property  such 
as  is  here  indicated.  But  this  abstract  theory  assumed  a  con- 
crete and  practical  form.  The  police  and  militia  were  looked 
upon  as  protectors  and  guardians  of  the  form  of  ownership  in 
property  which  was  objected  to.  Hence  "  social  revolution  " 
meant  war  upon  the  police  and  militia.  The  destruction  by 
force  of  the  police  and  militia  in  the  city  of  Chicago  was  the 
practical  object  which  this  organization  proposed  to  accomplish 
hi  that  city. 

2.  Its  methods  were  unlawful.  The  arming  and  drilling  of 
the  groups  was  in  violation  of  the  militia  law  of  the  state  of 
Illinois,  which  provides  that  "  it  shall  not  be  lawful  for  any 
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body  of  men  whatever,  other  than  the  regular  organized  volun- 
teer militia  of  this  state,  and  the  troops  of  the  United  States, 
to  associate  themselves  together  as  a  military  company  or 
organization,  to  drill  or  parade  with  arms  in  any  city  or  town 
of  this  state  without  the  license  of  the  governor  thereof,''  etc. 
It  is  not  pretended  that  any  such  license  was  ever  issued  to 
these  groups  by  the  governor  of  the  state. 

The  central  or  governing  authority  of  this  International 
organization  had  its  headquarters  in  the  Arbeiter  Zeitung 
building,  and  in  a  room  connected  with  the  office  of  the 
Arbeiter  Zeitung  newspaper.  From  that  place  mainly  its 
policy  was  dictated,  and  the  orders  which  controlled  its  move- 
ments were  issued.  Among  the  principal  persons  who  shaped 
its  policy  and  outlined  its  course  of  action  were  the  defend- 
ants Spies,  Schwab,  Engel,  Lingg,  Fielden,  Parsons,  Fischer, 
and,  in  a  subordinate  degree,  Neebe. 

These  defendants  sought  to  use  the  organization  for  the 
purpose  of  bringing  about  the  "  social  revolution,"  and,  to  that 
end,  endeavored  to  increase  its  membership  and  perfect  its  dis- 
cipline so  as  to  hurl  it  against  the  police  and  militia  as  the 
representatives  of  law  and  order.  Among  the  means  employed 
to  accomplish  this  were  "  agitation,  with  a  view  to  organiza- 
tion," and  "organizations  for  the  purpose  of  rebellion."  The 
object  of  "  agitation  "  was  to  increase  the  ranks  of  the  "  armed 
sections"  of  the  international  groups  by  recruits  from  the 
"labor  unions,"  and  other  associations  of  workingmen.  The 
meaning  of  "  organization  "  was  the  arming  of  such  recruits 
with  dynamite  and  revolvers. 

During  the  years  1885  and  1886,  the  defendants  Spies, 
Schwab,  Parsons,  Engel,  and  Fielden,  by  numerous  speeches, 
and  by  articles  published  in  the  newspaper  organs  above  men- 
tioned, persistently  advised  and  encouraged  the  workingmen 
to  arm  themselves  for  a  conflict  with  what  were  called  the 
property-owning  classes,  and  with  the  police  and  militia,  who 
were  regarded  as  the  special  protectors  of  those  classes.  These 
speeches  were  made  at  picnics,  in  workingmen's  halls,  at 
gatherings  of  the  International  groups,  in  Market  Square,  and 
from  the  windows  of  the  Abeiter  Zeitung  building.  They 
denounced  the  police  and  militia.  They  inveighed  against  the 
"  private  right  of  property."  They  advised  the  purchase  of 
rifles  and  dynamite. 

Extracts  from  the  Alarm,  the  Arbeiter  Zeitung,  and  the 
Anarchist,  and   from   speeches  of   Schwab,   Spies,   Parsons, 
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Ficlden,  and  Engel,  are  set  out  in  the  statement  which  pre- 
cedes this  opinion. 

The  articles  in  the  Alarm  were  most  of  them  written  by  the 
defendant  Parsons,  but  some  of  them  by  the  defendant  Spies. 
The  articles  quoted  from  the  Arbeiter  Zeitung  were  written 
by  the  defendants  Schwab  and  Spies.  The  single  extract 
from  the  Anarchist  was  written  by  the  defendant  Engel. 

The  articles  and  speeches  so  collated  are  of  the  most  vio- 
lent and  incendiary  character.  They  seek  to  inspire  a  feeling 
of  hatred  among  the  workingmen  against  the  police  and  mili- 
tia and  the  property-owning  classes.  They  not  only  recom- 
mend the  worldngnien  to  arm  themselves  with  dynamite  and 
rifles,  but  they  give  specific  instructions  how  to  handle 
and  use  dynamite,  and  how  to  make  bombs,  and  how  to  pro- 
cure weapons.  They  recommend  the  workingmen  to  attend 
the  meetings  of  the  International  Arbeiter  Association  and 
read  its  organs.  They  advise  the  formation  of  special  groups 
for  committing  deeds  of  violence,  which  are  called  "revolution- 
ary actions,"  and  point  out  the  means  of  avoiding  discovery 
after  such  deeds  are  committed.  In  the  Arbeiter  Zeitung 
articles  will  be  found  such  expressions  as  these:  "Each  work- 
iugman  ought  to  have  been  armed  long  ago";  "Daggers  and 
revolvers  are  easily  to  be  gotten,  hand-grenades  are  cheaply 
to  be  produced;  explosives,  too,  can  be  obtained";  "The  work- 
ingmen ought  to  take  aim  at  every  member  of  the  militia"; 
"  Your  passport  to  it — Eden — is  that  banner  which  calls  to  you 
in  flaming  letters  the  word  'anarchy'";  "Therefore,  working- 
men,  do  arm  yourselves  with  the  most  efiective  means"; 
"  There  is  no  other  way  than  to  become  immediately  soldiers 
of  the  revolutionary  army  and  establish  conspiring  groups, 
and  let  the  ruins  fall  on  the  homes  of  such";  "We  wonder 
whether  the  workingmen  ....  will  at  last  supply  themselves 
with  weapons,  dynamite,  and  prussic  acid";  "Workingmen, 
arm  yourselves";  "Enough  is  said  about  the  importance  of 
being  armed We  are  to  go  to  work  to  supply  our- 
selves as  quickly  as  possible  with  these  useful  things 

Dynamite  bears  several  names  here  in  America;  among  others 
it  is  known  in  trade  also  under  the  names  of  Hercules  pow- 
der and  giant  powder";  "There  marched  a  strong  company 
of  well-armed  comrades  of  the  various  groups;  ....  the 
nitro-glycerine  pills  were  not  missing";  "There  exists  to-day 
an  invisible  network  of  fighting  groups";  "Every  trades-union 
ehould  make  it  obligatory  to  every  member  to  keep  a  good 
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gun  at  home  and  ammunition";  "If  we  do  not  bestir  our- 
selves for  a  bloody  revolution,  we  cannot  leave  anything  to 
our  children  but  poverty  and  slavery.  Therefore  prepare 
yourselves  in  all  quietness  for  the  revolution." 

The  following  expressions  will  be  found  in  the  extracts  from 
the  Alarm:  — 

"  One  man,  armed  with  a  dynamite  bomb,  is  equal  to  one 
regiment  of  militia,"  etc.;  "Every  man  who  is  master  of  these 
explosives  cannot  be  approached  by  an  army  of  men";  "How 
can  all  this  be  done  ?  Simply  by  making  ourselves  masters  of 
the  use  of  dynamite;  then  ....  administer  instant  death,  by 
any  and  all  means,  to  any  and  every  person  who  attempts  to 

continue  to  claim  personal  ownership  in  rnything Our 

war  is  not  against  men,  but  against  systems;  yet  we  must 

prepare  to  kill  men  who  will  try  to  defeat  our  cause 

The  rich  are  only  worse  than  the  poor  because  they  have 
more  power  to  wield  this  infernal  'property-right'";  "Dyna- 
mite is  the  emancipator  1  In  the  hands  of  the  enslaved  it  cries 
aloud,  ^  Justice  or  annihilation.'  But,  best  of  all,  the  working- 
men  are  not  only  learning  its  use;  they  are  going  to  use  it. 
They  will  use  it,  and  efifectually,  until  personal  ownership, 
property  rights  are  destroyed,  etc.  ....  Hail  to  the  social 
revolution!  Hail  to  the  deliverer.  Dynamite";  "Nothing  but 
an  uprising  of  the  people  and  a  bursting  open  of  all  stores  and 
storehouses  to  the  free  access  of  the  public,  and  a  free  appli- 
cation of  dynamite  to  every  one  who  opposes,  will  relieve  the 
world  of  this  infernal  nightmare  of  property  and  wages"; 
"  Seeing  the  amount  of  needless  suffering  all  about  us,  we  say 
a  vigorous  use  of  dynamite  is  both  humane  and  economical. 
....  It  is  upon  this  theory  that  we  advocate  the  use  of  dyna- 
mite. It  is  clearly  more  humane  to  blow  ten  men  into  eternity 
than  to  make  ten  men  starve  to  death";  "Dynamite!  of  all 
the  good  stuff,  this  is  the  stuff.  Stuff  several  pounds  of  this 
sublime  stuff  into  an  inch-pipe  gas  or  water  pipe,  plug  up 
both  ends,  insert  a  cap  with  a  fuse  attached,  place  this  in  the 
immediate  neighborhood  of  a  lot  of  rich  loafers,  who  live  by 
the  sweat  of  other  people's  brows,  and  light  the  fuse.  A  most 
cheerful  and  gratifying  result  will  follow";  "The  next  issue 
of  the  Alarfia  will  begin  the  publication  of  a  series  of  articles 
concerning  revolutionary  warfare,  viz.:  'The  Manufacture  of 
Dynamite  Made  Easy,'  '  Manufacturing  Bombs,'  '  How  to  Use 
Dynamite  Properly,'"  etc.;  "All  governments  are  domineer- 
ing powers,  etc Assassination  will  remove  the  evil  from 
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the  face  of  the  earth Assassination  properly  applied  is 

wise,  just,  humane,  and  brave.  For  freedom,  all  things  are  just"; 
"Though  everybody  nowadays  speaks  of  dynamite,  ....  few 
have  any  knowledge  of  the  general  character  and  nature  of 
this  explosive.  For  those  who  will  sooner  or  later  be  forced 
to  employ  its  destructive  qualities  in  defense  of  their  rights  as 
men,  and  from  a  sense  of  preservation,  a  few  hints  may  not  be 
out  of  place.  Dynamite  may  be  handled  with  perfect  safety, 
if  proper  care  is  used,"  etc.  (Then  follow  a  series  of  minute 
directions.) 

During  the  months  of  December,  1885,  January,  February, 
and  Match,  1886,  the  following  notice  appeared  in  the  Arbeiter 
Zeitung:  — 

"'Exercise  in  Arms.'  Workingmen  who  are  willing  to  ex- 
ercise in  the  handling  of  arms  should  call  every  Sunday  fore- 
noon, at  half-past  nine,  at  No.  58  Clybourne  Avenue,  where 
they  will  receive  instructions  gratuitously." 

In  the  Alarm  from  August  17,  1885,  to  April  24,  1886,  ap- 
peared the  following  notice:  — 

"The  armed  section  of  the  American  group  meets  Monday 
night,  at  No.  54  West  Lake  Street." 

One  Herr  Most  had  prepared  a  treatise  or  book,  entitled 
Revolutionary  Warfare,  containing  instructions  that  entered 
into  the  minutest  details  as  to  the  best  mode  of  prepar- 
ing dynamite  and  other  explosives,  and  of  making  bombs  and 
other  weapons.  From  time  to  time,  in  1885  and  1886,  the 
Alarm  and  the  Arbiter  Zeitung  published  translations  and  ex- 
tracts from  this  book,  for  the  evident  purpose  of  communicat- 
ing the  information  in  it  to  the  members  of  the  groups  and  to 
their  other  readers  among  the  workingmen.  Specimen  extracts 
from  this  treatise  are  set  out  in  the  statement  which  prefaces 
this  opinion. 

In  the  extract  from  the  Anarchist  will  be  found  the  follow- 
ing expressions:  "All  government  we  hate Complaints 

should  be  sent  to  G.  Engel Workingmen  and  fellows: 

....  he  who  would  war  successfully  must  equip  himself 

with  all  implements  adapted  to  destroy  his  opponents 

We  strive  towards  the  overthrow  of  the  existing  order,"  etc. 

The  defendant  Schwab,  in  a  speech  delivered  on  April  26, 
1886,  about  a  week  before  the  Hay  market  meeting,  said: 
"Everywhere  police  and  murderers  are  employed  to  grind 
down  workingmen.      For  every  workingman  who  has  died 
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through  the  pistol  of  a  deputy  sheriff,  let  ten  of  those  execu- 
tioners fall.     Arm  yourselves! " 

The  defendant  Spies,  in  a  speech  made  in  October,  1885, 
said  that  "there  were  nine  millions  of  people  engaged  in  in- 
dustrial trades  in  this  country;  there  were  but  one  million  of 
them  as  yet  organized,  while  there  were  two  millions  of  them 
unemployed;  to  make  a  movement  in  which  they  were  en- 
gaged a  successful  one,  it  must  be  a  revolutionary  one;  don't 
let  us  ...  .  forget  the  most  forcible  argument  of  all,  —  the 
gun  and  dynamite." 

In  speeches  made  by  him,  the  defendant  Parsons  said,  in 
February,  1885:  "We  need  no  President,  no  congressmen,  no 
police,  no  militia,  and  no  judges;  they  are  all  leeches  sucking 
the  blood  of  the  poor,  who  have  to  support  them  by  their 
labor;  I  say  to  you,  rise,  one  and  all,  and  let  us  exterminate 
them  all.  Woe  to  the  police  or  the  militia  whom  they  send 
against  us!"  In  April,  1885,  he  said:  "The  only  way  to 
convince  these  capitalists  and  robbers  is  to  use  the  gun  and 
dynamite."  Again,  he  said,  in  April,  1885:  "If  we  would 
achieve  our  liberation  from  economic  bondage,  and  acquire 
our  natural  right  to  life  and  liberty,  every  man  must  lay  by 
a  part  of  his  wages,  buy  a  Colt's  navy  revolver,  a  Winchester 
rifle,  and  learn  how  to  make  and  to  use  dynamite.  Then  raise 
the  flag  of  rebellion,  the  scarlet  banner  of  liberty,  fraternity, 
equality,  and  strike  down  to  the  earth  every  tyrant  that  lives 
upon  this  globe.  Tyrants  have  no  rights  which  we  should 
respect.  Until  this  is  done,  you  will  continue  to  be  robbed, 
to  be  plundered,  to  be  at  the  mercy  of  the  privileged  few; 
therefore  agitate  for  the  purpose  of  organization,  organize  for 
the  purpose  of  rebellion;  for  wage-slaves  have  nothing  to  lose 
but  their  chains."  And  in  August,  1885,  referring  to  the 
Btreet-car  strike,  he  said:  "If  but  one  shot  had  been  fired, 
and  Bonfield  had  happened  to  be  shot,  the  whole  city  would 
have  been  deluged  in  blood,  and  the  social  revolution  would 
have  been  inaugurated." 

The  defendant  Fielden,  in  speeches  made  by  him,  said,  la 
March,  1885:  "I  want  all  to  organize;  every  v/orkingman  in 
Chicago  ought  to  belong  to  our  organization;  it  is  of  no  use 
to  go  and  beg  of  our  masters  to  give  us  more  wages  or  better 
times.  When  I  say  'organize,'  I  mean  for  you  to  use  force; 
it  is  of  no  use  for  the  working  people  to  hope  to  gain  anything 
by  means  of  the  ordinary  weapons;  every  one  of  you  must 
learn  the  use  of  dynamite,  for  that  is  the  power  with  which 
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we  hope  to  gain  our  rights."  In  October,  1885,  he  said: 
"You  must  all  organize  and  use  force;  you  must  crush  out 
the  present  government,  as  by  force  is  the  only  way  in  which 
you  better  your  present  condition."  He  said,  in  January, 
1886:  "It  is  quite  true  that  we  have  lots  of  explosives  and 
dynamite  in  our  possession,  and  we  will  not  hesitate  to  use  it 
when  the  proper  time  comes.  We  care  nothing  either  for  the 
military  or  police,  for  these  are  in  the  pay  of  the  capitalist." 
Again,  in  March,  1886,  he  said:  "We  are  told  that  we  must 
attain  our  ends  and  aims  by  obeying  law  and  order.  Damn 
law  and  order  1  We  have  obeyed  law  and  order  long  enough. 
The  time  has  come  for  you,  men,  to  strangle  the  law,  or  the 
law  will  strangle  you." 

The  defendant  Engel  made  a  speech  in  German,  in  Febru- 
ary, .1886,  to  a  crowded  hall  of  workingmen,  of  which  one 
witness  says:  "He  advised  everybody, — 'every  man  wants 
to  join  them,  to  save  up  three  or  four  dollars  to  buy  revolvers 
to  shoot  every  policeman  down';  he  says  he  wants  every 
workingman  whom  he  could  get  to  join  them,  and  then  ad- 
vise everybody  you  know, — you  save  up  three  or  four  dollars 
to  buy  a  revolver  that  was  good  enough  for  shooting  police- 
men down  ";  and  again,  in  the  same  month,  he  made  a  speech 
to  the  North  Side  workmen  at  Nefif  's  Hall,  58  Clybourne  Ave- 
nue, where  the  North  Side  group  met,  as  already  stated,  in 
which  he  said  "that  those  who  could  not  arm  themselves,  and 
could  not  buy  revolvers,  should  l)uy  dynamite;  that  it  was 
very  cheap  and  easily  handled;  he  gave  a  general  description 
how  bombs  could  be  made,  how  gas-pipes  could  be  filled;  that 
a  gas-pipe  was  to  be  taken,  and  a  wooden  block  put  into  the 
end,  and  it  was  to  be  filled  with  dynamite;  then  the  other  end 
is  also  closed  up  with  a  wooden  block,  and  old  nails  are  tied 
around  the  pipe  by  means  of  wire;  then  a  hole  is  bored  into 
one  end  of  it,  and  a  fuse  with  a  cap  is  put  into  that  hole; 
that  the  nails  should  be  tightened  to  the  pipe,  so  that  when 
it  explodes  there  will  be  many  pieces  flying  around;  that  gas- 
pipe  could  be  found  on  the  West  Side  from  the  river,  near  the 
bridge." 

The  utterances  by  printed  and  spoken  words,  of  which  the 
quotations  above  made  are  specimens,  were  addressed  to  work- 
ingmen, of  whom  the  defendant  Spies  says  that  they  were 
"stupid  and  ignorant."  While  the  members  of  the  Inter- 
national groups  were  reading  and  hearing  the  appeals  thus 
made  to  their  prejudices,  they  were  discussing  their  condition 
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in  weekly  meetings,  and  ver}''  many  of  them  participating  in 
weekly  drills  with  arms. 

The  time  when  the  war  against  the  police  was  to  be  inaugu- 
rated was  not  an  indefinite  period  in  the  future.  The  evi- 
dence shows  that  the  date  fixed  for  the  inauguration  of  the 
social  revolution  was  the  1st  of  May,  1886. 

Two  years  before  May  1,  1886,  the  working  people  had  "re- 
solved that  the  eight-hour  system  should  be  introduced  in  the 
United  States  "  at  that  date.  The  defendants  in  this  case  and 
the  more  radical  members  of  the  International  groups  had  no 
faith  in  the  eight-hour  movement.  This  abundantly  appears 
from  the  testimony  in  the  record.  Gruenhut  swears  that  Spies 
did  not  consider  the  movement  as  amounting  to  anything; 
that  he  regarded  it  as  "only  a  palliative  measure,  not  radical 
enough."  A  want  of  confidence  in  it  on  the  part  of  the  de- 
fendant Spies  is  apparent  from  the  language  of  some  resolu- 
tions introduced  by  him  on  October  11,  1885,  at  a  meeting  at 
the  Twelfth  Street  Turner  Hall,  one  of  which  began  in  this 
wise:  — 

^^  Resolved,  That  while  we  are  skeptical  in  regard  to  the 
benefits  that  will  accrue  to  the  wage- workers  in  the  introduc- 
tion of  an  eight-hour  work-day,"  etc.  At  a  speech  made  at 
the  same  meeting,  Fielden  said:  "The  eight-hour  law  will  be 
of  no  benefit  to  the  workingman."  An  article  in  the  Alarm, 
dated  April  3,  1886,  in  which  the  defendant  Parsons  gives  an 
account  of  a  speech  made  by  him  to  the  American  groups, 
shows  that  he  only  valued  "the  attempt  to  inaugurate  the 
eight-hour  system"  because  he  thought  it  "  would  break  down 
the  capitalistic  system  and  bring  about  such  disorder  and 
hardship  that  the  'social  revolution'  would  become  a  neces- 
sity." 

Engel    said   in   the    Anarchist:    "We    reject    reformatory 

measure  as  useless  play All  endeavors  of  the  working 

classes  not  aiming  at  the  overthrow  of  existing  conditions  of 
ownership  ....  are  to  us  reactionary,"  etc. 

The  1st  of  May  was  fixed  upon  as  the  date  for  the  inaugu- 
ration of  the  "social  revolution"  because  of  the  strikes  and 
disturbances  which  were  then  expected  to  grow  out  of  the  de- 
mand for  the  eight-hour  working-day.  It  was  anticipated 
that  many  workingmen  would  then  be  out  of  employment,  and 
that  their  discontent  and  sufferings  would  drive  them  into  an 
adoption  of  the  revolutionary  plans  of  the  International  groups. 

The  witness   Johnson   says   that   at   the   meetings   of  the 
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"armed  section"  of  the  American  group  "the  first  day  of  May 
was  frequently  mentioned  as  a  good  opportunity"  for  the 
revolution. 

In  a  speech  in  December,  1885,  at  Twelfth  Street  Turner 
Hall,  Fielden  said:  — 

"The  1st  of  May  will  be  our  time  to  strike  the  blow;  there 
are  so  many  strikes,  and  there  will  be  fifty  thousand  men  out 
of  work." 

Spies  said  that  the  conflict  between  the  police  and  the  "  dy- 
namiters" would  probably  occur,  when  there  should  be  a 
universal  strike  for  the  eight-hour  law. 

The  International  groups  and  other  associations  of  working- 
men  were  frequently  urged  to  prepare  to  demand  the  eight- 
hour  law  on  the  1st  of  May,  1886,  with  arms  in  their  hands. 
They  were  told  that  such  demand  would  be  the  more  readily 
acceded  to  if  made  by  armed  men. 

In  an  article  published  in  the  Arbeiter  Zeitung  on  the  after- 
noon of  Tuesday,  May  4,  1886,  only  a  few  hours  before  the 
Hay  market  meeting  occurred,  the  defendant  Spies  said:  "  Six 
months  ago,  when  the  eight-hour  movement  began,  there  were 
speakers  and  journals  of  the  I.  A.  A.  who  proclaimed  and 
wrote:  'Workmen,  if  you  want  to  see  the  eight-hour  system 
introduced,  arm  yourselves!  If  you  do  not  do  this,  you  will 
be  sent  home  with  bloody  heads,  and  birds  will  sing  May 
songs  on  your  graves.'  " 

Looking  into  some  of  the  statements  made  by  the  journals 
and  speakers  referred  to,  we  find  the  following:  — 

The  Arbeiter  Zeitung  said,  on  January  22,  1886:  "With 
empty  hands,  the  workingmen  will  hardly  be  able  to  cope 
with  the  representatives  of  the  club,  in  case,  after  the  1st  of 
May  of  this  year,  there  should  be  a  general  strike;  ....  but 
if  the  workingmen  are  prepared  to  eventually  stop  the  work- 
ing of  the  factories,  to  defend  himself  with  the  aid  of  dyna- 
mite and  bombs  against  the  militia,  which  will,  of  course,  be 
employed,  then,  and  only  then,  can  you  expect  a  thorough 
success  of  the  eight-hour  movement."  It  said,  on  January 
23,  1886:  "Therefore,  comrades,  armed  to  the  teeth,  we  want 
to  demand  our  rights  on  the  1st  of  May;  in  the  other  case, 
there  are  only  blows  of  the  club  for  you."  It  said,  on  March 
2,  1886:  "Who  wants  to  attack  capitalism  in  earnest  must 
overthrow  the  body-guards  of  it,  the  well-drilled  and  well- 
armed  'men  of  order,'  and  kill  them,  if  he  does  not  want  ti> 
be  murdered  himself.     But  for  this  is  needed  an  armed  and 
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Bystematically  drilled  organization  ";  and  on  the  same  page 
are  these  words:  "The  time  up  to  the  1st  of  May  is  short. 
Look  out!" 

The  Alarm  said,  on  September  5,  1885:  "  Now,  in  regard  to 
the  proposed  strike  next  spring,  a  few  practical  words  to  our 

comrades Will   the   manufacturing   kings    grant   the 

modest  request?  ....  No,  sir;  ...  .  they  will  then  draw 
from  the  army  of  unemployed;  the  strikers  will  attempt  to 

stop  them.     Then  comes  the   police  and  the  militia 

Say,  workingmen,  are  you  prepared  to  meet  the  latter?  are 
you  armed?" 

The  defendant  Spies,  on  October  11,  1885,  at  the  meeting 
at  Twelfth  Street  Turner  Hall  already  referred  to,  introduced, 
in  a  speech  made  by  him,  the  following  resolution:  — 

"  Whereas,  a  general  move  has  been  started  among  the  or- 
ganized wage-workers  of  this  country  for  the  establishment  of 
an  eight-hour  work-day,  to  begin  May  1,  1886;  and 

"  Whereas,  it  is  to  be  expected  that  the  class  of  professional 
idlers,  the  governing  class,  who  prey  upon  the  bones  and  mar- 
row of  the  useful  members  of  society,  will  resist  this  attempt 
by  calling  to  their  assistance  the  Pinkertons,  the  police,  and 
the  state  militia,  — 

'*  Resolved,  That  we  urge  upon  all  wage-workers  the  neces- 
sity of  procuring  arms  before  the  inauguration  of  the  proposed 
eight-hour  strike,  in  order  to  be  in  a  position  of  meeting  our 
foe  with  his  own  argument,  —  force." 

A  little  over  two  months  after  this  resolution  was  intro- 
duced, to  wit,  on  December  29,  1885,  the  North  Side  group,  to 
which  Schwab,  Lingg,  and  Neebe  belonged,  held  a  meeting  at 
No.  58  Clybourne  Avenue,  and  adopted  the  following  resolu- 
tion: "This  assembly  declares  that  the  North  Side  group^ 
I.  A.  A.,  pledges  itself  to  work  with  all  means  for  the  intro- 
duction of  the  eight-hour  day,  beginning  on  the  1st  of  May, 
1886.  At  the  same  time  the  North  Side  group  cautions  the 
workingmen  not  to  meet  the  enemy  unarmed  on  the  1st  of 
May,"  etc. 

Besides  the  publication  of  extracts  from  Herr  Most's  book  in 
the  Alarm  and  Arbeiter  Zeitung,  the  book  itself  was  extoti- 
eively  circulated  among  the  groups  and  other  workingmen. 
The  Arbeitur  Zeitung  inserted  without  charge,  on  March  2,  15, 
18,  and  25,  1886,  the  following  notice:  "'Revolutionary  Wiir- 
fare'  has  arrived,  and  is  to  be  had  through  the  librarian,  at. 
107  Fifth  Avenue,  at  the  price  of  ten  cents."     Hirschberger, 
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the  librarian  here  referred  to,  sold  this  book  at  picnics,  where 
the  defendants  Fielden,  Parsons,  Spies,  Schwab,  Fischer,  and 
Neebe  were  present.  It  was  distributed  at  meetings  of  work- 
ingmen.  It  was  seen  at  such  meetings  in  the  Twelfth  Street 
Turner  Hall,  at  Greif's  Hall,  and  at  106  Randolph  Street,  at 
all  of  which  places  Fielden  and  Parsons  made  speeches,  and 
where  the  American  group  to  which  they  belonged  held  meet- 
ings. The  "books  were  sold  there.  The  chairman  had  charge 
of  the  books." 

One  of  the  witnesses  says  he  saw  copies  of  Herr  Host's  book 
at  meetings  of  the  North  Side  group,  and  that  "the  North  Side 
group  bought  and  sold  them." 

The  efforts  of  the  defendants  to  prepare  for  the  disturbances 
expected  to  grow  out  of  the  eight-hour  movement  on  or  about 
May  1,  1886,  were  not  confined  to  speeches  or  newspaper  arti- 
cles. Nor  was  the  circulation  of  Herr  Host's  book  on  revo- 
lutionary warfare  the  only  step  taken  towards  the  instruction 
of  the  groups  in  the  mode  of  preparing  and  using  dynamite. 
The  record  discloses  the  adoption  by  the  defendants  of  other 
and  more  practical  measures  in  the  work  of  preparation. 

In  the  fall  of  1885,  the  defendant  Engel  called  on  a  gunsmith 
and  inquired  what  a  hundred,  or  possibly  two  hundred,  large 
revolvers  could  be  purchased  for,  stating  that  they  were  wanted 
for  some  society.  He  bought  and  paid  for  one  of  the  pistols, 
for  the  purpose  of  presenting  it  at  a  meeting  of  the  society. 
After  the  Haymarket  meeting,  a  machine,  which  was  intended 
to  be  used  for  the  purpose  of  making  bombs,  was  found  by  the 
police  at  Engel's  house.  The  proof  shows  that  in  the  late  spring 
or  early  summer  of  1885  a  part  of  this  machine  was  made  by 
a  tinner  on  Milwaukee  Avenue,  in  pursuance  of  an  order  there 
for  given  by  Engel  in  person. 

A  witness  engaged  in  the  gun  business  swears  that,  in  Feb- 
ruary or  Harch,  1886,  the  defendant  Parsons  called  at  his 
store  and  stated  that  he  wanted  to  buy  forty  or  fifty  revolvers. 
Upon  being  shown  the  samples  on  hand,  he  declared  that  they 
were  not  what  he  desired,  but  that  he  wanted  "old  remodeled 
Remington  revolvers."  The  witness  wrote  for  quotations  as  to 
the  prices,  and  gave  them  to  Parsons  upon  his  calling  after- 
wards. He  came  in  again  once  or  twice,  but  did  not  finally 
make  the  purchase. 

The  testimony  shows  that,  in  the  summer  of  1885,  the  de- 
fendants Fielden  and  Parsons  participated  in  the  drilling  ex- 
ercises at  No.  54  West  Lake  Street  of  the  "  armed  section  "  of 


Sept.  1887.]  Spies  v.  People.  865 

the  American  group,  to  which  they  both  belonged,  and  of  which 
Fielden  was  the  secretary  and  treasurer.  A  drill  occurred  at 
that  place  on  August  24,  1885.  Fielden  and  Parsons  were 
present  and  took  part.  Suspected  persons  were  ejected,  the 
doors  were  closed,  and  the  company  was  drilled  for  half  or 
three  quarters  of  an  hour  by  a  German  drill-master,  going 
through  the  regular  manual  of  drill,  marching,  countermarch- 
ing, turning,  forming  fours,  wheeling,  etc.  It  was  on  that  occa- 
sion that  the  ten  members  of  the  first  company  of  the  Lehr  und 
Wehr  Verein,  armed  with  Springfield  rifles,  were  introduced, 
and  drilled  before  the  members  of  the  "  armed  section  "  of 
the  American  group.  On  that  occasion,  also,  the  "  armed  sec- 
tion "  adopted  the  name  of  the  "International  Rifles,"  of  which 
one  Walters  was  elected  captain,  and  the  defendant  Parsons- 
lieutenant.  The  International  Rifles  there  agreed,  as  hereto- 
fore stated,  to  act  in  concert  with  the  Lehr  und  Wehr  Verein, 
and  obey  the  orders  of  its  officers  in  the  event  of  a  conflict 
with  the  authorities.  At  that  meeting  the  drill-master  ex- 
hibited two  specimens  of  the  latest  improved  dynamite  bombs,^ 
for  the  examination  of  those  present.  They  were  about  the 
size  and  had  the  appearance  of  ordinary  preserve  fruit-cans. 
The  top  part  unscrewed,  and  the  inside  of  the  cans  was  filled 
with  a  light-brown  mixture.  There  was  also  a  small  glass 
tube  inserted  in  the  center  of  the  can.  The  tube  was  in  con- 
nection with  the  screw,  and  it  was  explained  where  the  can 
was  thrown  against  any  hard  substance  it  would  explode. 

At  a  subsequent  meeting  at  the  same  place  on  August  31, 
1885,  the  defendants  Fielden  and  Parsons  were  present  and 
participated  in  another  drill  under  Walters,  which  lasted  an 
hour  and  a  half.  A  consultation  was  had  as  to  the  best  means 
of  procuring  arms.  It  was  proposed  that  each  member  should 
pay  so  much  a  week,  until  enough  should  be  raised  to  buy  a 
rifle  for  each.  The  defendant  Parsons  proposed  that  a  raid  be 
made  at  night  upon  the  armory  of  the  militia. 

It  furthermore  appears,  from  the  evidence,  that  the  defend- 
ants Spies,  Schwab,  Fielden,  Parsons,  and  Fischer  were  en- 
gaged in  handling  bombs  and  experimenting  with  dynamite. 
Samples  of  bombs  were  kept  at  the  rooms  of  the  Arbeiter 
Zeitung.  Improved  kinds  of  bombs  were  several  times  left 
there  for  the  inspection  of  the  defendant  Spies.  At  one  time 
two  bombs,  whose  shells  were  of  iron,  and  which  were  so  made 
as  to  be  exploded  by  percussion,  were  left  with  the  defendant 
Spies  at  his  ofiice  in  the  building  No.  107  Fifth  Avenue.     At 
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another  time  two  bombs,  known  as  the  czar  bombs,  were 
brought  to  Spies  at  the  same  oflBce  and  left  there  with  him. 

The  defendant  Spies  admits  in  his  testimony  that  he  pur- 
chased bars  of  dynamite  and  caps  and  fuse  for  the  purpose  of 
experimenting  with  them.  On  the  morning  after  the  Hay- 
market  meeting  there  were  found  at  the  office  aforesaid  a  coil 
of  fuse,  two  bars  of  dynamite,  and  a  box  containing  fulminating 
caps  for  the  explosion  of  dynamite. 

Three  witnessess  swear  that  they  were  at  the  office  of  the 
Arbeiter  Zeitung  in  April,  1885,  on  the  evening  of  what  is 
known  as  the  board  of  trade  demonstration,  and  after  the 
demonstration  had  ended;  that  Spies,  Parsons,  Fielden,  and 
Schwab  were  present;  that  a  dynamite  cartridge,  a  coil  of  fuse, 
and  a  fulminating  cap  were  taken  by  Spies  from  a  drawer  in 
the  desk  and  handed  to  Parsons,  by  whom  they  were  exhibited 
to  the  witnesses.  On  that  occasion.  Parsons  said  that  they 
were  preparing  for  a  warfare  against  the  police  and  militia  with 
bombs  and  dynamite  and  rifles  and  revolvers;  and  Fielden, 
who  was  standing  at  the  elbow  of  Parsons,  said  that  "the  next 
time  the  police  attempted  to  interfere  with  them  they  would  be 
prepared  for  them,"  "and  perhaps  in  the  course  of  a  year 
or  so." 

In  August,  1885,  Seliger  was  present  at  the  office  of  the 
Arbeiter  Zeitung,  at  a  meeting  of  the  general  or  central  com- 
mittee of  the  International  Association.  He  was  there  as  a 
delegate  from  the  North  Side  group.  The  committee  met  in 
the  evening  in  the  library-room  belonging  to  the  International 
Workingmen's  Association.  The  defendant  Spies  was  present. 
Seliger  saw  there  two  bombs,  one  round  one  and  one  long  one. 
They  were  below  the  counter.  Rau,  the  advertising  agent  of 
the  Arbeiter  Zeitung,  was  exhibiting  them  while  the  delegates 
were  present. 

On  Thanksgiving  day,  in  November,  1885,  there  was  a 
meeting  of  workingmen  on  Market  Square.  On  that  day,  at 
Thalia  Hall,  the  defendant  Fischer  gave  to  Godfried  Waller, 
a  member  of  the  Lehr  und  Wehr  Verein,  a  gas-pipe  bomb 
seven  or  eight  inches  long,  saying  that  it  was  to  be  used  on 
Market  Square  in  case  of  an  attack  by  the  police.  Waller  kept 
the  bomb  in  his  house  two  weeks,  and  then  gave  it  to  a 
member  of  the  Lehr  und  Wehr  Verein,  who  exploded  it  in  the 
woods,  in  a  hollow  tree. 

Spies  and  other  members  of  the  organization  to  which  he 
belonged  were  in  the  habit  of  going  out  into  the  country  in 
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the  summer  and  practicing  with  hombs.  Their  practice  was 
directed  to  the  twofold  object  of  learning  how  to  throw  the 
hombs,  and  also  of  learning  how  to  explode  them.  An  instance 
is  referred  to  in  the  evidence  where  one  of  them  was  exploded 
in  a  grove  and  demolished  some  of  the  trees. 

One  of  the  witnesses  testifies  that  in  January,  1886,  at  tb« 
Arbfciter  Zeitung  ofiQce,  he  had  an  interview  with  the  defend- 
ant Spies,  at  which  one  of  the  czar  bombs,  heretofore  referred 
to,  was  produced  and  shown  by  Spies,  and  afterwards  carried 
away  by  the  witness.  On  that  occasion  Spies  stated  that 
bombs  were  sometimes  distributed  through  the  Arbeiter  Zei- 
tung office,  and  that  the  one  then  shown  was  one  of  the  sam- 
ples they  kept  there.  He  also  then  stated  that  a  fuse  bomb 
with  a  detonating  cap  inside,  such  as  was  the  czar  bomb, 
had  been  proven  to  be  the  best  kind,  and  that  shells  made  of 
compound  metal  were  much  better  than  shells  made  of  all 
lead  or  all  metal.  He  spoke  of  a  body  of  tall,  strong  men  in 
their  organization  who  could  throw  bombs  weighing  five 
pounds  150  paces. 

He  stated  that  the  bombs  in  question  were  to  be  used  in 
case  of  conflict  with  the  police  or  militia. 

Coming  back  to  the  defendant  Lingg,  we  think  it  quite  ap- 
parent from  the  testimony  that  his  efforts  in  the  matter  of 
constructing  bombs,  as  heretofore  narrated,  were  made  under 
the  auspices  of  the  International  Association,  and  in  further- 
ance of  its  objects  and  purposes.  What  he  did  was  merely  a 
part  of  that  general  preparation  which  the  other  defendants, 
and  the  groups  already  described,  were  making  for  the  con- 
flict expected  to  take  place  in  the  early  part  of  May,  1886. 

That  this  is  so  will  appear  from  several  considerations:  — 

1.  In  March,  1866,  the  carpenters'  union  had  a  ball  at 
Florus  Hall,  No.  73  West  Lake  Street.  A  profit  was  made  on 
the  beer  sold  at  this  ball,  and  it  was  there  suggested  that  the 
money  representing  that  profit  should  be  used  to  buy  targets, 
lead,  etc.,  for  some  shooting  practices  that  were  expected  to 
take  place.  The  money  was,  however,  turned  over  to  the 
"  armed  section"  of  the  carpenters'  union,  —  that  is  to  say,  to 
those  members  of  the  carpenters'  union  who  belonged  to  the 
"  armed  sections  "  of  the  diff'erent  International  groups.  Sev- 
eral of  these  members  came  together  at  a  subsequent  meeting, 
and  resolved  to  buy  dynamite,  and  practice  with  that  instead 
of  shooting  at  targets.  The  last-named  meeting  also  took 
place  at  Florus  Hall,  and  Lingg  and  Lehmann,  who  both  be- 
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longed  to  the  "  armed  section  "  of  the  North  Side  group,  were 
present.  Lehmanri  says:  '"It  was  unanimously  resolved  that 
we  were  to  buy  dynamite  with  it,  and  experiment  with  it  ta 
find  out  how  it  was  used, — how  it  was  handled.  We  wero 
unanimous  that  some  one  should  take  the  thing  in  hand,  and 
Lingg  was  intrusted  with  it,  and  he  took  the  money  and  bought 
dynamite  with  it." 

It  was  just  about  this  time,  to  wit,  the  middle  of  March^ 
1886,  when  Lingg  first  brought  a  bomb  and  dynamite  to 
Seliger's  house,  and  began  to  melt  and  cast,  and  make  shells, 
as  heretofore  set  forth. 

It  thus  appears  that,  about  two  months  or  six  weeks  before 
the  Haymarket  meeting,  the  defendant  Lingg  was  selected  by 
certain  members  of  the  "  armed  sections  "  of  the  International 
groups  as  their  agent  to  buy  dynamite  with  their  money  and 
experiment  with  it,  and  learn  how  to  use  and  handle  it. 

The  reason  why  Lingg  was  selected  for  this  work  is  quite 
manifest.  Although  he  was  only  twenty-one  or  twenty-two 
years  old  at  the  time  of  the  trial,  and  prior  thereto  had  lived 
in  this  country  only  about  nine  or  ten  months,  he  seems  to 
have  taken  an  active  interest  in  the  movements  of  the  Inter- 
national Association.  He  had  been  a  socialist  in  Europe 
"ever  since  he  could  think."  As  already  stated,  he  belonged 
to  the  "armed  section  "  of  the  North  Side  group.  He  was  not 
only  a  member  of  the  carpenters'  union,  but  its  financial  sec- 
retary. He  was  seen  at  meetings  on  the  Lake  Front,  where 
some  of  the  defendants  already  named  were  making  speeches. 
He  was  present  at  meetings  of  the  Central  Labor  Union.  He 
made  a  speech  on  April  4,  1886,  at  650  Blue  Island  Avenue, 
at  the  second  meeting  of  the  lumber-shovers'  union.  He  was 
seen  at  almost  every  meeting  of  the  carpenters'  union  at  Zepf 's 
Hall,  from  September,  1885,  to  May,  1886.  At  a  meeting  of 
that  union  at  Zepf 's  Hall  on  the  night  of  May  8,  1886,  he  is 
said  to  have  made  a  lengthy  report  as  to  the  organization  of 
the  carpenters  at  the  different  shops,  and  to  have  had  the  floor 
two  or  tlirec  times  in  the  discussion  of  the  eight-hour  move- 
ni'jnt.  On  the  morning  of  May  3d,  young  men  came  to  his 
room  at  Seliger's  house,  and  had  their  names  entered  upon  the 
list  of  the  union.  He  was  well  known  to  Bach  and  Spies;  the 
former  had  known  him  five  or  six  months.  He  carried  re- 
ports of  anarchist  meetings  to  the  Arbeiter  Zeitung,  and  had 
gone  to  that  paper  for  that  purpose  at  least  five  times.  He 
was  present  on  the  afternoon  of  May  3,  1886,  at  the  attack 
hereafter  mentioned  of  a  mob  of  strikers  upon  a  manufactur- 
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ing  establishment  in  the  southwestern  part  of  the  city,  and 
must  have  heard  the  address  of  Spies  on  that  occasion.  He 
claimed,  after  his  arrest,  to  have  been  clubbed  by  the  police  at 
that  disturbance. 

2.  Thielen,  Lehmann,  Seliger,  Hermann  or  Heumann,  and 
Huebner,  who  were  with  Lingg  on  Tuesday  afternoon  while  he 
was  filling  the  bombs,  and  some  of  whom  were  assisting  him 
in  his  work,  were  all  prominent  members  of  the  "  armed  sec- 
tions" of  the  International  groups.  Huebner  was  the  librarian 
of  the  North  Side  group,  and  had  charge  of  the  distribution  of 
Herr  Host's  book.  Seliger,  with  whom  Lingg  had  boarded  for 
months,  and  who  was  his  main  assistant  in  making  the  bombs, 
was  a  member  of  the  general  committee,  which  stood  at  the 
head  of  all  the  groups,  and,  as  has  already  been  stated,  had 
been  present  with  Spies  at  a  session  of  that  committee  when 
Rau  was  exhibiting  to  its  members  samples  of  round  and  long 
bombs,  such  as  Lingg  himself  afterwards  made. 

3.  One  of  the  czar  bombs,  which  was  in  the  possession  of 
Spies  in  January,  1886,  was  produced  upon  the  trial  of  this 
cause  in  the  court  below.  It  is  similar  in  all  respects  to  the 
bombs  made  by  Lingg,  and  to  the  bomb  which  exploded  at 
the  Haymarket.  We  find  photographic  views  of  it  in  the 
record.  It  consists  of  two  semi-globular  shells  fastened  to- 
gether by  a  metallic  bolt,  with  a  head  at  one  end  and  a  nut  at 
the  other. 

It  has  the  fuse  and  detonating  cap,  the  latter  pinched  to 
hold  the  fuse,  just  as  appears  in  the  photographic  representa- 
tions to  be  found  in  the  record  of  the  bombs  made  by  Lingg. 

The  nut  taken  from  the  body  of  Hahn  corresponded  as  ex- 
actly with  the  nut  upon  the  czar  bomb  as  with  the  nuts  upon 
the  Lingg  bombs. 

A  chemical  analysis  was  made  of  the  material  of  the  shell 
of  the  czar  bomb,  and  such  material  was  found  to  be  the  same 
composite  manufacture  as  that  which  characterized  the  Lingg 
bombs  and  the  Haymarket  bomb.  The  ** Spies  bomb"  or 
czar  bomb  "  was  found,  like  the  others,  to  consist  also  chiefly 
of  lead,  with  a  small  quantity  of  tin,  and  traces  of  the  same 
antimony,  iron,  and  zinc."  This  circumstance,  taken  in  con- 
nection with  the  declaration  of  Spies  that  members  of  the  In- 
ternational groups  had,  by  practice  and  experiment,  demon- 
strated the  superiority  of  compound  metal  in  the  construction 
of  bomb-shells,  points  very  strongly  to  the  conclusion  that  the 
czar  bomb  retained  by  Spies  in  his  possession  in  January, 
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1886,  was  used  by  Lingg  as  a  sample,  and  was  the  same  bomb 
which  Seliger  saw  at  his  house  in  Lingg's  hands  more  than 
six  weeks  before  May  4,  1886. 

4.  Another  circumstance  is  worthy  of  mention  in  this  con- 
nection. In  a  communication  upon  the  subject  of  making 
bombs,  published  by  Spies  in  the  Alarm,  on  June  27, 
1885,  he  says:  "When  filling  bombs  ....  tie  a  handker- 
chief over  mouth  and  nose,  so  that  you  may  not  inhale  the 

■dangerous  gases In  filling  bombs  use  a  little  wooden 

stick,"  etc. 

It  has  already  been  stated  that  when  Lingg  and  Huebner 
were  filling  bombs  on  the  afternoon  of  Tuesday,  May  4,  1886, 
each  of  them  had  a  cloth  tied  around  his  face,  and  Seliger 
and  Lingg  used  a  flat  piece  of  wood,  made  by  Lingg  for  the 
purpose  of  putting  dynamite  into  the  shells.  Thus  the  in- 
structions given  by  Spies  in  the  Alarm  were  literally  com- 
plied with  by  the  bomb-makers  on  May  4,  1886. 

We  think  the  jury  were  warranted  in  believing  from  the 
evidence  that  the  bomb  which  exploded  at  the  Haymarket 
was  made  by  the  defendant  Lingg  in  furtherance  of  the  con- 
spiracy already  described. 

The  question  which  next  suggests  itself  is,  whether  the 
bomb  so  made  was  thrown  at  the  Haymarket  by  a  member 
of  said  conspiracy,  or  by  some  one  acting  under  its  direction 
and  in  pursuance  of  its  designs. 

In  order  to  solve  this  question,  it  will  be  necessary  to  make 
a  preliminary  investigation  as  to  the  disposition  which  Lingg 
and  his  assistants  made  of  the  bombs  constructed  by  them, 
after  they  were  prepared  for  use. 

The  bombs  made  and  filled  on  Tuesday  afternoon  and  even- 
ing were  carried  by  Lingg  and  Seliger  on  that  evening  from 
Seliger's  house  over  to  No.  58  Clybourne  Avenue,  known  as 
Nefif's  Hall.  The  trunk  or  satchel  in  which  they  had  been 
placed  was  carried  a  part  of  the  way  by  Lingg  and  Seliger 
by  means  of  a  stick  drawn  through  the  handle.  They  were 
met  on  the  way,  however,  by  Muenzenberger,  who  has  been 
heretofore  spoken  of,  and  he  seems  to  have  then  taken  the 
trunk  and  carried  it  the  rest  of  the  way  on  his  shoulder.  It 
was  about  ten  minutes'  walk  from  442  Sedgwick  Street  to 
Neff 's  Hall.  NeflF  says  that  they  reached  his  saloon  at  ten  or 
fifteen  minutes  after  eight,  but  Seliger  states  that  they  started 
from  his  house  with  the  bombs  at  half-past  eight. 

At  No.  58  Clybourne  Avenue  the  front  room  on  the  first  floor 
is  a  saloon.     Back  of  the  saloon  is  a  hall  or  assemblv-room. 
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Between  the  saloon  and  hall  is  a  passage-way,  which  can  be 
entered  by  doors  leading  from  the  saloon  and  hall,  and  also  by 
a  door  opening  upon  a  walk  that  leads  along  the  side  of  the 
building  into  the  street.  On  this  evening  a  meeting  of  paint- 
ers was  in  session  in  the  hall.  Lingg,  Seliger,  and  Muenzen- 
berger  first  went  into  the  saloon,  and  Lingg  inquired  of  NeflF  if 
any  one  had  been  there  and  asked  for  him,  to  which  he  re- 
ceived a  negative  reply.  Lingg  and  Seliger,  accompanied  by 
Muenzenberger,  with  the  satchel  or  trunk,  then  went  from  the 
saloon  into  the  passage-way  above  referred  to.  The  trunk  was 
placed  upon  the  floor  in  this  passage-way  or  hall-way,  and 
opened.  Seliger  says:  "  Several  persons  came  and  took  bombs. 
There  were  different  ones  there  who  took  bombs  out  for  them- 
selves." He  saw  three  or  four  take  them.  He  himself  took 
two  and  carried  them  in  his  pocket  until  after  the  explosion 
that  night,  when  he  buried  them  under  the  sidewalk  on  Sigel 
Street,  where  they  were  afterwards  found,  as  shown  by  the  tes- 
timony of  several  witnesses. 

Lingg  and  Seliger  then  went  out  of  the  building,  No.  58  Cly- 
bourne  Avenue,  leaving  the  open  satchel  with  the  bombs  in  it 
in  the  passage-way,  where  it  had  been  deposited. 

Muenzenberger  also  disappeared.  The  latter  seemed  to  be 
a  stranger;  Nefif,  the  keeper  of  the  saloon,  never  saw  him  until 
he  brought  the  satchel  there  that  night;  Lehmann  did  not 
know  him,  as  has  already  been  stated.  Although  he  was  at 
Seliger's  house  that  afternoon  from  four  to  six  o'clock  working 
at  bombs,  Seliger  did  not  know  his  name,  and  did  not  learn  it 
until  some  time  afterwards.  This  circumstance  naturally  calls 
to  mind  the  instructions  in  regard  to  revolutionary  actions 
published  in  the  Arbeiter  Zeitung  on  March  16,  1885,  and  set 
forth  in  the  statement  hereto  prefixed,  one  sentence  of  which 
is  as  follows:  "  In  the  commission  of  a  deed,  a  comrade  who 
does  not  live  at  the  place  of  action  —  that  is,  a  comrade  of 
some  other  place  —  ought,  if  possibility  admits,  to  participate 
in  the  action;  or,  formulated  differently,  a  revolutionary  deed 
ought  to  be  enacted  where  one  is  not  known." 

In  this  narration  in  regard  to  the  disposition  of  the  bombs, 
two  facts  are  noticeable:  1.  They  were  carried  to  and  left  at 
No.  58  Cly bourne  Avenue.  Why?  Neff"'s  Hall  was  known  as 
the  "Shanty  of  the  Communists."  There  the  communists 
and  anarchists  and  all  the  various  shades  of  the  socialistic 
organizations  were  in  the  habit  of  meeting.  Some  statements 
already  made  in  regard  to  this  place  may  be  here  briefly  re- 
capitulated.   It  was  the  place  where  the  members  of  the  North 
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Side  group  met  every  Monday  evening  and  advised  together 
and  reviewed  what  had  happened  among  the  workingmen 
during  the  week,  and  drilled  with  hunting-guns  and  shot- 
guns, and  some  of  them,  on  Sundays,  with  rifles.  It  was  the 
place  where  the  Arbeiter  Zeitung  requested  workingmen,  will- 
ing to  exercise  in  the  handling  of  arms,  to  call  every  Sunday 
for  the  purpose  of  receiving  instructions  gratuitously.  It  was 
the  place  where  the  North  Side  group  had  adopted  a  resolu- 
tion cautioning  the  workingmen  "not  to  meet  the  enemy  un- 
armed on  May  1st,"  etc.  The  manner  in  which  the  bombs 
were  left  at  this  particular  place  and  there  exposed  to  view, 
considered  in  connection  with  all  the  other  circumstances 
heretofore  and  hereafter  mentioned,  points  strongly  to  the 
conclusion  that  they  were  intended  for  the  use,  on  that  even- 
ing, of  the  members  of  the  conspiracy,  whose  principles  and 
purposes  have  already  been  outlined. 

2,  The  fact  that  as  soon  as  the  trunk  v/as  opened  and  de- 
posited in  the  hall-way  men  came  forward  and  took  bombs 
therefrom,  indicates  an  expectation  that  bombs  would  be 
found  at  that  place  at  that  time.  The  prompt  appearance 
of  these  men  at  No.  58  Clybourne  Avenue  as  soon  as  Lingg 
arrived  there,  and  their  immediate  appropriation  of  the  bombs 
placed  before  them,  are  circumstances  which  tend  to  establish 
the  existence  of  some  more  specific  plan  for  the  use  of  the 
bombs  than  that  which  has  heretofore  been  pointed  out.  To 
ascertain  what  this  specific  plan  was,  will  require  an  examina- 
tion of  the  events  immediately  preceding  the  explosion  of  the 
bomb  at  the  Haymarket. 

Up  to  the  last  days  of  April,  1886,  the  conspiracy  in  which 
the  defendants  were  engaged  was  general  in  its  character.  Its 
object  was  the  destruction  of  the  police  and  militia  of  Chicago. 
The  forces  to  be  used  in  the  accomplishment  of  this  object 
were  the  International  groups  and  such  of  the  workingmen 
as  could  be  induced  to  join  those  groups.  The  time  when  the 
conflict  between  the  workingmen  and  the  police  was  to  be  pre- 
cipitated was  about  the  1st  of  May,  and  in  the  midst  of  the 
excitement  which  should  prevail  during  the  efibrts  of  the 
laborers  to  shorten  their  hours  of  work. 

The  preparations  for  the  expected  conflict  became  more 
definite  as  the  eight-hour  movement  approached  its  culmina- 
tion. Inside  of  the  general  conspiracy  already  described,  and 
growing  naturally  out  of  it,  a  more  detailed  plan  for  securing 
the  ends  sought  to  be  attained  was  originated,  adopted,  and 
partially  executed. 
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Early  in  the  evening  of  May  3,  1886,  the  commander  of  the 
Lehr  und  Wchr  Verein  rented  the  basement  of  the  building 
known  as  No.  54  West  Lake  Street,  and  also  called  Greif's 
Hall,  for  the  purpose  of  holding  there  on  that  evening  a  meeV 
ing  of  the  "armed  sections"  of  the  International  groups. 

The  meeting  was  held  in  pursuance  of  the  arrangement  so 
made.  It  was  secret.  A  guard  was  placed  in  front  of  the 
building,  and  another  was  also  stationed  in  the  rear,  to  pre- 
vent any  entrance  into  the  basement  by  outsiders. 

Some  seventy  or  eighty  members  of  the  "armed  sections" 
from  the  North,  South,  and  West  divisions  of  the  city  were 
present.  The  session  lasted  from  eight  o'clock  to  eleven 
o'clock.  The  members  present  at  this  gathering  discussed 
and  adopted  the  plan  hereinafter  set  forth. 

On  the  day  before,  that  is  to  say,  on  the  morning  of  Sun- 
day, May  2,  1886,  at  ten  o'clock,  the  members  of  the  second 
company  of  the  Lehr  und  Wehr  Verein  and  of  the  Northwest 
Side  group  had  met  at  Bohemian  Hall,  on  Emma  Street,  in  the 
northwestern  part  of  the  city.  On  that  occasion  the  defend- 
ants Engel  and  Fischer  were  both  present.  Engel  had  there 
submitted  to  this  Emma  Street  meeting  "a  plan  of  his  own 
conception,  according  to  which,  whenever  it  would  come  to 
a  conflict  between  the  police  and  the  Northwestern  groups, 
that  bombs  should  be  thrown  into  the  police-stations,  and  the 
riflemen  of  the  Lehr  und  Wehr  Verein  should  post  themselves 
in  line  at  a  certain  distance,  and  whoever  would  come  out 
should  be  shot  down,  —  all  those  that  would  come  out  of  the 
station  or  stations,  he  said;  then  it  should  proceed  in  that 
way  until  we  would  come  to  the  heart  of  the  city.  Within  the 
heart  of  the  city,  of  course,  the  fight  should  commence  in  ear- 
nest." It  was  also  arranged  that  the  members  of  the  North- 
west Side  groups  should  "mutually  assist  themselves  to  make 
an  attack  upon  the  police,"  and  "if  any  one  had  anything  with 
him  he  should  use  it." 

This  plan  of  Engel  had  been  submitted  by  him  to  the 
Emma  Street  gathering  in  the  form  of  a  resolution,  and  had 
been  adopted. 

On  the  next  evening,  that  is  to  say,  on  the  evening  of  Mon- 
day, May  3,  1886,  Engel  and  Fischer  were  also  present  at  the 
meeting  in  the  basement  of  Greif's  Hall,  and  actively  partici- 
pated in  the  proceedings  there  taken.  Among  those  assembled 
at  this  meeting  there  had  been  distributed  a  certain  circular, 
written  that  afternoon  by  the  defendant  Spies,  known  as  the 
Revenge    Circular.     This    circular    will    be    hereafter   more 
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particularly  referred  to.  It  alleged  that  six  workingraen  had 
been  killed  by  the  police  on  that  very  afternoon  at  a  disturb- 
ance in  the  southwestern  part  of  the  city,  and  called  upon  the 
workingmen  to  arm  themselves  and  "avenge  the  atrocious 
murder  which  has  been  committed  upon  your  brothers  to-day^ 
and  which  will  likely  be  committed  upon  you  to-morrow." 

The  contents  of  the  circular  were  discussed,  and  suggestions 
were  made  as  to  what  should  be  done  within  the  next  few 
days.  The  defendant  Engel  then  presented  to  the  representa- 
tives of  all  the  groups  the  plan  which  had  been  accepted  at 
his  suggestion,  on  the  day  before*  by  the  Northwest  Side  group 
alone.  There  was  some  opposition  to  it.  One  member 
"  thought  that  there  was  too  few  of  us,  and  it  would  be  better 
if  we  would  place  ourselves  among  the  people  and  fight  right 
in  the  midst  of  them.  There  was  some  opposition  to  that,  —  to 
be  in  the  midst  of  the  crowd, — as  we  could  not  know  who  would 
be  our  nearest  neighbor  of  the  crowd;  there  might  be  a  detec- 
tive right  near  us,  or  some  one  else."  The  plan  of  Engel  was, 
however,  finally  adopted.  The  several  features  of  the  plan 
adopted  on  Monday  evening  deserve  special  consideration,  in 
view  of  the  occurrences  at  the  Haymarket  on  the  succeeding 
evening. 

1.  As  to  the  attacks  upon  the  police  and  the  police-stations: 
It  was  Engel's  suggestion  that  the  members  of  the  armed  sec- 
tions should  come  to  the  assistance  of  the  workingmen,  when- 
ever a  collision  between  them  and  the  police  should  grow  out 
of  the  eight-hour  strike  then  in  progress;  that  a  bomb  should 
be  thrown  into  each  police-station  in  the  city,  beginning  with 
that  on  North  Avenue  in  the  North  division,  and  the  police- 
men, as  they  rushed  out  of  the  station  on  account  of  the  ex- 
plosion of  the  bomb  so  thrown,  should  be  shot  down  by  the 
riflemen  of  the  Lehr  und  Wehr  Verein,  stationed  in  line  for 
that  purpose;  that  the  police  would  thus  be  prevented  froni 
coming  from  their  respective  stations  to  the  scene  of  conflict 
when  they  should  be  summoned  by  the  authorities  to  do  so; 
that  the  different  International  bodies,  after  storming  the 
stations  and  shooting  down  the  police,  should  march  inward 
towards  the  center  of  the  city,  destroying  whatever  should  op- 
pose them;  that  the  telegraph  wires  and  the  hose  of  the  fire- 
men should  be  cut;  that  the  ranks  of  the  Internationals 
would  gain  large  accessions  from  the  workingmen  as  soon  as 
these  attacks  upon  the  police  should  be  begun. 

2.  As  to  the  signal  for  the  inauguration  of  the  attacks  upon 
the  police:   The  defendant  Fischer   suggested  the   German 
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word  "Ruhe,"  the  signification  of  which  in  English  is  "rest," 
or  "  peace,"  as  a  signal  word  to  be  adopted  by  the  meeting. 
His  proposition  was  agreed  to.  By  the  terms  of  it,  whenever 
the  word  "Kuhe"  should  appear  in  the  letter-box  column  of 
the  Arbeiter  Zcitung  it  was  to  be  understood  that  the  "  social 
revolution"  liad  begun;  the  publication  of  that  word  in  the 
paper  named  was  to  be  a  signal  to  the  members  of  the  "armed 
sections"  of  the  various  groups  that  they  were  to  arm  them- 
selves and  repair  to  certain  specified  meeting-places,  and  when 
they  should  there  be  informed  by  report  from  a  committee 
hereinafter  named  that  a  collision  or  conflict  had  taken  place 
between  the  police  and  the  workingmen,  they  were  then  to 
proceed  to  attack  the  stations  and  the  policemen  therein  with 
bombs  and  rifles,  as  already  stated. 

3.  As  to  the  Haymarket  meeting:  The  third  feature  of  the 
meeting  of  the  armed  sections  on  Monday  night  was  the  ar- 
rangement made  for  a  mass  meeting  on  Tuesday  evening  at 
the  Haymarket  Square.  The  chairman  who  presided  on  Mon- 
day night  suggested  the  holding  of  the  mass  meeting  on  the 
next  morning,  that  is  to  say,  Tuesday  morning,  at  ten  o'clock, 
in  the  Market  Square  in  the  South  division  of  the  city.  The 
defendant  Fischer,  however,  objected  to  both  the  time  and 
place  designated  by  the  chairman.  He  advocated  the  holding 
of  the  mass  meeting  on  Tuesday  evening  rather  than  Tuesday 
morning,  and  at  the  Haymarket  Square  instead  of  the  Market 
Square.  His  proposition  was  adopted  by  the  members  of  the 
armed  sections,  and  it  was  then  and  there  agreed  thitt  the 
Tuesday  evening  meeting  should  be  announced  through  a 
handbill.  The  defendant  Fischer  was  commissioned  to  have 
this  handbill  printed,  and  for  that  purpose  left  the  Monday 
night  meeting  while  it  was  in  session.  He  returned  in  about 
half  an  hour,  and  reported  that  the  printing-oflice  was  closed. 
He,  however,  had  the  handbill  printed  the  next  day,  as  will 
be  seen  hereafter. 

Leaving  for  the  present  the  discussion  of  the  provisions 
made  on  Monday  night  for  the  gathering  at  the  Haymarket, 
it  will  be  neceosary  to  notice, — 

4.  The  appointment  by  the  armed  sections  of  a  committee. 
As  a  part  of  the  plan  adopted  on  Monday  night,  a  committee, 
consisting  of  one  or  two  from  each  group,  was  appointed,  the 
business  of  which  was  to  be  present  at  the  Haymarket  and 
"to  observe  the  movement,  not  only  on  the  Haymarket  Square, 
but  in  the  diff'erent  parts  of  the  city,  and  if  a  conflict  should 
happen,"  to  report  to  the  members  of  the  armed  sections  at 
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their  various  meeting-places,  as  above  indicated.  This  com- 
mittee was  also  intrusted  with  the  task  of  publishing  the  word 
"Ruhe"  in  the  Arbeiter  Zeitung,  when,  in  their  judgment,  the 
occasion  for  doing  so  should  arise.  As  we  understand  the  evi- 
dence, this  same  committee  was  to  have  the  general  control  of 
the  Haymarket  meeting, 

5.  A  resolution  was  passed  that  the  details  of  the  plan 
adopted  by  those  present  on  Monday  night  should  be  com- 
municated to  absent  members  who  could  be  relied  upon. 

Rudolph  Schnaubelt,  whom  a  part  of  the  evidence  tends  to 
identify  as  the  thrower  of  the  bomb  on  Tuesday  night,  sug- 
gested that  the  plan  adopted  should  also  be  communicated  to 
comrades  living  in  other  cities,  so  that  the  revolution  should 
commence  in  other  places  as  well  as  in  Chicago.  This  sug- 
gestion, however,  does  not  seem  to  have  been  acted  upon  by 
the  Monday  night  meeting. 

Returning  now  to  a  consideration  of  the  appointment  of  the 
Haymarket  meeting,  considered  as  a  part  of  the  Monday  night 
plan,  we  think  the  jury  were  warranted  in  believing,  from  the 
evidence,  that  that  meeting  was  not  intended  by  those  who 
made  the  arrangements  for  holding  it  to  be  a  peaceable  assem- 
blage. 

1.  The  resolution  which  provided  for  calling  it  was  adopted 
by  a  secret  gathering  of  the  armed  sections  of  the  Interna- 
tional groups.  The  record  reveals  many  circumstances  tend- 
ing to  show  that  a  conflict  was  to  be  precipitated  between  the 
police  and  the  twenty-five  thousand  workingmen  who  were 
expected  to  be  present  at  the  Haymarket.  As  one  of  the 
witnesses  expresses  it,  it  was  to  be  held  "to  cheer  up  the 
workingmen  so  that  they  would  be  prepared  if  a  conflict 
should  happen." 

2.  The  defendant  Fischer,  in  the  discussion  on  Monday 
night,  assigned  as  a  reason  why  the  proposed  mass  meeting 
should  not  be  held  at  Market  Square,  that  the  latter  place 
was  a  "mouse-trap."  This  remark,  under  all  the  circumstances 
of  the  case,  could  have  had  no  other  meaning  than  that  the 
conflict  which  was  expected  to  occur  might  be  too  easily 
quelled  by  the  authorities  if  it  took  place  at  Market  Square. 
If  the  assemblage  was  to  be  entirely  peaceable  and  lawful  in 
its  character,  it  could  make  no  difi'erence  whether  the  place  of 
its  meeting  was  a  "mouse-trap"  or  not.  That  the  spot  selected 
was  not  a  mouse-trap  will  appear  from  an  examination  of  the 
locality  and  its  surroundings,  as  they  are  shown  upon  the 
following  plat  or  diagram:  — 
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The  Haymarket  is  a  widening  of  Randolph  Street,  which 
runs  eaot  and  west.  It  begins  on  the  east  at  Desplaines  Street 
and  terminates  on  the  west  at  Halsted  Street,  the  latter  streets 
running  north  and  south  and  crossing  Randolph  Street  at  right 
angles. 

The  speakers  were  not  on  the  Haymarket  itself,  but  on  Des- 
plaines Street,  at  a  point  a  little  more  than  a  hundred  feet 
north  of  the  eastern  end  of  the  Haymarket.  They  made  their 
speeches  from  a  truck  wagon,  which  stood  on  the  east  side  of 
Desplaines  Street,  next  to  the  sidewalk,  and  at  a  point  about 
five  or  six  feet  north  of  the  western  end  of  Crane's  Alley,  the 
pole  end  of  the  wagon  looking  to  the  north  and  the  rear  end  to 
the  south.  Crane's  Alley  begins  on  Desplaines  Street  at  a  point 
ninety  feet  north  of  Randolph  Street,  and  runs  east  a  short 
distance  and  then  turns  south  into  Randolph  Street.  Lake 
Street  is  the  next  street  north  of  and  parallel  with  Randolph 
Street;  and  between  it  and  Crane's  Alley  is  still  another  alley, 
running  east  from  Desplaines  Street  to  Jefierson  Street,  and 
tapped  at  a  point  half-way  between  the  latter  streets  by  an 
opening  extending  north  to  Lake  Street.  Between  the  Hay- 
market on  the  south  and  Lake  Street  on  the  north,  a  small 
street,  called  Eagle  Street,  runs  westward  from  Desplaines 
Street  to  Halsted  Street,  crossing  Union  Street,  which  runs 
north  and  south  between  the  two  streets  last  named. 

Between  Crane's  Alley  and  the  alley  north  of  and  parallel 
with  it  is  the  manufacturing  establishment  of  Crane  Brothers, 
a  large  building,  closed  and  unlighted  at  night,  and  in  the 
shadow  of  which  stood  the  wagon  of  the  speakers.  Some 
boxes  had  been  placed  on  the  edge  of  the  east  sidewalk  of 
Desplaines  Street  a  few  feet  south  of  the  alley,  furnishing  a 
protection  from  the  observation  of  those  in  the  middle  of  the 
street. 

On  Lake  Street,  just  north  of  the  wagon,  were  many  gath- 
ering-places of  the  workingmen,  such  as  Greifs  Hall,  Zepfs 
Hall,  and  Florus  Hall.  There  were  also  several  such  places 
to  the  south,  on  Randolph  Street.  On  Tuesday  night  the  halls 
and  saloons  in  the  neighborhood  were  crowded  with  workmen 
who  were  out  of  employment  by  reason  of  the  strikes  and  other 
disturbances  incident  to  the  eight-hour  movement,  and  whoso 
feelings  at  this  time  were  hostile  to  the  police  by  reason  of  the 
efforts  made  by  the  latter  to  stop  the  attacks  of  strikers  upon 
non-union  laborers. 

It  will  thus  be  seen  that  all  the  surroundings  of  the  wagon. 
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in  the  way  of  streets,  alleys,  halls,  buildings,  sympathetic 
crowds,  etc.,  furnished  easy  means  of  approach,  escape,  and 
concealment.  As  a  mere  strategical  point,  no  better  position 
could  have  been  selected  for  the  occurrences  which  actually 
took  place  on  Tuesday  night  than  the  spot  where  the  speakers^ 
wagon  was  located. 

3.  The  language  of  the  handbill,  calling  the  Haymarkct 
meeting,  which  was  issued  in  pursuance  of  instructions  from 
the  armed  sections  assembled  in  Greif's  building  on  Monday 
night,  shows  that  the  meeting  was  not  intended  to  be  alto- 
gether peaceable.  On  Tuesday  morning,  at  a  quarter-jpsr^t 
seven  o'clock,  Fischer  went  to  a  printing-ofSce  at  the  corner  of 
Randolph  and  Market  streets,  and  procured  the  handbill  in 
question  to  be  printed.     It  is  as  follows : — 

ATTENTION,   WORKINGMENI 

GREAT 

MASS  MEETING 
To-night,  at  7:30  o'clock. 

AT  THE 

Haymarket,  Randolph  St.,  bet.  Desplaines  and  Halsted. 
Good  speakers  will  be  present  to  denouuce  the  latest  atrocious  act  of  the 
police, — the  shooting  of  our  fellow-workmen  yesterday  afternoon. 
Workingmen,  Arm  Yourselves,  and  Appear  in  Full  Force! 

The  Executive  Committeb. 

The  testimony  is  abundant  that  many  copies  of  this  hand- 
bill, containing  the  words:  "Workingmen,  arm  yourselves,  and 
appear  in  full  force,"  were  printed  in  German  and  English,  and 
distributed  among  the  workingmen  throughout  the  city  on 
Tuesday,  May  4,  1886.  Why  urge  men  to  come  armed  to  an 
assemblage,  if  the  assemblage  is  to  be  peaceful,  especially 
when  such  arming  is  in  violation  of  the  law  of  the  state? 

It  is  true  that  at  a  later  hour  in  the  day,  on  Tuesday,  a 
number  of  handbills  were  distributed,  which  were  exactly  the 
same  as  the  above,  with  the  exception  that  the  words  "Arm 
yourselves,  and  appear  in  full  force,"  were  omitted.  But  the 
evidence  shows  that  the  objectionable  words  were  only  lefk 
out  of  the  second  set  of  handbills  through  fear  that  they 
might  deter  some  of  the  workmen  from  attending  the  meet- 
ing. 

All  the  handbills,  however,  both  those  with  and  those  with- 
out the  objectionable  words,  declared  the  object  of  the  meet- 
ing to  be,  not  to  discuss  the  eight-hour  movement,  but  to 
"denounce  the  latest  atrocious  act  of  the  police, — the  shooting 
of  our  fellow-workmen  yesterday  afternoon."     What  was  the 
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act  of  the  police  on  Monday  afternoon  for  which  they  were  to 
be  denounced? 

A  manufacturing  company  in  the  southwestern  part  of  the 
city  had  employed  certain  laborers  belonging  to  organizations 
styled  ''unions,"  and  hence  called  "union  laborers."  These 
"union"  workmen  had  inaugurated  a  strike,  and  quit  work. 
The  company  employed  in  their  places  other  workmen,  not 
connected  with  the  "unions,"  and  called  "non-union"  work- 
men. The  "striking  union"  laborers  and  certain  "lumber- 
ehovers  "  had  made  a  most  violent  attack,  not  only  upon  the 
•'  non-union "  laborers,  but  upon  the  buildings  and  property 
of  the  company.  The  police  had  been  summoned  to  quell 
the  riot,  and  as  the  result  of  their  eSbrts  to  do  so,  one  person, 
and  not  six,  had  died  from  the  effect  of  wounds  received  on 
that  occasion. 

The  city  authorities  did  their  duty  when  they  ordered  the 
police  to  stop  this  unjustifiable  attack  of  the  union  workmen, 
re-enforced  by  striking  lumber-shovers,  upon  men  who  were 
pursuing  their  lawful  business.  It  follows  that  the  Hay- 
market  meeting  was  called  for  the  purpose  of  denouncing  the 
officers  of  the  law  because  they  had  done  their  duty. 

4.  The  testimony  of  Waller  and  Seliger  shows  that  some 
trouble,  not  clearly  defined  in  the  language  of  unlearned  wit- 
nesses speaking  through  an  interpreter,  was  expected  to  take 
place  at  the  Haymarket  meeting.  The  discussions  at  the 
Monday  night  meeting  indicated  such  an  expectation.  What 
other  construction  can  be  placed  upon  such  language  as  this 
used  at  that  meeting:  "It  would  be  better  if  we  would  place 
ourselves  among  the  people,  and  fight  right  in  the  midst  of 
them;  we  could  not  know  who  would  be  our  nearest  neigh- 
bor of  the  crowd;  there  might  be  a  detective  right  near  us," 
etc.? 

■  One  of  the  witnesses  says  that  "it  was  planned  to  attack 
the  police-stations  to  prevent  the  police  from  coming  to  aid, 
if  there  should  be  a  fight  in  the  city,"  and  that  those  present 
Monday  night  expected  there  would  be  a  fight.  That  this 
fight  was  expected  to  take  place  at  or  near  the  Haymarket 
would  appear  from  the  fact  that,  as  soon  as  the  stations  were 
blown  up,  the  armed  men,  and  the  workmen  joining  them, 
should  march  "to  the  heart  of  the  city,"  where  the  fight  would 
commence  in  earnest.  The  Haymarket  was  in  the  heart  of 
the  city.  Lingg  stated  to  Seliger  on  Tuesday  night  "that 
there  should  be  made  a  disturbance  everywhere  on  the  North 
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Side  to  prevent  the  police  from  going  over  on  the  West  Side." 
If  the  place  to  which  the  police  were  to  be  kept  from  going  by 
the  attacks  upon  the  stations  was  in  the  heart  of  the  city  and 
on  the  West  Side,  it  could  not  have  been  very  far  from  the 
Haymarket  Square. 

5.  The  same  committee  which  had  charge  of  the  Haymarket 
meeting,  and  had  the  power  to  call  together  the  armed  men 
at  their  meeting-places  by  the  insertion  of  the  word  "Rube" 
in  the  Arbeiter  Zeitung,  was  also  instructed  to  attend  at  the 
Haymarket,  and  from  there  carry  reports  to  them  at  their 
meeting-places.  The  thing  they  were  to  report  to  the  armed 
men  was  a  conJBict  with  the  police.  As  they  were  to  attend 
at  the  Haymarket  and  report  from  there,  a  conflict  must  have 
been  expected  there. 

That  the  plan  adopted  on  Monday  night,  with  its  provisions 
for  bomb-throwing,  shooting,  meeting-places,  signal  committee, 
mass  meeting,  communication  with  absent  members,  etc.,  wa» 
an  unlawful  conspiracy,  there  can  be  no  doubt. 

The  question  now  arises  whether  the  murder  of  Degan  was 
committed  in  pursuance  of  this  copspiracy,  and  as  one  of  the 
objects  to  be  attained  by  it,  and  whether  the  murder  occurred 
while  the  parties  to  the  conspiracy  were  engaged  in  such  prose- 
cution of  it  that  Degan's  death  is  to  be  considered  the  natural 
and  necessary  outcome  and  consequence  of  that  prosecution. 
In  other  words,  were  the  occurrences  of  Tuesday  night  the 
result  of  the  conspiracy  of  Monday  night?  Was  that  which, 
was  done  on  Tuesday  night  done  for  the  purpose  of  carrying 
out  the  plan  of  Monday  night? 

1.  The  main  feature  of  the  Monday  night  plan  was  the  pro- 
vision for  throwing  a  bomb  into  each  police-station,  and  then 
shooting  down  the  policemen  as  they  should  come  out.  This 
provision  had  two  parts:  First,  a  bomb  was  to  be  thrown, 
creating  destruction  and  confusion;  second,  in  the  midst  of  the 
confusion  following  upon  the  explosion  of  the  bomb,  the  mem- 
bers of  the  armed  sections  and  the  riflemen  of  the  Lehr  und 
Wchr  Verein  were  to  fire  into  the  policemen,  and  destroy  them 
before  they  could  recover  from  their  surprise.  Did  this  feature 
correspond  with  either  or  any  of  the  events  of  Tuesday  night? 
In  order  to  determine  whether  it  did  or  not,  it  is  necessary  to 
notice  some  of  the  occurrences  which  took  place  at  the  Hay- 
market meeting. 

The  crowd  in  attendance  there  was  in  the  middle  of  Des- 
plaines  Street,  and  on  the  Desplaines  Street  sidewalks  to  the 
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■south  of  the  wagon,  and  extended  around  into  the  Hayraarket 
to  the  west,  and  up  into  Lake  Street  to  the  north.  Those 
appearing  to  be  most  in  sympathy  with  the  speakers  were  near 
the  mouth  of  Crane's  Alley,  and  on  and  around  the  wagon. 

The  station  where  the  policemen  had  been  holding  them- 
selves in  readiness  during  the  evening  was  located  on  the  west 
side  of  Desplaines  Street,  seventy-five  feet  south  of  the  Hay- 
raarket, and  some  three  hundred  feet  or  more  south  of  the 
wagon,  and  between  Randolph  Street  on  the  north  and  Wash- 
ington Street  on  the  south,  the  latter  being  the  next  street  south 
of  and  parallel  with  Randolph  Street.  Some  electric  lights  in 
front  of  a  theater  on  Desplaines  Street,  south  of  the  station, 
and  in  the  neighborhood  of  Washington  Street,  served  to  light 
up  at  least  that  portion  of  Desplaines  Street  south  of  the 
Haymarket. 

The  police  formed  in  line  on  Waldo  Place,  a  small  street 
running  west  from  Desplaines  Street,  and  on  the  south  side  of 
the  station-house.  They  marched  in  regular  order,  — with  their 
hands  down,  clubs  in  their  belts,  and  pistols  in  their  pockets, 
— northward,  upon  Desplaines  Street,  across  the  eastern  end  of 
the  Haymarket,  until  they  came  "  about  to  the  mouth  of  Crane 
Brothers'  alley."  Here  they  halted,  their  front  line  being  only 
a  few  feet  south  of  the  south  end  of  the  wagon.  One  of  the 
officers  in  command  then  gave  an  order  to  disperse,  as  has 
already  been  stated. 

The  language  in  which  the  order  was  uttered  is  as  follows: 
"  I  command  you,  in  the  name  of  the  people  of  the  state  of 
Illinois,  to  immediately  and  peaceably  disperse."  These  words 
are  the  same  as  those  used  in  section  253  of  division  1  of  the 
Criminal  Code  of  this  state,  which  provides  that  "  when  twelve 
or  more  persons,  any  of  them  armed  with  clubs  or  dangerous 
weapons,  or  thirty  or  more,  armed  or  unarmed,  are  unlawfully, 
riotously,  or  tumultuously  assembled  in  any  city,  ....  it 
shall  be  the  duty  of  each  of  the  municipal  officers  ....  to 
go  among  the  persons  so  assembled,  ....  and  in  the  name  of 
the  state  command  them  immediately  to  disperse." 

If  the  police-ofl&cers  had  improperly  intruded  upon  the 
meeting  in  question,  such  intrusion  would  have  furnished  no 
justification  for  the  attack  hereinafter  mentioned.  Persons 
injuriously  affected  by  such  improper  intrusion  or  illegal  dis- 
persion had  their  remedies  at  law  for  damages  sustained;  or 
they  could  have  demanded  an  investigation  before  the  proper 
authorities,  and  upon  proving  their  charges,  could  have  ob- 
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tained  the  dismissal  of  oflBcers  guilty  of  infringement  upon  the 
rights  of  citizens. 

We  cannot  say,  however,  that,  in  view  of  all  the  facts  and 
circumstances  surrounding  the  occasion,  the  police-officers 
were  justly  chargeable  with  exceeding  their  authority  in  the 
premises.  Much  disturbance  and  disorder  existed  in  the  city. 
Many  strikes  had  recently  occurred  among  the  laboring  men, 
many  of  whom  were  out  of  employment,  and  smarting  under 
feelings  of  discontent.  It  had  been  reported  to  the  authori- 
ties that  the  riot  already  referred  to  of  the  preceding  after- 
noon in  the  southwestern  part  of  the  city  had  been  mainly 
incited  by  a  speech  delivered  to  some  "  lumber-shovers "  on 
the  Black  Road  by  the  defendant  Spies,  who  was  observed  to 
be  the  most  active  spirit  at  the  Hayraarket  meeting.  Copies 
of  the  Revenge  Circular,  and  of  the  handbill  prepared  by  the 
defendant  Fischer,  had  fallen  into  the  hands  of  the  police.  A 
rumor  had  also  come  to  their  headquarters  that  it  was  the  in- 
tention of  the  parties  at  the  Haymarket  meeting  to  proceed 
to  some  neighboring  railroad  freight-houses  where  non-union 
laborers  were  employed,  and  blow  them  up.  In  addition  to 
all  this,  it  was  reported  to  the  officer  in  command  of  the  force 
at  the  Desplaines  Street  station,  that  the  defendant  Fielden, 
who  was  then  speaking,  had  just  used  the  following  language: 
"  You  have  nothing  more  to  do  with  the  law  except  to  lay 

hands  on  it  and  throttle  it  until  it  makes  its  last  kick 

Keep  your  eye  upon  it,  throttle  it,  kill  it,  stab  it,  do  every- 
thing you  can  to  wound  it";  and  that  the  use  of  these  words 
had  produced  great  excitement,  and  caused  noisy  demonstra- 
tions around  the  wagon.  Upon  the  reception  of  this  report, 
the  officer  in  command  decided  upon  the  dispersion  of  the 
meeting,  and  his  men  made  the  movement  for  that  purpose, 
as  already  stated. 

As  soon  as  the  order  to  disperse  was  given,  the  defendant 
Fielden  descended  from  the  wagon,  making  use  of  the  words, 
"  We  are  peaceable."  Whether  or  not  these  words  were  uttered 
as  the  English  equivalent  of  the  German  signal  word  "  Ruhe," 
which  meant  "peace,"  the  evidence  does  not  conclusively 
show. 

Certain  it  is  that  no  sooner  had  Fielden  said  "we  are  peace- 
able" than  the  bomb  exploded,  and  in  a  few  seconds  there- 
after a  volley  of  shots  was  fired. 

Whether  the  crowd,  which,  upon  the  advance  of  the  police 
in  the  middle  of  the  street,  had  scattered  to  the  north  of  the 
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wagon  and  to  the  sidewalks  upon  the  east  and  west  sides  of 
Desplaines  Street,  fired  into  the  police  or  not  is  one  of  the  dis- 
puted questions  in  the  case.  According  to  the  testimony  for 
the  state,  persons  in  the  street  and  upon  the  sidewalks  dis- 
charged their  revolvers  into  the  midst  of  the  police,  some  of 
the  witnesses  estimating  the  number  of  shots  at  seventy-five 
or  one  hundred.  On  the  other  hand,  witnesses  for  the  defense 
swear  that  the  only  shooting  which  was  done  came  from  the 
ranks  of  the  police  themselves.  That  the  latter  fired  into  the 
crowd  after  the  explosion,  is  an  admitted  fact;  but  the  prose- 
cution claims  that  they  did  not  do  so  until  after  they  were 
fired  into. 

We  think  the  weight  of  evidence  is  in  favor  of  the  position 
of  the  state  upon  this  subject.  If  it  be  conceded  that  the  wit- 
nesses for  the  prosecution,  who  are  for  the  most  part  policemen, 
are  interested  on  one  side  of  the  question,  and  that  the  wit- 
nesses for  the  defense,  who  are  for  the  most  part  partisans  of 
or  sympathizers  with  the  prisoners,  are  interested  on  the  other 
side  of  the  question,  there  is  yet  other  evidence  which  seems 
to  us  to  be  decisive  of  the  matter. 

The  testimony  of  the  surgeons,  who  are  entirely  disinter- 
ested, shows  that  two  police-officers  died  from  the  effects  of 
bullet-wounds,  and  that  many  more,  who  did  not  die,  re- 
ceived bullet-wounds.  As  the  policemen  were  a  solid  body  of 
well-drilled  men,  standing  together  in  the  street  in  well- 
formed  lines  and  orderly  ranks,  it  is  impossible  that  they 
should  have  shot  into  their  own  midst.  This  being  so,  the 
bullet-wounds  received  by  them  must  have  been  caused  by 
shots  from  the  crowd  in  their  front  and  on  their  sides. 

In  addition  to  this,  it  has  already  appeared  that  many  of 
the  persons  around  the  wagon  had  been  preparing  for  a  long 
time  for  the  events  expected  to  grow  out  of  the  eight-hour 
movement  on  May  1,  1886,  by  exercises  in  drilling,  by  the 
purchase  of  arms,  by  experiments  with  dynamite,  and  had 
been  repeatedly  urged  in  speeches,  in  newspaper  articles,  and 
by  the  circulars  already  mentioned,  to  meet  those  events  in  a 
state  of  armed  preparation. 

Morever,  several  of  the  newspaper  reporters  who  were  pres- 
ent confirm  the  statements  of  the  policemen  that  shots  were 
fired  from  the  sidewalks  into  the  police.  One  of  the  reporters 
saw  several  men  around  the  wagon  boldly  exhibiting  their 
revolvers  while  the  speaking  was  going  on.     A  revolver  was 
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found  on  the  sidewalk  near  the  wagon,  several  barrels  of  which 
had  been  discharged. 

It  is  apparent  from  this  review  of  the  evidence  that  just 
such  an  attack  was  made  at  the  Haymarket  as  was  contem- 
plated and  arranged  for  by  the  conspiracy  of  Monday  night. 
First,  a  bomb  was  thrown  among  the  policemen;  next,  shots-- 
were  fired  into  their  ranks  by  armed  men,  belonging  to  the- 
organization  heretofore  described,  and  who  had  been  gathered! 
around  the  wagon  during  the  evening.  In  the  order  of  time,, 
the  shooting  occurred  a  few  seconds  after  the  bomb  exploded  ► 
This  was  the  order  in  which  the  onset  with  the  two  different 
kinds  of  weapons  was  to  be  made,  according  to  the  terms  of 
the  conspiracy.  The  mode  of  attack  as  made  corresponded! 
with  the  mode  of  attack  as  planned. 

It  is  true  that  the  plan  adopted  contemplated  the  throwing: 
of  a  bomb  into  each  station,  and  then  shooting  down  the  police 
as  they  should  come  out.  This  was  to  be  done,  however,  not 
only  at  the  North  Avenue  station,  but  at  the  stations  "in  other- 
parts  of  the  city."  The  Desplaines  Street  station  was  a  sta- 
tion in  one  of  the  "other  parts  of  the  city,"  and  was  as  mucin, 
embraced  within  the  scope  of  the  plan  as  the  rest  of  the  sta- 
tions. It  was  in  sight  of  the  speakers'  wagon,  and  only  &- 
short  distance  south  of  it.  If  a  bomb  had  been  thrown  into  • 
the  station  itself,  and  the  policemen  had  been  shot  down  while 
coming  out,  a  part  of  the  conspiracy  would  have  been  literally 
executed  just  as  it  was  agreed  upon.  It  could  make  no  dif- 
ference in  the  guilt  of  those  who  were  parties  to  the  conspiracy - 
that  the  man  who  threw  the  bomb,  and  his  confederates  who' 
fired  the  shots,  waited,  before  doing  their  work,  until  the- 
policemen  in  the  station  had  left  it  and  had  advanced  some: 
three  hundred  feet  north  of  it. 

If  A  hire  B  to  shoot  C  at  the  Sherman  House  in  the  city  of 
Chicago  on  a  certain  night,  but  B,  seeing  C  enter  the  Tremont 
House  on  the  same  night,  shoots  him  there,  A  is  none  the  less- 
guilty  of  aiding,  abetting,  advising,  and  encouraging  the  mur- 
der of  C.  If  there  is  a  conspiracy  to  kill  policemen  at  a 
station-house,  but  the  agents  of  the  conspiracy  kill  the  police- 
men a  short  distance  away  from  the  station-house,  there  is  no- 
such  departure  from  the  original  design  as  to  relieve  the  con- 
spirators of  responsibility. 

A  plan  for  the  perpetration  of  a  crime  or  for  the  accomplish* 

ment  of  any   action,  whether  worthy  or  unworthy,  cannol 
Am.  8t.  Rep.,  Vol.  III.— 25 
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always  be  executed  in  exact  accordance  with  the  original 
conception.  It  must  suffer  some  change  or  modification  in 
order  to  meet  emergencies  and  unforeseen  contingencies. 

The  International  groups,  as  will  be  seen  hereafter,  had 
received  information  that  the  police  intended  to  hold  them- 
selves in  readiness  for  the  expected  outbreak  at  their  respective 
stations.  The  presence  of  one  hundred  and  eighty  policemen 
at  the  Desplaines  Street  station,  only  seventy-five  feet  south 
of  the  Hay  market,  seemed  to  contradict  the  correctness  of 
this  information,  and  to  indicate  a  concentration  instead  of  a 
scattering  of  forces  on  the  part  of  the  authorities.  Such  action 
by  the  authorities  may  have  operated  to  change  the  original 
conspiracy  for  separate  attacks  upon  the  stations,  and  may 
have  led  to  the  concentration  of  a  larger  number  of  armed 
men  at  the  Haymarket  than  was  at  first  intended. 

This  appears  from  the  language  of  Spies  in  his  speech 
from  the  wagon,  when  he  said:  "It  seems  to  have  been  the 
opinion  of  the  authorities  that  this  meeting  has  been  called 
for  the  purpose  of  raising  a  little  row  and  disturbance,"  etc., 
and  when  he  asked  "what  meant  this  array  of  Gatling  guns, 
infantry  ready  to  arm,  patrol  wagons,  and  policemen?"  It 
appears  from  the  excited  demeanor  of  Schwab,  who  says  that 
he  went  from  the  Arbeiter  Zeitung  office  to  the  Haymarket, 
passing  through  the  tunnel  and  walking  on  Washington  Street, 
and  that  he  turned  from  Washington  Street  north  on  Des- 
plaines Street.  This  course  would  take  him  by  the  Desplaines 
Street  station,  where  he  must  have  seen  the  policemen  form- 
ing on  Waldo  Place.  Just  after  this,  he  is  described  by  two 
witnesses  as  rushing  along  hurriedly  and  almost  running  into 
the  mayor;  and  by  one  witness  as  engaged  in  a  conversation 
a  few  moments  later  with  Spies,  in  which  the  word  "police" 
was  used.  Fischer  and  Waller,  also,  noticed  the  mounting  of 
patrol  wagons  on  Waldo  Place,  and  indulged  in  some  con- 
jectures as  to  what  it  meant.  Some  change  of  programme 
would  also  seeem  to  be  indicated  by  the  delay  in  opening  the 
meeting.  It  was  not  called  to  order  until  half-past  eight  or 
nine  o'clock,  although  the  hour  stated  in  the  handbills  was 
half-past  seven.  It  was  not  actually  opened  until  Lingg  had 
deposited  the  bombs  at  No.  58  Cly bourne  Avenue.  He  was 
evidently  slow  in  his  preparations.  Mrs.  Seliger  says  that 
her  husband  and  Lingg,  and  Huebner  and  Thielen,  and  Her- 
mann, and  some  others,  whose  names  she  did  not  know,  were 
at  work  on  the  bombs  at  her  bouse  until  past  seven  o'clock. 
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From  the  fact  that  Seliger  and  Lingg  were  met  on  the  way 
to  Neflf's  Hall  by  Muenzenberger,  the  blacksmith,  it  would 
appear  that  the  latter  had  been  sent  forward  to  hasten  their 
movements. 

The  various  details  here  related  tend  to  show  that  some 
occurrence  had  taken  place  which  had  not  been  expected  or 
provided  for. 

But  notwithstanding  the  fact  that  the  Monday  night  con- 
spiracy may  have  been  varied  somewhat  to  suit  the  new  con- 
ditions, we  think  the  jury  were  warranted  in  believing  that 
the  bomb  was  thrown  and  the  shots  were  fired  as  a  part  of  the 
execution  of  that  conspiracy. 

2.  The  second  feature  of  the  Monday  night  conspiracy 
was  the  publication  of  the  signal-word  "  Ruhe "  in  the 
Arbeiter  Zeitung,  an  afternoon  paper,  issued  every  day  at 
two  o'clock.  The  word  "Ruhe"  was  published  in  the  Arbeiter 
Zeitung  on  the  afternoon  of  Tuesday,  May  4,  1886,  about 
five  hours  and  a  half  before  the  hour  for  which  the  Haymarket 
meeting  was  called.  It  appeared  in  the  letter-box  column  in 
heavy  type  and  heavily  underscored.  Its  publication  an- 
nounced the  arrival  of  the  "social  revolution."  It  was  a  call 
issued  to  the  armed  sections  to  arm  themselves  and  repair 
to  their  meeting-places  and  await  orders.  Here  certainly  was 
an  execution  of  a  part  of  the  conspiracy  shortly  before  the 
opening  of  the  meeting,  at  which  the  murder  of  Degan  took 
place. 

It  is  clear  that  the  publication  of  the  word  "Ruhe"  in  a 
German  paper  might  not  be  notice  to  the  armed  members  of 
the  American  group,  who  presumably  could  not  speak  or  read 
German.  The  Alarm  at  this  time  was  only  issued  every  half- 
month.  Accordingly,  on  Tuesday  afternoon,  at  about  the 
same  time  when  the  word  "Ruhe"  appeared  in  the  Arbeiter 
Zeitung,  there  also  appeared  in  one  of  the  afternoon  English 
papers  of  the  city  the  following  notice:  "American  group 
meets  to-night,  Tuesday,  107  Fifth  Avenue.  Important  busi- 
ness. Every  member  should  attend;  7:30  o'clock  sharp. 
Agitation  committee." 

The  question  which  here  naturally  suggests  itself  is:  Was 
there  a  gathering  of  the  armed  men  at  their  meeting-places  in 
obedience  to  the  call  implied  in  the  word  "  Ruhe  "  ? 

The  evidence  does  not  disclose  how  many  meeting-places 
there  were,  nor  the  location  of  all  of  them. 

The  meeting-place  selected  for  the  members  of  the  North- 
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west  Side  group  would  appear  to  have  been  Wicker  Park. 
But  whether  they  actually  met  there  on  Tuesday  night,  or 
whether  the  arrangement  for  their  doing  so  was  given  up  in 
view  of  some  alteration  of  plan,  such  as  has  already  been 
hinted  at,  the  record  does  not  disclose,  A  large  number  of 
the  members  of  this  group  were  at  the  Haymarket  on  that 
evening. 

According  to  the  testimony  of  Seliger  as  to  the  declarations 
of  Lingg,  Greif's  Hall,  or  54  West  Lake  Street,  was  a  desig- 
nated meeting-place  for  some  of  the  armed  men.  This  hall 
was  crowded  on  Tuesday  night  with  workingmen,  many  of 
whom  went  over  to  the  Haymarket. 

It  was  only  two  blocks  east  from  Desplaines  Street,  and 
distant  only  a  few  minutes'  walk  from  the  wagon  of  the  speak- 
ers. A  gathering  there  was,  in  effect,  a  gathering  at  the  Hay- 
market itself. 

The  meeting-place  for  the  American  group  on  that  evening 
was  the  Arbeiter  Zeitung  office,  at  107  Fifth  Avenue.  Twelve 
or  fifteen  members  of  that  group  met  there  pursuant  to  the 
published  notice. 

At  least  six  of  those  present,  including  the  defendants  Par- 
sons and  Fielden,  belonged  to  the  armed  section. 

They  all  left  and  came  over  to  the  Haymarket  meeting 
some  time  between  half-past  eight  and  nine  o'clock  Tuesday 
evening. 

The  meeting-place  of  many  of  the  armed  members  of  the 
North  Side  group  on  Tuesday  evening  was  Zepf 's  Hall.  Lingg, 
Seliger,  Lehmann,  Smideke,  Thielen,  and  others,  were  there 
on  that  evening  between  eight  and  half-past  nine  o'clock. 

Many  went  there  to  get  bombs.  Thielen,  who  had  received 
two  loaded  bombs,  some  cartridges,  and  two  cigar-boxes  full 
of  dynamite  from  Lingg  on  that  afternoon,  was  there  a  con- 
siderable portion  of  the  evening,  and  is  spoken  off  by  Neff  as 
*'  hanging  around  out  in  front  of  the  saloon  on  the  sidewalk." 

We  think  the  evidence  warrants  the  conclusion  that  58  Cly- 
bourne  Avenue  was  one  of  the  meeting-places  to  which  the 
members  of  the  armed  sections  repaired  in  pursuance  of  the 
arrangement  made  on  Monday  night. 

Some  of  the  meeting-places  were  to  be  at  certain  "corners." 
The  armed  men  were  to  go  from  their  meeting-places  to  at- 
tack the  stations.  They  were  to  attack  the  stations,  in  order 
to  prevent  the  policemen  from  getting  out  of  them  so  as  to 
go  to  the  scene  of  conflict,  when  they  should  be  summoned. 
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Hence,  many  of  the  meeting-places  would  be  near  the  sta- 
tions. 

One  of  the  stations  to  be  attacked,  and  which  was  specifically 
named  at  the  Monday  night  assemblage,  was  the  North  Avenue 
station.  The  evidence  shows  that  Lingg,  Seliger,  Lehmann, 
Smideke,  Thielen,  and  two  large  men  belonging  to  the  Lehr 
und  Wehr  Verein,  all  of  whom  were  armed  with  bombs,  were 
seen  standing  and  moving  between  eight  and  ten  o'clock  on 
Tuesday  night,  at  corners  and  on  streets  in  the  near  neighbor- 
hood of  the  North  Avenue  station. 

Seliger  and  Lingg  were  also  that  night  still  further  north  in 
the  neighborhood  of  a  police-station  near  the  corner  of  Web- 
ster and  Lincoln  avenues.  Others,  who  left  58  Clybourne 
Avenue  just  after  the  bombs  had  been  deposited  there,  "  went 
ahead"  of  Seliger  and  Lingg,  so  that  the  course  taken  by  them 
must  have  been  still  further  northward  and  in  the  neighbor- 
hood of  Deering,  where  the  defendant  Schwab  made  a  speech 
to  some  striking  workingmen  about  ten  o'clock  on  that  night 
after  he  had  left  the  Haymarket. 

One  or  more  of  these  meeting-places  or  corners  was  in  the 
neighborhood  of  the  Desplaines  Street  station.  A  group  of 
about  twenty-five  men  were  standing  on  Tuesday  evening  at 
the  southwest  corner  of  Halsted  and  Randolph  streets,  two 
blocks  west  of  the  Desplaines  Street  station,  and  one  of  the 
witnesses  speaks  of  seeing  Spies  and  Schwab  going  into  the 
thickest  of  this  group  between  eight  and  nine  o'clock.  "About 
an  hour  previous  to  the  meeting"  at  the  Haymarket,  Engel 
and  Fischer,  both  members  of  the  armed  sections,  were  seen  at 
the  corner  of  Desplaines  and  Randolph  streets.  During  the 
evening,  Fischer  and  Waller,  the  latter  of  whom  is  proven  to 
have  had  a  revolver,  and  both  of  whom  belonged  to  the  Lehr 
und  Wehr  Verein,  were  so  near  the  Desplaines  Street  station  as 
to  observe  the  mounting  of  five  or  six  patrol  wagons  with  police- 
men. The  speakers'  wagon  itself  was  only  a  short  distance 
north  of  that  station,  and  armed  men  were  gathered  around 
it  all  the  evening,  as  has  already  been  shown. 

Thus  it  is  proven  that  armed  men  did  gather  at  certain  cor- 
ners and  meeting-places  on  Tuesday  night.  There  is  evidence 
which  would  warrant  the  jury  in  believing  that  sucli  gatherings 
took  place  in  obedience  to  the  call  agreed  upon  at  the  Monday 
night  meeting. 

3.  The  third  feature  of  the  Monday  night  conspiracy  was 
the  appointment  of  a  mass  meeting  at  the  Haymarket.    The 
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meeting  was  held,  and  its  general  character  has  already  been 
discussed. 

4.  The  fourth  branch  of  the  conspiracy  had  reference  to  the 
action  of  the  committee  that  was  charged  with  the  double  duty 
of  publishing  the  signal-word  "Rube,"  and  of  reporting  to  the 
armed  men  at  their  meeting-places  any  conflict  or  collision 
that  might  occur  at  the  Haymarket  or  elsewhere.  Did  this 
committee  attend  at  the  Haymarket,  and  carry  reports  thence 
to  those  gathered  at  the  "corners"  and  other  meeting-places? 

Upon  the  reception  of  these  reports,  attacks  were  to  be  made 
upon  the  police.  The  thing  to  be  reported  was  any  collision 
or  conflict  that  might  happen  to  occur  between  the  police  and 
the  workingmen.  Such  collisions  ordinarily  grew  out  of  at- 
tempts to  protect  employers  or  non-union  laborers  against 
strikers.  But  that  an  act  of  interference  with  a  meeting  of 
workingmen  would  be  regarded  as  coming  within  the  meaning 
of  the  word  "conflict"  or  "collision,"  as  here  understood,  is 
apparent  from  Lingg's  statement,  made  to  Seliger  when  he 
first  brought  a  bomb  to  the  latter's  house,  and  showed  him 
pipes  and  shells.  This  statement  was,  that  the  bombs  would 
be  used  not  only  "on  occasions  of  strikes,"  but  "where  there 
were  meetings  of  workingmen  and  they  should  be  disturbed 
by  the  police." 

At  the  Haymarket,  the  collision  grew  out  of  an  attempt  to 
disperse  a  meeting  that  appeared  to  have  been  called  for  an 
illegal  purpose.  The  movement  of  the  police  upon  the  crowd 
for  the  purpose  of  efiecting  this  dispersion  was  such  a  coming 
together  of  policemen  and  workingmen  as  would  very  natu- 
rally be  construed  by  many  of  the  conspirators  or  their  un- 
learned agents  to  be  within  the  meaning  of  the  Monday  night 
plan.  To  regard  the  advance  of  the  police  into  the  midst  of 
those  standing  around  the  wagon  as  authorizing  and  justifying 
the  attack  contemplated  by  the  terms  of  the  Monday  night 
conspiracy,  was  a  natural  interpretation  of  those  terms,  iit 
view  of  all  the  circumstances  and  of  the  character  of  the  par- 
ties concerned. 

As  the  march  to  the  wagon  and  the  order  to  disperse  did 
not  occur  until  the  station  had  been  left,  the  police  were  out 
of  the  station  before  the  occasion  for  the  attack  arose,  and 
hence  the  throwing  of  the  bomb  into  the  station  itself  was  an 
unnecessary  act. 

Even  if  it  be  true  that  the  committee  already  named  made 
no  report  to  the  armed  men  at  their  meeting-places,  as  con- 
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templated  by  the  terms  of  the  conspiracy,  it  may  be  said  that 
such  report  was  unnecessary,  so  far  as  those  posted  near  the 
Desplaines  Street  station  were  concerned.  The  only  object  of 
such  reports  was  to  give  information  of  a  conflict  or  collision. 
The  armed  men  at  the  Haymarket  themselves  saw  the  collis- 
ion, and  heard  the  order  to  disperse,  and  were  therefore  in- 
formed of  the  arrival  of  the  occasion  for  an  attack  without  any 
report  from  the  committee. 

However  this  may  be,  the  evidence  tends  to  show  that  cer- 
tain parties  did  go  from  the  Haymarket  to  one  or  more  of  the 
meeting-places  on  Tuesday  night,  and  that  they  so  went  as 
bearers  of  some  message  or  communication.  Whether  the 
communication,  suggested  by  this  passage  of  persons  from 
point  to  point,  had  any  reference  to  the  large  gathering  of 
policemen  at  the  Desplaines  Street  station,  does  not  appear. 

Belthazar  Rau,  the  advertising  agent  of  the  Arbeiter  Zei- 
tung,  was  one  of  the  most  active  men  in  the  promotion  of  the 
schemes  of  the  Internationalists.  As  has  already  been  stated, 
he  exhibited  a  specimen  bomb  in  August,  1885,  to  the  central 
committee  in  session  at  the  Arbeiter  Zeitung  office,  when 
Seliger  was  present  as  a  delegate.  The  written  copy  of  the 
words  *'Y.  —  Komme  Montag  Abend,"  published  in  the  Die 
Fackel  on  Sunday,  May  2d,  and  calling  the  meeting  of  the 
armed  men  on  Monday  night,  was  in  his  handwriting.  He 
introduced  Spies  to  the  chairman  of  the  meeting  of  the  lum- 
ber-shovers  on  Monday  afternoon.  He  distributed  the  Re- 
venge Circular  Monday  evening,  at  Zepf's  Hall.  He  knew 
the  meaning  of  the  signal  "  Rube,"  and  according  to  the  testi- 
mony of  Spies,  talked  with  the  latter  about  it  on  Tuesday 
afternoon.  On  Tuesday  night  be  was  seen  moving  among  the 
crowd  on  the  Haymarket.  On  that  evening  he  made  two 
trips  between  the  Arbeiter  Zeitung  office  and  the  Haymarket, 
once  in  company  with  Schwab,  and  again  in  company  with 
Fielden,  Parsons,  and  Snyder.  He  was  seen  at  Zepf's  Hall 
just  after  the  explosion.  He  was  in  consultation  with  Spies, 
Schwab,  Fricke,  and  others,  at  the  Arbeiter  Zeitung  office,  on 
Tuesday  afternoon,  between  five  and  seven  o'clock;  and  on 
Tuesday  morning,  between  nine  and  ten  o'clock,  he  was  pres- 
ent at  the  same  place  with  Fischer,  Spies,  Schwab,  and 
Grueneberg  at  an  interview  in  reference  to  the  handbills 
heretofore  mentioned.  Gruenhut  speaks  of  him  as  being  on 
an  agitation  committee,  and  on  the  committee  for  the  Interna- 
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tionalists.  Special  mention  is  made  of  him  by  Herr  Most  in 
liis  letter  to  Spies. 

This  same  Rau,  on  Tuesday  night,  went  from  the  Haymar- 
iet  to  the  meeting  of  the  American  group,  then  in  session  at 
:the  office  of  the  Arbeiter  Zeitung,  and  in  obedience  to  a  notice 
ffrora  him,  all  those  gathered  there  went  over  to  the  speaker's 
"wagon  on  Desplaines  Street. 

Parsons,  in  speaking  of  what  took  place  at  the  Arbeiter 
Zeitung  office,  says:  "  Some  one,  I  understood  it  was  a  com- 
mittee, came  over  from  the  Haymarket;  they  stated  that  they 
«came  from  the  Haymarket,  or  some  one  told  me  they  did." 
Fischer  stated,  after  his  arrest,  that  he  was  at  the  Arbeiter 
Zeitung  office  that  night,  and  he  was  a  member  of  the  execu- 
tive committee  that  called  the  Tuesday  night  meeting,  as 
sshown  by  the  signature  to  the  handbill. 

Thus  there  is  evidence  from  which  the  jury  were  warranted 
in  believing  that  Fielden  and  Parsons  and  their  associates 
were  called  from  their  meeting-place  to  the  Haymarket  by  the 
fiummons  of  a  committee. 

Furthermore,  about  eight  o'clock,  or  a  little  before  that  time, 
-on  Tuesday  evening,  the  defendant  Schwab  was  at  the  office 
of  the  Arbeiter  Zeitung,  and  several  telephone  messages  passed 
between  him  and  a  letter-carrier  of  that  paper  in  the  north- 
Tsvestern  part  of  the  city.  He  went  over  to  the  Haymarket, 
and  leaving  there  later  in  the  evening,  took  a  Clybourne  Ave- 
nue car  at  the  court-house,  and  went  to  Deering,  at  or  near 
the  corner  of  Clybourne  and  Fullerton  avenues.  When  he 
arrived  at  his  destination,  he  was  standing  on  the  back  plat- 
form of  the  car.  During  his  journey,  he  passed  by  No.  58 
Clybourne  Avenue,  where  men  had  just  been  helping  them- 
eelves  from  the  open  satchel  of  loaded  bombs,  where  Lingg 
Siad  just  inquired  of  Neif,  the  saloon-keeper,  if  "  some  one  had 
n^een  there  asking  for  him,"  where  Thielen,  who  had  been  with 
liingg  that  afternoon,  while  he  was  making  bombs,  was  "  hang- 
ing around  ....  out  in  front  of  the  saloon  on  the  sidewalk." 
'During  this  journey,  he  passed  the  intersection  of  Larrabee 
-Street  and  Clybourne  Avenue  about  the  time  when  Seliger, 
-l/ingg,  Smideke,  and  Lehmann  were  standing  there.  He 
3)a88ed  the  intersection  of  North  Avenue  with  Clybourne  Ave- 
Tiue  a  short  distance  west  from  the  North  Avenue  station, 
which  had  been  especially  singled  out  for  attack.  His  course 
-was  near  the  spot  where  two  large  men,  armed  with  bombs, 
^nembers  of  the  Lehr  und  Wehr  Verein,  had  been  seen  stand- 
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ing  on  that  night,  and  from  which  they  had  gone  ahead  to- 
wards the  north. 

It  was  said  at  the  Monday  night  meeting  that  when  the  po- 
lice-stations should  be  attacked  the  Internationals  hoped  to 
gain  accessions  from  the  workingmen.  Schwab  went  late  on 
Tuesday  evening  to  address  several  thousand  "striking"  work- 
ingmen, assembled  at  a  point  not  a  great  distance  north  from 
the  stations  visited  on  that  evening  by  Seliger  and  Lingg,  and 
in  order  to  reach  the  point  in  question  went  directly  by  the 
meeting-place  of  the  North  Side  group,  to  which  he  himself 
belonged,  and  among  the  corners  where  armed  members  of 
that  group  had  been  hovering  all  the  evening,  as  if  in  expecta- 
tion of  some  order  or  signal. 

There  is  no  direct  or  positive  evidence  that  he  passed  by 
No.  58  Clybourne  Avenue  and  the  corners  in  its  neighborhood, 
as  a  member  of  the  committee  referred  to,  for  the  purpose  of 
summoning  to  the  Haymarket  some  one  or  more  of  those  who 
had  helped  themselves  to  Lingg's  bombs.  But  there  are  cir- 
cumstances which,  taken  in  connection  with  all  the  other  evi- 
dence in  the  case,  point  very  strongly  in  the  direction  here 
indicated. 

The  evidence  of  the  defense  tends  to  show  that  Schwab's 
trip  to  Deering  had  no  other  object  than  an  address  to  the 
workingmen,  that  Rau's  visit  to  the  Arbeiter  Zeitung  was  for 
the  sole  purpose  of  getting  speakers  for  the  Haymarket,  and 
that  the  American  group  met  at  the  office  of  the  Arbeiter  Zei- 
tung on  that  evening  to  effect  an  organization  of  the  sewing- 
girls.  It  was  for  the  jury  to  say  whether  the  evidence  of  the 
defense  upon  this  subject  was  more  worthy  of  belief  than 
the  various  circumstances  already  detailed,  which,  we  think, 
the  jury  had  a  right  to  look  at  in  the  light  of  the  principles 
advocated  by  the  International  organization,  and  in  the  light 
of  the  peculiar  methods  recommended  by  that  organization  for 
concealing  its  real  designs.  The  Arbeiter  Zeitung,  in  its  in- 
structions "about  revolutionary  deeds"  as  found  in  its  issue 
of  March  16,  1885,  says  that  where  a  special  group  is  formed 
for  the  purpose  of  action,  the  public  groups  "have  to  serve  as 
a  covering,  as  a  shield  behind  which  one  of  the  most  effective 
weapons  of  revolution  is  bared";  that  "the  danger  of  discov- 
ery ought  to  be  weakened  as  much  as  possible,  and,  if  it  can 
be,  should  be  reduced  to  naught." 

5.  The  fifth  feature  of  the  plan  under  consideration  was  the 
resolution  to  communicate  its  details  to  absent  members. 
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The  record  furnishes  no  direct  evidence  upon  this  subject, 
but  it  shows  that  persons  who  were  present  at  the  meeting  on 
Monday  night  were  in  the  company  of  several  of  the  defend- 
ants on  Tuesday  and  Tuesday  night.  Rudolph  Schnaubelt 
was  in  consultation  with  Schwab  and  Spies  on  Tuesday  night, 
and  was  on  the  wagon  that  evening  with  Fielden  and  Parsons. 
During  the  day  on  Tuesday  Rau  and  Fischer  were  in  the  Ar- 
beiter  Zeitung  building  with  Spies  and  Schwab,  and  were 
there  in  the  evening  while  Fielden  and  Parsons  were  in  at- 
tendance upon  the  gathering  of  the  American  group. 

We  have  thus  reviewed  somewhat  in  detail  a  number  of 
the  events  of  Tuesday  night  with  a  view  of  seeing  whether 
they  took  place  in  accordance  with  and  in  pursuance  of  the 
provisions  of  the  Monday  night  plan.  Viewed  as  evidences 
of  a  correspondence  between  what  was  done  and  what  was 
planned,  some  of  the  occurrences  here  noted  may  be  unim- 
portant, but  taking  all  the  circumstances  together,  the  jury 
were  justified  in  finding  that  the  actors  upon  the  stage  of 
Tuesday  night's  tragedy  were  playing  the  parts  assigned  to 
them  in  the  conspiracy  of  the  previous  night,  and  that  the 
death  of  Degan  occurred  as  a  part  of  the  execution  of  that 
conspiracy,  and  while  the  parties  to  it  were  engaged  in  carry- 
ing it  out. 

The  last  and  most  important  question  to  be  considered  is, 
Were  the  plaintiffs  in  error  parties  to  the  conspiracy  formed 
on  the  evening  of  Monday,  May  3,  1886? 

The  jury  were  warranted  in  believing,  from  the  evidence, 
that  the  plaintiff  in  error  Louis  Lingg  was  a  party  to  the 
Monday  night  conspiracy. 

According  to  the  testimony  of  the  captain  of  the  police, 
Lingg  admitted,  after  his  arrest,  that  he  was  present  on  that 
evening  in  the  basement  of  Greif 's  Hall.  If  he  was,  then  his 
presence  there,  taken  in  connection  with  his  subsequent  con- 
duct, would  tend  strongly  to  establish  his  connection  with  the 
plot.  It  is  claimed  by  the  defense  that  he  was  in  attendance 
all  the  evening  at  a  meeting  of  the  carpenters'  union  at  Zepf's 
Hall,  on  Lake  Street  at  the  northeast  corner  of  Lake  and  Des- 
plaines  streets,  two  blocks  west  of  Greif 's  Hall,  and  about 
half  a  block  north  of  the  spot  where  the  speakers'  wagon  was 
located  on  the  next  night.  He  certainly  was  at  Zepf's  Hall 
during  a  part  of  the  eve.ning,  but  may  have  gone  over  to  the 
other  meeting  in  session  at  Greif 's  Hall.  A  public  announce- 
ment was  made  to  those  assembled  in  Zepf's  Hall,  requesting 
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all  who  belonged  to  the  armed  sections  to  go  over  to  the  base- 
ment of  54  Lake  Street.  Schrade  says  he  went  to  the  latter 
place  from  the  gathering  of  the  carpenters'  union  because  of 
an  announcement  that  "the  members  of  the  L.  u.  W.  V.  should 
go  around  to  the  meeting  on  Lake  Street."  This  announce- 
ment certainly  informed  Lingg  that  the  armed  sections  were 
in  session  at  a  place  just  two  blocks  east  of  him. 

It  would  make  no  diflference,  however,  in  view  of  his  acts 
and  declarations,  whether  he  was  at  the  meeting  Monday 
night  or  not.  "Though  the  common  design  is  the  essence  of 
the  charge  of  conspiracy,  it  is  not  necessary  to  prove  that  the 
defendants  came  together  and  actually  agreed  in  terms  to' 
have  that  design,  and  to  pursue  it  by  common  moans.  If  it 
be  proved  that  they  pursued  by  their  acts  the  same  object, 
often  by  the  same  means,  one  performing  one  part  and  an- 
other another  part  of  the  same,  so  as  to  complete  it  with  a 
view  to  the  attainment  of  that  same  object,  the  jury  will  be 
justified  in  the  conclusion  that  they  were  engaged  in  a  con- 
spiracy to  effect  that  object":  3  Greenl.  Ev.,  sec.  93. 

Let  us  examine  some  of  Lingg's  acts  and  declarations:  — 
The  plot  of  Monday  night  required  the  use  of  bombs  to  carry 
it  into  cfifect;  Lingg  and  his  assistants  were  making  bombs 
on  Tuesday.  He  brought  dynamite  to  Seliger's  house  on  Fri- 
day, but  made  no  preparations  to  fill  bombs  with  it  until  the 
day  of  the  Haymarket  meeting.  He  knew  all  about  the  de- 
tails of  the  conspiracy.  On  Tuesday  night  he  told  Seliger 
the  meaning  of  the  word  "Rube,"  and  that  its  insertion  in  the 
paper  had  been  provided  for  in  the  meeting  of  the  previous 
night.  He  took  a  copy  of  the  paper  at  Seliger's  house,  and 
showed  him  the  signal- word  in  the  letter-box  column.  On 
Monday  night,  about  the  time  the  meetings  at  Zepf's  Hall 
and  Greif's  Hall  were  adjourning,  he  came  up  behind  Leh- 
mann  and  several  other  members  of  the  armed  sections,  who- 
were  standing  on  the  sidewalk  at  the  entrance  to  Greif's  Hall,, 
and  reproached  them  for  their  stupidity,  calling  them  fools 
and  oxen.  When  Lehmann,  who  had  been  standing  guard 
most  of  the  evening  on  the  outside  to  prevent  intruders  frouh 
entering  the  basement,  asked  him  what  had  taken  place  at 
the  meeting  they  were  just  leaving,  he  said,  in  reply,  that  if 
they  wanted  to  know  something  they  should  come  to  58  Cly- 
bourne  Avenue  the  next  evening.  Lehmann  did  go  to  58- 
Clybourne  Avenue  the  next  evening  in  obedience  to  this  in- 
junction.    As  has  been  already  stated,  Lingg  carried  loade(i 
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bombs  there,  and  spread  them  out,  bo  that  members  of  the 
International  groups  could  help  themselves  to  them.  His 
remark  to  Lehmann  shows  that  what  he  did  on  Tuesday  night 
was  done  in  pursuance  of  a  resolution  formed  on  Monday 
night,  Thielen,  Hermann,  Huebner,  and  Lehmann,  who 
were  with  him  on  Tuesday  afternoon  while  he  was  making 
bombs,  were  all  present  at  the  Monday  night  meeting. 

We  regard  it  as  a  very  significant  circumstance,  as  showing 
the  connection  between  the  conspiracy  of  Monday  night  and 
the  bomb-making  of  Tuesday  afternoon,  that  parties  who  are 
proven  without  any  contradiction  whatever  to  have  been  at 
the  meeting  in  the  basement  of  Greif  s  Hall  on  Monday  night, 
and  to  have  belonged  to  the  band  of  conspirators  that  met 
there,  went  to  Seliger's  house  on  the  very  next  afternoon,  and 
were  there  associated  with  Lingg  in  making  the  bombs  that 
be  carried  to  Neflfs  Hall  Tuesday  night. 

It  was  as  late  as  eleven  o'clock  on  Monday  night  when 
Lingg  told  Lehmann  and  several  other  members  of  the  armed 
sections  to  come  the  next  night  to  NeflPs  Hall.  It  was  as 
early  as  seven  o'clock  on  the  very  next  morning  when  he  set 
Seliger  to  drilling  holes  in  the  bomb-shells,  and  instructed 
him  to  get  bolts  to  fasten  the  shells  together,  accompanying 
his  instructions  with  the  statement  that  the  bombs  would  be 
taken  away  that  day. 

Lingg  said,  on  Tuesday  afternoon,  while  he  and  his  assist- 
ants were  at  work  at  the  bombs,  that  they  were  to  be  carried 
to  58  Cly bourne  Avenue  us  soon  as  they  were  finished,  and 
were  to  be  used  that  night,  and  that  they  were  "going  to  be 
good  fodder  for  the  capitalists,  and  the  police  when  they  came 
to  protect  the  capitalists."  When  he  returned  to  Seliger's 
house  from  the  West  Side  at  one  o'clock  on  Tuesday,  he  re- 
proached Seliger  with  the  slow  progress  he  had  made  in  his 
work. 

It  may  be  here  stated  that,  six  weeks  before  this  time, 
when  Lingg  first  brought  dynamite  to  Seliger's  house,  he  re- 
marked that  every  workingraan  should  have  dynamite  and 
learn  to  handle  it,  as  there  was  to  be  considerable  agitation. 

Between  nine  and  ten  o'clock  on  Tuesday  night  Lingg  and 
Seliger  appeared  before  the  North  Avenue  station,  and  Lingg 
proposed  to  Seliger  to  throw  a  bomb  into  the  station,  and 
shoot  down  the  policemen,  two  of  whom  were  sitting  in  front 
of  the  building.  Whether  their  failure  to  carry  the  propo- 
sition into  effect  proceeded  from  a  want  of  courage,  or  from 
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disappointment  at  not  receiving  some  message  or  signal  that 
was  expected  at  Neff's  Hall,  is  not  disclosed  by  the  evidence. 
But  the  proposition  itself  bears  a  startling  resemblance  to  the 
first  and  main  feature  of  the  Monday  night  plot  as  already 
noticed. 

Lingg's  conduct  during  Tuesday  and  on  Tuesday  night 
shows  that  he  expected  a  disturbance  to  occur  Tuesday  even- 
ing. He  and  Seliger  and  Lehmann  and  Smideke  were 
standing  on  Larrabee  Street  near  Clybourne  Avenue  about 
half-past  nine  o'clock,  when  either  Lingg  or  Seliger  remarked 
that  "'we  should  not  keep  together,  we  four,'  and  then  we 
went  apart."  He  became  wild  with  excitement  after  the 
patrol  wagon,  manned  with  policemen,  had  passed  him,  and 
he  had  been  unable  to  light  his  bomb  soon  enough  to  throw  it 
at  the  wagon.  After  that,  during  the  evening,  he  frequently 
referred  to  what  was  going  to  happen  on  the  West  Side  and  at 
the  Haymarket,  and  was  with  diflBculty  restrained  by  Sehger 
from  going  to  the  West  Side. 

Seliger  swears  that  he  was  present  at  the  meeting  of  the 
carpenters'  union  on  Monday  night,  and  was  there  at  the 
same  time  with  Lingg;  he  also  states  that,  before  he  went,  he 
learned  that  there  was  to  be  a  meeting  at  the  Haymarket  on 
the  night  of  the  4th  of  May.  It  would  thus  appear  that 
Fischer's  proposition  to  hold  a  mass  meeting  at  the  Haymar- 
ket was  the  subject  of  consultation  and  arrangement  among 
the  members  of  the  groups  before  he  went  to  the  gathering  of 
the  armed  men  on  Monday  night. 

The  proof  discloses  two  circumstances,  occiirring  after  the 
explosion  of  the  bomb  on  Tuesday  night,  which  tend  to  show 
Lingg's  connection  with  the  Haymarket  crime.  About  eleven 
o'clock  on  that  evening,  the  Lehmanns,  the  Hermanns,  the 
Hagemanns,  and  Hirschberger,  the  librarian,  were  in  Neff's 
saloon.  Some  of  them  had  just  come  from  the  Haymarket, 
and  they  were  talking  about  the  explosion  of  the  bomb.  In 
the  midst  of  their  conversation,  Lingg  and  Seliger  entered  the 
saloon,  when  one  Hermann  said  in  an  energetic  voice  to 
Lingg:  "You  are  the  fault  of  all  of  it";  or,  "that  is  your 
fault."  Thereupon,  a  subdued  conversation  took  place  be- 
tween Hermann  and  Lingg.  This  circumstance  is  sworn  to 
by  both  Seliger  and  Neff,  and  is  competent  testimony  as 
against  Lingg. 

After  this,  when  Seliger  and  Lingg  were  on  their  way  home 
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from  Neff 's  saloon,  Lingg  "  made  the  remark  that  he  was  even 
now  scolded — chided — for  the  work  he  had  done." 

The  details  of  the  plan  adopted  on  Monday  night,  as  the 
same  are  herein  set  forth,  are  proven  by  testimony  which  is 
uncontradicted.  The  evidence  introduced  by  the  prosecution 
as  to  the  acts  and  declarations  of  Lingg  on  Tuesday  and  Tues- 
day night,  and  during  several  weeks  prior  thereto,  are  also 
uncontradicted  by  any  testimony  offered  on  the  part  of  the 
defense,  so  far  as  we  have  been  able  to  discover.  What  are 
the  inferences  to  be  drawn  from  these  uncontroverted  facts? 
The  jury,  who  are  the  judges  of  the  facts  in  criminal  as  well 
as  in  civil  cases,  have  a  right  to  draw  from  proven  circum- 
stances such  conclusions  as  are  natural  and  reasonable. 

The  intentions  of  men  can  only  be  determined  from  their 
acts:  "Murder  is  the  unlawful  killing  of  a  human  being  in 
the  peace  of  the  people,  with  malice  aforethought,  either  ex- 
press or  implied":  Crim.  Code,  sec.  140.  We  said-,  in  Davison 
V.  People,  90  111.  221:  "Malice  is  always  presumed  where  one 
person  deliberately  injures  another.  It  is  the  deliberation 
with  which  the  act  is  performed  that  gives  it  character.  It  is 
the  opposite  of  an  act  performed  under  uncontrollable  passion, 
which  prevents  all  deliberation  or  cool  reflection  in  forming  a 
purpose." 

Here  is  a  man,  connected  \vith  a  certain  organization,  en- 
gaged in  arming  and  drilling  for  a  conflict  with  the  police. 
He  is  experimenting  with  dynamite,  and  in  the  construction 
of  bombs  under  the  direction  of  armed  members  of  that  or- 
ganization. He  makes  bomb-shells,  fills  them  with  dynamite, 
takes  them  to  the  meeting-place  of  armed  members  of  that 
organization,  puts  them  where  access  to  them  can  be  easily 
had,  using  such  precautions  as  such  dangerous  explosives 
naturally  require.  At  once,  certain  of  these  armed  members, 
such  as  the  two  large  men  of  the  Lehr  und  Wehr  Verein 
already  spoken  of,  come  forward  and  take  bombs  and  go  their 
several  ways.  In  a  little  more  than  an  hour  afterwards,  one 
of  these  very  bombs  is  thrown  into  a  crowd  of  policemen  and 
explodes  and  kills  one  of  them.  Was  not  the  conduct  of  this 
man,  who  thus  coolly  and  carefully  prepared  the  weapons  for 
one  definite  class  of  men  to  use  in  the  murder  of  another 
definite  class  of  men,  marked  by  "  deliberation,"  as  that  term 
is  defined  in  the  authorities? 

It  was  a  fair  conclusion,  from  the  evidence,  that  Lingg  knew 
that  the  bombs  he  was  making  would  be  thrown  among  the 
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police.  It  was  a  fair  conclusion,  from  the  evidence,  that  he 
intended  the  bombs  he  placed  in  the  hall-way  to  be  used  by 
the  members  of  the  International  groups,  not  only  in  the  in- 
terest of  the  general  movement  against  the  police  with  which 
he  was  connected,  but  in  the  interest  of  the  particular  con- 
epiracy  that  was  concocted  on  Monday  night. 

Even  if  he  did  not  know  the  name  of  the  particular  indi- 
vidual who  was  to  throw  the  bomb,  he  knew  that  it  would  be 
thrown  by  some  one  belonging  to  the  sections  or  groups 
already  described,  and  this  was  sufficient  to  affect  him  with 
the  guilt  of  advising,  encouraging,  aiding,  or  abetting  the 
crime  charged  in  the  indictment. 

He  may  not  have  known  what  particular  policeman  would 
be  killed,  whether  Matthias  J.  Degan  or  another.  But  when 
he  opened  the  loaded  satchel  at  Nefif's  Hall  on  Tuesday  night, 
that  act,  viewed  in  the  light  of  all  the  antecedent,  attendant, 
and  subsequent  occurrences,  was  virtually  a  designation  of 
the  body  or  class  of  men  who  were  to  be  attacked.  When  one 
of  such  class  was  killed,  the  guilt  was  the  same  as  though  a 
person  bearing  a  particular  name  had  been  pointed  out  as  the 
victim. 

Even  if  he  did  not  know  that  one  of  the  bombs  would  be 
thrown  on  that  evening  at  a  particular  place  called  the  Hay- 
market,  it  was  sufficient  that  he  knew  it  was  to  be  used  at 
that  point  in  the  city  where  a  collision  should  occur  between 
the  workingmen  and  the  police.  Such  a  collision  did  occur 
at  the  Hay  market. 

Counsel  for  the  defense  claim  that  there  is  no  proof  show- 
ing the  bomb  to  have  been  thrown  by  any  one  of  the  members 
of  the  organization  for  whose  use  Lingg  may  have  made  it; 
that  the  bomb  may  have  been  thrown  by  some  person  outside 
of  that  organization,  and  having  a  private  grievance  of  his 
own  against  the  police;  in  other  words,  that  the  bomb-thrower 
has  not  been  identified  as  a  member  of  the  conspiracy,  or  as 
a  person  employed  by  it  or  acting  in  its  interest. 

We  think,  however,  that  the  jury  were  justified  in  believing, 
from  the  evidence,  that  the  man  who  threw  the  bomb  was 
either  a  member  of  the  conspiracy  or  an  agent  employed  by 
it.  This  appears  from  the  facts  already  recited.  Three  cir- 
cumstances especially  served  to  identify  him  as  being  con- 
nected with  the  conspiracy:  1.  The  bomb  that  exploded 
was  one  of  the  bombs  made  by  Lingg;  2.  The  bombs 
made  by  Lingg  were  finished  and  distributed  so  short  a  time 
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before  the  explosion  that  they  could  hardly  have  been  ob 
tained  elsewhere  than  from  his  possession,  or  by  others  than 
those  for  whose  use  he  intended  them;  3.  The  throwing 
of  the  bomb  occurred  almost  at  the  same  time  with  tho 
firing  of  the  shots;  the  latter  followed  so  closely  upon  the  for- 
mer that  the  two  cannot  be  regarded  otherwise  than  as  parts 
of  a  joint  attack,  showing  that  the  man  who  threw  the  bou)b 
and  the  men  who  fired  the  shots  were  acting  in  unison  with 
each  other;  this  negatives  the  idea  of  independent  action  by 
an  outside  individual  having  a  private  grudge;  the  character 
of  the  attack  as  a  joint  one,  and  the  concert  of  action  between 
those  making  it,  identify  it  as  that  kind  of  an  attack  which 
the  conspirators  planned  to  make.  Morever,  there  is  no  evi- 
dence in  the  record  of  the  making  of  bombs  by  anybody 
except  Lingg,  and  those  associated  with  him. 

As  to  the  defendants  Engel  and  Fischer,  it  has  already  been 
shown  that  they  originated  the  Monday  night  plan,  and  pro- 
cured its  adoption  first  by  the  Northwest  Side  group  and 
second  company  of  the  Lehr  und  Wehr  Verein  on  Sunday 
morning,  and  afterwards  by  the  representatives  of  all  the 
groups,  on  Monday  night.  They  advised  and  induced  a  band 
of  seventy  or  eighty  armed  and  drilled  men  to  enter  into  a 
plot  to  murder  the  police  with  bombs  and  pistols  in  a  certain 
contingency,  and  to  agree  to  certain  details  as  to  committee, 
signal-word,  mass  meeting,  handbill,  meeting-places,  etc.,  with 
a  view  of  carrying  that  plot  into  effect.  The  murder  of  Degan 
took  place  as  the  legitimate  consequence  of  an  attempt  to 
accomplish  the  objects  of  the  conspiracy  originated  and 
planned  by  themselves.  Therefore  they  aided,  abetted,  ad- 
vised, and  encouraged  the  commission  of  that  murder.  Both 
were  present  at  the  Haymarket  meeting  on  Tuesday  night. 

The  evidence  tends  to  show  that  Engel  was  at  his  home,  on 
Milwaukee  Avenue  near  the  Haymarket,  when  the  explosion 
occurred.  That  some  of  the  conspirators  might  be  at  home 
when  the  collision  with  the  police  should  happen  was  a  con- 
tingency that  was  provided  for  by  the  terras  of  the  plot;  in  the 
event  of  a  collision  at  night,  the  committee  appointed  to  watch 
the  movement  was  to  report  to  the  armed  men  at  their  homes. 

It  has  already  been  stated  that  Fischer  was  at  the  Haymar- 
ket earl}''  in  the  evening,  and  was  seen  walking  about  on  Des- 
plaines  Street,  and  in  front  of  the  station,  and  was  present 
while  Fielden,  the  last  speaker,  was  talking.  There  is  testi- 
mony on  the  part  of  the  prosecution  tending  to  show  that  he 
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was  in  the  neighborhood  of  the  wagon,  and  near  the  mouth  of 
Crane's  Alley,  when  the  bomb  was  thrown.  There  is  also  testi- 
mony on  the  part  of  the  defense  tending  to  show  that  at  that 
time  he  was  in  the  saloon  at  Zepf 's  Hall.  Zepf 's  Hall  was  just- 
a  few  steps  north  of  the  wagon,  and  in  sight  from  it.  The  hall 
was  crowded  that  night  with  workmen,  and  on  the  upper  floor* 
several  meetings,  among  others  that  of  the  furniture-workers^ 
were  in  session.  Between  it  and  the  Haymarket,  persons  were 
passing  back  and  forth.  Fischer  may  have  stepped  into  the- 
saloon  a  few  moments  before  the  explosion,  and  may  have  been 
there  at  the  precise  moment  of  its  occurrence,  although  one  of 
the  newspaper  reporters,  who  was  in  the  saloon  at  the  time,, 
says  he  did  not  see  him. 

It  would  make  no  difference,  however,  in  the  degree  of  re- 
sponsibility with  which  Engel  and  Fischer  are  chargeable, 
under  the  facts  already  narrated,  that  they  were  not  actually 
among  those  who  stood  around  the  wagon  when  the  bomb  was 
thrown.  Where  persons  combine  to  stand  by  one  another  ini 
a  breach  of  the  peace,  with  a  general  resolution  to  resist  ali< 
opposers,  and  in  the  execution  of  their  design  a  murder  i* 
committed,  all  of  the  company  are  equally  principals  in  the 
murder,  though  at  the  time  of  the  act  some  of  them  were  at 
such  a  distance  as  to  be  out  of  view,  if  the  murder  be  in  fur- 
therance of  the  common  design:  Wharton  on  Homicide,  2d. 
ed.,  sec.  338;   Williams  v.  People,  54  111.  422. 

On  the  morning  after  the  Haymarket  massacre,  about  ten  or 
eleven  o'clock,  the  defendant  Fischer  was  arrested  while  com- 
ing down  the  stairs  of  the  Abeiter  Zeitung  building.  The  officer 
found  upon  his  person  a  forty-four-calibre  self-acting  revolver 
loaded,  and  also  a  file.  He  wore  a  belt  and  sheath  under  hia 
coat,  the  belt  having  a  brass  buckle  upon  it  with  the  letters 
"  L.  &  W.  v.,"  a  buckle  of  the  Lehr  und  Wehr  Verein  society^ 
"The  file,  an  old-fashioned,  three-cornered  file,  ground  to  a 
sharp  edge,  very  sharp  on  the  point,  with  a  wooden  handle,^ 
was  in  the  sheath;  the  revolver  was  stuck  in  a  slit  in  the  belt; 
there  were  ten  cartridges  in  his  pocket;  there  was  also  a 
fuse  cap — a  fulminating  cap  —  in  his  pocket;  the  fulminating 
cap  was  bright."  At  Fischer's  house,  after  his  arrest,  were 
found  a  box  of  nearly  fifty  forty-four-calibre  cartridge?,  and 
a  light  blue  blouse,  such  as  is  worn  by  the  Lehr  und  Wehr 
Verein. 

We  will  now  consider  the  relations  of  the  defendants  Spies 
and  Schwab  to  the  Monday  night  plot. 

Am.  St.  Rep..  Vol.  in.— 26 
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By  the  terms  of  the  plot,  the  word  "  Ruhe  "  was  to  bo  pub- 
lished in  the  Arbeiter  Zeitung,  as  a  signal  to  the  members 
of  the  armed  sections  to  arm  themselves  and  gather  at  their 
meeting-places,  there  to  be  ready  to  attack  the  police  when 
the  committee  appointed  should  give  information  of  a  dis- 
turbance. That  word  was  published  in  the  paper  which  was 
issued  on  the  afternoon  of  Tuesday,  May  4th.  Its  publication 
"was  the  act  of  the  defendant  Spies.  He  wrote  with  his  own 
tiands  the  words  "Brief  Kasten — Ruhe,"  the  former  of  which 
-means  "letter-box"  in  German;  and,  from  the  original  manu- 
script so  written  by  himself,  the  printers  set  up  the  type  from 
which  the  words  were  printed  in  the  paper  of  Tuesday  after- 
noon. "  Ruhe "  was  not  only  in  his  handwriting,  but  he 
•underscored  it  twice,  as  if  to  give  it  greater  emphasis  and 
prominence.  If  he  knew  its  meaning  as  a  signal-word,  and 
the  object  of  its  insertion  in  the  paper,  as  explained  on  the 
night  before  by  his  own  foreman,  the  defendant  Fischer,  then 
he  was  lending  himself  by  its  publication  to  the  execution  of 
the  plan  of  Monday  night.  "  Nor  is  it  necessary  to  prove  that 
the  conspiracy  originated  with  the  defendants,  or  that  they 
met  during  the  process  of  the  concoction;  for  every  person 
entering  into  a  conspiracy  or  common  design,  already  formed, 
is  deemed  in  law  a  party  to  all  acts  done  by  any  of  the  other 
•parties,  before  or  afterwards,  in  furtherance  of  the  common 
•design":  3  Greenl.  Ev.,  sec.  93. 

There  is  evidence  tending  to  prove  that  Spies  inserted  this 
word  in  the  International  organ  as  a  member  of  the  commit- 
tee whose  business  it  was  to  do  so,  because  that  same  com- 
mittee was  in  charge  of  the  Haymarket  meeting,  and  he  was 
the  most  active  man  in  the  management  of  that  meeting.  He 
himself  inserted  among  the  editorial  notices  in  the  Arbeiter 
Zeitung  on  Tuesday  afternoon  the  following  notice  in  almost 
the  same  words  used  in  the  handbill  printed  by  Fischer: 
*' Attention,  workingmenl  Grand  mass  meeting  this  evening 
at  half-past  seven  o'clock,  on  the  Haymarket,  Randolph,  be- 
tween Desplaines  and  Halsted  streets.  Good  speakers  will 
denounce  the  latest  rascally  deed  of  the  police  in  killing  our 
brethren  yesterday  afternoon,  —  in  shooting  our  brethren  yes- 
terday afternoon."  He  organized  the  Haymarket  meeting, 
and  addressed  it.  He  mounted  the  wagon  and  called  for  Par- 
sons. He  selected  as  the  speakers'  stand  the  wagon,  with  all 
its  advantages  of  location,  as  already  specified.  He  moved 
among  the  workingmen  on  the  Haymarket,  and  pressed  them 


Sept.  1887.]  Spies  v.  People.  403 

north  into  Desplaines  Street,  to  the  neighborhood  of  the  wagon 
60  selected.  In  his  address  he  spoke  confidently  as  to  the 
intentions  of  the  committee  charged  with  the  double  duty 
already  indicated,  saying,  among  other  things:  "The  com- 
mittee that  called  the  meeting  wanted  to  tell  you  certain 
facts,"  etc. 

In  explanation  of  the  publication  of  the  word  "  Ruhe,"  the 
defendant  Spies  swears  that  its  meaning  was  stated  to  him  for 
the  first  time  by  Rau,  his  advertising  agent,  and  Fischer,  his 
foreman,  on  Tuesday  afternoon  after  its  appearance  in  the 
paper,  and  that  he  instructed  them  to  speak  to  the  armed  men 
of  its  insertion  at  that  time  as  a  mistake.  Rau  and  Fischer 
were  not  placed  upon  the  stand  to  confirm  this  explanation, 
and  whether  it  was  credible,  in  view  of  his  printed  utterances 
on  that  day,  and  several  previous  days,  and  in  view  of  all  the 
other  features  of  his  conduct,  as  disclosed  in  the  record,  was 
a  matter  for  the  jury  to  determine.  If  they  did  not  believe 
his  explanation  as  against  the  evidence,  which  tended  to  con- 
tradict it,  then  they  were  justified  in  finding,  from  the  circum- 
stances already  mentioned,  and  those  hereafter  stated,  that 
he  was  as  much  a  party  to  the  plot  as  Engel  and  Fischer  and 
Lingg. 

That  plot,  as  has  already  been  shown,  contemplated  the 
throwing  of  a  bomb  into  each  police-station,  and  then,  in  the 
confusion,  using  fire-arms  against  the  policemen.  In  an  arti- 
cle upon  the  riot  of  Monday  afternoon,  written  by  the  de- 
fendant Spies,  and  published  in  the  same  Tuesday  afternoon 
edition  in  which  the  word  "Ruhe"  appeared,  he  says:  "If 
brothers  who  defended  themselves  with  stones  (a  few  of  them 
had  little  snappers  in  the  shape  of  revolvers)  had  been  pro- 
vided with  good  weapons,  and  one  single  dynamite  bomb,  not 
one  of  the  murderers  would  have  escaped  his  well-merited 
fate."  Here  is  a  suggestion  of  that  very  mode  of  attacking 
the  police  which  was  the  main  feature  of  the  Monday  night 
conspiracy.  This  suggestion  was  made  to  the  workingmen 
Tuesday  afternoon.  Tuesday  night  the  very  thing  suggested 
took  place, — that  is  to  say,  a  bomb  was  thrown,  not  into  a  sta- 
tion, but  among  the  police  a  few  feet  from  a  station,  and  after 
it  was  thrown,  "good  weapons"  were  fired  into  them,  killing 
several  and  wounding  several  more.  The  article  in  question 
did  not  stop,  however,  with  a  suggestion  of  an  attack  upon 
the  police  in  the  mode  specified.  It  closed  by  saying:  "Last 
night  thousands  of  copies  of  the  following  circular  were  die- 
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tributed  in  all  parts  of  the  city,"  and  then  quoted  and  re- 
published in  full  the  German  portion  of  the  Revenge  Circular 
that  had  been  composed  by  Spies,  and  distributed  among  the 
workingmen  on  Monday  night,  thereby  urging  such  working- 
men  in  the  most  vehement  terms  to  arm  themselves  and  make 
war  upon  the  police.  A  translation  of  this  German  circular 
is  given  hereafter. 

The  reason  why  the  plan  of  Monday  night  provided  for 
throwing  a  bomb  into  each  police-station  and  shooting  the 
escaping  policemen  was,  that  the  latter  might  be  thereby  pre- 
vented from  going  to  the  scene  of  the  disturbance  which  was 
expected  to  take  place.  Such  plan  would  naturally  be  based 
upon  information  that  the  police  intended  to  hold  themselves 
in  readiness  at  their  stations  for  a  summons  to  some  point  of 
conflict.  On  the  afternoon  of  April  30, 1886,  being  the  Friday 
preceding  the  Tuesday  on  which  the  Haymarket  meeting  oc- 
curred, the  Arbeiter  Zeitung,  in  an  editorial  written  by  one  or 
the  other  of  its  two  editors,  Spies  and  Schwab,  thus  addressed 
its  three  thousand  six  hundred  readers  among  the  members  of 
the  International  groups  and  the  unions  of  the  workingmen:  — 

"As  we  are  informed  from  reliable  source,  the  police  have 
received  secret  orders  to  keep  themselves  prepared  in  their 
stations,  as  a  labor  conflict  is  feared  on  Saturday  of  next  week. 
You  see  the  capitalistic  sluggards  are  thirsty  for  the  blood  of 
workingmen.  The  workingmen  will  not  permit  themselves  to 
be  kicked  by  them  like  dogs  any  more.  They  will  not  be  tor- 
tured to  death  any  more  by  unlimited  work,  and  they  will  not 
be  starved  any  more.  For  this  opposition  they  want  ven- 
geance, and  they  cry  for  blood.  May  be  that  this  cry  will  be 
heeded, — but  then,  beside  the  red  life-sap  of  the  extortioner's 
victim,  there  may  flow  a  little  of  the  black-dragon  poison  of 
the  extortioner.  To  the  workingmen  we  again  say  at  this 
hour,  arm  yourselves!  You  have  but  one  life  to  lose.  Defend 
that  with  all  means.  And  in  this  connection  we  want  to  cau- 
tion the  armed  workingmen  as  yet  to  conceal  their  arms,  so 
that  they  will  not  be  stolen  by  the  minions  of  the  law,  as  it 
has  happened  in  various  instances." 

Here  was  a  statement  that  the  police  had  "received  secret  or- 
ders to  keep  themselves  prepared  in  their  stations"  for  a  labor 
conflict  expected  to  occur  in  about  a  week,  which  statement 
was  accompanied  with  a  caution  to  the  workingmen  to  arm 
themselves  and  to  conceal  their  arms.  The  injunction  to  arm 
could  have  had  no  other  object  than  to  meet  the  preparations 
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which  the  police  had  received  secret  orders  to  make.  Such 
preparations  could  be  of  no  avail,  if  the  stations  should  be 
blown  up  and  the  police  themselves  should  be  shot  down. 
Therefore,  the  plan  of  Monday  night  was  exactly  adapted  to 
rendering  the  action  of  the  police  in  keeping  themselves  pre- 
pared in  their  stations  useless  and  of  no  effect.  So  exactly 
does  the  plan  in  question  fit  the  state  of  things  spoken  of  in 
the  editorial  of  April  30th,  that  it  would  appear  to  have  been 
suggested  by  that  editorial. 

When  it  is  remembered  that  on  the  very  day  on  which  this 
editorial  made  its  appearance,  Lingg  brought  to  Seliger's  house 
the  large  box  of  dynamite  already  alluded  to,  and  that  on  the 
next  Sunday  morning,  Fischer,  who,  as  foreman  of  the  Ar- 
beiter  Zeitung,  was  all  the  time  at  work  under  the  eyes  of 
Spies  and  Schwab,  went  in  company  with  Engel  to  a  meeting 
of  the  second  company  of  the  Lehr  und  Wehr  Verein  and  the 
Northwest  Side  group,  where  the  plan  for  destroying  the  sta- 
tions and  their  occupants  was  adopted  upon  the  suggestion  of 
Engel,  it  would  appear  that  the  defendants  Spies  and  Schwab 
not  only  joined  the  conspiracy  now  under  discussion  after  it 
was  formed,  but  inspired  the  conception  of  it  before  it  was 
formed. 

The  armed  men,  who  met  and  entered  into  that  conspiracy 
on  Monday  evening,  were  called  together  by  the  Arbeiter 
Zeitung,  of  which  Spies  and  Schwab  were  the  editors  and 
managers.  In  the  edition  called  Die  Fackel,  issued  on  Sun- 
day, May  2d,  and  in  the  issue  of  the  afternoon  of  Monday, 
May  3d,  there  were  published,  in  the  letter-box  column,  the 
words:  "  Y. — Komme  Montag  Abend  "  ("Y.  —  Come  Monday 
night").  This  was  a  summons  to  the  armed  sections  to 
meet,  as  they  did,  on  Monday  night,  at  Greif's  Hall.  The 
original  manuscript,  from  which  the  words  were  printed  for 
the  Sunday  issue,  was  in  the  handwriting  of  Rau,  advertising 
agent  of  the  Arbeiter  Zeitung,  member  with  Spies  of  the 
bureau  of  information,  and  distributer  for  Spies  of  the  Revenge 
Circular.  The  printing  of  the  call  twice,  on  both  Sunday  and 
Monday,  indicated  the  importance  of  the  matters  to  come  be- 
fore the  meeting. 

In  his  testimony,  Spies  says  of  the  Revenge  Circular:  '*  I 
wrote  it  to  arouse  the  working  people,  who  are  stupid  and  ig- 
norant, to  a  consciousness  of  the  condition  that  they  Avere  in." 
In  the  circular  as  above  quoted,  he  uses  the  words:  "Avenge 
tlie  atrocious  murder  which  has  been  committed  upon  your 
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brothers  to-day  [Monday],  and  which  will  likely  be  com- 
mitted upon  you  to-morrow  [Tuesday]."  In  the  minds  of 
"  stupid  and  ignorant "  workmen,  already  excited  about  the 
eight-hour  day  of  labor,  the  language  here  quoted  could  mean 
nothing  else  than  that  an  attack,  similar  to  the  one  which 
took  place  in  the  southwestern  part  of  the  city  on  Monday, 
would  probably  be  made  upon  the  workingmen  by  the  police 
on  Tuesday. 

Again,  in  the  issue  of  the  Arbeiter  Zeitung,  published  on 
Sunday,  May  2d,  it  is  said:  "  Everything  depends  upon  quick 
and  immediate  action.  The  tactics  of  the  bosses  are  to  gain 
time;  the  tactics  of  tYie  strikers  must  be  to  grant  them  no 
time.  By  Monday  or  Tuesday  the  conflict  must  have  reached 
its  highest  intensity,  else  the  success  will  be  doubtful.  Within 
a  week  the  fire  —  the  enthusiasm  —  will  be  gone,  and  then 
the  bosses  will  celebrate  victories."  Here  is  another  designa- 
tion of  Tuesday  as  the  day  when  the  excitement  would  be  the 
most  intense.  The  conduct  of  Spies  and  Schwab  during  the 
few  days  preceding  May  4th,  and  on  that  day,  as  evinced  by 
their  utterances  in  the  Arbeiter  Zeitung  and  otherwise,  shows 
a  constant  effort  to  increase  the  enthusiasm  to  the  highest 
pitch. 

They  advised  "  stupid  and  ignorant "  workingmen  to  arm 
themselves,  and  then  sought  by  vehement  appeals  to  urge 
them  on  to  "quick  and  immediate  action."    For  instance:  — 

On  Wednesday,  April  28th,  they  said:  "The  power  of  the 
associate  manufacturers  and  their  state  must  be  met  by  labor 
associations.  The  police  and  soldiers  who  fight  for  that 
power  must  be  met  by  armed  armies  of  workingmen;  the 
logic  of  facts  requires  this;  arms  are  more  necessary  in  our 
times  than  anything  else.  Whoever  has  no  money,  sell  his 
watch  and  chain  to  buy  fire-arms  for  the  amount  realized. 
Stones  and  sticks  will  not  avail  against  the  hired  assassins  of 
the  extortionists.     It  is  time  to  arm  yourselves." 

On  Thursday,  April  29th,  they  said:  "If  the  legitimate 
means  of  the  thieves  and  scoundrels  who  practice  extortion 
on  their  fellow-men  are  exhausted,  then  they  resort  to  force. 
A  wage-slave,  who  is  not  utterly  demoralized,  should  always 
have  a  breech-loader  and  ammunition  in  his  house." 

On  Friday,  April  30th,  they  said  what  has  already  been 
quoted  from  the  editorial  of  that  date,  and  on  the  same  day 
they  further  said,  in  another  article:  "  What  will  the  Ist  of 
May  bring?     The  workingmen  bold  and  determined 
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Men  of  labor,  so  long  as  you  acknowledge  the  gracious  kicks 
of  your  oppressors  with  words  of  gratitude,  so  long  you  are 

faithful   dogs They  are   enraged,  and   will   attempt, 

through  hired  murderers,  to  do  away  with  you  like  mad 
dogs." 

On  Saturday,  May  1st,  they  again  said  to  the  workingmen 
in  the  Arbciter  Zeitung:  "Away  with  all  rolls  of  membership 
and  minute-books,  where  such  are  kept.  Clean  your  guns, 
complete  your  ammunition.  The  hired  murderers  of  the 
capitalists,  the  police  and  militia,  are  ready  to  murder.  No 
workingman  should  leave  his  house  in  these  days  with  empty 
pockets." 

On  Sunday,  May  2d,  in  the  same  editorial  which  urged  quick 
and  immediate  action,  and  designated  Monday  or  Tuesday  as 
the  time  when  the  conflict  would  have  reached  its  highest  in- 
tensity, they  used  the  following  language:  "  Every  where  the 
workingmen  are  willing  to  accept  a  corresponding  reduction 
of  wages  with  the  introduction  of  the  eight-hour  system;  they 
were  mostly  refused.  '  No,  ye  dogs;  you  must  work  ten  hours; 
that's  the  way  we  want  it;  we're  your  bosses.'  Something  like 
this  was  the  answer  of  the  majority,  translated  into  intelligible 
language.  In  the  face  of  this  fact,  it  is  pitiful  and  disgusting, 
but  more  than  that,  it  is  treacherous,  to  warn  the  strikers 
against  energetic,  uncompromising  measures." 

On  Monday,  May  3d,  in  another  article  in  the  Arbeiter 
Zeitung,  they  said:  "The  freight-handlers  were  marching  in 
full  force  from  depot  to  depot  at  noon  to-day.  It  was  rumored 
that  '  scabs '  had  been  imported  from  Milwaukee.  The  railroad 
depots  are  occupied  by  special  policemen,  while  the  municipal 
minions  of  order,  under  the  command  of  five  lieutenants,  have 
entrenched  themselves  in  the  armory.     The  arch-rascals  have 

made  provisions  for  good  victuals  and  drink A  strike 

will  probably  take  place  in  the  lumber  districts The 

number  of  strikers  to-day  cannot  be  determined,  but  will  prob- 
ably amount  to  forty  thousand.  Courage,  courage  is  our  cry. 
Don't  forget  the  words  of  Herways:  The  host  of  the  oppressors 
grows  pale,  when  thou,  weary  of  thy  burden,  in  the  corner 
puttest  the  plow,  when  thou  sayest '  it  is  enough.'  " 

But  there  were  other  occurrences  during  the  same  period 
which  tended  to  incite  the  workingmen  to  an  attack  upon  the 
police. 

While  Fischer,  the  first  foreman  in  the  compositors'  room 
of  the  Arbeiter  Zeitung,  was  present  at  the  Sunday  morning 
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«ieeting  on  Emma  Street,  Urban,  a  compositor  of  the  Arbeiter 
Zeitung,  was  attending  a  meeting  of  the  Central  Labor  Union 
xit  No.  64  West  Lake  Street,  in  a  room  back  of  the  saloon.  Spies 
was  present  at  a  second  meeting  of  the  Central  Labor  Union 
at  the  same  place  in  the  afternoon  of  the  same  Sunday. 

It  was  arranged  at  these  morning  and  afternoon  gatherings 
of  the  Central  Labor  Union  that  Spies  should  address  the 
meeting  of  the  striking  lumber-shovers,  to  be  held  the  next 
afternoon  on  the  "Black  Road,"  in  the  near  neighborhood  of 
a  large  manufacturing  establishment  in  the  southwestern  part 
©f  the  city. 

On  Monday  afternoon  the  meeting  in  question  took  place. 
It  has  already  been  referred  to.  The  lumber-shovers  were  "  on 
a  strike,"  and  met  to  hear  reports  from  certain  committees, 
whom  they  had  appointed  to  negotiate  with  their  employers 
in  reference  to  the  eight-hour  movement.  The  immense  crowd 
in  attendance  upon  this  occasion  was  addressed  by  Spies,  as 
has  already  been  stated.  He  spoke  in  the  German  language 
from  the  top  of  a  freight-car.  His  manner  was  excited  and  his 
gestures  were  violent.  One  of  the  witnesses  says  that  while 
speaking  "he  jumped  up  three  or  four  feet  high."  About  three 
blocks  west  from  the  place  where  he  was  speaking  was  situated 
the  factory  which  was  employing  non-union  laborers,  as  here- 
tofore explained.  The  lumber-shovers  at  the  meeting  were  not 
•connected  in  any  way  with  the  workingmen  engaged  at  the 
factory.  But  when  the  latter  came  out  of  the  factory  gate 
about  three  o'clock  in  the  afternoon  at  the  ringing  of  a  bell  an 
attack  was  made  upon  them  by  several  thousand  of  the  lumber- 
shovers,  who  rushed  from  the  freight-car  towards  the  gate, 
before  the  speaking  was  finished,  in  obedience  to  an  order  from 
«ome  one  on  the  car.  A  conflict  ensued.  The  police  were 
called  out.  Stones  were  thrown,  clubs  were  used,  and  pistols 
were  fired  by  both  the  crowd  and  the  police.  Some  of  the 
policemen  and  several  of  the  workingmen  were  wounded.  One 
•of  the  latter  was  killed,  as  has  been  heretofore  mentioned. 

It  is  admitted  by  the  defendant  Spies  that  upon  this  oc- 
<jasion  he  urged  the  workingmen,  many  of  whom  were  armed 
with  revolvers,  to  resist  the  attempt  of  the  police  to  quell  the 
riot.  In  an  account  of  what  took  place,  written  by  himself 
and  published  on  the  next  afternoon  (Tuesday,  May  4th)  in 
the  Arbeiter  Zeitung,  he  says:  — 

"  The  writer  of  this  hastened  to  the  factory  as  soon  as  the  first 
«hots  were  fired,  and  a  comrade  urged  the  assembly,  to  hasten 
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to  the  rescue  of  their  brothers,  who  were  being  murdered,  but 

no  one  stirred The  writer  ran  back.     He  implored 

the  people  to  come  along, — those  who  had  revolvers  in  their 
pockets, — but  it  was  in  vain.  With  an  exasperating  indiflfer- 
cnce  they  put  their  hands  in  their  pockets  and  marched  home, 
babbling  as  if  the  whole  affair  did  not  concern  them  in  the 
least.  The  revolvers  were  still  cracking,  and  fresh  detach- 
ments of  police,  here  and  there  bombarded  with  stones,  were 
hastening  to  the  battle-ground.     The  battle  was  lostl" 

On  Tuesday  afternoon,  Spies  inserted  in  his  paper  a  call  for 
the  Haymarket  meeting,  in  order  to  denounce  the  action  of 
the  police  at  this  very  riot.  The  Haymarket  meeting  was 
thus  nothing  more  than  a  continuation  of  the  warfare  on 
the  police  which  he  himself  had  incited  and  taken  part  in 
on  Monday  afternoon. 

After  his  return  from  the  "Black  Road"  to  the  Arbeitcr  Zei- 
tung  office  on  Monday  afternoon.  May  3,  1886,  he  wrote  in 
English  the  following  address,  all  of  which,  except  the  word 
^'revenge"  at  the  top,  is  proven  to  have  been  in  his  hand- 
writing:— 

"  Revenge. 
"Workingraen,  to  Arms  I! 

"The  masters  sent  out  their  blood-hounds, — the  police; 
they  killed  six  of  your  brothers  at  McCormick's  this  after- 
noon. They  killed  the  poor  wretches  because  they,  like  you, 
had  the  courage  to  disobey  the  supreme  will  of  your  bosses. 
They  killed  them  because  they  dared  ask  for  the  shortening 
of  the  hours  of  toil.  They  killed  them  to  show  you,  'free 
American  citizens,'  that  you  must  be  satisfied  and  contented 
with  whatever  your  bosses  condescend  to  allow  you,  or  you 
will  get  killed! 

"You  have  for  years  endured  the  most  abject  humiliations; 
you  have  for  years  suffered  unmeasurable  iniquities;  you  have 
worked  yourself  to  death;  you  have  endured  the  pangs  of 
want  and  hunger;  your  children  you  have  sacrificed  to  the 
factory  lord;  in  short,  you  have  been  miserable  and  obedient 
servants  all  these  years!  Why?  To  satisfy  the  insatiable 
greed,  to  fill  the  cofiers  of  your  lazy,  thieving  masters!  When 
3'ou  ask  them  now  to  lessen  your  burdens,  he  sends  his  blood- 
hounds out  to  shoot  you, — kill  you!  If  you  are  men,  if  you 
are  the  sons  of  your  grandsires,  who  have  shed  their  blood  to 
free  you,  then  you  will  rise  in  your  might,  Hercules,  and  de- 
stroy the  hideous  monster  that  seeks  to  destroy  you.  To  arms, 
we  call  you,  to  arms!  Your  Brothebs." 
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lie  at  the  same  time  wrote  an  address  in  the  German  lan- 
guage, of  which  the  following  is  a  translation:  — 
"Revenge!     Revenge! 
"Workmen,  to  Arms! 

"Men  of  labor,  this  afternoon  the  blood-hounds  of  your 
oppressors  murdered  six  of  your  brothers  at  McCormick's. 
Why  did  they  murder  them?  Because  they  dared  to  be  dis- 
satisfied with  the  lot  which  your  oppressors  have  assigned  to 
them.  They  demanded  bread,  and  they  gave  them  lead  for 
an  answer,  mindful  of  the  fact  that  thus  people  are  most 
efiectually  silenced.  You  have,  for  many,  many  years,  en- 
dured every  humiliation  without  protest,  have  drudged  from 
early  in  the  morning  till  late  at  night,  have  suffered  all  sorts 
of  privations,  have  even  sacrificed  your  children.  You  have 
done  everything  to  fill  the  coffers  of  your  masters, — every- 
thing for  them!  And  now,  when  you  approach  them  and 
implore  them  to  make  your  burden  a  little  lighter,  as  a  re- 
ward for  your  sacrifices,  they  send  their  blood-hounds,  the 
police,  at  you,  in  order  to  cure  you,  with  bullets,  of  your  dis- 
satisfaction. Slaves,  we  ask  and  conjure  you,  by  all  that  is 
sacred  and  dear  to  you,  avenge  the  atrocious  murder  which 
has  been  committed  upon  your  brothers  to-day,  and  whicli 
will  likely  be  committed  upon  you  to-morrow.  Laboring  men, 
Hercules,  you  have  arrived  at  the  cross-way.  Which  way  will 
you  decide?  For  slavery  and  hunger,  or  for  freedom  and 
bread?  If  you  decide  for  the  latter,  then  do  not  delay  a 
moment;  then,  people,  to  arms!  Annihilation  to  the  beasts 
in  human  form  who  call  themselves  rulers!  Uncompromis- 
ing annihilation  to  them!  This  must  be  your  motto.  Think 
of  the  heroes  whose  blood  has  fertilized  the  road  to  progress, 
liberty,  and  humanity,  and  strive  to  become  worthy  of  them! 

"Your  Brothers." 

These  two  addresses  were  printed,  one  in  the  English  and 
the  other  in  the  German  language,  upon  the  same  sheet  of 
paper,  and  one  above  the  other,  as  one  circular.  The  printers 
in  the  Arbeiter  Zeitung  office  usually  stopped  work  at  five 
o'clock  in  the  afternoon.  On  this  particular  Monday  after- 
noon, however,  five  or  six  of  them  were  detained  to  set  up  the 
type  for  this  circular.  By  direction  of  Spies,  the  form  was 
sent  across  the  street  to  a  printing-oflice  at  No.  88  Fifth  Ave- 
nue. The  order  was  given  to  strike  off  as  many  as  possible. 
Twenty-five  hundred  copies  were  printed  that  evening.  As 
goon  as  they  came  from  the  hands  of  the  printer  they  were* 
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carried  away.  "A  dozen  diflferent  parties  came  there  after 
them,  coming  one  and  two  at  a  time,  taking  it  as  fast  as  it 
came  from  the  press." 

These  circulars  were  distributed  on  Monday  evening,  at 
various  places,  and  in  different  parts  of  the  city. 

One  of  the  witnesses  says:  "  It  was  a  few  minutes  after  six 
o'clock  ....  on  Monday  afternoon.  I  was  standing  in  the 
doorway  of  the  entrance  of  54  West  Lake  Street,  talking  with 
the  proprietor  of  the  hall,  and  first  had  my  attention  attracted 
to  a  circular  by  seeing  a  few  of  them  flying  through  the  air, 
and  remember  distinctly  picking  up  one  and  reading  it  at  the 
time.  Just  at  the  moment  I  saw  a  horseman,  and  the  distri-' 
bution  of  the  circulars  was  coincident  with  the  appearance  of 
the  horseman  in  front  of  54  West  Lake  Street.  My  impres- 
sion was  that  the  horse  was  ridden  west  on  Lake  Street." 
Later  in  the  evening,  the  circulars  were  handed  around  at 
Greif 's  Hall,  in  the  saloon,  and  at  the  meeting  of  the  armed 
sections,  which  was  in  session  in  the  basement.  On  the 
same  night  there  was  a  gathering  of  the  members  of  the  car- 
penters' union,  to  the  number  of  one  thousand  or  eight  hun- 
dred men,  at  Zepf 's  Hall,  at  the  corner  of  West  Lake  and 
Desplaines  streets,  as  heretofore  stated,  and  the  Revenge 
Circulars  were  brought  there  and  distributed  by  Rau,  the  ad- 
vertising agent  of  the  Arbeiter  Zeitung.  Between  nine  and 
ten  o'clock,  the  defendant  Neebe  carried  a  number  of  copies  to 
a  saloon  at  the  corner  of  Franklin  and  Division  streets,  in  the 
North  division  of  the  city,  and  laid  some  on  the  counter,  and 
some  on  the  tables  as  hereafter  stated. 

A  copy  was  seen  by  one  of  the  witnesses  at  a  meeting  that 
night  of  the  metal-workers,  at  No.  99  West  Randolph  Street. 

Another  witness  says  that  he  was  walking  west  on  Ran- 
dolph Street,  Tuesday  evening,  about  half-past  seven  o'clock, 
and  somebody  handed  him  a  circular  headed  "  Revenge,"  and 
signed  "  Your  Brothers." 

That  this  circular  gave  impulse  to  the  action  of  the  mem- 
bers of  the  armed  sections  at  the  Monday  night  meeting, 
and  inspired  the  adoption  of  the  plan  agreed  upon,  is  apparent 
from  the  fact  that  its  contents  were  fully  discussed  and  dwelt 
upon  at  that  meeting. 

The  witness  Gruenhut  says  that  he  was  at  the  Arbeiter 
Zeitung  office  between  five  and  seven  o'clock  on  Monday  after- 
noon; that  Schwab  and  the  book-keeper  and  Neebe  (though 
he  is  not  so  sure  about  the  latter)  were  present,  while  Spies 
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was  writing  the  Revenge  Circular,  and  reading  the  proof-sheets 
of  it  as  they  came  from  the  hands  of  the  printer;  that  Spies 
told  them  of  the  lumber-shovers'  riot,  from  which  he  had  just 
come,  and  of  the  killing  of  six  men  by  the  police,  and  deplored 
the  fact  that  the  workingmen  had  not  been  better  armed  for 
their  defense,  favoring  the  use  of  dynamite  as  the  most  effect- 
ive mode  of  arming;  that  the  calling  of  a  mass  meeting  was 
then  discussed  and  agreed  upon  among  them,  and  it  was 
agreed  that  the  meeting  should  be  held  at  night,  and  be  in 
the  open  air;  that  the  circulars  which  Spies  was  preparing 
were  to  be  printed  "for  distribution  for  the  mass  meeting"; 
that  the  Haymarket  meeting  held  Tuesday  night  was  tbe 
meeting  talked  about  and  agreed  upon  on  that  Monday  after- 
noon. 

Grueneberg  says  that  he  saw  Fischer  in  the  compositors' 
room  of  the  Arbeiter  Zeitung  as  late  as  half-past  five  o'clock 
on  Monday  evening,  and  when  it  is  remembered  that  Fischer 
went  to  the  meeting  at  Greif 's  Hall  that  night,  and  induced 
the  armed  men  to  agree  to  the  holding  of  an  open-air  meeting 
on  Tuesday  night  at  the  Haymarket,  and  himself  printed  and 
caused  to  be  circulated  a  handbill,  calling  on  the  workmen 
to  come  armed  to  that  meeting,  and  when  it  is  further  remem- 
bered that  the  signal-word  "  Ruhe,"  which  the  armed  men  that 
night  agreed  upon  at  his  suggestion,  was  next  day  written 
by  Spies  with  his  own  hand,  and  published  in  the  Arbeiter 
Zeitung  on  Tuesday  afternoon,  the  jury  certainly  had  reason- 
able ground  for  believing  that  the  action  of  Fischer  on  Mon- 
day night  was  taken  in  consequence  of  and  pursuant  to  the 
arrangements  decided  upon  between  Spies,  Schwab,  and  others 
at  the  Arbeiter  Zeitung  ofiice  Monday  afternoon. 

This  conclusion  receives  confirmation  from  the  character  of 
the  articles,  which  appeared  in  the  Arbeiter  Zeitung  on  Tues- 
day afternoon. 

The  following  editorial,  published  on  May  4,  1886,  and 
called  the  "to  arms"  editorial,  was  written  by  the  defendant 
Schwab:  — 

"Blood  has  flowed.  It  happened  as  it  had  to.  Order  has 
not  drilled  and  disciplined  her  murdering  hounds  in  vain. 
The  militia  has  not  been  drilled  in  street-fighting  for  mere 
sport.  The  robbers,  who  know  best  themselves  what  a  mean 
rabble  they  are  who  keep  up  their  mammon  by  rendering  the 
masses  wretched,  who  make  the  slow  murdering  of  laboring 
men's  families  their  vocation,  they  are  the  last  to  be  afraid  of 
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directly  butchering  the  laboring  men.  'Down  with- the  rab- 
ble.' ia  their  watchword.  Is  it  not  an  historical  fact  that 
private  property  has  had  its  origin  in  acts  of  violence  of  all 
sorts?  And  shall  the  'rabble,'  the  laboring  men,  allow  this 
capitalistic  pack  of  robbers  to  carry  on,  through  hired  assas- 
sins, their  bloody  orgies?  Nevermore!  The  war  of  classes 
has  come.  In  front  of  McCormick's  factory  workmen  were 
shot  down  yesterday,  whose  blood  cries  for  vengeance.  Who 
will  any  longer  deny  that  the  ruling  tigers  are  thirsting  for 
the  workman's  blood?  Countless  victims  have  been  slaugh- 
tered upon  the  altars  of  the  golden  calf,  amidst  the  triumphant 
shouts  of  the  capitalistic  band  of  robbers.  One  has  only  to 
think  of  Cleveland,  New  York,  Brooklyn,  East  St.  Louis,  Fort 
Worth,  Chicago,  and  countless  other  places,  in  order  to  recog- 
nize the  tactics  of  the  extortioners.  It  is:  'Terror  to  our 
working  cattle.'  But  the  laborers  are  not  sheep,  and  the 
white  terror  will  be  answered  with  the  red.  Do  you  know 
what  that  means?     Very  well,  you  will  find  that  out  yet. 

"Modesty  is  a  vice  of  the  workingman;  and  can  there  be 
anything  more  modest  than  this  eight-hour  demand?  Peace- 
ably the  workmen  made  it  already  a  year  ago,  in  order  not  to 
neglect  to  give  the  extortioner  opportunity  to  prepare  for  it; 
and  the  answer  to  this  was,  to  drill  the  police  force  and  the 
militia,  and  to  browbeat  the  laborers  who  worked  in  favor  of 
the  eight-hour  system.  And  yesterday  blood  flowed.  This  is 
the  manner  in  which  these  devils  reply  to  a  modest  petition 
of  their  slaves. 

"Death,  rather  than  a  life  of  wretchednessl  If  workmen 
must  be  shot  at,  well,  then,  let  us  answer  them  in  a  manner 
which  the  robbers  will  not  soon  forget  again.  The  murderous 
capitalistic  beats  have  become  drunk  with  the  smoking  blood 
of  laborers.  The  tiger  lies  ready  for  the  jump;  his  eyes  spar- 
kle, eager  for  murder;  impatiently  he  whips  his  tail,  and  the 
sinews  of  his  clutches  are  drawn  tight.  Self-defense  causes 
the  cry,  'To  arms!  To  arms!'  If  you  do  not  defend  your- 
selves, you  will  be  torn  in  pieces  and  ground  by  the  animal's 
teeth.  The  new  yoke  which  awaits  you  in  case  of  cowardly 
retreat  is  heavier  still  and  harder  than  the  severe  yoke  of  slav- 
ery as  it  exists  now. 

"All  the  powers  hostile  to  the  workmen  have  been  [made] 
common  cause.  They  recognize  their  common  interest.  They 
have  the  necessary  class-consciousness.  In  such  days  as  ours 
are,  everything  else  must  be  subordinated  to  this  one  thought, 
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How  can  the  thieving  ,  together  with  their  gangs  of  hired 

murderers,  be  made  harmless? 

*'  The  whole  newspaper  gang  makes  up  the  lie  to-day  that 
the  strikers,  who  were  in  the  neighborhood  of  McCormick's 
factory  yesterday,  were  the  first  to  fire.  That  is  a  bold,  bare- 
faced lie  on  the  part  of  the  journalistic  ragamuflBns.  Without 
any  warning  whatever  they  fired  at  the  workmen,  when  they 
of  course  returned  the  fire.  Indeed,  why  should  they  make 
60  much  ado  about  the  rabble?  To  be  sure,  if  they  had  been 
eheep  or  cattle  instead  of  human  beings,  one  might  have  re- 
flected a  little  before  shooting.  But  as  it  was,  a  laboring  man 
is  quickly  replaced,  and  the  gluttons  then  at  their  rich  din- 
ners and  in  the  circles  of  their  mistresses  boast  of  the  splendid 
achievements  of  law  and  order. 

"In  the  poor  shanty,  miserably-clad  women  and  children 
are  weeping  for  husband  and  father.  In  the  palace  they  touch 
glasses  filled  with  costly  wine,  and  drink  to  the  happiness  of 
the  bloody  bandits  of  law  and  order.  Dry  your  tears,  ye  poor 
and  wretched;  take  heart,  ye  slaves;  arise  in  your  might  and 
overthrow  the  system  of  robbery,  present  order  based  on  rob- 
bery." 

The  following  is  a  portion  of  the  article  already  quoted  from, 
which  was  written  by  the  defendant  Spies  and  published  in 
the  Arbeiter  Zeitung  on  Tuesday,  May  4,  1886:  — 

"Six  months  ago,  when  the  eight-hour  movement  began, 
there  were  speakers  and  journals  of  the  I.  A.  A.  who  pro- 
claimed and  wrote:  'Workmen,  if  you  want  to  see  the  eight- 
hour  system  introduced,  arm  yourself!  If  you  do  not  do  this 
you  will  be  sent  home  with  bloody  heads,  and  birds  will  sing 
May  songs  upon  your  graves,'  (*  That  is  nonsense,'  was  the 
reply.)  'If  the  workmen  are  organized  they  will  gain  the 
eight  hours  in  their  Sunday  clothes.'  Well,  what  do  you  say 
now?  Were  we  right  or  wrong?  Would  the  occurrence  of 
yesterday  have  been  possible  if  our  advice  had  been  followed? 

"  Wage-workers,  yesterday  the  police  of  this  city  murdered 
at  the  McCormick  factory,  so  far  as  it  can  now  be  ascertained, 
four  of  your  brothers,  and  wounded  more  or  less  seriously 
some  twenty-five  more.  If  brothers  who  defended  themselves 
with  stones  (a  few  of  them  had  little  snappers  in  the  shape  of 
revolvers)  had  been  provided  with  good  weapons  and  one 
single  dynamite  bomb,  not  one  of  the  murderers  would  have 
escaped  his  well-merited  fate.  As  it  was,  only  four  of  them 
were  disfigured.    That  is  too  bad.    The  massacre  of  yesterday 
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took  place  in  order  to  fill  the  forty  thousand  workmen  of  this 
city  with  fear  and  terror,  —  took  place  in  order  to  force  back 
into  the  yoke  of  slavery  the  laborers  who  had  become  dissatis- 
fied and  mutinous.  Will  they  succeed  in  this?  ....  About 
eeventy-five  well-fed,  large,  and  strong  murderers,  under  the 
command  of  a  fat  police-lieutenant,  were  marching  toward  the 
factory,  and  on  their  heels  followed  three  patrol  wagons  be- 
eides,  full  of  law  and  order  beasts;  two  hundred  policemen 
were  on  the  spot  in  less  than  ten  or  fifteen  minutes,  and  the 
firing  on  fleeing  workingmen  and  women  resembled  a  pro- 
miscuous bush-hunt A  few  of  the  strikers  had  little 

snappers  of  revolvers,  and  with  these  returned  the  fire 

"With  their  weapons,  mainly  stones,  the  people  fought  with 
admirable  bravery.  They  laid  out  half  a  dozen  blue-coats, 
and  their  round  bellies,  developed  to  extreme  fatness  in  idle- 
ness and  luxury,  tumbled  about,  groaning  on  the  ground. 
Four  of  the  fellows  are  said  to  be  very  dangerously  wounded; 
many  others,  alas!  escaped  with  lighter  injuries.  (The  gang, 
of  course,  conceals  this,  just  as  in  '77  they  carefully  concealed 
the  number  of  those  who  were  made  to  bite  the  dust.)  But  it 
looked  worse  on  the  side  of  the  defenseless  workmen.  Dozens 
who  had  received  slight  shot-wounds  hastened  away  amid  the 
bullets  which  were  sent  after  them.  The  gang,  as  always, 
fired  upon  the  fleeing,  while  women  and  men  carried  away  tha 
severely  wounded.  How  many  were  really  injured  and  how 
many  were  mortally  wounded  could  not  be  determined  with 
certainty,  but  we  think  we  are  not  mistaken  when  we  place 
the  number  of  mortally  wounded  at  about  six,  and  those 
slightly  injured  at  two  dozen.  We  know  of  four,  one  of  whom 
was  shot  in  the  spleen,  another  in  the  forehead,  another  in  the 
breast,  and  another  in  the  thigh.  A  dying  boy,  Joseph  Doe- 
dick,  was  brought  home  on  an  express-wagon  by  two  police- 
men." 

Also  in  the  issue  of  the  Arbeiter  Zeitung  of  Tuesday,  May 
4,  1886,  appeared  the  following:  — 

"  An  outbreak  was  expected  on  the  Southwest  Side  this 
morning,  A  regiment  of  militia  and  the  whole  municipal 
gang  of  murderers  were  held  in  readiness.  Just  stir,  ye  free 
workmen  of  America,  if  you  want  to  be  shot  down." 

In  the  same  issue  of  the  Arbeiter  Zeitung  of  May  4, 1886, 
also  appeared  the  following:  — 

"  The  heroes  of  the  club  dispersed  with  their  cudgels  yes- 
terday, in  the  most  brutal  manner,  a  crowd  of  girls,  many  of 
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whom  had  scarcely  outgrown  their  baby-shoes.  Whose  blood 
does  not  rush  quicker  through  the  veins  when  he  hears  of  this 
atrocity  of  the  minions  of  the  law?  He  who  is  a  man,  show 
it  these  days.     Men,  to  the  front! 

''The  armory  on  Lake  Michigan  is  guarded  by  miHtia 
tramps.  The  youngsters  say  they  are  fully  equipped.  Should 
the  anarchists  venture  an  attack  from  any  point,  they  would 
find  a  warm  reception.  Well,  as  long  as  the  youngsters  are 
in  their  barracks,  they  will  probably  not  be  molested.  But  if 
they  appear  in  the  streets,  circumstances  might  be  altered." 

The  Alarm  and  the  Arbeiter  Zeitung  were  more  than  mere 
newspapers  to  the  members  of  the  International  Associa- 
tion. They  were  the  organs  of  that  association.  The  mem- 
bers looked  to  those  papers  for  orders  and  directions.  More 
especially  was  this  the  case  with  the  Arbeiter  Zeitung  and 
its  German  readers.  The  record  contains  many  evidences  of 
this  fact. 

The  seventy  or  eighty  armed  men  who  assembled  in  the  base- 
ment of  Greif 's  Hall,  and  their  absent  confederates,  who  were 
to  be  informed  of  their  conspiracy,  were  to  look  for  the  word 
"Ruhe"  in  the  Arbeiter  Zeitung.  From  that  paper  they 
were  to  learn  when  the  social  revolution  had  come,  and  when 
they  were  to  assemble  for  conflict.  This  showed  that  they 
were  in  the  habit  of  reading  that  paper  and  consulting  it. 
When  a  special  meeting  of  the  armed  sections  was  desired, 
they  who  belonged  to  those  sections  found  the  signal-words 
calling  them  together  in  the  Arbeiter  Zeitung.  This  im- 
plied that  they  were  readers  of  that  paper.  The  seventy  or 
eighty  men  just  referred  to  went  to  Greif's  Hall  because  they 
saw  the  summons  to  go  there  in  their  organ.  Some  of  them 
testify  that  they  went  there  for  that  reason,  and  there  is  no 
evidence  that  they  received  any  other  notice  of  the  Monday 
night  meeting  than  the  one  published  in  the  Arbeiter  Zeitung. 
The  assemblage  of  seventy  or  eighty  of  them  there  may  be 
regarded  as  proof  that  seventy  or  eighty  of  them  read  the 
paper  in  question  on  Sunday  and  Monday. 

Many  witnesses  in  this  case,  both  for  the  state  and  for  the 
defense,  who  testify  to  their  membership  in  the  International 
Association,  testify  also  to  the  fact  that  they  were  in  the  habit 
of  reading  one  or  the  other  of  the  two  organs  here  referred  to. 

Waller,  a  member  of  the  Lehr  und  Wehr  Verein,  who  pre- 
sided at  the  gathering  in  the  basement  of  Greif's  Hall,  and 
who  was  armed  with  a  revolver  at  the  Haymarket  on  Tuesday 
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night,  Bays  that  he  saw  the  word  "Ruhe"  in  the  Arbeiter  Zei- 
tung  at  six  o'clock  Tuesday  afternoon  in  a  saloon  on  Milwau- 
kee Avenue,  and  that  on  Monday  he  saw  the  words  "Y. — 
Komme  Montag  Abend,"  in  the  same  paper. 

When  Lingg  desired  to  explain  to  Seliger  the  disturbance 
that  was  expected  on  the  West  Side,  he  went  to  the  Arbeiter 
Zeitung  and  showed  the  word  "Ruhe." 

Without  going  further  into  the  testmony,  we  think  the  jury 
were  warranted  in  believing  that  most  of  the  editorials  in 
these  papers,  which  were  generally  in  the  form  of  appeals  or 
addresses  to  the  workingmen,  were  read  at  least  by  those  of 
the  workingmen  who  belonged  to  the  groups  herein  men- 
tioned. More  especially  were  these  organs  consulted  during 
the  excitement  of  the  eight-hour  movement,  when  informa- 
tion as  to  the  progress  of  that  movement  was  eagerly  sought 
after  among  the  classes  afifected  by  it. 

As  already  stated,  the  weight  of  the  evidence  is  in  favor  of 
the  conclusion  that  Degan  was  killed  by  some  member  of  the 
International  Association.  It  was  for  the  jury  to  say  how  far 
that  fatal  result  may  have  been  brought  about  through  the 
influence  of  the  utterances  put  forth  by  the  organs  here  desig- 
nated. 

As  late  as  Tuesday  afternoon,  Spies  said  to  the  workingmen, 
in  an  editorial  in  his  paper,  proven  to  have  been  written  by 
himself:  "Then,  do  not  delay  a  moment;  then,  people,  to 
arms!  Annihilation  to  the  beasts  in  human  form  who  call 
themselves  rulers!" 

As  late  as  Tuesday  afternoon,  Schwab  said  to  the  working- 
men,  in  an  editorial  in  the  same  paper,  proven  to  have  been 
written  by  himself:  "  The  murderous  capitalistic  beats  have 
become  drunk  with  the  smoking  blood  of  laborers.  The  tiger 
lies  ready  for  the  jump;  his  eyes  sparkle,  eager  for  mijrder; 
impatiently  he  whips  his  tail,  and  the  sinews  of  his  clutches 
are  drawn  tight.  Self-defense  causes  the  cry,  'To  arms!  To 
arms!'  If  you  do  not  defend  yourselves,  you  will  be  torn  in 
pieces  and  ground  by  the  animal's  teeth." 

"He  who  inflames  people's  minds,  and  induces  them  by  vio- 
lent means  to  accomplish  an  illegal  object^  is  himself  a  rioter, 
though  he  take  no  part  in  the  riot":  Regina  v.  Sharpe^  3  Cox 
C.  C.  288. 

"One  is  responsible  for  what  wrong  flows  directly  from  his 

corrupt  intentions If  he  set  in  motion  the  physical 

power  of  another,  he  is  liable  for  its  result.     If  he  contem- 
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plated  the  result,  he  is  answerable,  though  it  is  produced  in  a 
manner  he  did  not  contemplate If  he  awoke  into  ac- 
tion an  indiscriminate  power,  he  is  responsible.  If  he  gave 
directions  vaguely  and  incautiously,  and  the  person  receiving 
them  acted  according  to  what  he  might  have  foreseen  would 
be  the  understanding,  he  is  responsible":  1  Bishop's  Crim. 
Law,  sec.  641. 

We  conceive  that  it  can  make  no  difference  whether  the 
mind  is  affected  by  inflammatory  words  addressed  to  the 
reader  through  the  newspaper  organ  of  a  society  to  which  he 
belongs,  or  to  the  hearer  through  the  spoken  words  of  an 
orator  whom  he  looks  up  to  as  a  representative  of  his  own 
peculiar  class:  Queen  v.  Most,  L.  R.  7  Q.  B.  D.  244. 

It  was  a  question  for  the  jury  whether,  with  the  evidence 
before  them,  the  attack  upon  the  police  at  the  Haymarket 
'''was  so  connected  with  the  inflammatory  language  used  that 
they  cannot  be  separated  by  time  or  other  circumstances." 

We  do  not  wish  to  be  understood  as  deciding  that  the  influ- 
ence of  these  publications  in  bringing  about  the  crime  at  the 
Haymarket  could  be  considered  by  the  jury,  if  they  were  the 
only  evidence  of  encouragement  of  that  crime  which  was  fur- 
nished by  the  record.  We  only  hold  that  the  jury  were  at  lib- 
erty to  consider  the  publications  in  question  in  connection  with 
all  the  other  facts  and  circumstances  of  this  particular  case, 
and  as  a  part  of  those  facts  and  circumstances,  with  a  view  of 
determining  whether  the  defendants,  who  were  responsible  for 
their  issuance,  did  or  did  not  belong  to  the  conspiracy  now 
under  consideration. 

It  has  already  been  stated  that  the  defendant  Schwab  was 
present  at  the  Haymarket  a  part  of  Tuesday  evening,  but  left 
and  went  to  Deering,  where  he  made  a  speech.  What  he  said 
in  that  speech  is  not  disclosed  by  the  record.  The  proof  shows 
that  those  who  called  the  Haymarket  meeting  expected  an 
attendance  of  twenty-five  thousand  workingmen  at  that  place. 
As  matter  of  fact  only  about  two  thousand  came.  Several 
thousand  had  assembled  at  Deering.  That  Schwab  went  to 
Deering,  and  there  addressed  some  of  the  workingmen  who 
■were  expected  at  the  Haymarket,  but  failed  to  come,  would  in 
no  wise  lessen  his  responsibility  for  the  death  of  Degan,  if  his 
acts  and  declarations,  as  heretofore  and  hereafter  noticed, 
helped  to  cause  that  death.  If  ho  belonged  to  the  same  con- 
spiracy with  Degan's  murderer,  and  the  murder  of  Degan 
vras  perpetrated  in  furtherance  of  that  conspiracy,  then  the 
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act  of  the  murderer  was  his  act.  It  is  to  be  noted  that  he 
did  not  go  to  Deering  until  he  first  went  to  the  Haymarket, 
and  had  a  consultation  with  one  or  more  of  the  leaders  who 
had  control  of  matters  at  the  latter  place.  But  a  further 
consideration  of  this  branch  of  the  case  will  be  postponed  for 
the  present. 

Spies  spoke  to  the  crowd  at  the  Haymarket.  One  of  the 
witnesses  says  that  in  his  speech  he  dwelt  upon  the  occur- 
rences of  Monday  afternoon  at  the  lumber-shovers'  meeting, 
and  the  part  he  took  in  them,  and  then  "advised  the  using  of 
violent  means  by  the  workingmen  to  right  their  wrongs;  that 
law  and  government  were  the  tools  of  the  wealthy  to  oppress 
the  poor;  that  the  ballot  was  no  way  in  which  to  right  their 
wrongs;  that  by  physical  force  was  the  only  way  in  which 
they  could  right  their  wrongs." 

The  following  is  another  portion  of  bis  speech,  as  testified 
to  by  a  witness  who  heard  it:  — 

"The  fight  is  going  on.  Now  is  the  chance  to  strike  for 
the  existence  of  the  oppressed  classes.  The  oppressors  want 
us  to  be  content;  they  will  kill  us.  The  thought  of  liberty 
which  inspired  your  sires  to  fight  for  their  freedom  ought  to 
animate  you  to-day.  The  day  is  not  far  distant  when  we  will 
resort  to  hanging  these  men.     [Applause,  and  cries  of  "Hang 

them  now!"]     is  the  man  who  created  the  row  Monday, 

and  he  must  be  held  responsible  for  the  murder  of  our  brothers. 
[Cries  of  "  Hang  him!"]  Don't  make  any  threats.  They  are 
of  no  avail.  Whenever  you  get  ready  to  do  something,  do  it, 
and  don't  make  any  threats  beforehand.  There  are  in  the 
city  to-day  between  forty  and  fifty  thousand  men  locked  out 
because  they  refuse  to  obey  the  supreme  will  or  dictation  of  a 
email  number  of  men.  The  families  of  twenty-five  or  thirty 
thousand  men  are  starving  because  their  husbands  and  fathers 
are  not  men  enough  to  withstand  and  resist  the  dictation  of  a 
few  thieves  on  a  grand  scale,  to  put  out  of  the  power  of  a  few 
men,  to  say  whether  they  should  work  or  not.  Would  they 
place  their  lives,  their  happiness,  everything,  out  of  the  arbi- 
trary power  of  a  few  rascals?  ....  To  say  whether  you  shall 
work  or  not,  you  place  your  lives,  your  happiness,  everything, 
out  of  the  arbitrary  power  of  a  few  rascals  who  have  been 
raised  in  idleness  and  luxury  upon  the  fruits  of  your  labor. 
Will  you  stand  that?" 

Still  another  witness  says:  "He  talked  about  the  police,  the 
blood-hounds  of  the  law,  shooting  down  six  of  their  brothers, 
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and  he  said:  'When  you  get  ready  to  do  something,  do  it,  and 
don't  tell  anybody  you  are  going  to.'  ....  At  the  time  Mr. 
Spies  was  showing  them  how  the  officers  came  down  the 
Black  Road  and  commenced  shooting  into  the  crowd  of  work- 
ingmen,  ....  they  appeared  very  much  excited  in  the  neigh- 
borhood of  the  wagon  and  in  the  neighborhood  where  they 
hallooed  out,  'Let  us  hang  them!'" 

The  observations  hereafter  made  in  regard  to  the  speech  of 
the  defendant  Parsons  and  its  efifect  apply  also  to  this  speech 
of  the  defendant  Spies. 

The  evidence  thus  far  commented  upon  in  reference  to  the 
acts  and  declarations  of  the  defendants  Spies  and  Schwab  is 
such  that  the  jury  were  warranted  in  finding  them  to  be  par- 
ties to  the  conspiracy.  In  addition,  however,  to  the  facts  and 
circumstances  already  noticed,  there  was  other  testimony,  in- 
troduced by  the  state  for  the  purpose  of  proving  that  the  de- 
fendants Spies  and  Schwab,  either  one  or  both  of  them,  gave 
the  bomb  that  killed  Degan  into  the  hands  of  the  person  who 
threw  it,  and  aided  him  in  his  murderous  design. 

Malvern  M.  Thompson  testifies  that  he  saw  Spies  and 
Schwab  together  in  Crane's  Alley  on  the  night  of  the  Hay- 
market  meeting,  and  heard  the  words  "  police  "  and  "  pistols  " 
uttered  in  a  conversation  between  them;  that  Spies  said  to 
Schwab:  "  Do  you  think  one  is  enough,  or  had  n't  we  better 
go  and  get  more?"  that  they  came  out  of  the  alley  and  walked 
together  west  on  Randolph  Street  to  the  southwest  corner  of 
Randolph  and  Halsted  streets,  where  they  entered  the  thickest 
of  a  crowd  of  about  twenty-five  men,  remaining  there  some 
three  minutes,  and  then  returning  to  Desplaines  Street;  that 
on  the  way  back  the  word  "police"  was  again  used,  and 
Schwab  said  to  Spies:  "  Now,  if  they  come,  we  will  give  it  to 
them" ;  that  upon  their  return  Rudolph  Schnaubelt  met 
them  on  the  sidewalk  near  the  wagon,  and  Spies  handed 
Schnaubelt  something,  which  the  latter  put  in  his  pocket  on 
the  right-hand  side;  that  Spies  then  mounted  the  wagon  and 
began  to  speak;  that  just  after  him,  Schnaubelt  also  mounted 
the  wagon,  and  sat  upon  it  with  his  hands  in  his  pockets  until 
Fielden  began  to  speak,  when  the  witness  left. 

The  witness  did  not  know  what  it  was  that  was  handed  to 
Schnaubelt;  but,  upon  the  assumption  that  he  tells  the  truth, 
it  was  evidently  something  that  was  to  be  used  against  a  body 
of  policemen,  and  as  a  bomb  with  a  projecting  fuse  is  made 
to  be  thrown  into  a  crowd  of  men,  the  jury,  looking  at  the  cir- 
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cumstance  here  noted  in  the  light  of  all  the  other  facts  and 
circumstances  developed  by  the  testimony  in  the  case,  were 
warranted  in  believing  that  the  thing  given  to  Schnaubelt  was 
a  bomb.  Therefore  the  evidence  of  Thompson,  if  true,  tends 
very  strongly  to  convict  Spies  and  Schwab  of  aiding  and  abet- 
ting the  crime  of  the  Haymarket. 

Schwab  testifies  that  while  he  was  at  the  Arbeiter  Zeitung 
oflfice  on  that  evening  a  call  came  through  the  telephone  for 
a  speaker  to  address  the  meeting  at  Deering,  and  that  he  at 
once  went  over  to  the  Haymarket  to  consult  with  Spies  about 
it;  that  he  failed  to  find  Spies,  and  did  not  see  him  or  talk 
with  him  at  all;  that  he  met  Schnaubelt,  his  brother-in-law, 
and  after  talking  with  him  about  sending  a  speaker  to  Deer- 
ing, concluded  to  go  himself;  that  he  thereupon  took  a  Ran- 
dolph Street  car  and  went  east  to  the  court-house,  there  board- 
ing a  Clybourne  Avenue  car  for  the  north. 

The  testimony  in  regard  to  the  matters  about  which  Thomp- 
son testifies  is  very  conflicting.  There  is  much  that  tends  to 
confirm  him  and  much  that  tends  to  contradict  him. 

1,  As  to  the  proof  tending  to  confirm  Thompson:  It  is  es- 
tablished beyond  question  that  Schwab  went  to  the  Haymar- 
ket for  the  express  purpose  of  seeing  Spies;  that  Schnaubelt 
was  at  the  Haymarket  until  after  ten  o'clock,  and  was  on  the 
wagon  with  Spies,  Parsons,  and  Fielden;  that  Spies  did  walk 
in  company  with  somebody  from  the  wagon  westward  on  Ran- 
dolph Street  for  the  avowed  purpose  of  finding  Parsons,  who 
had  been  seen  before  eight  o'clock  at  the  corner  of  Randolph 
and  Halsted  streets,  and  did  return  along  Randolph  Street  to 
the  wagon  in  company  with  the  same  person  who  started  with 
him. 

The  statements  of  Owen  and  Heineman  and  of  Spies  and 
Schwab  themselves,  when  analyzed  and  compared,  show  that 
Schwab  was  at  the  Haymarket  that  evening  for  at  least  half 
an  hour,  and  that  Spies  was  there  at  the  same  time.  Other 
testimony  shows  that  Schnaubelt  was  there  at  the  same  time. 

Thompson  is  confirmed  in  many  particulars.  He  says  that 
"  Schwab  came  rushing  along  Desplaines  Street  in  a  great 
hurry."  Owen  also  says:  "  Schwab  came  up  and  almost  run 
into  the  mayor  before  he  saw  him." 

Thompson  says  that  just  after  seeing  Schwab  he  crossed  to 
the  east  side  of  Desplaines  Street,  went  north  towards  Lake, 
then  returned  southward,  saw  Spies  get  on  the  wagon,  and 
heard  him  ask  if  Parsons  was  present;  then,  while  he  was 
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standing  at  the  entrance  to  the  alley,  saw  Spies,  after  his 
descent  from  the  wagon,  go  with  Schwab  for  a  few  moments 
into  the  alley,  etc.  Owen  says  that  when  Schwab  saw  the 
mayor  at  the  corner  of  Desplaines  and  Randolph  streets  ho 
"  immediately  upon  that  turned  about  and  went  north  on  Des- 
plaines Street."  It  thus  appears  that  Schwab  was  seen  going 
in  the  direction  of  the  alley,  where  Thompson  claims  to  have 
seen  the  meeting  between  him  and  Spies,  and  at  about  the 
time  when  that  meeting  is  claimed  to  have  been  witnessed. 
Schwab  says  himself  that  he  "went  across  Randolph  Street, 
and  north  of  Randolph  on  Desplaines  I  met  my  brother-in- 
law,  Rudolph  Schnaubelt." 

Cosgrove  says:  "I  saw  Mr.  Schwab  there  before  the  meet- 
ing began.      I  saw  him  there  just  after  the  time  Mr.  Spies 

returned The  first  time  I  saw  him  was  about  forty 

feet  south  of  Randolph  on  Desplaines  Street,  on  the  west  side 
of  the  street.  The  last  time  I  saw  him  was  at  the  wagon, — it 
was  about  half-past  eight." 

McKeough  says:  "  I  saw  Schwab  on  the  wagon  in  the  early 

part  of  the  evening,  and  a  man  named  Schnaubelt Spies 

started  away  then,  and  officer  Meyers  and  I  followed  him  as 
far  as  the  corner.  There  was  a  man  with  him,  who,  I  think, 
was  Schwab.  I  saw  Schwab  there  in  the  early  part  of  the 
evening.  I  lost  sight  of  him  finally,  somewheres  in  the  vicinity 
of  half-past  eight  o'clock.     After  that  I  did  not  see  him  at  all 

during  the  entire  evening He  got  on  the  wagon,  I 

think,  before  the  meeting  started,  and  tapped  Mr.  Spies  on  the 
shoulder  and  said  something  to  him.  I  saw  him  at  the  side  of 
the  wagon,  talking  to  Spies."  Freeman,  a  reporter,  also  says 
that  he  thought  he  saw  Schwab  on  the  wagon. 

The  person  who  thus  spoke  to  Spies  on  the  wagon,  and 
who  was  Schwab  according  to  McKeough's  evidence,  is  said 
by  Spies  to  have  been  one  Schroeder.  Spies  also  says  that  the 
man  who  started  away  with  him  towards  the  corner  of  Des- 
plaines and  Randolph  streets  was  Schnaubelt.  As  McKeough 
speaks  of  seeing  Schnaubelt  on  the  wagon,  he  must  have 
known  him,  and  he  does  not  refer  to  Schnaubelt  as  being  with 
Spies  when  the  latter  went  off"  to  the  west. 

The  south  end  of  the  wagon  was  only  a  few  feet  from  the 
mouth  of  the  alley,  and  if  Schwab  and  Spies  did  step  into  the 
alley  and  utter  a  few  words,  which  Thompson  claims  to  have 
heard,  it  could  all  have  been  done  in  a  few  seconds  before  th^v 
started  towards  Randolph  Street. 
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The  utterance  of  the  words  "pistols"  and  "  police  "  at  that 
time  and  under  those  circumstances  was  natural,  as  Schwab 
had  just  passed  the  Desplaines  Street  station,  and  he  must 
have  seen  what  Sahl,  one  of  the  witnesses  for  the  defense,  says 
that  he  saw,  at  about  a  quarter  before  eight  o'clock,  namely, 
"three  patrol  wagons  manned  with  police,  and  about  one  hun- 
dred to  one  hundred  and  fifty  men  drawn  up  in  the  rear  of  the 
patrol  wagons,  on  Waldo  place."  That  this  created  such  an 
excitement  among  those  interested  in  the  Haymarket  meeting 
as  would  have  given  rise  to  the  expressions  Avhich  Thompson 
claims  to  have  heard,  is  manifest  from  the  language  used  by 
Spies  and  Parsons  in  their  speeches. 

The  conversation  between  Spies  and  Schwab,  as  sworn  to 
by  Thompson,  would  indicate  a  knowledge  of  the  place  where 
bombs  were  to  be  had.  Schwab  belonged  to  the  same  North 
Side  group,  engaged  in  arming  for  May  1st,  to  which  Seliger 
and  Lingg  belonged.  Seliger,  one  of  the  bomb-makers,  was  a 
member  of  the  central  or  general  committee,  which  held  its 
meetings  every  two  weeks  in  the  library-room  in  the  rear  of 
Schwab's  office  at  the  Arbeiter  Zeitung  building.  Schwab  says 
that  he  started  from  his  house,  No.  51  Florimond  Street,  to  his 
office  on  Tuesday  night  at  twenty  minutes  before  eight.  At 
that  time  Lingg  and  Seliger  were  preparing  to  leave  442  Sedg- 
wick Street  to  take  the  bombs  to  Neff's  Hall. 

The  remark,  "  Now,  we  will  give  it  to  them,"  would  imply 
that  if  Spies  and  Schwab  gave  Schnaubelt  a  bomb,  they  ob- 
tained it  from  some  one  among  the  twenty-five  men  into  whose 
midst  they  went  at  the  corner  of  Halsted  and  Randolph 
streets.  The  most  direct  route  to  the  Haymarket  from  No. 
58  Clybourne  Avenue  is  south  on  Larrabee  Street  to  Chicago 
Avenue,  west  on  Chicago  Avenue  to  Halsted  Street,  and 
south  on  Halsted  to  Randolph  Street.  It  is  proven  in  this 
record  that  on  Tuesday  night  a  patrol  wagon  went  from  the 
corner  of  North  Avenue  and  Larrabee  Street  —  a  point  con- 
siderably north  of  58  Clybourne  Avenue  —  to  the  Haymarket 
in  eight  minutes  by  the  route  here  indicated.  From  the  pre- 
cautions which  the  record  shows  to  have  been  necessary  in 
the  handling  of  these  bombs,  they  could  not  have  been  car- 
ried safely  and  comfortably  on  a  street-car  without  attracting 
attention.  If  they  had  been  brought  in  a  wagon  of  any  kind 
or  by  a  person  on  foot  from  Neff's  Hall  to  the  Haymarket 
along  the  route  traveled  by  the  patrol  wagon,  one  of  the  cor- 
ners of  Halsted  and  Randolph  Streets  would  have  been  a 
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very  natural  place  to  look  for  them.  There  is  evidence  in  the 
record  tending  to  show  that  several  of  Lingg's  assistants  in 
the  matter  of  making  bombs  were  at  the  Haymarket  meeting. 

2.  As  to  the  proof  tending  to  contradict  Thompson.  Spies 
and  Schwab  both  swear  that  they  not  only  did  not  talk  to- 
gether or  walk  together  at  the  Haymarket  meeting,  but  that 
they  did  not  see  each  other  on  that  evening. 

Henry  W.  Spies  also  contradicts  Thompson,  but  we  regard 
his  evidence  as  seriously  weakened  by  his  cross-examination. 
He  testifies,  on  his  direct  examination,  as  follows:  "  While  the 
speaking  was  going  on  I  was  standing  right  alongside  of  the 

wagon  ....  I  stood  there  during  the  entire  meeting 

I  saw  Fielden  getting  oflf  at  the  back  end  of  the  wagon.  I 
told  my  brother  (August  Spies,  the  defendant)  to  get  off,  and 
reached  my  hand  over  to  him  to  help  him  jump.   He  took  my 

hand Just  at  that  time  the  explosion  took  place 

As  he  jumped,  somebody  jumped  behind  him  with  a  weapon 
right  by  his  back,  and  I  grabbed  it,  and  in  warding  off  the 
pistol  from  my  brother,  I  was  shot."  On  his  cross-examina- 
tion, he  says:  "On  the  6th  of  May  I  was  arrested  at  my  house 
by  oflBcers  Whalen  and  Lowenstein.  I  told  them  that  when 
the  bomb  exploded,  I  was  at  Zepf 's  Hall,  walked  out,  and  was 
shot  in  the  door.  I  told  them  that  I  was  not  at  the  Hay- 
market at  all,  from  beginning  to  end.     That  was  not  true 

when  I  told  it  to  them.     I  lied  to  them I  also  said 

that  I  did  not  see  my  brother  that  evening  until  he  called  at 
the  house,  and  asked  me  if  I  had  a  good  physician.  I  now 
state  that  what  I  then  said  about  that  was  not  the  truth." 

Richter  says  that  he  was  standing  at  about  the  middle  of 
the  mouth  of  the  alley  and  saw  Spies  on  the  wagon,  when  he 
asked  "  Is  Parsons  here  ? "  but  did  not  see  him  go  into  the 
alley  after  he  descended  from  the  wagon.  He  says,  however, 
that  he  did  not  notice  on  which  side  of  the  wagon  Spies 
alighted,  nor  in  what  direction  he  went  after  leaving  the 
wagon. 

Lindinger  says  that  he  did  not  see  Spies  or  Schwab  enter 
the  alley,  but  he  also  says  that  after  Spies  called  for  Parsons, 
he  descended  from  the  wagon  on  the  north  side,  and  "I  didn't 
follow  him  only  until  he  was  down  off  the  wagon." 

So  with  Liebel;  he  says  that  he  did  not  see  Spies  enter 
the  alley.  But  he  also  says  that  he  did  not  see  in  what  di- 
rection or  where  Spies  went  after  he  left  the  wagon. 

Sahl's  testimony  tends  more  strongly  to  contradict  Thomp- 


Sept.  1887.]  Spie3  v.  People.  425 

son  than  that  of  the  other  witnesses.  He  says  that  he  knew 
Spies  and  Schwab,  and  had  heard  them  speak  at  Greif's  Hall 
and  Zcpf's  Hall;  that  he  saw  Spies  on  the  wagon,  and  heard 
him  ask  for  Parsons;  that  Spies,  after  he  came  down  from 
the  wagon,  passed  witness  in  company  with  two  or  three  other 
persons,  and  that  Schwab  was  not  one  of  them.  Sahl  was 
at  the  time  in  the  middle  of  the  street,  in  a  southwesterly 
direction  from  the  wagon,  in  the  crowd  of  persons  standing 
there. 

Thompson's  testimony  is  positive  in  its  character,  and  he 
is  unimpeached  as  a  witness,  while  that  of  the  defense  upon 
this  subject  is  for  the  most  part  negative  in  character. 

The  jury  had  a  right  to  consider  the  evidence  of  Spies  and 
Schwab  in  the  light  of  the  facts  that  they  were  both  on  trial 
for  murder,  and  that  their  statements  on  the  stand  were  in- 
consistent with  and  contradictory  of  previous  declarations 
made  by  them:  1  Greenl.  Ev,  sec.  111. 

The  prosecution  introduced  a  witness  by  the  name  of  Harry 
L.  Gilmer.  If  the  testimony  of  this  witness  is  true,  there  is 
no  doubt  but  that  the  defendant  Spies  is  guilty  of  the  murder 
of  Degan.  He  swears  that  Spies  struck  a  match  and  lighted 
the  fuse  of  a  bomb  in  the  hand  of  Rudolph  Schnaubelt,  and 
that  Schnaubelt  at  once,  as  soon  as  Spies  had  applied  the 
match,  threw  the  bomb  into  the  midst  of  the  police. 

Gilmer  says  that  he  came  to  the  Haymarket  meeting  at 
about  a  quarter  before  ten  o'clock;  that  he  had  been  on  the 
South  Side,  and  was  going  to  his  home  on  the  West  Side,  and 
stopped  at  the  meeting  on  his  way;  that  he  went  up  from 
Randolph  Street  on  the  east  side  of  Desplaines,  while  Fielden 
was  speaking,  and  stood  between  the  lamp-post  on  the  south- 
east corner  of  the  alley  and  Desplaines  Street  and  the  wagon, 
near  the  east  end  of  the  wagon;  that  he  stepped  back  into 
the  alley,  on  the  north  side  thereof,  and  noticed  some  parties 
opposite  him,  on  the  south  side  of  the  alley,  who  were  talking 
in  German,  and  whose  conversation  he  did  not  understand; 
that  he  heard  some  one  on  the  edge  of  the  sidewalk  say,  "Here 
come  the  police,"  and  then  there  was  a  rush  as  if  to  see  the 
police  as  they  were  coming  up;  that  a  man  came  from  the 
wagon  to  the  parties  on  the  south  side  of  the  alley,  and  "lit  a 
match  and  touched  it  off,  something  or  other;  the  fuse  com- 
menced to  fizzle,  and  he  gave  a  couple  of  steps  forward  and 
tossed  it  over  into  the  street;  ....  the  man  that  lit  the  match 
came  on  this  side  of  him,  and  the  two  or  three  of  them  stood 
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together,  and  he  turned  around  with  it  in  his  hand,"  etc. 
The  witness  stated  that  he  did  not  know  the  name  of  the  man 
who  threw  the  bomb,  but  knew  him  by  sight,  as  he  had  seen 
him  several  times  at  meetings  at  different  places  in  the  city. 
When  shown  a  photograph  of  Schnaubelt,  ho  said:  "I  say 
that  is  the  man  that  threw  the  bomb  out  of  the  alley."  When 
asked  who  the  man  was  that  came  from  the  wagon  towards 
the  groui)  referred  to  and  lighted  the  match,  he  pointed  to  the 
defendant  Spies,  and  said:  "That  is  the  man  right  there." 
The  defense  have  proven  that  a  match  was  lighted  in  the 
alley  at  this  time,  but  claim  that  it  was  struck  by  a  laborer, 
in  order  to  light  his  pipe. 

The  defense  introduced  nine  witnesses,  living  in  Chicago, 
for  the  purpose  of  impeaching  Gilmer.  The  prosecution  in- 
troduced eight  witnesses  from  Iowa,  where  Gilmer  lived  from 
1870  to  1879,  and  ten  witnesses  from  Chicago,  where  he  lived 
from  1879  to  1886,  to  sustain  his  reputation  for  truth  and 
veracity.  Before  a  witness  can  say  that  he  will  not  believe 
a  man  under  oath,  he  must  first  swear  that  he  knows  that 
man's  reputation  for  truth  and  veracity  among  his  neighbors, 
and  that  such  reputation  is  bad.  The  unwillingness  to  believe 
under  oath  must  follow  from  and  be  based  upon  two  facts: 
1.  The  fact  that  the  witness  knows  the  reputation  for  truth 
and  veracity  among  the  man's  neighbors;  2.  The  fact  that 
such  reputation  is  bad.  As  the  reputation  must  be  bad  be- 
fore it  can  be  known  to  be  bad,  the  most  material  fact  to  be 
proved  is  that  such  reputation  is  bad.  What  a  man's  reputa- 
tion is,  is  a  fact  to  be  proved  just  as  any  other  fact.  AVhere, 
as  here,  eighteen  witnesses  of  standing  and  credibility  swear 
that  a  man's  reputation  is  good,  while  nine  of  equal  standing 
and  credibility  swear  that  it  is  bad,  the  jury  must  determine 
for  themselves  whether  they  will  believe  the  eighteen  men  or 
the  nine  men. 

Other  testimony  introduced  to  discredit  Gilmer  was  in- 
tended to  establish,  —  1.  That  the  bomb  was  not  thrown  from 
the  point  from  which  Gilmer  said  it  was  thrown;  2.  That  Spies 
was  just  getting  off  the  wagon  when  the  explosion  occurred, 
and  therefore  could  not  have  been  in  the  alley  lighting  a 
match. 

A-  witness  by  the  name  of  Bernett  swore  that  he  saw  the 
bomb  thrown,  and  that  the  man  who  threw  it  stood  right  in 
front  of  him  and  threw  the  bomb  towards  the  northwest. 
Desplaines  Street,  between  the  sidewalks,  is  forty-eight  feet 


Sept.  1887.]  Spies  v.  People.  427 

BIX  inches  wide.  The  bomb  fell  "on  the  west  side  of  Des- 
plaines  Street  slightly  north  from  the  south  line  of  the  alley  " 
extended.  The  testimony  of  Bernett  does  not  cast  much  light 
upon  the  subject,  either  as  to  the  person  who  threw  the  bomb, 
or  as  to  the  point  from  which  it  was  thrown.  When  shown 
the  photograph  of  Schnaubelt  and  asked  if  that  was  the  man 
who  threw  the  bomb,  he  says:  "  I  guess  not;  I  never  could 
recognize  anybody."  He  says  that  the  man  who  threw  the 
bomb  had  his  back  turned  towards  him,  and  that  he  could 
not  describe  him  and  would  not  know  him  if  he  saw  him.  As 
to  the  place  where  he  stood  when  the  bomb  was  thrown,  he 
placed  it  at  one  time,  ten  or  fifteen  feet  south  of  the  alley,  at'" 
another,  thirty-eight  feet  south  of  the  alley,  at  another,  forty- 
five  feet  south  of  the  alley. 

The  testimony  of  the  witnesses  difi'ers  very  greatly  as  to  the 
point,  with  reference  to  the  alley,  from  which  the  bomb  as- 
cended into  the  air  before  it  fell.  One  witness  says  it  came 
from  a  point  north  of  the  alley,  another,  that  it  came  from  a 
point  five  or  six  feet  south  of  the. corner  of  the  alley,  others 
fix  the  point  at  various  distances  south  of  the  alley,  varying 
from  five  to  forty-five  feet.  Witnesses  for  the  defense,  iden- 
tified mostly  with  the  International  organization,  and  from 
whose  midst  the  shots  fired  at  the  police  must  have  come, 
place  the  point  from  which  the  bomb  was  thrown  at  the  great- 
est distances  south  of  the  point  where  Gilmer  fixes  it. 

Heineman,  the  reporter,  a  witness  whose  testimony  is  favor- 
ably quoted  by  both  sides,  says  that  he  was  forty-five  feet 
south  of  the  alley,  on  the  east  sidewalk  of  Desplaines  Street, 
when  the  bomb  exploded,  and  that  he  saw  the  bomb,  or  the 
burning  fuse  rise  out  of  the  crowd  from  "  very  nearly  the  south- 
east corner  of  the  alley"  and  "fall  among  the  police."  This 
is  just  about  the  place  from  which  Gilmer  says  that  it  as- 
cended. 

When  the  police  halted  and  the  captain  gave  the  order  to 
disperse,  they  were  very  near  the  south  end  of  the  wagon. 
The  main  body  was  on  a  line  with  the  mouth  of  the  alley, 
which  was  eleven  feet  wide.  Bonfield  says  "the  front  rank 
of  the  first  division  was  near  up  to  the  north  line  of  the 
alley."  All  the  police  faced  towards  the  north  and  were 
standing  in  regular  fixed  lines.  Several  of  the  officers  de- 
scribe the  course  of  the  bomb  through  the  air,  as  seen  liy 
them  from  their  positions  in  the  ranks.  It  could  not  have 
been  seen  by  them  in  the  manner  indicated  in  their  testimony 
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if  it  had  started  from  a  point  as  far  south  as  that  sworn  to  by 
Bernett  and  some  of  the  other  witnesses  for  the  defense. 

The  defense  introduced  a  number  of  witnesses  more  or  less 
identified  with  the  defendants  in  their  conspiracy  against  the 
police,  and  who  stood  around  the  wagon  during  the  evening, 
for  the  purpose  of  showing  that  Spies  did  not  go  into  the  alley 
just  before  the  explosion.  The  testimony  is  negative  in  its 
character.  It  may  have  been  true  that  Spies  did  go  into  the 
mouth  of  the  alley  as  Gilmer  says,  and  yet  it  may  be  true 
that  most  of  these  witnesses,  whose  attention  was  naturally 
directed  towards  the  approaching  columns  of  the  police,  may 
not  have  seen  him  enter  the  alley.  The  defendant  Spies 
swears  that  when  the  order  to  disperse  was  given  he  was  still 
on  the  wagon,  and  that  when  he  dismounted  the  bomb  ex- 
ploded just  as  he  touched  the  sidewalk.  The  evidence  of 
other  witnesses  for  the  defense  tends  to  confirm  this  state- 
ment. He  says  that  after  the  explosion  he  was  carried  north- 
ward by  the  pushing  crowd,  and  went  into  Zepf 's  Hall,  and 
that  he  did  not  go  into  the  alley  nor  in  the  direction  of  the 
alley.  But  Bonfield  swears  that,  after  his  arrest.  Spies  claimed 
to  have  gone,  after  the  explosion,  eastward  through  Crane's 
Alley,  and  then  southward  therefrom  to  Randolph  Street. 
Henry  Spies  inquired  for  his  brother  at  Zepf's  Hall  just  after 
the  explosion,  but  did  not  find  him  there. 

To  further  contradict  Gilmer,  a  witness  was  examined  for 
the  purpose  of  showing  that  Schnaubelt  left  the  Haymarket 
before  the  bomb  was  exploded.  This  witness  was  August 
Krueger,  the  orderly  sergeant  and  corresponding  secretary  of 
the  second  company  of  the  Lehr  und  Wehr  Verein.  He  was 
present  at  the  Monday  night  meeting  of  the  armed  sections, 
at  which  Schnaubelt  was  also  present. 

Krueger  states  that  he  saw  the  notice  of  the  Haymarket 
meeting  in  the  Arbeiter  Zeitung,  and  went  there  about  nine 
o'clock,  and  remained  until  ten  o'clock;  that  about  ten  o'clock 
he  was  standing  on  the  west  side  of  Desplaines  Street,  about 
thirty  or  forty  feet  north  of  Randolph  Street,  when  Schnaubelt 
came  towards  him  from  the  northeast;  that  he  had  seen 
Schnaubelt  before,  but  did  not  know  his  name;  that  Schnau- 
belt proposed  to  him  to  go  home;  that  he  walked  south  to 
Randolph  Street  with  Schnaubelt,  then  eastward  to  Clinton 
Street,  when  Schnaubelt  proceeded  on  eastward  on  Randolph 
Street,  while  he  went  north  on  Clinton  Street,  thence  by  way 
of  Milwaukee  Avenue  to  Engel's  house. 
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If  this  were  all  true,  Schnaubelt  may  have  returned  and 
entered  Crane's  Alley  through  its  opening  into  Randolph 
Street.  Krueger  stated,  after  he  was  arrested  on  May  6th, 
that  he  was  not  at  the  Haymarket  at  all  on  the  evening  of 
May  4th;  and  upon  his  cross-examination  in  this  case,  he  ad- 
mits that  he  so  stated. 

There  is  a  mass  of  testimony  in  the  record  in  reference  to 
the  statements  made  by  Thompson  and  Gilmer.  Some  of  this 
testimony  sustains  those  statements,  and  some  of  it  discredits 
them.  Any  further  review  of  it  than  that  which  has  already 
been  made  will  be  impossible  in  this  opinion.  It  is  sufficient 
to  say  that  it  is  very  conflicting.  It  was  the  province  of  the 
jury  to  pass  upon  it.  They  had  the  right  to  consider  it  in 
connection  with  all  the  other  facts  and  circumstances  in  the 
case. 

It  is  not  necessary  for  us  to  pass  any  opinion  upon  it,  as  we 
think  there  is  evidence  enough  in  the  record  to  sustain  the 
finding  of  the  jury  independently  of  the  testimony  given  by 
Thompson  and  Gilmer. 

FIELDEN. 

On  Monday  evening,  the  defendant  Fielden  was  making  a 
Bpeech  to  some  wagon-makers  on  one  of  the  upper  floors  of  the 
building  No.  54  West  Lake  Street,  while  the  armed  sections 
were  concocting  their  conspiracy  in  the  basement  of  that 
building.  The  proof  does  not  show,  however,  that  he  was 
present  at  the  meeting  in  the  basement,  or  took  part  in  the 
original  formation  of  the  Monday  night  conspiracy. 

A  conspiracy  may  be  described  in  general  terms  as  a  com- 
bination of  two  or  more  persons  by  some  concerted  action  to 
accomplish  some  criminal  or  unlawful  purpose,  or  to  accom- 
plish some  purpose  not  in  itself  criminal  or  unlawful  by  crimi- 
nal or  unlawful  means:  3  Greenl.  Ev.,  sec.  89;  Heaps  v. 
Dunham,  95  111.  583.  It  is  not  necessary,  however,  that  the 
accused  should  have  been  an  orignal  contriver  of  the  mischief, 
"  for  he  may  become  a  partaker  in  it  by  joining  the  others 
while  it  is  being  executed":  2  Bishop  on  Criminal  Law,  190. 
"  If  he  concur,  no  proof  of  agreement  to  concur  is  necessary. 
....  As  soon  as  the  union  of  will3  for  the  unlawful  purpose 
is  perfected,  the  offense  of  conspiracy  is  complete.  This  joint 
assent  of  minds,  like  all  other  parts  of  a  criminal  case,  may  be 
established  as  an  inference  of  the  jury  from  other  facts  proved; 
in  other  words,  by  circumstantial  evidence":  2  Bishop  on 
Criminal  Law,  190. 
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Are  there  such  facts  and  circumstances  proven  in  this  case 
as  would  warrant  a  jury  in  finding  that  the  defendant  Fielden 
became  a  partaker  in  the  conspiracy  planned  on  Monday 
night  by  joining  those  who  were  engaged  in  its  execution  on 
Tuesday  night? 

He  says  that  he  had  an  engagement  to  make  a  speech 
Tuesday  night  on  West  Twelfth  Street,  but  that  he  saw  in  an 
English  evening  paper  a  call  to  the  members  of  the  American 
group  to  meet  at  No.  107  Fifth  Avenue  on  important  business; 
that,  as  he  was  the  treasurer  of  that  group  and  had  its  funds 
in  his  hands,  he  canceled  his  engagement  and  went  to  the 
meeting  so  called,  arriving  at  ten  minutes  before  eight.  It 
was  held  in  the  ofBce  of  the  Arbeiter  Zeitung  newspaper,  and 
has  already  been  referred  to.  Between  eight  and  nine  o'clock 
ho  left  the  Arbeiter  Zeitung  building  and  went  over,  in  com- 
pany with  Parsons  and  other  members  of  the  International 
Rifles,  to  the  Haymarket.  After  the  crowd  there  had  been  ad- 
dressed by  Spies  and  Parsons,  the  defendant  Fielden  made  a 
speech  from  the  wagon,  some  of  which  was  as  follows:  — 

"There  are  premonitions  of  danger.  All  knew.  The  press 
say  the  anarchists  will  sneak  away.  We  are  not  going  to.  If 
we  continue  to  be  robbed,  it  will  not  be  long  before  we  will  be 
murdered.  There  is  no  security  for  the  working  classes  un- 
der the  present  social  system.  A  few  individuals  control  the 
means  of  living,  and  holding  the  workingmen  in  a  vise. 
Everybody  does  not  know.  Those  who  know  it  are  tired  of  it, 
and  know  the  others  will  get  tired  of  it,  too.  They  are  deter- 
mined to  end  it,  and  will  end  it,  and  there  is  no  power  in  the 
land   that   will   prevent    them.     Congressman   Foran    said: 

*  The  laborer  can  get  nothing  from  legislation.'  He  also  said 
that  the  laborers  can  get  some  relief  from  their  present  condi- 
tion when  the  rich  man  knew  it  was  unsafe  for  him  to  live  in 
a  community  where  there  were  dissatisfied  workingmen,  for 
they  would  solve  the  labor  problem.  I  don't  know  whether 
you  are  Democrats  or  Republicans,  but  whichever  you  are, 
you  worship  at  the  shrine  of  rebels.  John  Brown,  Jefierson, 
Washington,  Patrick  Henry,  and  Hopkins  said  to  the  people: 

*  The  law  is  your  enemy.  We  are  rebels  against  it.  The  law 
is  only  framed  for  those  that  are  your  enslavers,'  [A  voice: 
"  That  is  true."]  Men  in  their  blind  rage  attacked  McCor- 
mick's  factory,  and  were  shot  down  by  the  law,  in  cold  blood, 
in  the  city  of  Chicago,  in  the  protection  of  property.  Those 
men  were  going  to  do  some  damage  to  a  certain   person's  in- 
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terest,  who  was  a  large  property-owner,  therefore  the  law  came 
to  his  defense;  and  when  McCormick  undertook  to  do  some 
injury  to  the  interest  of  those  who  had  no  property,  the  law 
also  came  to  his  defense,  and  not  to  the  workingman's  defense, 
when  he,  Mr.  McCormick,  attacked  him  and  his  living.  [Cries 
of"  No."]  There  is  the  difference.  The  law  makes  no  dis- 
tinctions. A  million  men  own  all  the  property  in  this  country. 
The  law  has  no  use  for  the  other  fifty-four  million.  [A  voice: 
"  Right  enough."]  You  have  nothing  more  to  do  with  the  law 
except  to  lay  hands  on  it,  and  throttle  it  until  it  makes  its 
last  kick.  It  turns  your  brothers  out  on  the  wayside,  and  has 
degraded  them  until  they  have  lost  the  last  vestige  of  human- 
ity, and  they  are  mere  things  and  animals.  Keep  your  eye 
upon  it.  Throttle  it.  Kill  it.  Stab  it.  Do  everything  you 
can  to  wound  it,  —  to  impede  its  progress.  Remember,  before 
trusting  them  to  do  anything  for  yourself,  prepare  to  do  it  for 
yourself.  Don't  turn  over  your  business  to  anybody  else.  No 
man  deserves  anything  unless  he  is  man  enough  to  make  an 
effort  to  lift  himself  from  oppression.  Is  it  not  a  fact  that  we 
have  no  choice  as  to  our  existence,  for  we  can't  dictate  what 
our  labor  is  worth?  He  that  has  to  obey  the  will  of  any  is  a 
slave.  Can  we  do  anything  except  by  the  strong  arm  of  re- 
sistance? Socialists  are  not  going  to  declare  war;  but  I  tell 
you  war  has  been  declared  upon  us,  and  I  ask  you  to  get  hold 
of  anything  that  will  help  to  resist  the  onslaught  of  the  enemy 
and  the  usurper.  The  skirmish  lines  have  met.  People  have 
been  shot.  Men,  women,  and  children  have  not  been  spared 
by  the  capitalists  and  minions  of  private  capital.  It  had  no 
mercy  —  so  ought  you.  You  are  called  upon  to  defend  your- 
selves, your  lives,  your  future.  What  matters  it  whether  you 
kill  yourselves  with  work  to  get  a  little  relief,  or  die  on  the 
battle-field,  resisting  the  enemy?  What  is  the  difference? 
Any  animal,  however  loathsome,  will  resist  when  stepped 
upon.  Are  men  less  than  snails  or  worms?  I  have  some  re- 
sistance in  me.  I  know  that  you  have,  too.  You  have  been 
robbed,  and  you  will  be  starved  into  a  worse  condition." 

At  this  point  the  policemen  appeared  and  ordered  the  meet- 
ing to  disperse,  as  has  already  been  stated.  Witnesses  for  the 
state  swear  that  when  the  police  were  approaching  the  alley, 
either  Fielden,  or  some  one  with  him  on  or  near  the  wagon, 
used  the  following  language:  "  Here  come  the  bloodhounds; 
do  your  duty,  men,  and  I'll  do  mine."  Witnesses  for  the  de- 
fense swear  that  no  such  words  were  spoken.     Whether  one 
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set  of  witnesses  or  the  other  told  the  truth  upon  this  subject, 
was  a  matter  for  the  jury  to  decide. 

There  is  evidence  of  a  very  distinct  and  positive  character 
that  Fielden  shot  at  the  police : — 

Lieutenant  Martin  Quinn  says:  "There  was  a  shot  fired 
from  the  wagon  by  the  man  that  was  speaking  at  that  time. 

....  It  is  Mr.  Fielden  here He  made  the  remark, 

'We  are  peaceable,'  just  as  he  was  going  down  off  of  the 
wagon  onto  the  sidewalk,  ....  and  just  as  he  was  going 
down  he  fired  right  where  the  inspector  was,  and  Captain 
Ward  and  Lieutenant  Steele,"  etc. 

Oflacer  Krueger  says:  "  He  [Fielden]  stood  at  the  south  end 
of  the  wagon;  ....  he  stepped  down  from  the  wagon,  and 
passed  right  to  my  right,  behind  the  wagon,  and  in  about  a 
moment  the  bomb  fell  behind  me.  Then  I  saw  a  pistol  in  his 
hand,  and  it  exploded  twice.  I  am  certain  of  two  shots  being 
fired  by  that  gentleman  [Fielden].  I  stood  within  about  six 
or  eight  feet  of  the  wagon,  on  the  street  side  of  it.  He  [Fielden] 
passed  right  past  me;  I  could  almost  have  touched  him  with 
my  hand,  and  he  went  right  behind  the  wagon,  and  stepped 
up  on  the  sidewalk  when  the  bomb  exploded.  Then  I  saw 
him  have  a  pistol  in  his  hand,  and  he  fired  twice,  to  my  recol- 
lection; ....  he  took  cover  behind  the  wagon;  he  covered 
himself  with  the  wagon  between  the  police  and  him;  I  then 
returned  his  fire,  and  at  the  same  instant  I  received  a  bullet 
in  my  knee-cap;  he  fired  directly  at  the  column  of  the  police, 
and  he  fired  two  shots  from  there;  he  stooped  down  behind 
the  wagon." 

L.  C.  Baumann,  a  policeman  of  Lieutenant  Steele's  company, 
says:  "  I  was  standing  north  of  that  alley  there,  I  should  judge 

three  or  four  feet  from  the  wagon I  saw  Mr.  Fielden, 

that  he  was  standing  on  the  hind  wheel,  behind  the  hind 
wheel,  of  the  wagon,  and  had  a  revolver  in  his  hand,  and 
fired  off  a  shot;  he  was  standing  on  the  sidewalk,  right  behind 
the  hind  wheel;  he  shot  from  east  to  west;  that  was  after  the 
explosion  of  the  bomb,  I  should  say  about  half  a  minute." 

OfiBcer  Hanley  says:  "At  the  time  the  bomb  exploded,  I  was 
about  four  or  five  feet  from  the  wagon;  I  was  facing  north;  I 
noticed  the  man  that  was  the  last  speaker;  immediately  after 
the  bomb  exploded,  I  turned  my  face  from  [to]  where  the  ex- 
plosion was,  and  I  looked  for  the  wagon  again,  and  I  noticed 
that  man  right  over  there  [referring  to  defendant  Fielden]  by 
the  wheel  of  the  wagon,  with  a  revolver,  right  behind,  firing. 
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I  saw  one  shot  go,  then  I  thought  it  was  time  to  draw  my  re- 
volver, and  just  as  I  got  my  revolver  out,  they  rushed  for  the 
alley,  that  was  a  little  south  of  the  wagon.  Q.  Who  rushed 
into  the  alley?  A.  Well,  him  [Fielden],  and  about,  I  really 
should  judge,  about  twenty  more;  they  kept  firing  about  fif- 
teen or  twenty  shots  after  they  started  to  run  in  the  alley." 

OflBcer  Spierling  says:  "  I  was  facing  north  when  the  bomb 
exploded;  I  was  about  ten  or  twelve  feet  from  the  wagon  at 
that  time.  I  saw  Mr.  Fielden  get  off  of  the  wagon  and  fire 
one  shot;  he  was  standing  behind  the  wagon,  on  the  sidewalk." 

John  Wessler,  a  policeman  in  Lieutenant  Bowler's  company, 
testified:  "  The  wagon  stood  next  to  the  curb,  lengthwise,  and 
at  the  middle  of  the  south  end  of  the  wagon,  Mr.  Fielden 
stood  there,  and  I  noticed,  before  I  got  there,  a  man  who  would 
not  stand  up,  and  he  would  shoot  into  the  police  and  get  down 
behind  the  wheel,  ....  and  I  went  up  and  saw  that  Mr. 
Fielden  was  there,  and  he  got  up  a  second  time  and  shot  into 
the  police." 

Fielden  swears  that  he  not  only  fired  no  shots  on  Tuesday 
evening,  but  that  he  had  no  revolver,  and  never  carried  one 
in  his  life.  It  was  for  the  jury  to  determine  whether  he  told 
the  truth  or  not.  They  had  a  right  to  consider  that  he  was  on 
trial  for  murder,  and  that  for  more  than  a  year  prior  to  tho 
Haymarket  meeting  he  had  not  only  been  urging  others  to 
arm  themselves,  but  himself  belonged  to  the  armed  section  of 
the  American  group,  otherwise  known  as  the  International 
Rifles. 

Besides  Fielden,  six  witnesses  were  produced  by  the  defense, 
who  swore  that  they  did  not  see  any  shots  fired  by  Fielden. 
If  there  was  a  bias  against  the  defendant  Fielden  on  the  part 
of  the  policemen  testifying  for  the  state,  there  was  just  as  much 
of  a  bias  in  his  favor  on  the  part  of  those  testifying  for  the 
defense.  Here  is  a  conflict  of  testimony.  Six  men  swear  that 
they  saw  pistol-shots  fired  by  the  defendant  Fielden;  six  other 
men  swear  that  they  did  not  see  such  shots  fired.  The  jury 
saw  the  witnesses  and  heard  them  testify,  and  marked  their 
manner  and  bearing  on  the  stand.  It  was  their  special  prov- 
ince to  determine  whether  the  witnesses  for  the  accused  or 
for  the  people  told  the  truth. 

It  is  true  that  Degan  was  killed  by  the  bomb  that  was  thrown, 
and  not  by  the  shots  that  were  fired.  But  the  attack  at  the 
Haymarket  was  a  joint  attack  made  by  a  number  of  persons, 
with  two  difierent  kinds  of  weapons,  in  pursuance  of  a  pre- 
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viously  arranged  conspiracy.  When  Fielden  lent  himself  to 
the  execution  of  that  conspiracy  by  participating  in  the  joint 
«,ttack,  he  was  just  as  guilty  of  the  murder  of  Degan  by  reason 
«f  firing  his  pistol  as  though  he  had  thrown  the  bomb.  If  tho 
man  who  threw  the  bomb,  and  the  twenty  men  whom  officer 
Ilanley  saw  running  into  the  alley,  had  stood  up  together, 
and  the  one  had  thrown  his  bomb  and  the  others  had  fired 
their  shots  all  at  the  same  time  into  the  ranks  of  the  police, 
and  one  of  the  policemen  had  at  once  fallen  dead,  would  not 
each  of  the  twenty  men  have  been  as  responsible  as  the  bomb- 
thrower  for  the  death  of  the  man  killed,  whether  such  death 
was  caused  by  the  bomb  or  by  the  shots?  All  had  the  mur- 
derous intent.  All  were  using  deadly  weapons  in  pursuance 
of  a  common  design  to  destroy  life.  The  conduct  of  Fielden 
at  the  Ilaymarket,  considered  in  connection  with  his  acts  prior 
thereto,  and  with  all  the  other  facts  as  herein  set  forth,  cer- 
tainly warranted  the  jury  in  finding  that  he  was  one  of  tho 
conspirators. 

PARSONS. 

What  are  the  facts  in  regard  to  the  connection  of  the  de- 
fendant Parsons  with  the  Haymarket  meeting? 

The  call  to  the  American  group  to  meet  at  half-past  seven 
o'clock  at  the  Arbeiter  Zeitung  office  on  Tuesday  evening  was 
published  by  the  defendant  Parsons.  The  notice,  which  has 
already  been  referred  to,  was  inserted  by  him  in  the  Evening 
News,  and  the  original  manuscript  from  which  it  was  printed 
was  in  his  handwriting.  He  was  seen  by  several  witnesses  at 
the  Haymarket  on  the  corner  of  Randolph  and  Halsted  streets 
before  eight  o'clock,  and  before  he  appeared  at  the  gathering 
of  the  group  he  had  called  together  at  107  Fifth  Avenue. 
From  the  latter  place  he  went,  in  company  with  Fielden, 
Snyder,  and  others,  to  the  speakers'  wagon  on  Desplaines 
Street,  and  made  a  speech  to  the  crowd  there  gathered.  The 
witness  Allen,  who  heard  his  speech,  says:  — 

"  About  the  only  thing  that  I  could  quote  exact  was  that  at 
one  time  he  said:  'What  good  are  these  strikes  going  to  do? 
Do  you  think  that  anything  will  be  accomplished  by  them  ? . 
Do  you  think  the  workingmen  are  going  to  gain  their  point  ? 
No,  no;  they  will  not.  The  result  of  them  will  be  that  you 
will  have  to  go  back  to  work  for  less  money  than  you  are  get 

ting.'     That  is  his  language,  in  effect At  one  time  he 

mentioned  the  name  of  Jay  Gould.  There  were  cries  from  the 
crowd,  '  Hang  Jay  Gould — throw  him  into  the  lake,'  and  ro 
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ou.  He  said:  'No,  no;  that  would  not  do  any  good.  If  you 
would  hang  Jay  Gould  now,  there  would  be  another,  and  per- 
haps a  hundred,  up  to-morrow.  It  don't  do  any  good  to  hang 
one  man.  You  have  to  kill  them  all,  or  get  rid  of  them  all.' 
Then  he  went  on  to  say  that  it  was  not  the  individual  always, 
but  the  system.  That  the  government  should  be  destroyed. 
It  was  the  wrong  government,  and  these  people  who  supported 
it  had  to  be  destroyed  en  masse.  The  temper  of  the  crowd  was 
extremely  turbulent,  especially  after  that  speech  he  made 
about  the  workingmen  not  gaining  anything  by  tho>  strike. 
....  The  crowd  seemed  to  me  to  be  thoroughly  in  sympathy 
with  the  speaker,  and  applauded  almost  every  utterance." 

Tuttle  says:  "  The  crowd  that  was  enthusiastic  was  near  the 
wagon  or  around  it,  and  some  were  on  the  north  side  of  the 
wagon.  The  same  parties  who  had  spoken  when  ho  referred 
to  Gould, — I  think  the  same, — one  of  them  any  way,  because 
I  had  my  eye  on  him  for  two  or  three  minutes, — two  minutes, 
I  should  say.  I  think  I  could  describe  the  man,  and  would 
know  if  I  saw  him.  He  stuck  up  his  hand  like  that  [illus- 
trating], with  a  revolver  in  it,  and  said:  'We  will  shoot 
the  devils,'  or  some  such  expression.  And  I  saw  two  others 
sticking  up  their  hands  near  to  him,  who  made  similar  expres- 
sions, and  had  what  I  took  to  be,  at  that  time,  revolvers.  But 
this  one  man  I  speak  of,  I  took  particular  notice  of  him,  and 
remember  his  appearance,  and  saw  his  revolver  very  plainly 
in  his  right  hand,  —  and  he  grasped  it  about  the  center  of  the 
weapon,  and  stuck  it  up  in  front  of  the  speaker." 

Cosgrovo  says  that  Parsons  talked  of  the  police  and  capi- 
talists, and  militia,  and  Pinkertons.  He  said  he  was  down  in 
the  Hocking  Valley  region,  and  said  they  were  only  getting 
twenty-four  cents  a  day,  and  that  was  less  than  Chinamen, 
and  he  said:  "My  friends,  you  will  be  worse  than  Chinamen, 
if  you  don't  arm  yourselves,"  and  he  said  they  would  be  held 
responsible  for  the  blood  that  would  flow  in  the  near  future. 

McKeough  testifies:    "Parsons,  among  other  things,  said: 

*I  am  a  tenant,  and  I  pay  rent  to  a  landlord The 

landlord  pays  taxes,  the  taxes  pay  the  sheriff,  the  police,  the 
Pinkerton  knights,  and  the  militia  that  are  on  duty  out  at 
the  barracks,  who  are  ready  to  shoot  you  down  when  you  are 
looking  for  your  rights.  I  am  a  socialist  from  the  top  of  my 
head  to  the  soles  of  my  feet,  and  I  will  express  my  sentiments, 
if  I  die  before  morning.'  He  said  that  very  strongly,  and  made 
a  great  commotion.     That  seemed  to  kind  of  catch  the  crowd 
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in  the  neighborhood  of  the  wagon,  and  they  let  out  a  great 

cheer I  went  to  the  outer  edge  of  the  crowd 

The  next  remark  I  heard  Mr.  Parsons  say,  taking  off  his  hat 
in  one  hand, said  he:  'To  arms,  to  arms,  to  arms,*  three  times 
distinctly." 

English  says:  "  Spies,  I  think,  spoke  fifteen  or  twenty  min- 
utes  Well,  now,  here  is  an  abstract  of  Parsons,  and  I 

can't  give  the  exact  language  when  he  first  started  ofi".  It  was 
about  the  workingmen,  that  the  remedy  for  their  wrongs  was 
in  socialism.  He  said,  without  them  they  would  soon  become 
Chinamen.  He  said:  'It  is  time  to  raise  a  note  of  warning. 
There  is  nothing  in  the  eight-hour  movement  to  excite  the 
capitalist.  Don't  you  know  that  the  military  are  under  arms, 
and  a  Gatling  gun  is  ready  to  mow  you  down?  Was  this  Ger- 
many, or  Russia,  or  Spain  ? '  [A  voice,  "  It  looks  like  it."] 
*  Whenever  you  make  a  demand  for  eight  hours'  pay,  an  in- 
crease of  pay,  the  militia,  and  the  deputy  sheriffs,  and  the 
Pinkerton  men  are  called  out,  and  you  are  shot,  and  clubbed, 
and  murdered  in  the  streets.  I  am  not  here  for  the  purpose 
of  inciting  anybody,  but  to  speak  out,  to  tell  the  facts  as  they 
exist,  even  though  it  shall  cost  me  my  life  before  morning.^ 
Then  he  went  on  to  tell  about  the  Cincinnati  demonstration, 
and  about  the  rifle-guard  being  needed.  There  is  another 
part  of  it  here.  '  It  behooves  you,  as  you  love  your  wife  and 
children,  if  you  don't  want  to  see  them  perish  with  hunger, 
killed,  or  cut  down  like  dogs  on  the  street,  Americans,  in  the 
interest  of  your  liberty  and  your  independence,  to  arm, — arm 
yourselves.' " 

Simonson,  a  witness  for  the  defense,  says  of  the  speech  made 
by  Parsons:  "I  remember  in  his  speech  he  said:  'To  arras,  to 
arms,  to  arms,'  but  in  what  connection  I  cannot  remember." 

There  is  no  dispute  about  the  fact  that  Spies  spoke  first, 
Parsons  next,  and  Fielden  last.  It  is  claimed  by  the  defense, 
that,  just  before  Fielden  closed  his  speech,  Parsons  left  the 
speakers'  wagon,  or  a  wagon  standing  just  north  of  it,  on  ac- 
count of  an  appearance  of  rain,  and  went  to  Zepf  s  Hall,  and 
that  he  was  in  the  saloon  at  Zepf's  Hall  when  the  bomb  ex- 
ploded. Allen,  one  of  the  newspaper  reporters,  says:  "  When 
the  bomb  was  thrown  I  was  in  the  saloon  of  Zepf  s  Hall,  stand- 
ing about  the  middle  of  the  room  at  the  time.  I  did  not  see 
any  of  the  defendants  there I  am  almost  certain  Par- 
sons was  not  at  Zepf's  Hall There  was  a  constant 

passing  to  and  fro  from  the  furniture-workers'  meeting  up- 
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stairs  to  the  meeting  over  at  the  Haymarket.  I  was  with  Mr. 
Malkoff  at  Zepf's  Hall."  Parsons  says  that  "in  a  moment 
or  two  "  after  the  explosion,  two  or  three  men  rushed  breath- 
lessly in  at  the  door  of  the  saloon,  and  that  he  "  remained 
there  possibly  twenty  minutes  or  so."  Knox,  another  news- 
paper reporter,  swears  that  he  had  a  conversation  with  Spies 
on  the  night  of  May  5th,  and  Spies  then  said  that  when  the 
bomb  exploded  he  ran  to  Zepf's  Hall,  and  there  found  a  cer- 
tain party  "  waiting  for  "  Parsons. 

The  statement  of  Parsons,  that  he  was  in  the  saloon  at 
Zepf's  Hall  when  the  bomb  exploded,  is  sustained  by  the  tes- 
timony of  Ingram;  of  MalkofF,  a  Russian,  who,  on  May  4, 1886, 
was  a  reporter  for  the  Arbeiter  Zeitung  and  a  correspondent 
of  a  paper  in  Moscow,  Russia,  and  had  roomed  with  Rau  and 
lived  with  Schwab;  of  Brown,  a  member  of  the  American 
group,  who  had  attended  the  meeting  at  107  Fifth  Avenue  on 
Tuesday  night,  and  had  been  arrested  by  reason  of  his  con- 
nection with  the  Haymarket  meeting;  and  of  Wandray,  who 
had  belonged  to  the  Northwest  Side  group  for  three  years  be- 
fore December,  1885. 

Two  circumstances  are  to  be  noted:  1.  It  can  hardly  be 
said  that  Parsons  was  absent  from  the  Haymarket  meeting 
when  he  went  into  Zepf's  Hall.  It  has  already  been  stated 
that  the  latter  place  was  only  a  few  steps  north  of  the  speak- 
ers' wagon  and  in  sight  from  it.  Parsons  himself  says  that 
before  he  left  the  wagon  he  "  saw  the  lights  through  the  win- 
dows of  the  hall."  From  the  window  of  the  saloon  he  was 
watching  the  proceedings  around  the  wagon,  when  the  explo- 
sion occurred.  He  says:  "All  at  once,  looking  directly  at  the 
meeting,  I  saw  an  illumination."  2.  He  did  not  start  to  Zepf's 
Hall  until  five  or  ten  minutes  before  the  police  came  up  to  the 
wagon.  When  he  left  the  wagon  for  the  saloon,  Fielden  had 
just  uttered  the  words  about  stabbing  and  throttling  the  law, 
which  had  so  excited  the  crowd  as  to  induce  McKeough  to  go 
to  the  Desplaines  Street  station  and  report  to  the  police  in- 
spector what  had  been  said. 

We  do  not  think  that  the  defendant  Parsons  can  escape  his 
share  of  the  responsibility  for  the  explosion  at  the  Haymar- 
ket because  he  stepped  into  a  neighboring  saloon  and  looked 
at  the  explosion  through  the  window.  While  he  was  speak- 
ing, men  stood  around  him  with  arms  in  their  hands.  Many 
of  these  men  were  members  of  the  armed  sections  of  the  Inter- 
national groups.     Among  them  were  men  who  belonged  to 
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the  International  Rifles,  an  armed  organization  in  which  ho 
himself  was  an  ofiBcer,  and  with  which  he  had  been  drilling 
in  preparation  for  the  events  then  transpiring.  To  the  men 
then  listening  to  him,  he  had  addressed  the  incendiary  ap- 
peals that  had  been  appearing  in  the  Alarm  for  two  years. 
He  had  said  to  them:  "  One  dynamite  bomb,  properly  placed, 
will  destroy  a  regiment  of  soldiers,  —  a  weapon  easily  made,  and 
carried  with  perfect  safety  in  the  pockets  of  one's  clothing." 
He  had  said  to  them,  on  Saturday,  April  24,  1886,  just  ton 
days  before  May  4,  1886,  in  the  last  issue  of  the  Alarm  that 
had  appeared  before  May  4th:  "  Workingmen,  to  arms!  War 
to  the  palace,  peace  to  the  cottage,  and  death  to  luxurious 
idleness.  The  wage-system  is  the  only  cause  of  the  world's 
misery.  One  pound  of  dynamite  is  better  than  a  bushel  of 
bullets.  Make  your  demand  for  eight  hours  with  weapons  in 
your  hands  to  meet  the  capitalistic  blood-hounds,  police,  and 
militia  in  proper  manner."  And  at  the  close  of  another  article 
in  the  same  issue  he  had  also  said:  "The  social  war  has 
come,  and  whoever  is  not  with  us  is  against  us."  To  many 
of  these  same  men  there  gathered  around  the  wagon  from 
which  he  was  speaking,  after  denouncing  the  police  and  mili- 
tia as  ready  to  shoot  them  down,  he  took  off  his  hat  and  cried 
out:  *' To  arms!  Toarms!  Toarms!"  Within  less  than  an  hour 
after  the  delivery  of  this  appeal,  and  on  the  spot  where  it  was 
made,  persons  in  the  crowd  to  which  it  was  addressed  at- 
tacked the  police  with  bomb  and  revolver,  and  Degan  was 
killed.  What  is  the  law  applicable  to  the  state  of  facts  here 
recited  ? 

"  If  one  purposely  excites  another  to  commit  an  offense,  as, 
if  he  harangues  people,  inflaming  them  to  a  riot,  and  the  of- 
fense is  accordingly  committed,  he  is  guilty  though  he  per- 
sonally takes  no  part  in  it":  1  Bishop's  Grim.  Law,  640. 

In  Regina  v.  Sharpe,  3  Cox  C.  C.  288,  Chief  Justice  Wilde, 
in  charging  the  jury,  said:  — 

"  If  persons  are  assembled  together,  to  the  number  of  three 
or  more,  and  speeches  are  made  to  those  persons,  to  excite 
and  inflame  them,  with  a  view  to  incite  them  to  acts  of  vio- 
lence, and  if  that  same  meeting  is  so  connected  in  point  of 
circumstances  with  a  subsequent  riot  that  you  cannot  rea- 
sonably sever  the  latter  from  the  incitement  that  was  used, 
it  appears  to  me  that  those  who  incited  are  guilty  of  the  riot, 
although  they  are  not  actually  present  when  it  occurs.  I 
think  it  is  not  the  hand  that  strikes  the  blow,  or  that  throws 
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the  stone  [bomb]  that  is  alone  guilty  under  such  circumstances; 
but  that  ho  who  inflames  i)eople's  minds,  and  induces  them 
by  violent  means  to  accomplish  an  illegal  object,  is  himself  a 
rioter,  though  he  take  no  part  in  the  riot.  It  will  be  a  ques- 
tion for  the  jury  whether  the  riot  that  took  place  was  eo 
connected  with  the  inflammatory  language  used  by  the  de- 
fendant that  they  cannot  reasonably  be  separated  by  time  or 
other  circumstances." 

The  jury  were  warranted  in  believing,  from  the  evidence, 
that  the  defendant  Parsons  was  associated  with  the  man  who 
threw  the  bomb  and  the  men  who  fired  the  shots  at  the  Hay- 
market,  in  a  conspiracy  to  bring  about  a  social  revolution  in 
Chicago,  by  force,  on  or  about  May  1,  1886;  or,  in  other  words, 
to  destroy  the  police  and  militia  on  or  about  that  date  with 
bombs  and  revolvers  or  rifles.  It  is  well  settled  that,  when 
the  fact  of  a  conspiracy  is  once  established,  any  act  of  one  of 
the  conspirators  in  the  prosecution  of  the  enterprise  is  consid- 
ered the  act  of  all:  Nudd  v.  Burrows,  91  U.  S.  426;  1  Whar- 
ton's Crim.  Law,  6th  ed.,  sec.  702;  3  Greenl.  Ev.,  sec.  94. 

It  makes  no  difference  that  Parsons  may  not  have  been 
present  in  the  basement  of  Greif's  Hall  when  the  Monday 
night  conspiracy  was  planned.  He  belonged  to  the  armed 
sections,  whose  representatives  entered  into  that  conspiracy, 
and  was  one  of  the  absent  members,  who  were  to  be  informed 
of  its  provisions.  One  of  those  provisions  was  the  holding  of 
a  meeting  at  the  Ilaymarket.  When  he  went  to  that  meeting, 
in  obedience  to  a  summons  from  Ran,  and  there  made  an  in- 
cendiary speech,  he  joined  the  others  in  their  execution  of  the 
conspiracy,  and  thereby  became  a  party  to  it.  "Individuals 
who,  though  not  specifically  parties  to  the  killing,  are  present 
and  consenting  to  the  assemblage  by  whom  it  is  perpetrated, 
are  principals  when  the  killing  is  in  pursuance  of  the  common 
design":  Wharton  on  Homicide,  2d  ed.,  sec.  201;  Wharton's 
American  Law  of  Homicide,  345,  346  et  seq.;  liegina  y.  Jack- 
son, 7  Cox  C.  C.  357;  Commonwealth  v.  Daley,  4  Pa.  L.  J.  150. 

The  plan  adopted  on  Monday  night  was  merely  a  specific 
mode  of  carrying  out  the  more  general  conspiracy  to  which 
Parsons  and  those  present  on  Monday  night  were  all  parties. 
The  adoption  of  the  Monday  night  plot  was  the  act  of  those 
who  were  co-conspirators  with  Parsons.  It  was  therefore  his 
act.  He  had  advised  the  use  of  bombs  and  arms  against  the 
police  on  or  about  May  1st.  The  men  who  met  Monday  night 
merely  indicated  more  specifically  the  time  when  and  places 
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where  and  mode  in  which  such  bombs  and  arms  should  be 
Uf^ed  so  as  to  be  most  effective.  ''A  man  may  be  guilty  of  a 
v/rong  which  ho  did  not  specifically  intend,  if  it  came  natu- 
rally or  even  accidentally  through  some  other  specific  or  a 
general  evil  purpose.  When,  therefore,  persons  combine  to 
do  an  unlawful  thing,  if  the  act  of  one  proceeding  or  growing 
out  of  the  common  plan  terminates  in  a  criminal  result, 
though  not  the  particular  result  meant,  all  are  liable":  1 
Bishop's  Crim.  Law,  636,  and  cases  cited. 

"  There  might  be  no  special  malice  against  the  party  slain, 
nor  deliberate  intention  to  hurt  him;  but  if  the  act  was  com- 
mitted in  the  prosecution  of  the  original  purpose,  which  was 
unlawful,  the  whole  party  will  be  involved  in  the  guilt  of  him 
who  gave  the  blow":  Fost.,  p.  351,  sec.  6.  "Where  there  is 
a  conspiracy  to  accomplish  an  unlawful  purpose,  and  the 
means  are  not  specifically  agreed  upon  or  understood,  each 
conspirator  becomes  responsible  for  the  means  used  by  any 
co-conspirator  in  the  accomplishment  of  the  purpose  in  which 
they  are  all  at  the  time  engaged  ":  State  v.  McCahill,  30  N.  W. 
Rep.  553. 

He  who  enters  into  a  combination  or  conspiracy  to  do  such 
an  unlawful  act  as  will  probably  result  in  the  unlawful  taking 
of  human  life,  must  be  presumed  to  have  understood  the  con- 
sequences which  might  reasonably  be  expected  to  flow  from 
carrying  it  into  effect,  and  also  to  have  assented  to  the  doing 
of  whatever  would  reasonably  or  probably  be  necessary  to  ac- 
complish the  objects  of  the  conspiracy,  even  to  the  taking  of 
life:  1  Wharton  on  Criminal  Law,  9th  ed.,  sec.  225  a;  Bren- 
nan  v.  People,  15  111.  511;  Hanna  v.  People,  86  Id.  243;  Lamb 
V.  People,  96  Id.  74. 

NEEBE. 

The  defendant  Neebe,  as  has  already  been  stated,  was  a 
member  of  the  North  Side  group,  which  had  resolved  "  not  to 
meet  the  enemy  unarmed  on  May  1,  1886."  He  was  one  of 
the  stockholders  of  the  Arbeiter  Zeitung,  and,  next  to  Spies 
and  Schwab,  the  most  active  man  in  its  management.  He 
was  looked  for  and  found  at  the  Arbeiter  Zeitung  oflBce  in 
consultation  with  Spies  and  Schwab  during  the  week  prior  to 
May  4th.  The  testimony  of  Gruenhut  shows  that  Neebe  was 
active  in  organizing  and  preparing  for  the  movements  then 
going  on.  He  was  found  in  possession'of  the  Arbeiter  Zeitung 
building  after  the  arrest  of  Spies  and  Schwab,  and  announced 
himself  as  the  person  who  had  charge  of  the  office.     He  stated 


Sept.  1887.]  Spies  v.  People.  441 

to  the  officers  that  a  package  of  dynamite,  which  they  found 
in  a  closet  on  one  of  the  floors  of  the  building,  was  something 
for  "  cleaning  type."  There  were  found  at  his  house,  on  May 
7th,  a  red  flag,  a  sword,  a  breech-loading  gun,  and  a  thirty- 
eight-calibre  Colt's  revolver,  five  chambers  of  which  had  been 
fired;  one  chamber  was  loaded  with  a  cartridge,  and  one  had 
a  shell  in  it.  He  is  shown  to  have  presided  at  meetings  where 
the  use  of  arms  and  dynamite  against  the  police  was  advo- 
cated. On  Monday  night,  May  3,  1886,  he  was  seen  distribut- 
ing the  Revenge  Circulars.  He  took  a  package  of  them  into 
a  saloon  at  the  corner  of  Franklin  and  Division  streets  on  that 
night,  between  nine  and  ten  o'clock,  and  placed  some  on  the 
counter  and  some  on  the  tables  while  seven  or  eight  persons 
were  present.  He  stated  there  that  the  circulars  had  just  then 
been  printed.  He  exhibited  anger  towards  the  police,  and 
said,  in  reference  to  the  riot  of  that  afternoon:  "  It  is  a  shame 
that  the  police  act  that  way;  but  maybe  the  time  comes  that 
it  goes  the  other  way,  —  that  they  get  the  chance,  too." 

When  a  man,  as  prominently  connected  as  Neebe  was  with 
the  International  organization  and  its  organ  and  leaders,  was 
proven  to  have  been  engaged  late  on  the  night  before  the  Hay- 
market  murder  in  distributing  an  inflammatory  circular  call- 
ing upon  ignorant  workingmen  to  arm  themselves  and  avenge 
the  act  of  the  police  in  quelling  a  riotous  disturbance,  we  can- 
not say  that  the  jury  were  not  justified  in  holding  him  respon- 
sible, along  with  his  confederates,  for  the  murder  on  Tuesday 
night  of  one  of  the  very  policemen  whose  death  he  was  urging 
and  advocating  on  Monday  night.  We  do  not  think  that 
the  trial  court  erred  in  refusing  the  instructions  asked  on  his 
behalf. 

Various  errors  are  assigned  upon  the  record.  These  errors 
relate  to  the  evidence  introduced,  the  instructions  given,  and 
the  impaneling  of  the  jury. 

It  is  claimed  that  the  trial  court  admitted  improper  testi- 
mony. The  newspaper  articles  and  the  speeches,  already 
referred  to,  are  complained  of  as  having  been  improperly  re- 
ceived in  evidence. 

We  think  that  there  was  no  error  in  admitting  them,  for  the 
following  reasons:  — 

1.  The  International  Association  in  Chicago,  as  above  de- 
scribed, was  an  illegal  organization,  engaged  in  making 
bombs  and  drilling  with  arms  for  the  unlawful  purpose  of 
attacking  the  police  if  the  latter  should  assume  to  do  their 
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duty  in  the  protection  of  the  public  peace.  Its  members  were 
conspirators,  and  by  their  act  of  conspiring  together  they 
"jointly  assumed  to  themselves,  as  a  body,  the  attribute  of 
individuality,  so  far  as  regards  the  prosecution  of  the  common 
design":  3  Greenl.  Ev.,  sec.  93.  The  papers  which  published 
the  articles  in  question  were  the  organs  of  this  conspiracy. 
The  men  who  made  the  speeches  in  question  were  its  spokes- 
men and  mouth-pieces.  Hence  the  utterances  of  these  papers 
and  speakers  were  competent  evidence  as  showing  the  pur- 
poses and  intentions  of  the  conspiracy  which  they  repre- 
sented. 

2.  Spies,  Schwab,  Parsons,  and  Engel  were  responsible  for 
the  articles  written  and  published  by  them,  as  above  shown. 
Spies,  Schwab,  Fielden,  Parsons,  and  Engel  were  responsible 
for  the  speeches  made  by  them  respectively.  As  against  these 
defendants,  the  articles  and  speeches  in  question  were  prop- 
erly introduced  in  evidence,  not  because  they  gave  general 
advice  to  commit  murder,  but  because  they  advised  and  en- 
couraged a  particular  class  in  Chicago,  to  wit,  the  members 
of  the  International  groups,  and  such  other  workingmen  as 
could  be  persuaded  to  join  them,  "to  arm  themselves  with 
guns,  revolvers,  and  dynamite,"  and  kill  another  particular 
class  in  Chicago,  to  wit,  the  police,  at  a  particular  time,  to  wit, 
about  May  1,  1886.  There  is  evidence  in  the  record  tending 
to  show  that  the  death  of  Degan  occurred  during  the  prosecu- 
tion of  a  conspiracy  planned  by  members  of  the  International 
groups,  who  read  these  articles  and  heard  these  speeches. 
How  far  the  formation  and  execution  of  this  conspiracy  may 
have  been  aided  and  encouraged  by  the  printed  and  spoken 
utterances  of  the  particular  defendants  here  named  was  a 
proper  matter  for  the  jury  to  consider,  in  the  light  of  all  the 
other  circumstances  developed  by  the  testimony  in  the  case. 

3.  The  evidence  objected  to  was  properly  introduced  against 
all  the  defendants.  Where  the  conspiracy  is  once  established, 
every  act  and  declaration  of  each  member  in  furtherance  of  the 
common  design  is,  in  contemplation  of  law,  the  act  and  decla- 
ration of  all  the  members,  and  is  therefore  original  evidence 
against  each  of  them.  "It  makes  no  difference  at  what  time 
any  one  entered  into  the  conspiracy":  1  Greenl.  Ev.,  sec.  111. 
All  the  defendants  in  this  case  are  proven  to  have  belonged 
to  the  illegal  organization  above  specified.  Hence  they  were 
all  co-conspirators.  The  speeches  and  newspaper  articles  here 
under  consideration  were  in  furtherance  of  the  common  de- 
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sign.     Being  the  acts  and  declarations  of  some  of  the  con- 
spirators, they  were  the  acts  and  declarations  of  all  of  them. 

It  is  not  necessary  to  hold  that  the  conviction  of  the  de- 
fendants in  this  case  is  to  stand  merely  because  they  made 
speeches  and  published  articles  advising  the  murder  of  the 
police.  Such  conviction  is  sustained  because  there  is  evidence 
in  the  record  from  which  the  jury  were  warranted  in  believing 
that  the  defendants  advised,  encouraged,  aided,  and  abetted 
the  perpetration  of  the  crime  committed  at  the  Hay  market. 
When  they  combined  or  conspired  together  with  a  view  of 
bringing  about  that  crime,  and  became  united  in  a  common  ■ 
plan  for  its  commission,  then  the  acts  and  declarations  of  any'- 
one  of  them  which  had  the  effect  of  advising,  encouraging, 
aiding,  and  abetting  its  perpetration,  were  the  acts  and  decla- 
rations of  all. 

We  do  not  agree  with  the  position  of  counsel,  that  the  gen- 
eral conspiracy  hereinbefore  described,  and  the  plot  of  Mon- 
day night,  May  3,  1886,  were  two  separate  conspiracies.  The 
latter  was  merely  the  outgrowth  and  culmination  of  the  for- 
mer. The  latter  merely  designated  the  particular  mode  in 
which  the  objects  of  the  former  were  to  be  effected.  It  was 
competent  to  show  the  acts  and  declarations  of  the  parties 
to  the  general  conspiracy  which  preceded  and  led  up  to  the 
formation  of  the  special  plot  of  May  3d,  with  a  view  of  under- 
standing the  latter.  The  defendants  were  engaged  in  a  series 
of  efforts  to  increase  the  International  groups  by  accessions 
from  the  workingmen,  and  to  educate  and  discipline  those 
groups  in  the  making  of  bombs  and  in  the  use  of  fire-arms 
so  as  to  prepare  them  for  a  conflict  with  the  police  when  the 
eight-hour  excitement  should  reach  its  height.  Among  these  • 
efforts  were  the  speeches  made  and  the  publications  issued 
as  hereinbefore  stated.  The  Monday  night  conspiracy  was 
the  product  of  these  efforts,  and  could  only  be  understood  by 
showing  their  nature  and  character.  These  views  are  sustained 
by  the  following  authorities:  Campbell  v.  Co'inmomoealth,  8  t 
Pa.  St.  187;  State  v.  McCahill,  30  N.  W.  Rep.  553;  Card  v. 
State,  9  N.  E.  Rep.  591;  Rex  v.  Hammond,  2  Esp.  718;  People 
V.  Mather,  4  Wend.  261;  21  Am.  Dec.  122;  2  Bishop's  Grim. 
Pr.,  sec.  277;  United  States  v.  Cole,  5  McLean,  601;  Queen  v. 
Most,  L.  R.  7  Q.  B,  D.  244. 

The  admission  in  evidence  of  Johann  Most's  book  on  the 
Science  of  Revolutionary  Warfare  is  complained  of  as  error. 
The  work,  which  is  called  a  book,  is  really  nothing  more  than 
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a  treatise  in  pamphlet  form  upon  the  most  improved  methods 
of  making  bombs  and  preparing  dynamite  and  other  explo- 
sives. It  is  thus  characterized  by  the  counsel  for  plaintiffs 
in  error  in  their  brief:  "  Here  was  a  voluminous,  incendiary, 
outrageous  publication  going  into  the  detail  of  the  manufac- 
ture of  explosives  and  arms,  and  the  manner  of  preparing 
them,  filled  with  vile  suggestions  as  to  how  to  apply  the  re- 
sults of  modern  science  to  the  work  of  destruction  of  the 
capitalistic  system,  abounding  in  advice  to  persons  who,  as 
members  of  the  so-called  revolutionary  forces,  might  propose 
to  engage  in  the  use  of  these  weapons  and  explosives." 

The  circulation  of  this  treatise  was  an  act  of  the  illegal 
organization  to  which  all  the  defendants  belonged,  and  was 
one  of  the  methods  by  which  that  organization  instructed  and 
advised  its  members  to  get  ready  for  the  murder  of  the  police 
during  the  eight-hour  excitement.  Its  distribution  among 
the  members  of  the  International  groups  at  their  picnics  and 
meetings,  through  the  agents  of  the  International  Association, 
is  proven  beyond  controversy.  The  newspaper  organs  com- 
mended it  and  quoted  from  it  and  advertised  it  without  charge. 
Lingg  and  Fischer  read  it,  and  acted  upon  the  suggestions  con- 
tained in  it.  When  the  leaders  of  the  organization  thus  made 
use  of  this  treatise,  they  adopted  it  as  a  manual  of  tactics,  and 
it  became  a  book  of  their  written  advice  and  instructions  to 
their  followers.  It  was  competent  testimony  as  showing  the 
purposes  and  objects  which  they  had  in  view,  and  the  methods 
by  which  they  proposed  to  accomplish  those  objects.  When 
the  newspaper  organs  commended  its  study  to  their  readers, 
they  made  its  suggestions  a  part  of  their  own  advice  to  those 
readers.  The  efforts  of  the  defendants  who  controlled  these 
organs  to  put  this  pamphlet  into  the  hands  of  the  members  of 
the  International  groups  were  acts  and  declarations  in  further- 
ance of  the  conspiracy,  and  were  binding  upon  the  other  de- 
fendants. 

It  is  also  assigned  as  error  that  the  trial  court  admitted  in 
evidence  a  letter  written  to  the  defendant  Spies  in  1884  by 
Johann  ^lost,  the  author  of  the  treatise  above  referred  to.  The 
letter  is  set  out  in  the  statement  which  prefaces  this  opinion. 

The  defendant  Spies  took  the  stand  as  a  witness  for  the 
defense.  Upon  his  cross-examination,  the  prpsecution  produced 
the  letter  in  question,  examined  him  in  reference  to  it,  and 
then  ofifered  it  in  evidence,  and  it  was  admitted. 

The  main  objection  is,  that  after  the  arrest  of  Spies  certain 
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effects  of  his,  including  this  letter,  were  seized  by  the  police 
in  the  Arbeiter  Zeitung  office,  without  a  search-warrant  or 
other  legal  process;  that  such  seizure  was  in  violation  of  the 
United  States  and  Illinois  constitutions,  and  that  the  ad- 
mission of  the  letter  "was,"  in  the  language  of  counsel  for 
plaintiffs  in  error,  "  improper,  as  being  in  effect  a  compelling 
of  the  plaintiffs  in  error  to  give  testimony  against  themselves, 
contrary  to  the  provision  of  the  fifth  amendment  of  the  fed- 
eral constitution  and  to  the  provision  of  article  2  of  our  con- 
stitution of  1870."  In  other  words,  the  introduction  of  the 
letter  is  objected  to  in  this  court  as  having  been  in  contra- 
vention of  the  principles  laid  down  by  the  supreme  court  of 
the  United  States  in  Boyd  v.  United  States,  116  U.  S.  616.  In 
that  case,  an  act  of  Congress  authorizing  the  federal  courts 
to  require  parties  charged  with  violations  of  the  revenue  laws 
to  produce  their  books,  invoices,  and  papers  for  inspection  and 
for  use  in  evidence  against  themselves,  was  declared  to  be 
unconstitutional.  In  the  case  at  bar,  the  defendants  were  not 
required  to  produce  the  letter;  the  state  had  the  letter  and 
produced  it.  We  will  not  attempt,  however,  to  draw  any  dis- 
tinction between  this  case  and  the  Boyd  case.  We  do  not 
think  that  the  record  is  in  such  shape  as  to  permit  counsel  to 
make  the  point  urged  by  them  before  this  court. 

In  the  first  place,  it  is  not  clear  from  the  testimony  that 
the  letter  from  Most  was  seized  by  the  police  in  the  manner 
suggested.  Early  in  the  trial,  two  police-ofiScers,  testifying  for 
the  prosecution,  stated  that  on  May  5,  1886,  they  took  posses- 
sion of  a  number  of  articles  found  in  the  office  of  the  Arbei- 
ter Zeitung  newspaper,  among  which  were  certain  letters 
lying  on  the  desk  occupied  by  Spies,  and  certain  other 
letters  in  the  drawer  of  the  desk.  But  it  nowhere  appears  in 
the  record,  so  far  as  we  can  find,  that  this  particular  letter 
from  Most  to  Spies,  introduced  near  the  close  of  the  trial,  was 
among  the  letters  so  taken  from  the  top  of  Spies's  desk,  or 
among  those  so  taken  from  the  drawer  of  it.  For  aught  that 
appears  to  the  contrary,  this  letter  may  not  have  come  to  the 
hands  of  the  state  through  the  alleged  illegal  seizure  com- 
plained of,  but  may  have  been  obtained  in  some  other  proper 
and  legitimate  manner.  We  cannot  infer  that  because  certain 
letters  were  seized  by  the  police,  the  Most  letter  must  have 
been  one  of  them. 

On  the  trial  below,  counsel  for  the  defense  took  the  position 
that  the  letter  was  not  found  in  the  possession  of  Spies.     We 
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find  the  following  Btatement  in  the  record  of  what  occurred 
when  the  trial  judge  passed  upon  the  offer  to  introduce  the 
ietter:  "The  court:  ....  '  Letters  which  have  never  been  in 
the  possession  of  the  defendant  cannot  be  admissible  in  evi- 
dence against  him.'  Mr.  Black:  'There  is  no  evidence  in  this 
case  that  the  letter  was  found  in  his  possession.'  The  court: 
*  He  says  he  received  it.'"  This  brings  us  to  the  second  rea- 
son why  the  point  now  under  consideration  cannot  be  made 
here. 

The  objection  that  the  letter  was  obtained  from  the  defend- 
ants by  an  unlawful  seizure  is  made  for  the  first  time  in  this 
court.  It  was  not  made  on  the  trial  in  the  court  below.  Such 
an  objection  as  this,  which  is  not  suggested  by  the  nature  of 
the  offered  evidence,  but  depends  upon  the  proof  of  an  outside 
fact,  should  have  been  made  on  the  trial.  The  defense  should 
have  proved  that  the  Most  letter  was  one  of  the  letters  illegally 
seized  by  the  police,  and  should  then  have  moved  to  exclude 
it,  or  opposed  its  admission,  on  the  ground  that  it  was  ob- 
tained by  such  illegal  seizure.  This  was  not  done,  and  there- 
fore we  cannot  consider  the  constitutional  question  supposed 
to  be  involved. 

The  only  objections  made  to  the  Most  letter  which  we  find 
in  the  record  were:  1.  That  it  was  not  proper  cross-examina- 
tion; 2.  That  it  had  not  been  answered  by  Spies. 

The  defendant  Spies,  on  his  direct  examination,  had  ex- 
plained his  possession  of  two  bombs  with  iron  shells,  by  say- 
ing that  an  unknown  person,  who  claimed  to  be  a  shoemaker 
named  Schwope,  and  to  be  on  his  way  from  Cleveland  to  New 
Zealand,  had  called  at  the  Arbeiter  Zeitung  office,  and,  ask- 
ing Spies  if  he  had  seen  one  of  the  bombs  "  they "  were 
making,  had  left  the  two  iron  shells,  saying  "  he  would  not 
take  them  along."  Spies  also  testified  that  a  stranger  had 
called  at  the  oflice  in  his  absence,  and  left  two  czar  bombs 
on  his  desk,  stating  to  the  book-keeper  or  office-boy  that  he 
came  merely  to  "  inquire  whether  those  were  bombs  of  a  good 
construction,  and  the  man  never  called  for  them."  He  fur- 
ther testified  that  he  procured  the  cartridges  of  dynamite  and 
coils  of  fuse  and  detonating  caps,  found  in  his  office,  for  the 
mere  purpose  of  experimenting,  without  explaining  why  he 
wanted  to  experiment.  He  stated  that  he  showed  these 
things,  or  some  of  them,  to  the  reporters,  who  swear  to  having 
seen  them  there,  merely  to  give  them  something  sensational 
to  write  about  in  their  papers. 
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The  Most  letter  and  the  questions  about  its  contents  were 
proper  subjects  for  cross-examination,  because  they  tended  to 
test  the  sincerity  of  the  claim  made  by  him  on  his  direct  ex- 
amination, that  he  had  no  serious  object  in  view  in  keeping 
the  dynamite  and  other  articles  which  he  had  on  hand.  That 
letter  shows  on  its  face  that  some  communication  or  message 
had  passed  between  Spies  and  Most  as  to  a  "  letter  from  the 
Hocking  Valley."  It  also  shows  that  Most  proposed  to  send 
twenty  or  twenty-five  pounds  of  what  he  calls  "  medicine,  and 
the  genuine  article  at  that,"  to  one  Buchtell,  and  asks  Spies 
for  directions  how  to  send  it.  Taken  in  connection  with  other 
evidence,  the  letter  tended  to  show  that  Spies  and  Most  were 
engaged  in  the  very  serious  business  of  supplying  dynamite  to 
discontented  laboring  men. 

The  second  objection  to  the  letter  was,  that  it  was  unan- 
swered, and  therefore  inadmissible,  on  the  ground  that  a  let- 
ter written  to  a  party  by  a  third  person,  to  which  no  reply  is 
made,  does  not  show  an  acquiescence  in  the  facts  stated  in  it. 
As  we  understand  the  evidence  of  the  defendant  Spies,  he  ad- 
mits that  this  letter  is  in  the  handwriting  of  Most,  and  that 
he  received  it  from  Most,  and  read  it.  He  does  not  say  that  he 
did  not  answer  it,  but  that  he  does  not  remember  whether 
he  answered  it  or  not.  We  do  not  think,  however,  that  it  can 
be  regarded  as  an  unanswered  letter.  To  all  intents  and  pur- 
poses it  was  answered.  Spies  swears  that  he  did  not  himself 
give  the  directions  asked  for  by  Most  in  the  letter  as  to  ship- 
ping the  "medicine"  or  "genuine  article,"  but  he  also  says: 
"  There  may  have  been  a  letter  addressed  to  my  care  which 
I  ma}'  have  sent  to  him."  If  he  procured  a  third  person  to 
write  a  letter,  giving  directions  how  to  ship  material  to  the 
point  indicated,  and  then  inclosed  this  letter  to  Most,  he,  in 
effect,  answered  the  only  portion  of  Most's  letter  which  re- 
quired an  answer.  Moreover,  the  letter  shows  in  its  opening 
sentences  that  it  was  "  invited "  by  Spies  (Wharton's  Crim. 
Ev.,  9th  ed.,  sees.  644,  G82),  and  that  it  was  written  in  re- 
sponse to  some  former  communication  by  him. 

It  is  also  objected  that  the  cross-examination  of  those  of  the 
defendants  who  took  the  stand  compelled  them  to  give  evi- 
dence against  themselves.  After  a  careful  examination  of  the 
testimony  of  these  defendants  as  set  out  in  the  record,  we  can- 
not see  that  they  were  cross-examined  upon  any  subjects  not 
connected  with  the  direct  examination.  If  a  defendant  offers 
himself  as  a  witness  to  disprove  a  criminal  charge,  he  cannot 
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excuse  himself  from  answering  on  the  ground  that  by  so  doing 
he  may  criminate  himself.  "So  far  as  concerns  questions 
touching  the  merits,  the  defendant,  by  making  himself  a  wit- 
ness as  to  the  offense,  waives  his  privileges  as  to  all  matters 
connected  with  the  offense.  It  has  been  ruled  also  that,  to 
affect  his  credibility,  he  may  be  asked  whether  ....  ho  has 
been  concerned  in  other  crimes,  part  of  the  same  system": 
"Wharton's  Crim.  Ev.,  sec.  432. 

Objection  is  also  made  that  certain  articles  which  had  been 
struck  and  torn  and  otherwise  injured  through  the  explosion 
of  the  Haymarket  bomb,  and  also  through  the  explosion,  by 
way  of  experiment,  of  certain  bombs  made  by  the  defendant 
Lingg,  were  improperly  introduced  before  the  jury.  It  was 
the  claim  of  the  International  Association,  and  its  organs  and 
speakers,  constantly  put  forth  by  them  to  the  workingmen  to 
induce  the  latter  to  join  the  movement  against  the  police  and 
militia,  that  a  dynamite  bomb  in  the  hands  of  one  man  was 
equal  in  destructive  power  to  a  regiment  of  soldiers  armed 
with  rijfles.  The  articles  in  question  were  presented  in  the 
condition  in  which  they  were  left  after  being  exposed  to 
the  force  of  an  exploding  bomb,  for  the  purpose  of  showing 
the  power  of  dynamite  as  an  explosive  substance.  While  this 
kind  of  testimony  may  not  have  been  very  material,  we  can- 
not see  that  it  was  to  such  an  extent  incompetent  as  to  justify 
a  reversal. 

It  is  also  objected  that  the  trial  court  allowed  bombs,  and 
cans  containing  dynamite,  and  prepared  with  contrivances 
for  exploding  it,  which  had  been  found  under  sidewalks  and 
buried  in  the  ground  at  certain  points  in  the  city,  to  be  intro- 
duced in  evidence.  Among  these  were  the  bombs  hidden  by 
Lingg  and  Seliger  under  the  sidewalk  on  Sigel  Street,  and 
those  given  by  Lingg  to  Lehmann  and  buried  by  Lehmann 
near  Ogden  Grove,  and  those  given  by  Lingg  to  Thielen  and 
found  upon  the  latter's  premises.  As  specimens  of  the  kind 
of  weapons  which  Lingg  and  his  associates  were  preparing, 
and  as  showing  the  malice  and  evil  heart  which  the  intended 
use  of  such  weapons  indicated,  the  introduction  of  bombs 
made  by  him  was  not  improper.  The  jury  had  a  right  to  seo 
them  and  compare  their  structure  with  the  descriptions  of  the 
bomb  that  killed  Degan,  with  a  view  of  determining  whether 
Lingg  was  the  maker  of  the  latter  or  not.  As  to  the  fact  that 
some  of  these  bombs  and  cans,  like  those  shown  to  the  Ameri- 
can group  during  their  drill,  were  found  buried  near  Wicker 
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Park,  —  one  of  the  designated  meeting-places,  where  certain  of 
the  armed  men  were  to  gather  on  Tuesday  night, — this  was  a 
circumstance  proper  to  be  considered  by  the  jury,  in  determin- 
ing the  nature  an^  character  of  the  conspiracy  and  its  connec- 
tion with  the  events  of  Tuesday  night.  As  to  the  suggestion, 
that  these  things  may  have  been  placed  where  they  were  found 
by  other  parties  than  those  connected  with  the  conspiracy 
herein  described,  it  was  for  the  jury  to  say  whether,  under  all 
the  circumstances,  any  others  than  the  members  of  that  con- 
spiracy had  undertaken  to  make  such  weapons,  or  knew  any- 
thing about  them. 

It  is  again  urged  as  error,  that  a  witness  on  the  part  of 
the  state,  for  whom  Schnaubelt  had  been  working,  was  al- 
lowed to  testifiy  that  the  latter  cut  off  his  beard  a  few  days 
after  the  night  of  May  4th.  In  the  photograph  that  has 
been  referred  to,  he  had  a  beard.  Gilmore  swore  that  Schnau- 
belt had  a  beard  when  the  bomb  was  thrown.  To  explain  the 
fact  that  he  was  seen  without  a  beard  after  the  Haymarket 
meeting,  it  was  shown  that  he  cut  off  his  beard  subsequently 
to  the  date  of  that  meeting.  The  statement  made  by  the  wit- 
ness was  merely  for  the  purpose  of  identification.  It  was  not 
very  important,  and  we  cannot  see  that  it  did  any  harm. 

It  is  also  objected  that  some  testimony  was  admitted  as  to 
conversations  with  the  defendant  Spies  which  were  merely 
narrative  of  what  had  been  or  would  be  done.  It  is  un- 
doubtedly the  law  that,  after  a  conspiracy  is  established,  only^ 
those  declarations  of  each  member  which  are  in  furtherance 
of  the  common  design  can  be  introduced  in  evidence  against 
the  other  members.  Declarations  that  are  merely  narrative 
as  to  what  has  been  done  or  will  be  done  are  incompetent, 
and  should  not  be  admitted  except  as  against  the  defendant 
making  them  or  in  whose  presence  they  are  made.  The  ut- 
terances of  the  defendant  Spies,  whether  in  his  paper,  his 
speeches,  or  his  conversations,  were  in  furtherance  of  the  pur- 
poses and  objects  of  the  conspiracy  in  which  he  was  engaged. 
If  testimony  as  to  expressions  used  by  him  that  are  not  of 
the  character  here  indicated  has  crept  into  the  record,  it  is  so 
inconsiderable  that  it  could  not  have  in  any  way  injured 
the  other  defendants.  We  think  this  point  was  sufficiently 
guarded  by  the  trial  judge  in  his  rulings  and  in  his  instruc- 
tions. 

A  further  objection  is  made  as  to  the  order  in  which  the 
trial  court  permitted  certain  portions  of  the  evidence  to  be  in- 
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'troduced.  It  is  claimed  that  some  of  the  acts  and  declara- 
tions proven  in  the  case  were  allowed  to  come  in  before  proof 
-^as  made  of  the  conspiracy  or  of  the  connection  of  the  de- 
■lendants  with  it.  This  matter  is  largely  discretionary  with 
the  trial  judge. 

The  proof  of  conspiracy,  which  will  authorize  the  introduc- 
tion of  evidence  as  to  the  acts  and  declarations  of  the  co-con- 
€pirators,  may  be  such  proof  only  as  is  sufficient,  in  the 
opinion  of  the  trial  judge,  to  establish  'prima  Jade  the  act  of 
-conspiracy  between  the  parties,  or  proper  to  be  laid  before  the 
jury  as  tending  to  establish  such  fact:  1  Greenl.  Ev.,  sec.  111. 
JSometimes,  for  the  sake  of  convenience,  the  acts  or  declara- 
tions of  one  are  admitted  in  evidence  before  sufficient  proof  is 
^iven  of  the  conspiracy;  the  prosecutor  undertaking  to  fur- 
L^nish  such  proof  in  a  subsequent  stage  of  the  cause:    Id. 

The  rule  that  the  conspiracy  must  be  first  established  'prima 
'facie  before  the  acts  and  declarations  of  one  conspirator  can 
be  received  in  evidence  against  another,  cannot  well  be  en- 
forced "  where  the  proof  of  the  conspiracy  depends  upon  a 
■vast  amount  of  circumstantial  evidence,  a  vast  number  of  iso- 
Jlated  and  independent  facts;  and  in  any  case  where  such  acts 
^nd  declarations  are  introduced  in  evidence,  and  the  whole  of 
tthe  evidence  introduced  on  the  trial,  taken  together,  shows 
'that  such  a  conspiracy  actually  exists,  it  will  be  considered 
immaterial  whether  the  conspiracy  was  established  before  or 
after  the  introduction  of  such  acts  and  declarations":  State  v. 
Wintier,  17  Kan.  298.  The  prosecutor  may  either  prove  the 
conspiracy  which  renders  the  acts  of  the  conspirators  ad- 
anissible  in  evidence,  or  he  may  prove  the  acts  of  the  different 
persons,  and  thus  prove  the  conspiracy:  Roscoe's  Crim.  Ev,,  7th 
«d.,  415. 

In  many  important  cases,  evidence  has  been  given  of  a  gen- 
eral conspiracy  before  any  proof  of  the  particular  part  which 
the  accused  parties  have  taken:  Roscoe's  Crim.  Ev.,  7th  ed., 
415.  In  some  peculiar  instances  in  which  it  would  be  diffi- 
••cult  to  establish  the  defendant's  privity  without  first  proving 
•the  existence  of  a  conspiracy,  a  deviation  has  been  made  from 
the  general  rule,  and  evidence  of  the  acts  and  conduct  of  others 
ihas  been  admitted  to  prove  the  existence  of  a  conspiracy  pre- 
•<viou8  to  the  proof  of  the  defendant's  privity:  Id.  414. 

The  terra  "acts,"  as  here  used,  includes  written  correspond- 
ence and  other  papers  relative  to  the  main  design:  1  Greenl. 
lEv.,  sec.  111. 
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Many  other  objections  to  different  items  of  testimony  are 
insisted  upon  by  counsel  for  the  defense.  We  have  noticed 
those  which  have  seemed  to  us  to  be  the  most  important. 
Any  further  comment  would  swell  this  opinion,  already  of  in- 
ordinate length,  into  still  more  tiresome  proportions.  Taking 
the  whole  record  together,  we  are  unable  to  see  that  the  lower 
court  committed  any  such  errors,  either  in  the  admission  or 
exclusion  of  evidence,  as  prejudiced  the  rights  of  the  defend- 
ants. 

The  second  class  of  errors  assigned  relates  to  the  giving  and 
refusal  of  instructions. 

1.  The  instructions  numbered  4  and  5^  which  were  given 
for  the  state  are  claimed  to  be  erroneous  because  they  did  not 
require  the  prosecution  to  establish  the  identity  of  the  bomb- 
thrower.  The  fourth  instruction  told  the  jury  that,  upon  a 
given  state  of  facts,  certain  members  of  the  conspiracy  men- 
tioned would  be  guilty  of  murder,  "  whether  the  identity  of 
the  person  throwing  the  bomb  be  established  or  not."  In- 
struction No.  5|  said:  "All  of  such  conspirators  are  guilty  of 
such  murder,  whether  the  person  who  perpetrated  such  mur- 
der can  be  identified  or  not,"  etc.  The  identity  here  intended 
had  reference  to  name  or  personal  description.  The  jury  were 
expressly  required  by  the  fourth  instruction  to  find,  from  the 
evidence,  that  the  person  throwing  the  bomb  was,  at  the  time, 
a  member  of  the  conspiracy  to  unlawfully  resist  the  officers  of 
the  law,  and  that  he  threw  the  bomb  "  in  pursuance  of  such 
conspiracy,  and  in  furtherance  of  the  common  object."  The 
theory  of  the  fourth  instruction  was,  that  the  bomb-thrower 
was  sufficiently  identified,  if  he  belonged  to  the  conspiracy, 
and  if  he  threw  the  bomb  to  carry  out  the  conspiracy  and 
further  its  designs,  even  though  his  name  and  personal  de- 
scription were  not  known.  We  do  not  think  that  this  theory 
was  an  erroneous  one. 

Counsel  for  plaintiffs  in  error  say  that  "  membership  in  the 
supposed  conspiracy  could  not  be  proved  without  some  evi- 
dence of  identification."  In  the  first  place,  some  of  the  counts 
in  the  indictment  charged  that  Rudolph  Schnaubelt  threw 
the  bomb.  Evidence  was  introduced  tending  to  support  these 
counts.  If  the  jury  believed  it,  they  must  have  found  that 
the  crime  was  committed  by  a  member  of  the  conspiracy,  the 
proof  as  to  Schnaubelt's  membership  in  it  being  uncontra- 
dicted. 

In  the  next  place,  some  of  the  counts  in  the  indictment 


453  Spies  v.  People.  [Illinois, 

charged  that  the  bomb  was  thrown  by  an  unknown  person. 
All  the  proof  introduced  by  the  defendants  themselves  tend- 
ing to  show  that  Schnaubelt  did  not  throw  the  bomb  tended 
also  to  prove  that  an  unknown  person  threw  it.  If  the  jury 
believed  the  evidence  of  the  defense  upon  this  subject,  they 
had  before  them  other  testimony,  from  which  they  were  justi- 
fied in  believing  that  the  bomb-thrower,  though  unknown  by 
name  or  personal  description,  was  a  member  of  the  conspiracy^ 
and  acting  in  furtherance  of  its  objects.  This  testimony,  in- 
troduced by  the  state,  tended  to  show  that  the  bomb-thrower 
threw  a  bomb  made  on  Tuesday  afternoon  by  Lingg,  the 
agent  of  the  conspiracy;  that  he  obtained  it  from  a  place 
where  only  a  member  of  the  conspiracy  could  have  obtained 
it,  and  at  a  time  when  no  one  but  such  a  member  would  have 
sought  to  obtain  it;  that  he  threw  it  at  a  meeting  appointed 
by  the  conspiracy,  from  the  midst  of  a  company  of  persons 
belonging  to  the  conspiracy,  upon  the  happening  of  a  contin- 
gency provided  for  by  the  conspiracy,  and  as  part  of  an  attack 
planned  by  the  conspiracy.  These  and  other  circumstances 
already  spoken  of  were  sufficient  to  establish  his  member- 
ship. 

It  is  a  mistake  to  assume  that  a  defendant  cannot  be 
charged  with  advising,  encouraging,  aiding,  and  abetting  an 
unknown  principal  in  the  perpetration  of  a  crime.  Suppose 
that  A  instructs  B  to  hire  some  person  to  kill  C.  B  hires  a 
person,  whose  name  is  unknown  to  A,  and  never  becomes  known 
to  the  state,  and  that  person  kills  C  in  pursuance  of  B's  em- 
ployment. Will  it  be  said  that  A  is  not  guilty  as  an  acces- 
sary before  the  fact  because  the  instrument  employed  by  B  is 
unknown  by  name  or  personal  description?  Arcbbold  says 
that  if  the  principal  felon  be  unknown,  the  indictment  of  the 
accessary  may  state  it  accordingly:  1  Pr.  &  PI.  67.  It  is  also 
held  that  if  the  principal  is  declared  to  be  unknown  in  the 
indictment,  and  the  proof  on  the  trial  shows  that  he  is  known, 
there  is  a  fatal  variance:  Rex  v.  Walker,  3  Camp.  264;  Rex  v. 
Blick,  4  Car.  &  P.  377.  But  where  there  are  two  separate 
counts,  one  charging  the  principal  to  be  known,  and  the  other 
charging  him  to  be  unknown,  it  is  sufficient  if  either  is  proven: 
1  Wharton's  Crim.  Law,  sees.  207,  225,  226,  231;  1  Bishop's 
Crim.  Law,  sees.  651,  677;  Regina  v.  Tyler,  8  Car.  &  P.  616; 
State  V.  Green,  26  S.  C.  103;  Pilger  v.  Commonwealth,  112  Pa. 
St.  220;  Brennan  v.  People,  15  111.  516;  Baxter  v.  People,  3 
Gilm.  368;  Ritzman  v.  People,  110  111.  362.     The  objection  that 
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the  instructions  on  behalf  of  the  state  are  faulty  in  not  requir- 
ing the  principal  in  the  commission  of  the  crime  charged  to 
be  identified,  is  not  well  taken. 

Counsel  for  plaintiffs  in  error  make  the  general  objection 
that  the  instructions  for  the  state  were  at  variance  with  the 
proof  introduced  by  the  state.  If  we  understand  the  meaning 
of  this  objection,  it  is  this:  that  some  of  the  counts  in  the 
indictment  having  charged  the  defendants  with  advising,  en- 
couraging, aiding,  and  abetting  Schnaubelt  in  the  perpetration 
of  the  crime,  and  the  state  having  introduced  testimony  to 
show  that  Schnaubelt  did  perpetrate  the  crime,  therefore  the 
instructions  should  have  directed  the  attention  of  the  jury 
polely  and  exclusively  to  the  theory  that  Schnaubelt  was  the 
perpetrator  of  the  crime,  and  that  such  instructions  were 
erroneous  in  having  called  the  attention  of  the  jury  to  the 
theory  that  an  unknown  person  may  have  been  the  perpetrator 
of  the  crime,  notwithstanding  the  fact  that  some  of  the  counts 
charged  the  defendants  with  advising,  encouraging,  aiding, 
and  abetting  an  unknown  person  in  the  commission  of  the 
crime,  and  notwithstanding  the  fact  that  there  was  evidence 
in  the  record  tending  to  show  that  the  perpetrator  of  the 
crime  was  an  unknown  person.  We  regard  this  position  as 
wholly  untenable. 

Under  our  statute  and  the  construction  given  to  it  by  the 
decisions  of  this  court  {Baxter  v.  People,  3  Gilm.  368,  and 
other  cases),  the  man  who,  "not  being  present  aiding,  abetting, 
or  assisting,  hath  advised,  encouraged,  aided,  or  abetted  the 
perpetration  of  the  crime"  may  be  considered  as  the  principal 
in  the  commission  of  the  crime,  may  be  indicted  as  principal, 
and  may  be  punished  as  principal.  The  indictment  need  not 
say  anything  about  his  having  aided  and  abetted  either  a 
known  principal  or  an  unknown  principal.  It  may  simply 
charge  him  with  having  committed  the  murder  as  principal. 
Then,  if,  upon  the  trial,  the  proof  shows  that  he  aided,  abetted, 
assisted,  advised,  or  encouraged  the  perpetration  of  the  crime, 
the  charge  that  he  committed  it  as  principal  is  established 
against  him.  It  would  make  no  difference  whether  the  proof 
showed  that  he  so  aided  and  abetted,  etc.,  a  known  principal 
or  an  unknown  principal. 

In  the  case  at  bar  some  of  the  counts  in  the  indictment 
charge  the  defendants  with  the  murder  of  Degan  as  principals, 
and  not  as  accessaries  before  the  fact.  If  the  jury  believed, 
from  the  evidence,  that  the  defendants  aided,  abetted,  advised, 
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or  encouraged  the  perpetration  of  such  murder,  then  they 
were  justified  in  finding  the  defendants  guilty  as  principals, 
as  charged  in  the  indictment.  The  material  question  for 
them  to  consider  was  not  so  much  whether  the  man  who 
threw  the  bomb  was  a  known  person  or  an  unknown  person 
as  whether  these  defendants  aided,  abetted,  advised,  or  en- 
couraged the  throwing  of  the  bomb. 

The  instructions  commented  upon,  and  not  fully  quoted  in 
this  opinion,  are  set  out  in  the  statement  which  precedes  it. 
They  will  not  be  here  quoted,  except  so  far  as  may  be  neces- 
sary to  understand  the  comments  made  upon  them. 

The  portion  of  the  fifth  instruction  for  the  state,  which  is 
complained  of  by  the  plaintifi's  in  error,  is  found  in  the  follow- 
ing words:  "Although  the  jury  may  further  believe  from  the 
evidence  that  the  time  and  place  for  the  bringing  about  of 
such  revolution  or  the  destruction  of  such  authorities  had  not 
been  definitely  agreed  upon  by  the  conspirators,  but  was  left 
to  them,  and  the  exigencies  of  time  or  to  the  judgment  of 
any  of  the  conspirators." 

It  is  said  that  there  was  no  evidence  in  the  record  to  sup- 
port the  hypothesis  contained  in  the  quotation  here  made. 
We  think  there  was  such  evidence.  The  hypothesis  is,  that 
the  time  and  place  for  bringing  about  the  destruction  of  the 
authorities  was  left  to  the  judgment  of  some  of  the  conspira- 
tors, instead  of  being  definitely  agreed  upon  by  all  of  them. 
The  publication  of  the  word  "  Ruhe  "  in  the  Arbeiter  Zeitung 
was  to  indicate  the  time  for  the  social  revolution  to  begin,  and 
for  the  armed  men  to  gather  at  their  meeting-places.  Its  pub- 
lication was  left  to  the  judgment  and  discretion  of  a  com- 
mittee appointed  by  the  conspirators.  This  committee  was 
also  to  report  to  the  termed  men  at  what  place  the  conflict 
with  the  police  had  occurred. 

Counsel  for  plaintifi's  in  error  claim  that  instruction  No.  5^> 
given  for  the  state,  was  erroneous  mainly  for  the  following 
reasons,  to  wit:  1.  "  Because  it  assumes  that  mere  general  ad- 
vice to  the  public  at  large  to  commit  deeds  of  violence,  as  con- 
tained in  speeches  or  publications,  without  reference  to  the 
particular  crime  charged,  and  without  specifying  object,  man- 
ner, time,  or  place,  works  responsibility  as  for  murder"; 
2.  Because  in  it  "  there  was  the  fatal  error  of  an  omission  of 
all  reference  to  the  evidence,"  or,  in  other  words,  that  "  the 
jury  are  not  told  in  it  that  if  they  find  from  the  evidence  so 
and  so,  then  they  can  conclude  thus  and  so." 
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As  to  the  last  objection,  we  think  that  the  defect  therein  in- 
dicated was  cured  by  the  instruction  which  the  trial  judge- 
gave  to  the  jury  sua  motu.  We  have  held  that  a  judge  of  the^ 
circuit  court  is  at  liberty  to  instruct  at  his  discret^ion  if  he  re- 
duces his  instructions  to  writing,  so  that  the  jury  can  take- 
them  with  them  in  considering  their  verdict:  Brown  v.  People,. 
A  Gilm.  439;  Greene  v.  Lewis,  13  111.  G42.  In  this  case,  the- 
judge  who  presided  at  the  trial  in  the  court  below  himselST 
wrote  an  instruction  and  read  it  to  the  jury,  which  contained^ 
the  following  words:  "What  are  the  facts  and  what  is  the- 
truth,  the  jury  must  determine  from  the  evidence,  and  from, 
that  alone.  If  there  are  any  unguarded  expressions  in  any  of 
the  instructions  which  seem  to  assume  the  existence  of  any 
facts,  or  to  be  any  intimation  as  to  what  is  proved,  all  such 
expressions  must  be  disregarded  and  the  evidence  only  looked 
to  to  determine  the  facts."  It  is  difHcult  to  see  how,  after 
such  a  clear  and  explicit  injunction  as  this,  the  jury  coul(£ 
have  made  any  finding  that  was  not  based  on  the  evidence. 

As  to  the  first  objection,  if  we  construed  the  instruction  io 
mean  what  counsel  claim  it  to  mean,  we  would  be  forced  to 
agree  with  them  that  it  was  erroneous. 

It  is  the  duty  of  the  jury  to  consider  all  the  instructions  to- 
gether, and  when  this  court  can  see  that  an  instruction  in  the 
series,  although  not  stating  the  law  correctly,  is  qualified  by^ 
others,  so  that  the  jury  were  not  likely  to  be  misled,  the  error- 
will  be  obviated:  Toledo,  Wabash,  and  Western  R^y  Co.  v.  Ingra^ 
ham,  77  111.  309. 

Although  an  instruction,  considered  by  itself,  is  too  general^, 
yet  if  it  is  properly  limited  by  others  given  on  the  other  side^. 
80  that  it  is  not  probable  it  could  have  misled  the  jury,  judg- 
ment will  not  be  reversed  on  account  of  such  instruction  r 
Kendall  v.  Brown,  86  111.  387;  Skiles  v.  Caruthers,  88  Id.  458. 

The  supreme  court  of  Iowa  has  said:  "It  is  usually  not 
practicable,  in  any  one  instruction,  to  present  all  the  limita- 
tions and  restrictions  of  which  it  is  susceptible.  These  very~ 
frequently  must  be  presented  in  other  and  distinct  portions  or 
the  charge.  The  charge  must  be  taken  together,  and  if,  when. 
60  considered,  it  fairly  presents  the  law,  and  is  not  liable  to« 
misapprehension  nor  calculated  to  mislead,  a  cause  should 
not  be  reversed  simply  because  some  one  of  the  instructions^ 
may  lay  down  the  law  without  suflBcient  qualification":  Ricet 
V.  City  of  Den  Moines,  40  Iowa,  638. 

The  same  court  held  in  a  criminal  case,  where  the  indict- 
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ment  was  for  murder,  that  "instructions  are  all  to  be  consid- 
ered and  construed  together,"  and  that  an  omission  to  state 
the  law  fully  in  one  instruction,  when  the  omission  is  fully 
supplied  in  another,  does  not  constitute  error:  State  v.  Maloy, 
44  Iowa,  104. 

The  supreme  court  of  California  said  in  a  criminal  case: 
*' While  some  of  the  instructions  are  subject,  perhaps,  to  criti- 
cism, and  may  not  state  the  law  with  precise  accuracy,  yet, 
taken  as  a  whole,  they  were  substantially  correct,  and  could 
not  Have  misled  the  jury  to  the  prejudice  of  the  defendant": 
Peofle  V.  Cleveland,  49  Cal.  577. 

The  principle  here  announced,  that  an  instruction  which  ir 
general  in  its  character  may  be  limited  or  qualified  by  other 
instructions  in  the  series,  does  not  contravene  the  rule  that  in 
a  criminal  case  "material  error  in  one  instruction  calculated 
to  mislead  is  not  cured  by  a  subsequent  contradictory  instruc- 
tion": Wharton  on  Criminal  Pleading  and  Practice,  8th  ed., 
sec.  793. 

An  application  of  the  foregoing  views  to  the  instruction 
now  under  consideration  will  show  that  it  could  not  have  mis- 
led the  jury  to  the  prejudice  of  the  defendants. 

Counsel  contend  that  the  language  of  instruction  No.  5^ 
was  broad  enough  to  lead  the  jury  to  believe  that  if  some  per- 
son other  than  either  of  the  plaintififs  in  error  had  advised 
and  encouraged  the  commission  of  the  murder,  and  the  mur- 
der had  been  committed  by  reason  of  his  advice  and  encour- 
agement, the  plaintiffs  in  error  would  be  guilty,  provided  such 
person  was  a  party  with  them  to  the  conspiracy  to  excite  to 
crime,  etc.  The  instructions  for  the  defense,  however,  limited 
the  responsibility  of  the  defendants  to  such  advice  and  en- 
couragement as  were  given  by  themselves  alone. 

In  one  instruction  given  for  the  defense,  the  court  charged 
the  jury  as  follows:  "Unless  the  prosecution  has  established 
in  the  minds  of  the  jury,  beyond  all  reasonable  doubt,  that 
either  some  of  the  defendants  threw  the  said  bomb,  or  that 
the  person  who  did  so  throw  the  same  was  acting  under  the 
advice  and  procurement  of  defendants  or  some  of  them,  the 
defendants  and  all  of  them  should  be  acquitted." 

In  another  instruction  given  for  the  defense,  the  court  said: 
"It  will  not  do  to  guess  away  the  lives  or  liberties  of  our 
citizens,  nor  is  it  proper  that  the  jury  should  guess  that  the 
person  who  threw  the  bomb  which  killed  Degan  was  insti- 
gated to  do  the  act  by  the  procurement  of  defendants,  or  any 
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of  them.  That  fact  must  be  established  beyond  all  reasonable 
doubt  in  the  minds  of  the  jury,"  etc. 

In  still  another  instruction  for  the  defense,  the  court  said: 
"Therefore  the  jury  must  be  satisfied  beyond  all  reasonable 
doubt  that  the  person  throwing  said  bomb  was  acting  as  the 
result  of  the  teaching  or  encouragement  of  defendants  or  some 
or  them,  before  defendants  can  be  held  liable  therefor,  and 
this  you  must  find  from  the  evidence." 

Counsel  also  claim  that  the  instruction  now  under  con- 
sideration may  be  construed  to  mean  that  mere  general  advice, 
in  print  or  by  speech,  addressed  to  the  public  at  large,  urging 
them  to  commit  deeds  of  violence,  works  responsibility  for 
murder.  If  the  instruction  was  too  general  in  this  regard,  it 
was  limited  and  qualified  by  other  instructions  given  for  the 
defendants. 

In  an  instruction  given  for  the  defense,  the  court  said  to  the 
jury:  "It  will  not  do  to  say  that  because  defendants  may 
have  advised  violence,  that  therefore,  when  violence  came,  it 
was  the  result  of  such  advice.  There  must  be  a  direct  con- 
nection established  by  credible  testimony  between  the  advice 
and  the  consummation  of  the  crime,  to  the  satisfaction  of  the 
jury,  beyond  all  reasonable  doubt." 

In  another  instruction  for  the  defense, — and  all  the  instruc- 
tions for  the  defense  were  prepared  by  the  defendants  them- 
selves, and  the  giving  of  them  was  asked  by  the  defendants, — 
the  court  said:  "  Before  a  party  can  be  lawfully  convicted  of 
the  commission  of  a  crime,  under  our  statute  concerning  acces- 
saries, it  is  incumbent  on  the  prosecution  to  show,  beyond  all 
reasonable  doubt,  by  credible  evidence,  that  the  crime  was 
committed  by  some  persons  or  person  acting  under  the  advice, 
aid,  encouragement,  abetting,  or  procurement  of  the  defend- 
ant or  defendants  whose  conviction  is  asked.  Though  the 
jury  should  believe  from  the  evidence  that  a  party  in  fact 
advised  generally  the  commission,  in  certain  contingencies, 
of  acts  amounting  to  crime,  yet  if  the  act  complained  of 
was  in  fact  committed  by  some  third  party  of  his  own  mere 
volition,  hatred,  malice,  or  ill-will,  and  not  materially  influ- 
enced, either  directly  or  indirectly,  by  such  advice  of  the  party 
charged,  or  if  he  was  actuated  only  by  the  advice  of  other 
parties  not  charged,  and  for  whose  advice  the  defendants  are 
not  responsible,  the  party  charged  would  not,  in  such  case,  be 
responsible." 

In  another  instruction  for  the  defense,  the  court  said:  "  Al- 
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though  the  defendants  or  some  of  them  may  have  spoken  and 
also  published  their  views  to  the  effect  that  a  social  revolution 
should  be  brought  about  by  force,  and  that  the  officers  of  the 
law  should  be  resisted,  and,  to  this  end,  dynamite  should  be 
used  to  the  extent  of  taking  human  life;  that  persons  should 
arm  to  resist  the  law;  that  the  law  should  be  throttled  and 
killed;  and  although  such  language  might  cause  persons  to 
desire  to  carry  out  the  advice  given  as  aforesaid,  and  do  the 
act  which  caused  Officer  Degan's  death, — yet  the  bomb  may 
have  been  thrown  and  Degan  killed  by  some  one  unfamiliar 
with  and  unprompted  by  the  teachings  of  defendants  or  any 
of  them;  therefore  the  jury  must  be  satisfied  beyond  all  rea- 
sonable doubt  that  the  person  throwing  said  bomb  was  acting 
as  the  result  of  the  teaching  or  encouragement  of  defendants," 
etc. 

The  instruction  last  quoted,  which  was  drawn  by  the  coun- 
sel for  the  defense,  and  given  at  their  request,  recognizes  and 
admits  the  claim  that  advising,  encouraging,  aiding,  and 
abetting  murder,  within  the  meaning  if  our  statute,  may  be 
effected  through  the  utterance  of  such  speeches  and  the  publi- 
cation of  such  articles  as  have  been  heretofore  referred  to. 
The  only  thing  insisted  upon  in  the  instruction  is,  that  the 
proof  must  show,  clearly  and  beyond  a  reasonable  doubt, 
the  connection  between  the  speeches  and  publications  as  the 
cause,  and  the  murder  as  the  result. 

The  last  instruction  given  for  the  defendants  limited  the  in- 
structions having  reference  to  general  advice  to  commit  mur- 
der, or  general  conspiracy  to  commit  murder,  by  calling  the 
attention  of  the  jury  specifically  to  the  Monday  night  plot. 
It  was  as  follows:  — 

"  If  the  jury  find  that,  on  the  evening  of  May  3d,  at  54  West 
Lake  Street,  at  a  meeting  at  which  some  of  the  defendants 
were  present,  a  proposition  was  adopted  that,  in  the  event  of  a 
collision  between  the  police  force,  militia,  or  firemen  on  one 
side,  and  the  striking  laborers  on  the  other,  it  was  agreed  that 
certain  organizations  of  which  some  of  the  defendants  were 
members  should  meet  at  certain  designated  places  in  the  city 
of  Chicago;  that  a  committee  should  attend  public  places  and 
public  meetings  where  an  attack  by  the  police  and  others 
might  be  expected,  and  in  the  event  of  such  attack  being 
made,  report  the  same  to  said  armed  sections,  as  aforesaid,  to 
the  end  that  such  attack  might  be  resisted  and  the  policc- 
Btations  of  the  city  destroyed;  and  if  the  jury  further  find  that. 
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on  the  night  of  May  4th,  some  person  unknown  went  to  a  meet- 
ing at  the  Haymarket  and  threw  a  bomb  into  the  assembled 
police,  the  explosion  of  which  killed  Matthias  J.  Degan,  and 
that,  from  all  the  evidence  in  the  case,  the  jury  are  not  satisfied 
beyond  all  reasonable  doubt  that  said  act  causing  the  death 
of  said  Degan  was  the  result  of  any  act  in  furtherance  of  the 
common  design  as  herein  stated,  but  may  have  been  the  un- 
authorized and  the  individual  act  of  some  person  acting  upon 
his  own  responsibility  and  volition,  then  none  of  the  defend- 
ants can  be  held  responsible  therefor  on  account  of  said  West 
Lake  Street  meeting." 

But  instruction  No.  5^  will  not  be  found  to  be  so  general  in 
character  as  it  is  claimed  to  be,  if  its  language  is  carefully 
analyzed  and  considered  in  connection  with  other  instructions 
given  for  the  state. 

The  persons  referred  to  therein  as  being  excited  to  tumuli 
and  riot,  and  to  the  use  of  deadly  weapons  and  to  the  taking 
of  life,  are  "the  people,  or  classes  of  people,  of  this  city."  The 
expression  is  in  the  alternative.  "  Classes  of  people  of  this 
city "  are  words  which,  when  construed  in  the  light  of  the 
evidence  in  this  record,  could  only  have  been  understood  to 
designate  workingmen  of  the  city  of  Chicago  connected  with 
the  groups  already  referred  to.  The  persons  advised  by  print 
or  speech  to  commit  murder  were  the  same  persons  who  were 
excited  to  tumult  and  riot,  etc.  Therefore,  the  instruction, 
fairly  interpreted,  means  that  the  persons  advised  to  commit 
murder  were  the  workingmen  belonging  to  and  acting  with 
the  International  groups,  and  that  the  murder  spoken  of  as 
resulting  from  the  advice  given  was  murder  committed  by  one 
or  more  of  such  workingmen.  It  is  said  that  the  instruction 
does  not  indicate  the  murder  of  Degan,  but  speaks  simply  of 
murder  generally.  It  was  not  necessary  to  repeat  the  name 
of  Degan  in  every  instruction.  The  instructions  must  be  con- 
sidered together,  and  as  Degan's  name  was  mentioned  in  the 
two  instructions  preceding  and  the  one  following  No.  5^,  the 
jury  could  not  have  been  misled  upon  this  subject.  The 
words,  "  whether  the  person  who  perpetrated  such  murder  can 
be  identified  or  not,"  could  have  referred  to  no  one  else  than 
the  man  who  threw  the  bomb  that  killed  Degan. 

The  words,  "without  designating  time,  place,  or  occasion," 
must  be  taken  with  the  qualification  given  to  them  in  the  fifth 
instruction,  that  is  to  say,  such  time,  place,  and  occasion  as 
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the  committee  of  the  conspirators  appointed  for  that  purpose 
might  designate. 

According  to  the  theory  of  this  instruction,  the  defendants 
conspired  to  excite  certain  classes  to  tumult,  riot,  use  of  weap- 
ons, and  taking  of  life,  "  as  a  means  to  carry  their  designs  and 
purposes  into  effect."  The  instruction  does  not  specify  what 
those  designs  and  purposes  are,  because  they  had  been  stated 
in  the  two  preceding  instructions  to  be  the  bringing  about  of  a 
social  revolution  and  the  destruction  of  the  authorities  of  the 
city.  The  ordinary  workingman  had  two  purposes  in  view: 
1.  To  get  an  eight-hour  day  of  labor;  2.  To  keep  the  police 
from  interfering  to  protect  non-union  laborers  against  strikers. 
The  defendants  in  this  case  cared  nothing  about  the  eight-hour 
movement,  or  the  contentions  between  union  and  non-union 
men.  They  looked  beyond,  to  the  social  revolution.  They 
sought  to  make  use  of  the  excitement  among  the  workingmen 
over  the  eight-hour  movement  and  over  the  attacks  of  police 
upon  strikers,  in  order  to  create  riot  and  tumult,  and  thus  pre- 
cipitate the  social  revolution.  The  stirring  up  of  riot  and  tumult 
was  with  them  a  means  to  an  end.  There  is  testimony  tend- 
ing to  support  this  view.  The  men  who  excited  the  tumult 
and  riot  by  print  and  speech  may  have  had  a  different  end  in 
view  from  that  sought  by  the  classes  whom  they  so  excited. 
But  they  were  none  the  less  responsible  for  murder  that  re- 
sulted from  their  aid  and  encouragement. 

If  the  defendants,  as  a  means  of  bringing  about  the  social 
revolution,  and  as  a  part  of  the  larger  conspiracy  to  effect  such 
revolution,  also  conspired  to  excite  classes  of  workingmen  in 
Chicago  into  sedition,  tumult,  and  riot,  and  to  the  use  of  deadly 
weapons,  and  the  taking  of  human  life,  and  for  the  purpose  of 
producing  such  tumult,  riot,  use  of  weapons,  and  taking  of 
life,  advised  and  encouraged  such  classes  by  newspaper  arti- 
cles and  speeches  to  murder  the  authorities  of  the  city,  and  a 
murder  of  a  policeman  resulted  from  such  advice  and  encour- 
agement, then  defendants  are  responsible  therefor. 

It  is  a  familiar  doctrine  of  the  law,  in  criminal  cases,  that  if 
a  reasonable  doubt  of  the  guilt  of  the  prisoner  is  entertained,  the 
jury  have  no  discretion,  but  must  acquit.  The  twelfth  and  thir- 
teenth instructions  for  the  prosecution  are  objected  to  as  not 
correctly  stating  to  the  jury  the  meaning  of  "reasonable  doubt." 
The  twelfth  instruction  is  an  exact  copy,  verbatim  el  literatim^ 
of  the  sixth  instruction  in  Miller  v.  People,  39  111.  457,  which  we 
approved  in  that  case,  and  which,  since  that  case,  we  have  in- 
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dorsed  as  correct  in  at  least  three  cases,  to  wit:  May  v.  PeopUf 
60  111.  119,  Connaghan  v.  People^  88  Id.  460,  and  Dunn  v.  Peo- 
ple, 109  Id.  635. 

The  portion  of  the  thirteenth  instruction  which  plaintiffs  in 
error  complain  of,  is  that  which  is  contained  in  the  following 
words:  "You  are  not  at  liberty  to  disbelieve  as  jurors,  if  from 
the  evidence  you  believe  as  men."  This  expression  has  been 
sanctioned  by  the  supreme  court  of  Pennsylvania  as  having 
been  properly  used  in  an  instruction  given  to  the  jury  by  a 
trial  judge,  and  we  are  inclined  to  follow  the  ruling  there  laid 
down.  That  court  said,  in  Nevling  v.  Commonwealth,  98  Pa. 
St.  322:  "The  learned  judge  then  proceeded  to  say  that  the 
doubt  must  be  a  reasonable  one,  and  that  jurymen  could  not 
doubt  as  jurymen  what  they  believed  as  men.  In  all  this 
there  was  no  error.  It  is  the  familiar  language  found  in  the 
text-books  and  decisions  which  treat  of  the  subject," 

By  the  twelfth  and  thirteenth  instructions,  considered  in 
connection  with  the  eleventh  instruction  for  the  state,  and  also 
in  connection  with  the  definitions  of  reasonable  doubt  as  em- 
bodied in  the  instructions  given  for  the  defense,  we  think  the 
law  upon  this  subject  was  correctly  presented  to  the  jury. 

The  statute  of  this  state  provides  that  "juries  in  all  criminal 
cases  shall  be  judges  of  the  law  and  fact."  Instruction  No. 
13^,  given  for  the  prosecution,  is  objected  to  as  improperly 
limiting  and  qualifying  this  provision  of  the  statute.  It  tells 
the  jury  that  "if  they  can  say,  upon  their  oaths,  that  they 
know  the  law  better  than  the  court  itself,  they  have  the  right 
to  do  so,"  ....  but  that  "before  saying  this,  upon  their  oaths, 
it  is  their  duty  to  reflect  whether  from  their  study  and  ex- 
perience they  are  better  qualified  to  judge  of  the  law  than  the 
court,"  etc. 

The  language  of  instruction  No.  13^  is  an  exact  copy,.i;er- 
bativi  et  literatim,  of  the  language  used  by  this  court  in  Schnier 
V.  People,  23  111.  17.  The  views  expressed  in  Schnier  v.  People^ 
supra,  have  been  approved  of  and  indorsed  in  Fisher  v.  People, 
23  Id.  218,  Mullinix  \.  People,  76  Id.  211,  and  Davison  v.  Peo- 
ple, 90  Id.  221.  The  question  is  settled,  and  we  see  no  reason 
to  retreat  from  our  position  upon  this  subject. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  give 
certain  instructions  asked  by  the  defendants.  The  refusal  of 
refused  instructions  numbered  3,  8,  9,  11,  and  18  is  especially 
insisted  upon  as  error. 

Instruction  No.  3  was  properly  refused  because  it  told  the 
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jury  that  those  of  the  defendants  who  were  not  present  at  the 
Haymarket,  counseling,  aiding,  or  abetting  the  throwing  of 
the  bomb  should  be  acquitted.  Under  our  statute  and  the  decis- 
ion of  this  court  in  Brennan  v.  People,  15  111,  517,  the  defend- 
ants were  guilty  if  they  advised  and  encouraged  the  murder 
to  be  committed,  although  they  may  not  have  been  present. 

Instruction  No.  8  was  wrong  for  a  number  of  reasons,  but  it 
is  sufficient  to  refer  to  one:  It  assumes  that  '*  a  conspiracy  to 
bring  about  a  change  of  government,  ....  by  peaceful 
means,  if  possible,  but,  if  necessary,  to  resort  to  force  for  that 
purpose  "  is  not  unlawful.  The  fact  that  the  conspirators  may 
not  have  intended  to  resort  to  force  unless,  in  their  judgment, 
they  should  deem  it  necessary  to  do  so,  would  not  make  their 
conspiracy  any  the  less  unlawful. 

All  that  was  material  in  instructions  9,  11,  and  18  was  em- 
bodied in  the  instructions  which  were  given  for  the  defend- 
ants. 

The  defendants  also  complain  that  the  court  refused  to  give 
an  instruction  for  them  which  contained  the  following  state- 
ment: "  It  cannot  be  material  in  this  case  that  defendants 
or  some  of  them  are  or  may  be  socialists,  communists,  or  an- 
archists," etc. 

If  there  was  a  conspiracy,  it  was  material  to  show  its  pur- 
poses and  objects,  with  a  view  of  determining  whether  and  in 
what  respects  it  was  unlawful.  Anarchy  is  the  absence  of 
government;  it  is  a  state  of  society  where  there  is  no  law  or 
supreme  power.  If  the  conspiracy  had  for  its  object  the  de- 
struction of  the  law  and  the  government,  and  of  the  police 
and  militia  as  the  representatives  of  law  and  government,  it 
hiad  for  its  object  the  bringing  about  of  practical  anarchy. 
Whether  or  not  the  defendants  were  anarchists  may  have  been 
a  proper  circumstance  to  be  considered  in  connection  with  all 
the  other  circumstances  in  the  case,  with  a  view  of  showing 
what  connection,  if  any,  they  had  with  the  conspiracy,  and 
what  wore  their  purposes  in  joining  it.  Therefore,  we  cannot 
say  thai  it  was  irror  to  refuse  an  instruction  containing  such 
a  bro:ul  dct  laration  as  that  announced  in  the  above  quotation. 

Defendants  further  complain  because  the  instruction  num- 
bered 13,  which  was  asked  by  them,  was  refused  by  the  trial 
court.  The  refusal  of  this  instruction  was  not  error.  It  was 
proper  enough,  so  far  as  it  stated  that  if  a  person  at  the  Hay- 
market,  "  without  the  knowledge,  aid,  counsel,  procurement, 
encouragement,  or  abetting  of  the  defendants,  or  any  of  tiiem, 
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then  or  theretofore  given,  ....  threw  a  bomb  among  the 
police,  wherefrom  resulted  the  murder  or  homicide  charged  in 
the  indictment,  then  the  defendants  would  not  be  liable  for 
the  results  of  such  bomb,"  etc.  But  the  instruction  is  so  in- 
geniously worded  as  to  lead  the  jury  to  believe  that  the  per- 
son who  threw  the  bomb  at  the  Haymarket  was  justified  in 
doing  80  if  the  meeting  there  was  lawfully  convened  and 
peaceably  conducted,  and  if  the  order  to  disperse  was  un- 
authorized and  illegal.  Counsel  inject  into  the  instruction 
the  hypothesis  that  the  bomb  may  have  been  thrown  by  an 
outside  party,  "  in  pursuance  of  his  view  of  the  right  of  self- 
defense."  A  mere  order  to  disperse  cannot  be  an  excuse  for 
throwing  a  dynamite  bomb  into  a  body  of  policemen.  If  the 
bomb-thrower  had  been  illegally  and  improperly  attacked  by 
the  police  while  quietly  attending  a  peaceable  meeting,  and 
had  thrown  the  bomb  to  defend  himself  against  such  attack, 
another  question  would  be  presented.  The  vice  of  the  in- 
struction lies  in  the  insidious  intimation  embodied  in  it, — that 
when  a  body  of  policemen,  even  if  in  excess  of  their  authoritj'^, 
give  a  verbal  order  to  an  assemblage  to  disperse,  a  member  of 
that  assemblage  will  be  excusable  for  throwing  a  bomb  on  the 
ground  of  self-defense,  and  because  of  the  supposed  invasion 
of  his  rights. 

The  instruction  given  by  the  court  of  its  own  motion,  and 
which  has  already  been  referred  to,  is  also  claimed  to  be 
erroneous.  So  far  as  it  speaks  of  murder  and  advice  to  com- 
mit murder  in  general  terms,  it  is  sufficiently  limited  and 
qualified,  when  read  in  connection  with  all  the  other  instruc- 
tions, to  which  it  specifically  calls  attention.  It  does  not 
supersede  and  stand  as  a  substitute  for  the  other  instructions, 
given  for  both  sides.  It  does  not  so  purport  upon  its  face. 
On  the  contrary,  the  jury  are  directed  to  "carefully  scrutinize" 
such  other  instructions,  and  are  told  that  their  apparent  in- 
consistencies will  disappear  under  such  scrutiny.  In  the  last 
sentence,  they  are  requested  to  disregard  any  unguarded  ex- 
pressions that  may  have  crept  into  the  instructions,  "which 
seem  to  assume  the  existence  of  any  facts,"  and  look  only  to 
the  evidence,  etc.  Why  caution  the  jury  to  disregard  certain 
expressions  of  a  particular  kind  in  the  other  instructions,  if 
the  latter  were  to  be  entirely  superseded?  We  do  not  think 
that  the  instruction  given  by  the  trial  judge  sua  motu  is  ob- 
noxious to  the  objections  urged  against  it. 

Defendants  also  object  to  the  instruction  as  to  the  form  of 
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the  verdict  as  being  erroneous.  It  is  claimed  that  the  jury 
were  obliged,  under  this  instruction,  to  find  the  defendants 
either  guilty  or  not  guilty  of  murder,  whereas  the  jury  were 
entitled  to  find  that  the  offense  was  a  lower  grade  of  homi- 
cide than  murder,  if  the  evidence  so  warranted.  This  posi- 
tion is  fully  answered  by  our  decisions  in  the  cases  of  Dunn 
V.  People,  109  111.  646,  and  Dacey  v.  People,  116  Id.  555. 
If  counsel  desired  to  have  the  jury  differently  instructed  as  to 
the  form  of  the  verdict,  they  should  have  prepared  an  instruc- 
tion indicating  such  form  as  they  deemed  to  be  correct,  and 
should  have  asked  the  trial  court  to  give  it.  They  did  not  do 
BO,  and  are  in  no  position  to  complain  here. 

The  court,  at  the  request  of  the  defendants,  did  give  the 
jury  an  instruction,  defining  manslaughter  in  the  words  of 
the  statute  and  specifying  the  punishment  therefor  as  fixed 
by  the  statute.  The  court  also  gave  the  jury  the  following 
instruction:  "The  jury  are  instructed  that  under  an  indict- 
ment for  murder,  a  party  accused  may  be  found  guilty  of 
manslaughter;  and  in  this  case,  if  from  a  full  and  careful  con- 
sideration of  all  the  evidence  before  you,  you  believe  beyond 
a  reasonable  doubt  that  the  defendants,  or  any  of  them,  are 
guilty  of  manslaughter,  you  may  so  find  by  your  verdict." 

The  next  error  assigned  has  reference  to  the  impaneling  of 
the  jury.  The  counsel  for  plaintiffs  in  error  have  made  an 
able  and  elaborate  argument  for  the  purpose  of  showing  tbat 
the  jury  which  tried  this  case  was  not  an  impartial  jury,  in  the 
sense  in  which  the  word  "impartial"  is  used  in  our  constitu- 
tion. We  do  not  deem  a  consideration  of  all  the  points 
presented  as  necessary  to  a  determination  of  the  case,  and 
shall  only  notice  those  that  seem  to  us  to  be  material. 

Nine  hundred  and  eighty-one  men  were  called  into  the  jury- 
box  and  sworn  to  answer  questions.  Each  one  of  the  eight 
defendants  was  entitled  to  a  peremptory  challenge  of  twenty 
jurors,  making  the  whole  number  of  peremptory  challenges 
allowed  to  the  defense  one  hundred  and  sixty.  The  state  was 
entitled  to  the  same  number.  Seven  hundred  and  fifty-seven 
were  excused  upon  challenge  for  cause.  One  hundred  and 
sixty  were  challenged  peremptorily  by  the  defense,  and  fifty- 
two  by  the  state. 

Of  the  twelve  jurors  who  tried  the  case,  eleven  were  ac- 
cepted by  the  defendants.  They  challenged  one  of  these, 
whose  name  was  Denker,  for  cause,  but  after  the  court  over- 
ruled the  challenge,  they  proceeded  to  further  question  him 


Sept.  1887.]  Spies  v.  People.  465 

and  finally  accepted  him,  although  one  hundred  and  forty- 
two  of  their  peremptory  challenges  were  at  that  time  unused. 
They  accepted  the  ten  others,  including  the  juror  Adams^ 
without  objection.  When  Adams,  the  eleventh  juror,  was 
taken,  they  had  forty-three  peremptory  challenges  which  they 
had  not  yet  used- 

Therefore,  as  to  eleven  of  the  jurymen,  the  defendants  are 
estopped  from  complaining.  They  virtually  agreed  to  be 
tried  by  them,  because  they  accepted  them,  when,  by  the 
exercise  of  their  unused  peremptory  challenges,  they  could 
have  compelled  every  one  of  them  to  stand  aside. 

Counsel  for  the  defense  complain  that  the  trial  court  over- 
ruled their  challenges  for  cause  of  twenty-six  talesmen,  to 
whose  examinations  they  specifically  call  our  attention.  As 
they  afterwards  peremptorily  challenged  the  talesmen  so  re- 
ferred to,  no  one  of  them  sat  upon  the  jury.  Every  one  of 
these  twenty-six  men  had  been  peremptorily  challenged  before 
the  eleventh  juror  was  taken. 

After  the  eleventh  juror  was  accepted,  the  forty-three  per- 
emptory challenges  which  then  remained  to  the  defendant* 
were  all  used  by  them  before  the  twelfth  juror  was  taken. 

After  the  defendants  had  examined  the  twelfth  juror,  whose 
name  was  Sauford,  they  challenged  him  for  cause.  Their 
challenge  was  overruled,  and  they  excepted. 

The  160  talesmen  who  were  peremptorily  challenged  hy 
defendants  were  first  challenged  for  cause,  and  the  challenges 
for  cause  were  overruled  by  the  trial  court.  It  is  claimed 
that,  inasmuch  as  the  defendants  exhausted  all  their  peremp- 
tory challenges  before  the  panel  was  finally  completed,  the 
action  of  the  court  in  regard  to  these  particular  jurors  will  be 
considered,  and  if  erroneous,  such  action  is  good  ground  of 
reversal.  We  think  it  must  be  made  to  appear  that  an  ob- 
jectionable juror  was  put  upon  the  defendants  after  they  had 
exhausted  their  peremptory  challenges.  *'  Unless  objection  is 
shown  to  one  or  more  of  the  jury  who  tried  the  case,  the 
antecedent  rulings  of  the  court  upon  the  competency  or  in- 
competency of  jurors  who  have  been  challenged  and  stood 
aside  will  not  be  inquired  into  in  this  court":  Holt  v.  State,  9 
Tex.  App.  571. 

We  cannot  reverse  this  judgment  for  errors  committed  in 
the  lower  court  in  overruling  challenges  for  cause  to  jurors, 
even  though  defendants  exhausted  their  peremptory  chal- 
lenges, unless  it  is  further  shown  that  an  objectionable  juror 
Am.  St.  Rep.,  Vol.  IU.— 80 
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was  forced  upon  them,  and  sat  upon  the  case  after  they  had 
exhausted  their  peremptory  challenges.  This  doctrine  is  ably 
discussed  in  Loggins  v.  State,  12  Tex.  App.  65.  We  think  the 
reasoning  in  that  case  is  sound,  and  answers  the  objection 
here  made. 

In  addition  to  this  reason,  we  have  carefully  considered  the 
examinations  of  the  several  jurors  challenged  by  the  defend- 
ants peremptorily,  and  while  we  cannot  approve  all  that  was 
said  by  the  trial  judge  in  respect  to  some  of  them,  we  find  no 
such  error  in  the  rulings  of  the  court,  in  overruling  the  chal- 
lenges for  cause  as  to  any  of  them,  as  would  justify  a  reversal 
of  the  cause.  The  examinations,  as  they  appear  in  the  rec- 
ord of  the  forty-three  talesmen,  who  were  challenged  peremp- 
torily after  the  eleventh  juror  was  accepted,  show  that  many 
of  the  forty-three  challenges  were  exercised  arbitrarily,  and 
without  any  apparent  cause.  Such  challenges  were  not  com- 
pelled by  any  demonstrated  unfitness  of  the  jurors,  but  seem 
to  have  been  used  up  for  no  other  purpose  than  to  force  the 
selection  of  one  juror  after  the  forty-three  challenges  were  ex- 
hausted. 

The  only  question,  then,  which  we  deem  it  material  to  con- 
sider is,  Did  the  trial  court  err  in  overruling  the  challenge  for 
cause  of  Sanford,  the  twelfth  juror;  or,  in  other  words,  was  he 
a  competent  juror? 

The  following  is  the  material  portion  of  his  examination:  — 

"Have  you  an  opinion  as  to  whether  or  not  there  was  an 
offense  committed  at  the  Haymarket  meeting  by  the  throw- 
ing of  the  bomb?  A.  Yes.  Q.  Now,  from  all  that  you  have 
read,  and  all  that  you  have  heard,  have  you  an  opinion  as  to 
the  guilt  or  innocence  of  any  of  the  eight  defendants  of  the 
throwing  of  that  bomb?     A.  Yes.     Q.  You  have  an  opinion 

upon  that  question  also?     A.  I  have Q.  Now,  if  you 

should  be  selected  as  a  juror  in  this  case,  to  try  and  deter- 
mine it,  do  you  believe  that  you  could  exercise  legally  the 
duties  of  a  juror;  that  you  could  listen  to  the  testimony,  and 
all  of  the  testimony,  and  the  charge  of  the  court,  and  after 
deliberation,  return  a  verdict  which  would  be  right  and  fair  as 
between  the  defendants  and  the  people  of  the  state  of  Illinois? 
A.  Yes,  sir.  Q.  You  believe  that  you  could  do  that?  A.  Yes, 
sir.  Q.  You  could  fairly  and  impartially  listen  to  the  testi- 
mony that  is  introduced  here?  A.  Yes.  Q.  And  the  charge 
of  the  court,  and  render  an  impartial  verdict,  you  believe? 
A.  Yes.     Q-  Have  you  any  knowledge  of  the  principles  con- 
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tended  for  by  socialists,  communists,  and  anarchists?  A. 
Nothing,  except  what  I  read  in  the  papers.  Q.  Just  general 
reading?  A.  Yes.  Q.  You  are  not  a  socialist,  I  presume,  or 
a  communist?  A.  No,  sir.  Q.  Have  you  a  prejudice  against 
them,  from  what  you  have  read  in  the  papers?  A.  Decided. 
Q.  Do  you  believe  that  that  would  influence  your  verdict  in 
this  case,  or  would  you  try  the  real  issue  which  is  here,  as  to 
whether  these  defendants  were  guilty  of  the  murder  of  Mr. 
Degan  or  not,  or  would  you  try  the  question  of  socialism  and 
anarchism,  which  really  has  nothing  to  do  with  the  case? 
A.  Well,  as  I  know  so  little  about  it  in  reality  at  present,  it  is 
a  pretty  hard  question  to  answer.  Q.  You  would  undertake, 
you  would  attempt  of  course,  to  try  the  case  upon  the  evidence 
introduced   here  upon  the   issue  which  is    presented    here? 

A.  Yes,  sir Q.  Well,  then,  so  far  as  that  is  concerned. 

I  do  not  care  very  much  what  your  opinion  may  be  now,  for 
your  opinion  now  is  made  up  of  random  conversations  and 
from  newspaper  reading,  as  I  understand?  A.  Yes.  Q.  That 
is  nothing  reliable.  You  do  not  regard  that  as  being  in  the 
nature  of  sworn  testimony  at  all,  do  you?  A.  No.  Q.  Now, 
when  the  testimony  is  introduced  here,  and  the  witnesses  are 
examined,  you  see  them  and  look  into  their  countenances, 
judge  who  are  worthy  of  belief  and  who  are  not  worthy  of  be- 
lief, don't  you  think,  then,  you  would  be  able  to  determine  the 
question?  A.  Yes.  Q.  Regardless  of  any  impression  that 
you  might  have,  or  any  opinion  ?  A.  Yes.  Q.  Have  you  any 
opposition  to  the  organization  by  laboring  men  of  associations 
or  societies  or  unions,  so  far  as  they  have  reference  to  their 
own  advancement  and  protection,  and  are  not  in  violation  of 
law?  A.  No,  sir.  Q.  Do  you  know  any  of  the  mem'  ers  of 
the  police  force  of  the  city  of  Chicago?  A.  Not  one  by  name. 
Q.  You  are  not  acquainted  with  any  one  that  was  either 
injured   or   killed,  I   suppose,  at   the    Haymarket  meeting? 

A.  No Q.  If  you  should  be  selected  as  a  juror  in  this 

case,  do  you  believe  that,  regardless  of  all  prejudice  or  opin- 
ion which  you  now  have,  you  could  listen  to  the  legitimate 
testimony  introduced  in  court,  and  upon  that,  and  that  alone, 
render  and  return  a  fair  and  impartial,  unprejudiced,  and  un- 
biased verdict?     A.  Yes." 

The  foregoing  examination  was  by  the  defense.     The  fol- 
lowing was  by  the  state:  — 

"Q.  Upon  what  is  your  opinion  founded, — upon  newspaper 
reports?     A.  Well,  it  is  founded  on  the  general  theory  and 
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what  I  read  in  the  newspapers.  Q.  And  wnat  you  read  m 
the  papers?  A.  Yes,  sir.  Q.  Have  you  ever  talked  with 
any  one  that  was  present  at  the  Haymarket  at  the  time  the 
bomb  was  thrown?  A.  No,  sir.  Q.  Have  you  ever  talked 
with  any  one  who  professed  of  his  own  knowledge  to  know 
anything  about  the  connection  of  the  defendants  with  the 
throwing  of  that  bomb?  A.  No.  Q.  Have  you  ever  said  to 
any  one  whether  or  not  you  believed  the  statements  of  facts 
in  the  newspapers  to  be  true?  A.  I  have  never  expressed  it 
exactly  in  that  way;  but  still  I  have  no  reason  to  think  they 
were  false.  Q.  Well,  the  question  is  not  what  your  opinion 
of  that  was.  The  question  simply  is,  —  it  is  a  question  made 
necessary  by  our  statute,  perhaps?  A.  Well,  I  don't  recall 
whether  I  have  or  not.  Q.  So  far  as  you  know,  then,  you 
never  have?  A.  No,  sir.  Q.  Do  you  believe  that,  if  taken  as 
a  juror,  you  can  try  this  case  fairly  and  impartially,  and  ren- 
der a  verdict  upon  the  law  and  the  evidence?     A.  Yes." 

It  is  objected  that  Sanford  had  formed  such  an  opinion  as 
disqualified  him  from  sitting  upon  the  jury. 

It  is  apparent  from  the  foregoing  examination  that  the 
opinion  of  the  juror  was  based  upon  rumor  or  newspaper 
statements,  and  that  he  had  expressed  no  opinion  as  to  the 
truth  of  such  rumors  or  statements.  He  stated  upon  oath  that 
he  believed  he  could  fairly  and  impartially  render  a  verdict 
in  the  case  in  accordance  with  the  law  and  the  evidence. 
That  the  trial  court  was  satisfied  of  the  truth  of  his  statement 
would  appear  from  the  fact  that  the  challenge  for  cause  was 
overruled. 

Therefore,  the  examination  of  the  juror  shows  a  state  of 
facts  which  brings  his  case  exactly  within  the  scope  and 
meaning  of  the  third  proviso  of  section  14  of  chapter  78,  en- 
titled "  Jurors,"  of  our  Revised  Statutes.  That  proviso  is  as 
follows:  "And  provided  further,  that  in  the  trial  of  any  crimi- 
nal cause  the  fact  that  a  person  called  as  a  juror  has  formed 
an  opinion  or  impression,  based  upon  rumor  or  upon  newspa- 
per statements  (about  the  truth  of  which  he  has  expressed  no 
opinion),  shall  not  disqualify  him  to  serve  as  a  juror  in  such 
case,  if  he  shall,  upon  oath,  state  that  he  believes  he  can 
fairl}'  and  impartially  render  a  verdict  therein  in  accordance 
with  the  law  and  the  evidence,  and  the  court  shall  be  satisfied 
of  the  truth  of  such  statement." 

In  Wilson  v.  People,  94  111.  299,  one  William  Gray  was 
examined  touching  his  qualifications  as  a  juror,  and  said:  "I 
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have  read  newspaper  accounts  of  the  commission  of  the  crime 
with  which  the  defendant  is  charged,  and  have  also  conversed 
with  several  persons  in  regard  to  it  since  coming  to  Carthage, 
and  during  my  attendance  upon  this  term  of  court;  do  not 
know  whether  they  are  witnesses  in  the  case  or  not;  do  not 
know  who  the  witnesses  in  the  case  are.  From  accounts  I 
have  read,  and  from  conversations  I  have  had,  I  have  formed 
an  opinion  in  the  case;  would  have  an  opinion  now  if  the  facts 
should  turn  out  as  I  heard  them,  and  I  think  it  would  take 
gome  evidence  to  remove  that  opinion;  would  be  governed  by 
the  evidence  in  the  case,  and  can  give  the  defendant  a  fair 
and  impartial  trial,  according  to  the  law  and  the  evidence." 
Gray  was  challenged  for  cause,  and  the  challenge  overruled 
by  the  trial  court.  We  held  that  all  objection  to  Gray's  com- 
petency was  clearly  removed  by  the  proviso  above  quoted.  We 
also  there  said:  "The  opinion  formed  seems  not  to  have  been 
decided,  but  one  of  a  light  and  transient  character,  which  at 
no  time  would  have  disqualified  the  juror  from  serving." 

The  expressions  of  Sanford  in  the  case  at  bar  as  to  the  opin- 
ion formed  by  him  are  not  so  strong  as  those  used  by  Gray  in 
the  Wilson  case  in  regard  to  his  opinion.  Sanford's  impres- 
sions were  not  such  as  would  refuse  to  yield  to  the  testimony 
that  might  be  offered;  nor  were  they  such  as  to  close  his  mind 
to  a  fair  consideration  of  the  testimony.  They  were  not 
"strong  and  deep  impressions,"  such  as  are  referred  to  by 
Chief  Justice  Marshall,  when  he  said,  upon  the  trial  of  Aaron 
Burr  for  treason:  "Those  strong  and  deep  impressions  which 
will  close  the  mind  against  the  testimony  which  may  be 
ofiFered  in  opposition  to  them,  which  will  combat  that  testi- 
mony and  resist  its  force,  do  constitute  a  sufficient  objection" 
to  a  juror:  1  Burr's  Trial,  416. 

Counsel  for  the  defense  seem  to  claim,  in  their  argument, 
that  the  proviso  above  quoted  is  unconstitutional,  in  that  it 
violates  section  9  of  article  2  of  the  present  constitution  of  this 
state,  which  guarantees  to  the  accused  party  in  every  criminal 
prosecution  "a  speedy,  public  trial,  by  an  impartial  jury  of  the 
county  or  district  in  which  the  offense  is  alleged  to  have  been 
committed."  We  do  not  think  that  the  proviso  is  unconstitu- 
tional for  the  reason  stated.  The  rule  which  it  lays  down, 
when  wisely  applied,  does  not  lead  to  the  selection  of  partial 
jurors.  On  the  contrary,  it  tends  to  secure  intelligence  in  the 
jury-box,  and  to  exclude  from  it  that  dense  ignorance  which 
has  often  Bubjected  the  jury-system  to  just  criticism.     A  stat- 
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ute  upon  this  subject  similar  to  ours,  and  attacked  as  uncon- 
stitutional for  the  same  reason  here  indicated,  was  held  to  be 
constitutional  by  the  court  of  appeals  in  the  state  of  New 
York,  in  Stokes  v.  People,  53  N.  Y.  171;  13  Am.  Rep.  492. 

The  juror  Sanford  further  stated  that  he  had  a  prejudice 
against  socialists,  communists,  and  anarchists.  This  did  not 
disqualify  him  from  sitting  as  a  juror.  If  the  theories  of  the 
anarchist  should  be  carried  into  practical  effect,  they  would 
involve  the  destruction  of  all  law  and  government.  Law  and 
government  cannot  be  abolished  without  revolution,  blood- 
shed, and  murder.  The  socialist  or  communist,  if  he  at- 
tempted to  put  into  practical  operation  his  doctrine  of  a 
community  of  property,  would  destroy  individual  rights  in 
property.  Practically  considered,  the  idea  of  taking  a  man's 
property  from  him  without  his  consent,  for  the  purpose  of 
putting  it  into  a  common  fund  for  the  benefit  of  the  coramu 
nity  at  large,  involves  the  commission  of  theft  and  robbery. 
Therefore,  the  prejudice  which  the  ordinary  citizen,  who  looks 
at  things  from  a  practical  standpoint,  would  have  against 
anarchism  and  communism,  would  be  nothing  more  than  a 
prejudice  against  crime. 

In  Winnesheik  Insurance  Co.  v.  Schueller,  60  111.  465,  we 
said:  "A  man  may  have  a  prejudice  against  crime,  against 
a  mean  action,  against  dishonesty,  and  still  be  a  competent 
juror.  This  is  proper,  and  such  prejudice  will  never  force  a 
jury  to  prejudge  an  innocent  and  honest  man."  In  Robinson 
V.  Randall,  supra,  we  again  said:  "  The  mere  fact,  therefore, 
that  a  juror  may  have  a  prejudice  against  crime  does  not  dis- 
qualify him  as  a  juror.  A  juror  may  be  prejudiced  against 
larceny,  or  burglary,  or  murder,  and  yet  such  fact  would  not 
in  the  least  disqualify  him  from  sitting  upon  a  jury  to  try 
some  person  who  might  be  charged  with  one  of  these  crimes." 

Sanford  stated  that  he  would  "  attempt  to  try  the  case  upon 
the  evidence  introduced  here  upon  the  issue  which  is  presented 
here."  The  issue  presented  was  whether  the  defendants  wero 
guilty  or  not  guilty  of  the  murder  of  Matthias  J.  Degan.  Any 
prejudice  against  communism  or  anarchism  would  not  render 
a  juror  incapable  of  trying  that  issue  fairly  and  impartially. 

We  cannot  see  that  the  trial  court  erred  in  overruling  the 
challenge  for  cause  of  the  twelfth  juror.  This  being  so,  it 
does  not  appear  that  the  defendants  were  injured,  or  that 
their  rights  were  in  any  way  prejudiced  by  his  selection  as  a 
juryman. 


Bept.  1887.]  Spies  v.  People.  471 

On  the  motion  tor  a  new  trial,  the  defendants  read  three 
i.ilidavits,  for  the  purpose  of  showing  that  shortly  after  May 
4,  188G,  two  of  the  jurors  had  given  utterance  to  expressions 
showing  prejudice  against  the  defendants.  The  two  jurors 
made  counter-affidavits,  denying  that  they  used  the  expres- 
sions attributed  to  them. 

Wc  do  not  think  that  the  affidavits  satisfactorily  proved 
previously  expressed  opinions  on  the  part  of  the  two  jurors 
referred  to.  It  is  a  dangerous  practice  to  allow  verdicts  to  be 
set  aside  upon  ex  parte  affidavits  as  to  what  jurors  are  claimed 
to  have  said  before  they  were  summoned  to  act  as  jurymen. 
The  parties  making  such  affidavits  submit  to  no  cross-exami- 
nation, and  the  correctness  of  their  statements  is  subjected  to 
no  test  whatever.  We  adhere  to  the  views  which  we  have  re- 
cently expressed  upon  this  subject  in  the  case  of  Hughes  v. 
People,  116  111.  330. 

The  defendants  claim  that  although  they  were  entitled  to 
one  hundred  and  sixty  peremptory  challenges,  yet  the  state 
was  entitled  to  only  twenty,  and  they  charged  it  as  error  that 
the  state  was  allowed  to  peremptorily  challenge  more  than 
twenty  talesmen.  The  statute  says:  "The  attorney  prosecut- 
ing on  behalf  of  the  people  shall  be  admitted  to  a  peremptory 
challenge  of  the  same  number  of  jurors  that  the  accused  is 
entitled  to":  R.  S.,  c.  38,  sec.  432.  We  cannot  conceive  how 
language  can  be  plainer  than  that  here  used.  It  explains 
itself,  and  requires  no  further  remark. 

The  defendants  also  claim  that  the  trial  court  erred  in  re- 
fusing a  separate  trial  from  the  other  defendants  to  the  de- 
fendants Spies,  Schwab,  Fielden,  Neebe,  and  Parsons.  Error 
cannot  be  assigned  upon  the  refusal  to  grant  separate  trials 
where  several  are  jointly  indicted.  It  was  a  matter  of  discre- 
tion with  the  court  below.  We  so  decided  in  Maton  v.  People, 
15  111.  536.  We  are  unable  to  see  any  abuse  of  the  discretion 
in  this  case. 

Defendants  also  take  exceptions  to  the  conduct  of  the  special 
bailiff.  The  regular  panel  having  been  exhausted,  and  the 
defendants  having  objected  "to  the  sheriff  summoning  a  sufll- 
cient  number  of  persons  to  fill  the  panel "  of  jurors,  the  court 
appointed  a  special  bailiff  named  Ryce  to  summon  such  per- 
sons, under  section  13,  chapter  78,  of  the  Revised  Statutes. 
On  the  motion  for  new  trial,  defendants  read  the  affidavit  of 
one  Stevens,  in  which  Stevens  swore  that  he  had  heard  one 
Favor  say  that  he.  Favor,  had  heard  Ryce  say  that  he,  Ryce, 
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vras  summoning  as  jurors  such  men  as  the  defense  would  be 
compelled  to  challenge  peremptorily,  etc.  The  defendants 
then  made  a  motion,  based  upon  this  affidavit,  that  Favor  be 
compelled  to  come  into  court  and  testify  to  what  Ryce  had 
said  to  him.  The  refusal  of  the  court  to  grant  the  application 
is  complained  of  as  error. 

The  statements  in  the  affidavit  were  mere  hearsay,  and  were 
too  indefinite  and  remote  to  base  any  motion  upon.  More- 
over, if  Ryce  did  make  the  remark  in  question  to  Favor,  it 
does  not  appear  that  defendants  were  harmed  by  it.  There  is 
nothing  to  show  that  Ryce  made  any  remarks  of  any  kind, 
proper  or  improper,  to  the  jurors  whom  he  summoned.  In 
addition  to  this,  it  is  not  shown  that  the  defendants  served 
Favor  with  a  subpoena,  so  as  to  lay  a  foundation  for  compel- 
ling his  attendance. 

We  think  that  the  course  pursued  on  the  trial  in  regard  to 
the  manner  of  impaneling  the  jury  was  correct,  and  in  accord- 
ance with  the  plain  meaning  of  section  21,  chapter  78,  of  the 
Revised  Statutes.  That  section  says  "  that  the  jury  shall  be 
passed  upon  and  accepted  in  panels  of  four  by  the  parties, 
commencing  with  the  plaintiff."  The  state  is  not  called  upon 
to  tender  the  defendants  a  second  panel  before  the  defendants 
tender  it  back  four. 

We  cannot  see  that  the  remarks  of  the  state's  attorney,  in 
nis  argument  to  the  jury,  were  marked  by  any  such  impro- 
prieties as  require  a  reversal  of  the  judgment:  Wilson  v.  People, 
supra;  Garrity  v.  People,  107  111.  162. 

In  their  lengthy  argument,  counsel  for  the  defense  make 
some  other  points  of  minor  importance,  which  are  not  here 
noticed.  As  to  these,  it  is  sufficient  to  say  that  we  have  con- 
sidered them  and  do  not  regard  them  as  well  taken. 

The  judgment  of  the  criminal  court  of  Cook  County  is  af- 
firmed. 

Judgment  affirmed. 

MuLKEY,  J.  Not  intending  to  file  a  separate  opinion,  as  I 
should  have  done  had  health  permitted,  I  desire  to  avail  my- 
self of  this  occasion  to  say  from  the  bench,  that  while  I  con- 
cur in  the  conclusion  reached,  and  also  in  the  general  view 
presented  in  the  opinion  filed,  I  do  not  wish  to  be  understood 
as  holding  that  the  record  is  free  from  error,  for  I  do  not  think 
it  is.  I  am  nevertheless  of  opinion  that  none  of  the  errors 
complained  of  are  of  so  serious  a  character  as  to  require  a  re- 
versal of  the  judgment. 
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In  view  of  the  number  of  defendants  on  trial,  the  great 
length  of  time  it  was  in  progress,  the  vast  amount  of  testi- 
mony ofifered  and  passed  upon  by  the  court,  and  the  ahnost 
numberless  rulings  the  court  was  required  to  make,  the  won- 
der with  me  is  that  the  errors  were  not  more  numerous  and 
more  serious  than  they  are. 

In  short,  after  having  carefully  examined  the  record,  and 
given  all  the  questions  arising  upon  it  my  very  best  thought, 
with  an  earnest  and  conscientious  desire  to  faithfully  dis- 
charge my  whole  duty,  I  am  fully  satisfied  that  the  conclu- 
sion reached  vindicates  the  law,  does  complete  justice  between 
the  prisoners  and  the  state,  and  that  it  is  fully  warranted  by 
the  law  and  the  evidence. 


This  case  was  subsequently  argued  in  the  supreme  court  of  the  United 
States,  —  Sjnes  v.  Illinois,  123  U.  S.  131,  —  having  come  before  that  court  upon 
a  petition  for  a  writ  of  error  which  had  been  first  presented  to  Mr.  Justice 
Harlan.  Upon  the  application  itself,  the  court,  Mr.  Chief  Justice  Waitc, 
said:  "When,  as  in  this  case,  application  is  made  to  us,  on  the  suggestion  of 
one  of  our  number,  to  whom  a  similar  application  had  been  previously  ad- 
dressed, for  the  allowance  of  a  writ  of  error  to  the  highest  court  of  a  state, 
under  section  709  of  the  Revised  Statutes,  it  is  our  duty  to  ascertain,  not  only 
whether  any  question  reviewable  here  was  made  and  decided  in  the  court 
below,  but  whether  it  is  of  a  character  to  justify  us  in  bringing  the  judg- 
ment here  for  re-examination.  In  our  opinion,  the  writ  ought  not  to  be 
allowed  by  the  court,  if  it  appears  from  the  face  of  the  record  that  the  de- 
cision of  the  federal  question  which  is  complained  of  was  so  plainly  right  as 
not  to  require  argument,  and  especially  if  it  is  in  accordance  with  our  well- 
considered  judgments  in  similar  cases.''  The  court  then  proceeds  to  a  con- 
sideration of  the  questions  involved  in  the  case,  as  determining  its  jurisdiction. 
These  questions  were:  1.  The  validity  of  a  state  statute  which  it  was  claimed 
was  repuguanf  to  the  constitution  of  the  United  States,  and  under  which  a 
trial  jury  was  selected  and  impaneled;  2.  That  the  decision  of  the  state 
court  was  against  the  right  and  privilege  which  the  petitioners  had,  under 
the  constitution  of  the  United  States, to  a  trial  by  an  impartial  jury;  3.  That 
the  statute,  as  construed  by  the  court,  abridged  the  rights  and  privileges 
of  the  petitioners,  contrary  to  the  fourteenth  amendment  of  the  federal  con- 
stitution; 4.  That  the  petitioners  were  compelled  to  give  evidence  against 
themselves,  contrary  to  the  provisions  of  the  constitution  of  the  United 
States;  5.  That  the  petitioners  were  denied  the  "equal  protection  of  the 
laws, "  guaranteed  by  the  fourteenth  amendment  of  the  constitution.  Arti- 
cles 4,  5,  6,  and  14  of  the  amendments  of  the  constitution  were  particularly 
relied  on  by  the  petitioners.  It  was  held  "that  the  first  ten  articles  of 
amendment  were  not  intended  to  limit  the  powers  of  state  governments  in 
respect  to  their  own  people,  but  to  operate  on  the  national  government 
alone";  and  upon  the  point  "that  the  trial  court,  acting  under  this  [state] 
statute,  and  in  accordance  with  its  requirements,  compelled  the  petitioners, 
against  their  will,  to  submit  to  a  trial  by  a  jury  that  was  not  impartial,  and 
thus  deprived  tliem  of  one  of  the  fundamental  rights  which  they  had,  as  citizens 
of  the  United  States,  under  the  national  constitution,  and  if  the  sentence  of 
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death  is  carried  into  execution,  they  will  be  deprived  of  their  lives  without 
due  process  of  law,"  it  was  decided  that  the  statute,  as  construed  by  the  trial 
court,  was  not  repugnant  to  the  constitution  of  the  state  or  of  the  United 
States,  and  was  therefore  not  open  to  the  objection  made  to  it  by  the  peti- 
tioners. *  The  cases  of  l/opt  v.  Utah,  120  U.  S.  430,  and  ITayes  v.  Missouri, 
120  Id.  68,  71,  in  regard  to  a  challenge  by  a  defendant  in  a  criminal  action 
by  a  juror,  were  both  affirmed;  and  the  case  of  Smith  v.  Eames,  3  Scam. 
76,  81,  and  the  note  thereto  36  Am.  Dec.  521,  wherein  the  law  as  to  chal- 
lenges to  jurors  is  fully  discussed,  is  specially  referred  to  by  the  court.  Upon 
the  question  raised  —  under  the  provisions  above  referred  to  of  the  federal 
constitution  —  that  the  defendant  Spies  had  been  compelled  to  testify  against 
himself  upon  cross-examination,  he  having  oflfered  himself  as  a  volutnary  wit- 
ness, it  was  said  that:  "  Whether  a  cross-examination  must  be  confined  to 
matters  pertinent  to  the  testimony  in  chief,  or  may  be  extended  to  the  mat- 
ters in  issue,  is  certainly  a  question  of  state  law,  as  administered  in  the  courts 
of  the  state,  and  not  of  federal  law. "  As  to  the  alleged  unreasonable  search 
and  seizure  of  certain  property  and  papers  of  the  defendants,  and  especially 
of  a  certain  letter  of  Most,  about  which  Spies  was  cross-examined,  it  appeared 
that  the  objection  was  not  made  in  the  court  below,  and  the  court  declared 
that  "to  give  us  jurisdiction,  under  section  709  of  the  Revised  Statutes,  be- 
cause of  the  denial  by  a  state  court  of  any  right,  privilege,  or  immunity 
claimed  under  the  constitution,  or  any  treaty  or  statute  of  the  United  States, 
it  must  appear  on  the  record  that  such  title,  right,  privilege,  or  immunity  was 
'  specially  set  up  or  claimed '  at  the  proper  time,  in  the  proper  way.  To  be 
reviewable  here,  the  decision  must  be  against  the  right  so  set  up  or  claimed. 
As  the  supreme  court  of  the  state  was  reviewing  the  decision  of  the  trial 
court,  it  must  appear  that  the  claim  was  made  in  that  court,  because  the  su- 
preme court  was  only  authorized  to  review  the  judgment  for  errors  committed 
there,  and  we  can  do  no  more.  This  is  not  ....  a  question  of  a  waiver  of 
a  right  under  the  constitution,  laws,  or  treaties  of  the  United  States,  but  a 
question  of  claim.  If  the  right  was  not  set  up  or  claimed  in  the  proper  court 
below,  the  judgment  of  the  highest  court  of  the  state  in  the  action  is  conclu- 
sive so  far  as  the  right  of  review  here  is  concerned  ";  and  the  same  determina- 
tion was  arrived  at  in  regard  to  the  claim  raised  in  behalf  of  Spies  and 
Fielden,  —  "Spies  having  been  born  in  Germany,  and  Fielden  in  Great 
Britain,  —  that  they  [had]  been  denied,  by  the  decision  of  the  court  below, 
rights  guaranteed  to  them  by  treaties  between  the  United  States  and  their 
respective  countries";  and  the  objection  "that  the  defendants  were  not 
actually  present  in  the  supreme  court  of  the  state  at  the  time  the  sentence 
was  pronounced  "  was  disposed  of  on  the  ground  that  it  did  not  appear  of 
record  that  they  were  not  present,  and  if  this  were  not  true,  the  record 
must  be  corrected  below,  and  that  it  would  "be  time  enough  to  consider 
whether  the  objection  presents  a  federal  question  when  the  correction  has 
been  made."  The  judgment  of  the  court  was,  that  "being  of  opinion  that 
the  federal  questions  presented  by  the  counsel  for  the  petitioners,  and  which 
they  say  they  desire  to  argue,  are  not  involved  in  the  determination  of  the 
case  as  it  appears  on  the  face  of  the  record,  we  deny  the  writ ";  and  the  peti- 
tion was  therefore  dismissed. 

Conspiracy  Defined:  See  note  51  Am.  Dec.  82;  United  States  v.  Ooldherg, 
7  Biss.  175;  4  Lawson's  Criminal  Defenses,  ed.  1887,  565;  Commonwealth  v. 
Hunt,  4  Met.  Ill;  38  Am.  Dec.  347;  4  Lawson's  Criminal  Defenses,  ed.  1887. 
537;  Staie  v.  Wilson,  30  Conn.  500,  507;  Johnson  v.  State,  26  N.  J.  L.  313; 
United  States  v.  NunnemacJier,  7  Biss.  Ill;  State  v.  Norton,  23  N.  J.  L.  33,  44. 
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Character  and  Nature  of  the  Offense:  See  note  51  Am.  Dec.  82.  Gen- 
erally, in  the  various  states  conspiracy  is  indictable  as  a  common-law  offense* 
or  exists  as  such  outside  of  the  statutes:  State  v.  Norton,  23  N.  J.  L.  33; 
State  V.  Pulle,  12  Minn.  164;  Staie  v.  Cawood,  2  Stew.  360;  Commonwealth  v. 
Hunt,  4  Met.  Ill;  38  Am.  Dec.  347;  4  Lawson's  Criminal  Defenses,  ed.  1887» 
537.  But  see  State  v.  Ohio  etc.  R.  R.  Co.,  23  Ind.  362;  Bealv.  State,  15  Id. 
378;  Estea  v.  Carter,  10  Iowa,  400.  And  conspiracy,  at  the  common  law,  i» 
not  cognizable  as  such  in  the  federal  courts,  not  being  defined  by  any  act  of 
Congress  as  an  offense  against  the  United  States:  United  States  v.  Martin,  4 
Cliff.  156;  United  States  v.  Walsh,  5  Dill.  58;  4  Lawson's  Criminal  Defenses, 
ed.  1887,  561,  562. 

What  Constitutes  Indictable  Conspiracy.  —  To  constitute  indictable 
conspiracy,  there  must  be  a  combination  of  two  or  more  persons  to  commit 
some  act  known  as  an  offense  at  common  law,  or  that  has  been  declared  such 
by  statute:  Alderman  v.  People,  4  Mich.  414;  69  Am.  Dec.  321;  People  v. 
Ridiards,  1  Mich.  216;  51  Am.  Dec.  75,  and  note  83,  90;  State  v.  Noyes,  25 
Vt.  415,  421;  Commonwealth  v.  Hunt,  4  Met.  Ill;  38  Am.  Dec.  347;  4  Law- 
son's  Criminal  Defenses,  ed.  1887,  537;  though  "it  is  by  no  means  neces- 
sary that  the  offense  be  malum  inse.  It  is  sufficient  if  it  be  criminal,  or  even 
be  prohibited  under  penalties  by  statute  ":  Hazen  v.  Commonwealth,  23  Pa. 
St.  355,  363.  A  conspiracy  may  be  indictable,  although  the  act  contemplated 
be  not  itself  indictable,  or  where  the  act  intended,  if  committed  by  an  indi- 
vidual, would  not  be  criminal:  State  v.  Norton,  23  N.  J.  L.  33,  44,  and 
cases  cited;  State  v.  Rowley,  12  Conn.  101;  note  to  51  Am.  Dec.  83.  And 
"an  indictment  lies,  not  only  where  a  conspiracy  is  entered  into  for  an 
illegal  purpose,  but  also  where  it  is  to  effect  a  legal  purpose  by  the  use  of  un- 
lawful means,  and  this,  although  such  purpose  be  not  effected":  Hazen  v. 
Commonwealth,  23  Pa.  St.  354,  363.  So  an  indictment  may  be  brought  for 
conspiracy  to  procure  criminal  process  for  improper  purposes  against  the  offi- 
cer who  executes  the  same,  the  prosecutor,  and  all  others  concerned  in  the 
matter:  Slomer  v.  People,  25  111.  70;  76  Am.  Dec.  786.  But  so  long  as  th& 
design  rests  merely  in  intention,  it  is  not  indictable:  4  Lawson's  Criminal 
Defenses,  ed.  1887,  p.  616,  sec.  217. 

Conspiracies  to  Commit  Crimes  or  Misdemeanors,  or  to  Induce  Oth- 
ers TO  Commit  Them:  See  note  51  Am.  Dec.  90,  for  discussion  of  thes© 
points  in  extenso. 

Concurrence  of  Several  Members.  —  Common  design  is  necessary,  since, 
in  the  absence  of  proof  of  a  common  design,  there  can  be  no  conviction  for  tho 
act  of  mere  associate:  State  v.  Trice,  88  N.  C.  627.  But  it  is  a  conspiracy, 
and  punishable  by  law,  for  several  persons  to  persuade  a  maiden  lady,  her 
father  and  mother,  that  a  forged  license  is  genuine,  and  that  one  of  their 
number  is  a  justice  of  the  peace,  and  thus  gain  the  consent  of  such  father, 
mother,  and  daughter  to  the  marriage  of  the  latter:  State  v.  Murphy,  6  Ala. 
765;  41  Am.  Dec.  79. 

Influence  upon  Society  of  the  Act  Done  a  Determining  Faci'or  i» 
the  Crime.  — The  influence  which  the  act,  if  done,  would  have  upon  society 
determines  whether  it  is  a  criminal  conspiracy  to  combine  to  accomplish  such 
act.  The  inquiry  is  not  confined  to  the  question  whether  the  act  itself  might 
subject  the  offender  to  punishment,  since  criminal  conspiracy  may  exist  where 
the  act  contemplated  is  not  itself  criminally  punishable:  Smith  v.  People,  25 
lU.  17;  76  Am.  Dec.  780. 

Prior  Agreement.  —  A  previous  concert  to  effect  the  unlawful  purpose  is 
necessary,  or  there  is  no  conspiracy:  Regina  v.  Absolon,  1  Post.  &  F.  493. 
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There  must  be  some  agreement,  —  a  union  or  concert  of  two  or  more  minds 
■in  a  thing  done  or  to  be  done,  —  and  the  assent  must  be  real,  and  not  feigned: 
Woodworth  v.  Stale,  20  Tex.  App.  375.  Although  two  parties  may  coincide  in 
intent,  and  yet  neither  combine  or  confederate:  StxUe  v.  Nauert,  2  Mo.  App. 
"295;  and  see  4  Lawson's  Criminal  Defenses,  ed.  1887,  p.  616,  sec.  217.  And 
the  mere  fact  that  two  or  more  parties  may  have  acted  together  in  the  com- 
mission of  the  offense  is  no  evidence  of  a  previous  conspiracy.  "It  would  be 
a  doctrine  fraught  with  mischievous  results,  if  the  mere  proof  of  an  actual 
commission  of  a  criminal  act  by  two  or  more  parties  was  sufficient  in  itself  to 
justify  the  conclusion  that  a  conspiracy  had  been  formed  a  week  or  a  month 
before '':  Loggins  v.  State,  8  Tex.  App.  434,  442. 

Actual  Agreement  not  Required.  —  Agreement  may  be  either  Ex- 
press OR  Implied.  Although  a  previous  concert  is  essential,  and  some 
agreement  is  required,  yet  it  is  not  necessary  to  show  a  coming  together  of 
the  defendants,  and  that  they  actually  agreed  upon  a  common  purpose,  and 
the  manner  of  carrying  it  out.  It  is  only  requisite  to  prove  that  their  acts 
were  done  with  a  view  to  accomplish  the  same  purpose,  and  chat  frequently 
the  same  means  were  employed,  part  being  done  by  one  person  and  part  by 
another  for  the  purpose  of  completing  the  purpose  intended  so  as  to  effect 
the  same  result.  This  being  shown,  a  jury  will  be  warranted  in  the  conclu? 
sion  that  there  was  a  conspiracy  to  attain  that  result:  The  Mussell  Slouijh  CasA 
(United  States  v.  Doyk),  6  Saw.  612,  GIB;  United  States  v.  Rindsko-pf,  G  Biss. 
259.  Nor  need  the  agreement  be  between  all  the  parties  to  do  the  unlawful 
act.  It  is  sufficient  if  they  all  had  the  same  illegal  purpose  —  the  same  com- 
mon design  —  in  view,  and  that  each  acted  a  certain  part,  which  might  accom- 
plish, or  tend  to  its  accomplishment:  Id.  This  doctrine  is  well  stated  in  the 
case  of  United  States  v.  Babcock,  3  Dill.  582,  585.  The  court  there  says:  "It 
is  not  necessary,  to  constitute  a  conspiracy,  that  two  or  more  persons  should 
meet  together  and  enter  into  an  explicit  or  formal  agreement  for  an  unlawful 
scheme,  or  that  they  should  directly,  by  words  or  in  writing,  state  what  the 
the  unlawful  scheme  was  to  be,  and  the  details  of  the  plan  or  means  by  which 
the  unlawful  combination  was  to  be  made  effective.  It  is  sufficient  if  two 
or  more  persons,  in  any  manner  or  through  any  contrivance,  positively  or 
tacitly  come  to  a  mutual  understanding  to  accomplish  a  common  and  unlaw- 
ful design."  And  see  United  States  v.  Goldberg,  7  Biss.  175;  i  Lawson's 
Criminal  Defenses,  ed.  1887,  565. 

Sufficiency  of  Evidence  in  Such  Cases,  —  If  several  persons  take  several  steps, 
all  tending  towards  one  obvious  pxirpose,  it  is  for  the  jury  to  say  whether 
those  persons  had  not  combined  together  to  bring  about  that  end  which  their 
conduct  so  obviously  appears  adapted  to  effectuate:  Regina  v.  Duffield,  5  Cox 
C.  C.  404. 

Must  be  More  than  One  Party  —  Active  Participation  of  Some 
Kind  Necessary.  —  "To  authorize  a  conviction  for  conspiracy,  there  must 
be  proved  to  have  been  more  than  one  person  guilty,  and  it  needs  something 
more  than  proof  of  mere  passive  cognizance  of  fraudulent  or  illegal  action  of 
others  to  sustain  conspiracy.  There  must  be  something  showing  active  par- 
ticipation of  some  kind  by  the  parties  charged  ":  2  Wharton's  Crim.  Law, 
7th  ed.,  sees.  23,  55,  cited  in  Eoans  v.  People,  90  111.  384;  4  Lawson's  Crim- 
inal Defenses,  524,  529.  So  a  husband  and  wife  alone  cannot  commit  a 
conspiracy:  3  Lawson's  Criminal  Defenses,  ed.  1887,  86;  CommonwealUi  v. 
Woods,  7  Boston  Law  Rep.  58. 

Party  may  be  Guilty  though  not  in  at  Inception.  — The  time  when 
one  entered  into  a  conspiracy  docs  not  make  any  difference  as  to  liia  re- 
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aponsibility  for  acts  done  to  carry  out  the  common  purpose:  Ave7-y  v.  StatCf 
10  Tex.  Ct.  App.  Crim.  Caa.  199,  212;  United  States  v.  BaJbcock,  3  Dill.  586; 
Cox  V.  StaU,  8  Tex.  App.  254,  300;  Uruted  States  v.  Sacia,  2  Fed.  Rep.  754. 
The  rule  being  that  a  new  party  to  a  previously  formed  conspiracy  becomes 
a  fellow-conspirator  from  the  moment  he  agrees  to  become  a  party  to  the 
unlawful  transaction,  or  does  any  act  in  furtherance  of  the  original  design: 
People  V.  Mather,  4  Wend.  229;  21  Am.  Dec.  122;  and  this  rule  has  been  held 
to  apply  to  all  acts  perpetrated  as  well  before  as  afterwards:  United  States  v. 
Sacia,  2  Fed.  Rep.  754;  Cox  v.  State,  8  Tex.  App.  254,  300;  and  this  was 
declared  in  the  last  case  to  be  so  whether  the  parties  be  indicted  and  tried 
separately  or  jointly.  But  in  State  v.  Duncan,  64  Mo.  266,  it  was  decided 
that  the  mere  fact  that  a  party  joins  a  band  of  persons  for  an  unlawful  pur- 
pose, such  as  horse-stealing,  does  not  render  him  liable  for  acts  done  by  the 
others  prior  to  his  becoming  a  member,  it  not  appearing  that  he  received 
any  part  of  the  stolen  property  or  its  proceeds:  State  v.  Duncan,  64  Mo. 
266;  and  see  4  Lawson's  Criminal  Defenses,  ed.  1887,  p.  616,  sec.  218. 

Same  Conspiracy  although  New  Parties  are  A  dded. —  The  addition  of  new  par- 
ties after  a  conspiracy  is  formed  does  not  necessarily  destroy  the  identity  of 
the  conspiracy,  but  it  continues  as  the  same  conspiracy:  United  States  v. 
NunnemacJier,  7  Biss.  111. 

Not  Actually  Present  at  Consummation  —  Constbuctive  Presence.  — 
Although  the  rule  is,  that  if  the  accused  was  present  and  committed  the  crime 
with  his  own  hands,  or  abetted  and  aided  another  in  its  consummation,  he  is 
deemed  to  expressly  assent  thereto  {Lamb  v.  People,  96  111.  73, 82),  yet  the  pres- 
ence necessary  to  constitute  one  a  principal  in  a  felony  may  be  constructive,, 
as  where  he  acts  with  another  in  pursuance  of  a  common  design,  and  is  so  sit- 
uated as  to  bo  able  to  render  aid  to  his  confederates  with  a  view  to  insure  the 
success  of  the  common  purpose:  McCarney  v.  People,  83  N.  Y.  408. 

Whether  Means  Used  must  Effect  Intended  Design.  —  In  a  charge 
for  conspiracy  to  cheat  and  defraud,  the  offense  is  not  complete,  although 
there  may  have  been  an  intention  to  defraud,  if  the  means  used  could  not 
possibly  have  that  effect:  March  v.  People,  7  Barb.  391;  4  Lawson's  Criminal 
Defenses,  ed.  1887,  530. 

Specific  Malice  —  Original  Design  not  Carried  out  —  Guilt  of  One, 
Guilt  of  All  —  Result  Different  from  That  Intended  —  Construct- 
ive Guilt. — The  rule  is,  that  each  conspirator  "is  responsible  for  every- 
thing done  by  his  confederates  which  follows  incidentally  in  the  execution  of 
the  common  design  as  one  of  its  probable  and  natural  consequences,  even 
though  it  was  not  intended  as  a  part  of  the  original  design  or  common  plan. 
In  other  words,  the  act  must  be  the  ordinary  and  probable  effect  of  the 
wrongful  act  specifically  agreed  on,  so  that  the  connection  between  them  may 
be  reasonably  apparent,  and  not  a  fresh  and  independent  i)roduct  of  the  mind 
of  one  of  the  confederates  outside  of  or  foreign  to  the  common  design": 
Bowers  v.  State,  24  Tex.  App.  542,  550;  State  v.  Myers,  19  Iowa,  517;  Cox  v. 
State,  8  Tex.  App.  254;  United  States  v.  Doyle,  6  Raw.  612;  Phillips  v.  StatCy 
6  Tex.  App.  364;  United  States  v.  BtUler,  1  Hughes,  457;  United  States  v. 
Nunnemacher,  7  Biss.  Ill;  Hanna  v.  People,  86  111.  243;  Stevenson  v.  StaU, 
17  Tex.  App.  618;  Miller,  v.  State,  25  Wis.  384;  Breese  v.  State,  12  Ohio 
St.  146;  80  Am.  Dec.  340;  Moody  v.  State,  6  Cold.  299;  Williams  v. 
State,  47  Ind.  568;  People  v.  Woody,  45  Cal.  289;  Williams  v.  People,  54 
111.  478;  ne(jina  v.  Howell,  9  Car.  &  P.  437;  Commonwealth  v.  Campbell,  7 
Allen,  541;  Green  v.  State,  13  Mo.  382;  Tompkins  v.  State,  17  Ga.  356;  State 
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V.  Larhin,  49  N.  H.  39;   Heine  v.  CommonweaUh,  91  Pa.  St.  148;   and  seo  4 
Lawson's  Criminal  Defenses,  ed.  1887,  p.  616,  sec.  218. 

The  principle  which  makes  the  acts  and  declarations  of  one  those  of  all  is, 
that,  by  the  conspiring  together,  the  parties  so  confederating  jointly  assume  to 
themselves  the  attribute  of  individuality,  so  far  as  the  prosecution  of  the  com- 
mon design  is  concerned,  the  principle  of  identity  being  the  same  as  that  which 
governs  in  case  of  an  agent's  acts  or  admissions  against  his  principal:  Ford  v. 
State,  112  Ind.  373,  382.  Therefore  a  person  may  be  guilty  of  murder,  al- 
though he  neither  took  part  in  the  killing,  nor  assented  to  any  arrangement 
having  for  its  object  the  death  of  the  person  killed;  as,  where  several  parties 
conspire  together  to  do  an  unlawful  act  in  pursuance  of  the  common  purpose 
ajid  design,  and  death  results  to  another,  all  are  equally  guilty:  Brennan  v. 
People,  15  ni.  511,  516.  So  "if  two  or  more  persons  conspire  together  to  do 
an  unlawful  act,  and  in  the  prosecution  of  the  design  an  individual  is  killed 
or  death  ensue,  it  is  murder  in  all  who  enter  into  or  take  part  in  the  execu- 
tion of  the  design.  If  the  unlawful  act  be  a  felony,  or  be  more  than  a  mere 
trespass,  it  will  be  murder  in  all,  although  the  death  happened  collaterally 
or  beside  the  original  design:  State  v.  Shelledy,  8  Iowa,  477,  505.  And  in 
■case  of  such  confederacy  to  do  an  unlawful  act,  if  one  of  the  conspirators 
commits  the  attempt  in  pursuance  of  the  original  purpose,  and  the  other  aids 
and  abets  him,  although  the  latter  does  no  positive  act,  all  are  guilty;  as, 
where  two  persons  combine  to  steal,  and  one  only  perpetrates  the  act,  the 
other  merely  abetting  and  aiding,  both  are  guilty:  State  v.  Wilson,  30  Conn. 
500.  So  if  several  persons  conspire  to  invade  a  man's  household,  and  go 
there  armed  with  deadly  weapons  for  the  purpose  of  attacking  and  beating 
him,  and  in  furtherance  of  this  common  design  one  of  them  gets  into  diffi- 
culty with  him  and  kills  him,  the  others  being  present  or  near  at  hand,  the 
latter  are  guilty  of  murder,  although  they  did  not  intend  to  kill:  WilUama  v. 
State,  81  Ala.  1;  60  Am.  Rep.  133.  So  where  the  intent  of  the  conspirators 
is  to  do  an  unlawful  act,  as  to  beat  or  rob  another,  and  it  happens  that  in 
pursuance  of  the  common  design  that  other  is  killed,  all  are  guilty,  —  the  act 
of  one  of  them,  done  in  furtherance  of  the  common  design,  is  the  act  of  alL  It 
does  not  lessen  the  guilt  of  any  one  of  the  conspirators,  under  such  circum- 
stances, that  ho  took  no  part  in  the  killing,  nor  assented  to  any  arrangement 
to  compass  the  death  of  another:  Brennan  v.  People,  svpra.  And  it  is  held 
that  all  are  principals  who  are  present  at  the  commission  of  a  crime,  as  in 
•case  of  murder,  although  only  one  committed  the  crime,  provided  it  is  proven 
that  such  killing  was  done  in  furtherance  of  a  common  design,  and  is  the  re- 
sult of  a  confederacy  for  that  purpose:  Oi'een  v.  State,  13  Mo.  382.  So  if  one 
ia  present  aiding  and  abetting  in  the  purpose  for  which  he  and  others  were 
there,  and  the  felony  committed  was  in  pursuance  of  or  an  incidental  prob- 
able consequence  of  such  purpose,  he  is  guilty:  Weston  v.  CommonweaWi,  111 
Pa.  St.  251.  In  Frank  v.  State,  27  Ala.,  N.  S.,  37,  43,  this  doctrine  is  seem- 
ingly not  applied  to  the  full  extent  that  the  above  cases  would  indicate,  being 
there  limited  to  cases  where  the  object  of  the  conspiracy  is  an  act  malum  in 
se.  And  so  in  Recjina  v.  Sheet,  4  Fost.  &  F.  931,  it  is  held  that  where  persons 
are  engaged  in  a  common  purpose,  in  the  course  of  carrying  out  which  an  act 
of  homicide  occurs,  the  doctrine  of  constructive  guilt,  regarding  those  not 
actually  present  at  or  parties  to  the  crime  perpetrated,  only  applies  where  the 
common  purpose  is  felonious,  not  where  it  is  merely  unlawful,  as  in  case  of  a 
misdemeanor,  unless  it  appears  that  there  was  a  common  intent  to  efifect  the 
purpose  contemplated  at  all  hazards.  A  similar  rule  is  given  in  Lamb  v.  Peo- 
ple, 96  111.  73,  84,  where  it  is  said  that  if  "  the  unlawful  act  agreed  to  be 
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done  13  not  of  a  dangerous  or  homicidal  character,  and  its  accomplishment 
does  not  necessarily  or  probably  require  the  use  of  force  or  violence,  which 
may  result  in  the  taking  of  life  unlawfully,  no  such  criminal  liability  will 
attach  merely  from  having  been  a  party  to  such  an  agreement. "  But  the 
responsibility  only  attaches  to  the  actual  perpetrators,  however,  when  an 
offense  is  committed  by  one  or  more  of  them  from  causes  unconnected  with 
the  common  object,  and  the  question  is  for  the  jury  whether  the  act  done 
was  in  furtherance  of  the  common  purpose,  or  independent  of  it,  and  without 
any  previous  concert:  Frank  v.  State,  supra.  So  where  parties  conspired 
together  to  commit  an  offense,  and  while  engaged  in  the  perpetration  of  the 
original  wrong,  attempted  to  escape,  and  some  other  parties,  without  the 
knowledge  or  consent  of  the  defendant,  committed  homicide,  it  was  held  that 
he  was  not  responsible,  since  "there  can  be  no  criminal  responsibility  for 
anything  not  fairly  within  the  common  enterprise,  and  which  might  be 
expected  to  happen  if  occasion  should  arise  for  any  one  to  do  it.  In  other 
words,  the  principle  is  quite  analogous  to  that  of  agency,  whore  the  liability 
is  measured  by  the  express  or  implied  authority.  And  the  authorities  are 
quite  clear  and  reasonable  which  deny  any  liability  for  acts  done  in  escapins?. 
which  were  not  within  any  joint  purpose  or  combination  ":  People  v.  Knapp, 
26  Mich.  112,  115,  And  where  several  persons  attack  another,  and  leave 
him  senseless  on  the  ground,  and  one  of  them  returns  and  steals  his  money, 
he  only  can  be  convicted  of  robbery,  since  such  act  was  not  done  in  fur- 
therance of  the  common  design:  Bex  v.  Hawkins,  3  Car.  &  P.  392.  So 
persons  who  attend  one  on  a  lawful  expedition,  during  which  he  alone  com- 
mits a  crime,  are  liable  therefor  only  on  proof  of  a  conspiracy,  or  of  their  in- 
tention to  aid  him  in  doing  any  unlawful  act  he  might  do:  Uairston  v.  Staie, 
54  Miss.  689;  28  Am.  Rep.  392.  •  Again,  if  A  and  B,  in  furtherance  of  a  pro- 
arranged  plan,  attack  C,  and  D,  without  being  privy  to  the  common  design, 
enters  into  the  fight,  and  C  dies  from  the  wounds  inflicted  by  A  and  B  in  the 
assault,  D  is  not  guilty  of  murder:  Frank  v.  State,  supra. 

No  Particular  or  Well-defined  Purpose  in  View. — Where  parties 
combine  together  for  a  general  unlawful  purpose,  as  "to  resist  all  opposers  in 
the  commission  of  any  breach  of  the  peace, "  and  for  that  purpose  assemble 
together  and  arm  themselves,  thus  intending  to  resist  the  lawfully  consti- 
tuted authorities  of  the  country,  they  are  all  answerable  for  anything  done 
in  the  execution  of  it,  and  it  is  no  defense  that  the  parties  had  no  well-de- 
fined or  particular  mischief  in  view  as  the  result  of  their  combinatioti:  Regina 
V.  Tyler,  8  Car.  &  P.  616. 

Parties  are  Presumed  to  have  Understood  the  Consequences  Rea- 
sonably Expected  to  Result  from  the  Conspiracy.  —  The  words  of  the 
court,  in  People  v.  Brown,  59  Cal.  345,  are  in  point.  It  is  there  said  that 
"where  men  confederate  together  to  commit  crimes  of  a  nature,  or  under 
such  circumstances,  as  will,  when  tested  by  human  experience,  probably  result 
in  taking  human  life,  if  such  necessity  should  arise  to  thwart  them  in  the 
execution  of  their  unlawful  plans,  it  must  be  presumed  that  they  all  under- 
stand the  consequences  which  might  reasonably  be  expected  to  flow  from  car- 
rying into  effect  their  unlawful  combination,  and  to  have  assented  to  taking 
tiuman  life,  if  necessary  to  accomplish  the  objects  of  the  conspiracy."  But 
the  law  goes  no  further  upon  the  doctrine  of  implied  assent:  Brennan  v.  Peo- 
pie,  98  111.  73,  82. 

Knowledge  by  a  Member  of  the  Part  to  be  Performed  by  Him.  —  It 
if  not  necessary  that  any  but  the  leading  conspirator  had  knowledge  of  tlie 
exact  part  another  was  to  perform:  United  States  v.  liindskopf,  6  Biss.  259. 
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Previocs  AcQU^iKrANCE.  — It  is  a  conspiracy  if  the  partic3  concur  iu  do- 
ing the  act,  although  they  were  not  previously  acquainted  with  one  another: 
People  V.  Mather,  4  Wend.  229;  21  Am.  Dec.  122. 

Meeting  Together  of  the  Parties.  —  It  is  not  necessary  to  prove  that 
all  the  parties  met  together:  Hex  v.  liced,  6  Cox,  134;  4  Lawson'a  Crimi- 
nal Defenses,  ed.  1887,  021,  023. 

The  Particular  Means  to  be  Employed.  —  A  conspiracy  may  bo  in- 
dictable even  where  the  parties  have  not  settled  upon  the  means  to  be  em- 
ployed: Ki7ig  V.  Gill,  2  Barn.  &  Aid.  204,  200. 

The  Particular  Manner  not  Material.  — The  particular  manner  in 
which  the  conspiracy  is  to  be  or  has  been  carried  out  is  not  material:  United 
States  V.  liindskopf,  0  Biss.  259. 

Particular  Person  Doing  Act  —  Identity  of.  —  If  it  appears  that  the 
felony  committed  was  done  in  pursuance  of  a  common  design  entered  into  by 
all,  each  one  may  be  found  guilty,  although  there  is  doubt  as  to  the  identity 
of  the  particular  defendant  who  perpetrated  the  crime  charged:  Nevillv.  State, 
60  Ind,  308.  So  it  ia  held  in  Ritzrmxn  v.  People,  110  111.  362,  369,  that  a  con- 
viction may  be  had  although  the  evidence  does  not  show  beyond  a  reasonable 
doubt  the  very  hand  that  committed  the  felony. 

Indictment.  —  General  Averments.  — The  rule  given  in  the  United  States 
courts  is,  that  an  indictment  "must  inform  the  defendant  of  the  nature  and 
cause  of  the  accusation,"  and  must  set  forth  the  ofiFense  with  clearness  and 
certainty,  and  "every  ingredient  of  which  the  ofiFense  is  composed  must  be 
accurately  and  clearly  alleged."  The  court,  in  this  case,  disapproves  the  for- 
mer English  practice,  whereby  indictments  for  conspiracy  were  sustained 
which  were  framed  in  the  most  general  marftier  without  alleging  any  overt 
acts,  and  denies  that  such  doctrine  exists  in  the  American  courts.  The  case 
of  United  States  v.  Cruikshank,  92  U.  S.  642,  ia  relied  on,  and  the  opinion  is 
cited  from  upon  this  point  as  follows:  "The  accused  has  therefore  the  right  to 
have  a  specification  of  the  charge  against  him,  in  order  that  he  may  decide 
whether  he  should  present  his  defense  by  motion  to  quash,  demurrer,  or  plea, 
and  the  court,  that  it  may  determine  whether  the  facts  will  sustain  the  indict- 
ment," and  approves  the  decisions  in  Maine,  Massachusetts,  Michigan,  New 
Hampshire,  Pennsylvania,  and  Vermont,  "which  reject  the  authority  and 
soundness  of  the  English  decisions  sustaining  the  sufficiency  of  vague  and 
general  counts  in  indictments  for  conspiracy  ":  United  States  v.  Walsh,  5  Dill. 
58;  4  Lawson's  Criminal  Defenses,  ed.  1887,  561,  562,  citing  State  v.  Roberts, 
34 Me.  320;  Aldei-man  v.  People,  4  Mich.  414;  69  Am.  Dec.  321;  Statew.  Par- 
ker, 43  N.  H.  83;  State  v.  Keacli,  40  Vt.  118;  Commonwealth  v.  Hunt,  4  Met. 
Ill;  38  Am.  Dec.  347;  4  Lawson's  Criminal  Defenses,  ed.  1887,  537;  Com- 
monwealth V.  Eastman,  1  Cush.  189;  Commomoealth  v.  Hartman,  5  Pa.  St.  60; 
and  see  opinion  in  extenso  for  a  discussion  of  this  question.  But  in  People  v. 
Richards,  1  Mich.  216,  51  Am.  Dec.  75,  it  is  decided  that  a  general  charge  of 
conspiracy  in  an  indictment  stating  the  object  and  intent  is  sufficient. 

Overt  Acts,  —  In  general,  an  overt  act  in  pursuance  of  a  conspiracy  need  not 
be  alleged,  and  if  such  unnecessary  averment  be  made,  it  does  not  aid  a  de- 
fective charge  of  conspiracy:  People  v.  Arnold,  46  Mich.  208,  273;  Alderman 
V.  People,  4  Id.  414;  69  Am.  Dec.  321;  although  "in  indictments  for  the 
common-law  offense  of  conspiracy  it  is  usual  to  state  the  conspiracy,  and 
then  show  that  in  pursuance  of  it  certain  overt  acta  were  done  ";  but  a  vari- 
ance in  the  time  of  committing  such  overt  acts  ia  not  fatal:  United  States  v. 
Oraff,  14  Blatchf.  381,  392.     And  in  People  v.  Richards,  I  Mich.  216,  51  Am. 
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Dec.  75,  it  is  said  that  an  indictment  for  conspiracy  usually  setj  out  ovc:-!; 
acts,  such  as  may  have  been  done  by  any  one  or  more  of  the  conspirators  i;i 
order  to  effect  the  common  purpose  of  the  conspiracy,  but  this  is  not  cssc.i- 
tially  necessary.  The  reason  of  the  general  rule  ia  this,  the  unlawful  agree- 
ment is  the  gist  of  the  offense;  and  a  conspiracy  to  accomplish  an  unlawful, 
purpose  is  perfect  from  the  time  the  unlawful  agreement  is  made  out;  no 
overt  act  is  required  to  complete  the  crime;  it  is  therefore  unnecessary  to 
charge  the  execution  of  such  agreement.  The  execution  is  merely  proof  of 
the  intent,  or  an  aggravation  of  the  criminality  of  the  unlawful  combination: 
Commonwealth  V.  Hunt,  4  Met.  Ill;  38  Am.  Dec.  347,  and  note  361;  People 
V.  Mather,  4  Wend.  229;  21  Am.  Dec.  122;  State  v.  Wilson,  30  Conn.  503, 
507;  Alderman  v.  People,  4  Mich.  414;  G9  Am.  Dec.  321;  State  v.  Ripley,  31 
Me.  386;  Hazen  v.  Commonwealth,  23  Pa.  St.  355,  363;  State  v.  Bickey,  9 
N.  J.  L.  293;  Isaacs  v.  State,  48  Miss.  234;  United  States  v.  HirscJi,  100  U.  S. 
33;  and  see  note  to  51  Am.  Dec.  82. 

Imperfect  Averment,  when  not  Aided. — An  imperfect  averment  in  the  in- 
dictment, of  facts  constituting  a  description  of  the  offense,  is  not  aided  by  the 
introductory  matter  therein,  nor  by  the  qualifying  epithets  attached  to  the 
facts,  nor  by  the  alleged  injurious  consequences  of  such  facts:  CommonweaUh 
V.  Iltint,  4  Met.  Ill;  38  Am.  Dec.  347. 

When  It  is  Necessary  to  Set  out  the  Means  by  Wluch  Object  is  to  be  Accomplislied, 
—  An  indictment  charging  a  conspiracj  to  do  a  lawful  act  by  criminal  means- 
most  particularly  set  forth  the  means;  but  where  the  charge  is  a  conspiracy 
to  do  an  act  in  itself  unlawful,  either  at  common  law  or  by  statute,  the  means 
need  not  be  specifically  stated:  State  v.  Crowley,  41  Wis.  271;  22  Am.  Rep. 
719. 

The  words  of  the  court  in  State  v.  Ripley,  31  Me.  386,  389,  well  state  the 
rule  and  the  reason  therefor.  They  are  as  follows:  "In  an  indictment  for  a 
conspiracy  at  the  common  law,  if  the  conspiracy  charged  is  an  unlawful  com- 
bination and  agreement  of  two  or  more  persons  to  commit  a  deed  which,  if 
done,  would  be  an  offense  well  known  and  acknowledged,  the  nature  of  which 
is  perfectly  understood  by  the  name  by  which  it  is  designated,  no  further 
description  of  the  crime  is  required.  It  is  equally  unnecessary  to  set  out  the 
means  by  which  the  unlawful  act  was  intended  to  be  accomplished.  It  is 
only  when  the  conspiracy  is  to  promote  a  purpose  not  criminal  or  unlawful 
in  itself,  but  when  that  purpose  is  to  be  eS'ected  by  means  which  are  crimi- 
nal or  unlawful,  that  those  means  should  be  specifically  stated  in  the  indict- 
ment. The  reason  for  this  distinction  is  very  obvious.  If  the  conspiracy  is 
to  do  an  act  which,  if  done,  would  be  criminal,  the  offense  is  perfect  with- 
out reference  to  the  means  to  be  used,  and  it  is  unnecessary  that  this  crimi- 
nal pupose  should  be  so  specifically  alleged  as  to  be  well  understood.  If  the 
conspiracy  consists  in  the  unlawful  means  to  be  employed,  according  to  well- 
established  rules  of  pleading,  those  means  which  are  relied  upon  as  giving 
the  wrongful  agreement  a  criminal  character  should  be  specifically  stated, 
although  not  the  object  of  the  combination,  but  merely  the  instrument  pro- 
motive of  it."  And  again,  it  is  declared  by  the  court  in  -Hazen  v.  Common- 
toealth,  23  Pa.  St.  353,  363,  that,  "in  an  indictment  for  a  conspiracy  to  do  an 
act  prohibited  by  the  common  law,  where  the  act  has  a  specific  name  which 
indicates  its  criminality,  it  is  not  necessary  to  describe  it  minutely.  But  it 
has  been  thought  that,  where  the  object  of  the  conspiracy  is  merely  forbidden 
by  the  statute,  it  can  be  described  only  by  its  particular  features.  .... 
But  even  in  offenses  of  this  character,  it  has  never  been  held  necessary  to  set 
forth  the  unlawful  object  with  the  precision  required  in  an  indictment  for 
Am.  dr.  Rkp..  Vol.  III. —si 
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perpetrating  it.  It  is  the  conspiracy,  and  not  the  object  sought  to  be  ac- 
complished by  it,  that  is  the  subject  of  indictment.  Where  the  indictment 
ia  for  an  act  done,  it  is  always  in  the  power  of  the  prosecutor  to  lay  it  with 
certainty;  and  this  the  accused  has  a  right  to  require,  as  well  for  the  pur- 
poses of  his  defense  as  for  his  protection  against  a  second  prosecution  for  the 
same  cause.  But  this  reason  does  not  extend  to  an  object  which  may  never 
have  been  accomplished,  and  which  is  not  the  gist  of  the  offense  charged, 
although  an  essential  ingredient  in  it":  People  v,  Richards,  1  Mich.  216;  51 
Am.  Dec,  75;  State  v.  Noyes,  25  Vt.  415,  422;  People  v.  Arnold,  46  Mich.  268, 
271;  Commonwealth  v.  Hunt,  4  Met.  Ill;  38  Am.  Dec.  347;  4  Lawson's  Crimi- 
nal Defenses,  cd.  1887,  5.37;  State  v.  Stewart,  59  Vt.  27;  59  Am.  Rep.  710; 
State  V.  Potter,  28  Iowa,  554.  So  the  particular  means  intended  to  be  used 
to  effect  the  alleged  fraud  must  be  averred  in  an  indictment  for  a  conspiracy 
to  cheat  and  defraud:  March  v.  People,  7  Barb.  391;  4  Lawson's  Criminal  De- 
fenses, ed.  1887,  530. 

Agreement  or  Combination  must  he  Averred  in  an  indictment  for  conspir- 
acy: People  V.  Richards,  1  Mich.  216;  51  Am.  Dec.  75. 

Defendant's  Ouilty  Knowledge  need  not  he  Set  Forth  in  the  indictment: 
State  v.  Stewart,  59  Vt.  273;  59  Am.  Rep.  710. 

Wlijere  the  Act  is  Consummated,  greater  particularity  is  required  in  setting 
out  a  conspiracy  than  where  it  is  not  executed:  Brown  v.  State,  2  Tex.  App. 
115.  So  where  the  charge  is  of  obtaining  money  by  false  pretenses,  such  act 
being  consummated,  the  person  against  whom  the  conspiracy  was  directed 
should  be  stated,  and  it  should  also  appear  in  the  information,  by  way  of 
averment,  that  the  property  belonged  to  some  person  or  persons  other  than 
those  engaged  in  the  conspiracy:  People  v.  Arnold,  46  Mich.  268. 

Whether  Indictment  may  he  Laid  against  One  Conspirator.  — It  is  held,  in 
People  v.  Richards,,  67  Cal.  412,  66  Am.  Rep.  716,  where  all  the  leading  au- 
thorities on  this  point  are  reviewed,  that  an  information  for  conspiracy  may 
be  laid  against  one  conspirator  separately.  In  a  writ  of  conspiracy,  however, 
it  was  necessary  by  the  common  law  that  two  defendants  at  least  be  joined: 
Jones  V.  Baker,  7  Cow.  445. 

Venue,  wliere  Laid.  —  Offense,  where  Punishable.  —  The  venue  in  an  indict- 
ment for  conspiracj-  may  be  laid  in  the  county  in  which  the  agreement  was 
entered  into,  or  in  any  county  in  which  an  overt  act  was  done  by  any  of  the 
conspirators  in  furtherance  of  their  common  design.  Hence  if  a  conspiracy 
be  formed  at  sea,  the  venue  may  be  laid  in  any  county  in  which  an  overt  act 
was  committed  by  one  of  the  conspirators  on  land:  People  v.  Mather,  4  Wend. 
229;  21  Am.  Dec.  122;  and  a  conspirator  may  be  tried  and  convicted  in  the 
place  where  the  overt  act  is  done,  in  pursuance  of  such  conspiracy:  Common- 
wealth  V.  Gillespie,  7  Serg.  &  R.  469;  10  Am.  Dec.  475;  United  States  v.  Rinds- 
Jcopf,  6  Biss.  259.  It  being  held  that  the  fact  that  the  operations  take  place 
in  various  states,  as  the  necessities  of  the  conspirators  may  require,  does  not 
affect  the  jurisdiction  of  the  state  in  which  any  or  all  of  them  reside,  since 
"  otherwise  the  offense  would  be  committed  with  impunity":  Bloomer  v. 
State,  48  Md.  521.  .So  where  a  conspiracy  to  forge  title  to  land  in  Texas  was 
formed  in  Texas,  and  one  or  more  overt  acts  were  committed  there,  but  the 
actual  forgery  was  committed  in  another  state  by  an  agent  or  co-conspirator, 
the  courts  of  Texas  have  jurisdiction  over  the  offense:  Ex  parte  Rogers,  10 
Tex.  App.  655;  38  Am.  Rep.  654. 

Evidence,  Direct  Proof  not  Required. —  Combinations  and  conspiraciea 
are  not  required  to  be  established  by  direct  evidence  of  the  acts  charged,  but 
may  and  generally  must  be  proven  by  a  number  of  indefinite  circumstances, 


Sept.  1887.]  Spies  v.  People.  483 

which  vary  according  to  the  objects  to  bo  accomplished.  Tliia  is  illustrated 
by  the  following  case:  Certain  parties  were  indicted  for  a  conspiracy  to 
defraud  the  Chicago,  Burlington,  and  Quincy  Railroad  Company,  by  fraudu- 
lently filling  out  blank  cards  and  tickets  of  the  railroad  company,  which  were 
in  their  possession,  with  the  names  of  divers  persons,  and  by  fraudulently  and 
wrongfully  procuring  and  filling  out  blank  cards,  tickets,  and  passes  of  the 
property  of  the  company  with  the  names  of  persons,  with  intent  to  cheat  and 
defraud  the  company.  The  prosecution  offered  in  evidence  three  Burlington 
and  Missouri  River  railroad  passes  found  in  the  possession  of  the  defendants, 
and  which  were  of  a  similar  kind  and  character  as  those  of  the  Chicago,  Bur- 
lington, and  Quincy  railroad.  This  fact  was  offered,  in  connection  with  other 
evidence  previously  submitted,  for  the  purpose  of  establishing  the  fraudulent 
intent  of  the  defendants  in  respect  to  the  conspiracy  charged  in  the  indict- 
ment. The  prosecution  also  offered  evidence  of  other  acts  of  some  of  the 
conspirators  in  regard  to  filling  in  the  passes  and  tickets,  and  the  sale  and 
purchase  of  them,  also  of  dealings  had  in  regard  to  them,  some  of  the  said  acts 
having  been  done  in  Philadelphia  and  Camden,  and  the  court  hold  that  these 
various  facts  tended  to  prove  a  "common  design,  concert  of  action,  and  co- 
operation between  the  parties  concerned  in  unlawfully  and  coUusively  dealing 
with  the  property  "  in  question:  Bloomer  v.  State,  48  Md.  521;  and  see  Jones 
v.  Baker,  7  Cow.  445;  Bottomly  v.  United  States,  1  Story,  135,  143;  The  Mussell 
Slough  Case  (United States  V.  Doyle),  6  Saw.  612;  United  Slates  v.  Bahcock,  3  Dill. 
68C;  United  States  v.  Goldberg,  7  Biss.  175;  4  Lawson's  Criminal  Defenses, 
ed.  1887,  5G5;  State  v.  Sterling,  34  Iowa,  443.  So  separate  and  distinct  acts 
and  statements  of  the  several  conspirators  looking  towards  the  carrying  out 
of  the  common  design,  and  done  for  that  purpose,  may  be  shown  to  establish 
the  conspiracy:  People  v.  Arnold,  46  Mich.  20S,  277;  United  States  \.  Nunne- 
macher,  7  Biss.  Ill;  United  States  v.  Rindskopf,  6  Biss.  259. 

Same  —  Pkesumptions. — That  a  person  conspired  with  others  to  commit  a 
murder  which  was  perpetrated  thereafter  does  not  of  itself  warrant  the  legal 
presumption  of  his  having  aided,  but  is  to  be  weighed  as  evidence  tending  to 
prove  such  fact.  But  if  such  conspirator  was  in  a  situation  to  have  aided  the 
actual  murderer  at  the  time  the  felony  was  committed,  then  the  legal  presump- 
tion follows  that  he  was  there  to  carry  into  effect  the  concerted  crime,  and 
the  burden  is  upon  him  to  rebut  the  presumption  by  showing  that  the  purpose 
for  which  he  was  in  such  place  was  totally  unconnected  with  the  conspiracy: 
Commonwealth  v.  Knapp,  9  Pick.  495.  So  in  case  conspiracy  is  charged 
against  a  public  officer  in  the  discharge  of  the  duties  of  his  office,  there  is 
a  presumption  of  innocence  in  his  favor,  which  must  prevail  against  circum- 
stances of  suspicion,  but  proof  of  other  prior  delinquencies  of  a  like  nature, 
especially  transactions  between  himself  and  the  same  parties,  may  overcome 
such  presumption:  Bottomly  v.  United  Stales,  1  Story,  135. 

Overt  Act  need  not  be  Proven.  —  Since  the  offense  is  complete,  as  a  rule, 
when  the  unlawful  agreement  is  established,  or  it  is  shown  that  the  conspiracy 
was  formed:  Note  51  Am.  Dec.  82;  State  v.  Bipley,  31  Me.  386;  Hazen  v.  Com- 
monwealth, 23  Pa.  St.  355,  363;  Stale  v.  Rickey,  9  N.  J.  L.  293;  Isaacs  v. 
State,  48  Miss.  234;  but  see  State  v.  Norton,  23  N.  J.  L.  33,  which  was  a 
statutory  case.  But  an  overt  act,  criminal  in  itself,  may  be  shown  to  prove 
the  existence  of  the  conspiracy:  United  Stales  v.  Rindskopf,  6  Biss.  259. 

The  Object  of  a  Conspir.\cy  bicst  be  Proven  as  laid  in  the  indictment: 
Evans  V.  People,  90  111.  384;  4  Lawson's  Criminal  Defenses,  524,  528.  So  "an 
averment  on  an  indictment  for  conspiracy,  that  the  dcfendaiitj  conspired  to 
defraud  A,  is  not  supported  by  proof  that  they  conspired  to  defraud  the  publio 
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generally,  or  any  individual  whom  they  might  meet  and  be  able  to  defraud  "; 
Id.  628.  And  the  conspiracy  itself  must  be  proven  by  the  prosecution  as 
alleged,  "  by  clear  and  satisfactory  evidence."  The  accused  must  be  guilty 
of  the  offense  as  charged,  or  a  conviction  cannot  be  sustained:  Id.  530. 

Pboof  A3  TO  Time  when  Conspiract  was  Formed.  — It  is  held  in  United 
States  V.  Goldberg,  7  Biss.  175,  that  it  is  not  essential  that  the  conspiracy  bo 
proven  to  have  been  formed  at  the  precise  time  stated  in  the  indictment.  It 
is  sufficient  to  show  that  at  or  about  the  times  charged  there  was  a  conspiracy 
to  effect  the  purpose  stated. 

Similar  Crimes  —  How  Far  Evidencb.  —  In  the  case  of  Card  v.  StaiCt 
109  Ind.  415,  it  "waa  decided  that  where  the  act  with  which  the  accused  is 
charged  is  simply  one  of  a  system  of  similar  crimes  committed  in  pursuance 
of  a  conspiracy,  evidence  of  the  perpetration  of  such  like  crimes  is  admissible. 
And  see  Bottomly  v.  United  States,  1  Story,  135. 

Letpers  and  Telegrams  —  Written  Documents,  when  Admissible.  — 
In  the  trial  of  Thomas  Hardy  for  high  treason  (24  Howell's  State  Trials,  199), 
—  a  leading  case,  — the  prosecution  offered  in  evidence  a  letter  containing  an 
account  of  certain  songs  sung  at  a  meeting  of  the  conspirators.  The  songs  were 
of  a  treasonable  or  seditious  character,  and  the  letter  in  question  was  written 
by  one  of  the  conspirators  to  a  third  party,  and  the  court  rejected  the  evidence. 
But  thereafter,  when  a  question  arose  as  to  the  admissibility  of  another  letter 
written  by  one  of  the  conspirators  to  another,  but  which  was  not  proven  to  have 
come  into  the  hands  of  the  person  to  whom  it  was  written,  the  court  said:  ' '  On 
the  last  question  before  the  court  (the  admissibility  of  the  letter  containing 
an  account  of  the  songs),  I  confined  what  I  said  to  the  exact  circumstances  of 
the  case,  namely,  that  the  bare  relation  of  acts  by  one  of  several  persons  ta 
whom  the  conspiracy  is  imputed,  to  a  perfect  stranger  to  that  coa,  ipiracy  is 
no  more  than  an  admission  which  may  possibly  affect  himself,  but  cannot 
possibly  affect  any  of  his  co-conspirators,  it  not  being  an  act  done  in  the 
prosecution  of  that  conspiracy.  But  I  confess  there  appears  to  me  to  be  a 
material  distinction  in  this  case.  This  is  a  paper  which  is  addressed  by  one 
of  several  conspirators  to  another  of  those  conspirators;  it  is  introduced  as 
subservient  to  the  proof  of  the  general  nature  and  tendency  of  that  con- 
spiracy which  is  alleged  and  endeavored  to  be  proved  as  the  foundation  of 
affecting  the  prisoner  with  a  share  in  that  conspiracy.  Now,  it  seems  to  me 
that  one  conspirator  addressing  a  paper  to  another  conspirator  having  rela- 
tion to  that  conspiracy  (not  merely  a  bare  description  to  a  stranger),  that  one 
of  them  addressing  that  paper  to  the  other  is  an  act  complete  in  that  single 
conspirator,  although  that  paper  should  be  intercepted,  or  although  it  should 
never  reach  that  person  for  whose  perusal  it  was  intended;  that  distinguishes 
this  from  the  other  case;  it  is  a  different  act  in  one,  though  it  does  not  reach 
the  other  in  that  sense;  it  is  an  act  by  one  of  the  conspirators,  which,  in  order 
to  show  the  nature  and  tendency  of  that  conspiracy,  may  be  read  as  against 
any  other: "  Id.  475. 

In  the  following  case  it  was  proven  that  the  accused  associated  with  an- 
other in  planning  a  theft  and  in  learning  the  situation  of  the  premises  and  the 
ways  of  the  keeper  of  them.  Evidence  was  then  offered  that  the  one  who- 
was  in  fact  engaged  in  the  taking  of  the  property  sent  the  porter  of  the 
warehouse  to  the  keeper's  home  with  a  letter,  and  promised  to  reward  him 
after  the  delivery  of  the  letter,  upon  his  calling  at  a  certain  street  and  num- 
ber. While  the  porter  was  upon  that  street  and  looking  for  the  number,  he 
met  and  conversed  with  the  prisoner  in  regard  to  the  whereabouts  of  the 
keeper.     It  did  not  appear  that  the  accused  was  otherwise  present  at  the 
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warehouse  from  which  the  property  was  taken,  nor  that  ho  was  in  close 
vicinity  to  it.  It  was  held  that  the  letter  was  properly  admitted,  and  that 
the  evidence  was  enough,  in  connection  with  proof  of  his  confederacy  and 
prior  aid,  to  go  to  the  jury  upon  the  question  of  the  participation  of  the 
accused  in  the  theft  charged:  McCamey  v.  People,  83  N.  Y.  408,  413. 
So  a  letter  written  by  one  conspirator  to  another,  in  furtherance  of  a  com- 
mon design  to  kill  a  third  person,  and  which  letter  shows  malice  and  ill  will 
on  the  part  of  the  writer  against  such  person,  is  admissible  against  all  en- 
gaged in  such  conspiracy:  Stewart  v.  State,  26  Ala.  44;  and  in  United  States  v. 
Babcock,  3  Dill.  582,  it  was  decided  that  the  fact  appearing  that  letters  had 
been  sent  by  one  conspirator  to  another,  the  jury  might  consider  the  fact  as 
a  circumstance  that  an  actual  correspondence  about  some  undisclosed  mat- 
ter had  taken  place,  also  the  time  and  manner  of  its  occurrence,  but  they 
might  not  conjecture  as  to  what  the  contents  of  the  letters  were. 

The  rule  as  to  the  admissibility  of  letters  in  evidence  has  been  extended  by 
the  court  in  Rex  v.  WMte,  1  Car.  &  P.  G7,  in  favor  of  the  accused,  since  it  is 
there  determined  that,  under  certain  circumstances,  letters  written  by  one 
of  the  defendants  to  another  are  admissible  in  his  behalf,  for  the  purpose  of 
fihowiug  that  he  was  merely  a  dupe  of  the  other,  and  that  he  did  not  himself 
participate  in  the  acts  charged.  A  telegram,  however,  from  the  wife  of  one 
of  the  defendants  in  an  action  for  conspiracy,  not  written  nor  sent  to  either  of 
them,  is  inadmissible  as  evidence  against  them:  Benford  v.  Sanner,  40Pa  St. 
9;  80  Am.  Dec.  545.  But  the  contents  of  any  written  document  are  evidence 
against  the  person  whose  name  appears  therein,  he  having  assented  to  its 
publication:  Regina  v.  Rowlands,  5  Cox  C.  C.  436. 

Evidence  of  Speeches,  when  Admissible.  —  Where  an  indictment  was 
brought  against  several  parties  for  entering  into  a  conspiracy  to  prevent  the 
use  of  the  English  language  in  a  certain  church,  and  it  was  proven  that  they 
were  unlawfully  combined  for  such  purpose,  and  held  meetings  to  further 
such  object,  the  court  admitted  as  evidence  against  all,  the  speeches  and  in- 
flammatory language  used  by  a  few:  Commonwealth  v.  Eberle,  3  Serg.  &  R. 
7,  10.  But  such  words  are  not  conclusive  evidence  against  the  others:  Id. 
16.  And  in  order  that  the  speech  of  a  third  party  at  a  meeting  may  be 
admissible  against  other  persons  charged  with  conspiracy,  but  who  were  not 
present  at  the  meeting,  it  must  be  proven  that  such  third  party  was  acting 
as  tho  defendant's  agent,  or  that  he  was  co-operating  at  that  time  as  a  co- 
conspirator with  the  defendants,  and  engaged  in  one  common  design  with 
them:  Regina  v.  Duffield,  5  Cox  C.  C.  404. 

Same — "Personals"  in  Newspapers. — After  proof  of  a  conspiracy  be- 
tween defendant  and  others  to  rob  banks,  and  of  a  meeting  of  such  conspira- 
tors after  a  robbery,  evidence  that  the  conspirators  had  previously  arranged 
for  calling  such  meetings,  and  for  warning  each  other  of  danger,  by  "per- 
sonals "  in  a  newspaper,  the  advertisements  themselves  so  inserted,  and  the 
newspaper  containing  them,  are  admissible,  whether  the  defendant  saw  one 
of  the  "personals"  or  not:  Commonwealth  v.  Scott,  123  Mass.  222;  25  Am. 
Rep.  81. 

Same  —  Inscriptions  and  Devices  on  Banners  and  Flags.  — Parol  evi- 
dence may  be  given  of  inscriptions  and  devices  on  flags  or  banners  displayed 
at  a  meeting;  nor  is  it  necessary  to  produce  the  originals;  and  it  would  also 
seem  that  notice  to  tho  defendants  to  produce  them  is  not  required,  such  evi- 
dence being  properly  admissible  to  show  the  general  character  and  intentiou 
of  the  assembly:  King  v.  Hunt,  3  Barn.  &  Aid.  566,  574,  576. 
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Same  —  Printed  Placabd3  and  Publications.  —  Where  a  printed  placard 
in  a  window  announced  certain  acta  done  by  several  parties,  who  saw  the  pla- 
card, and  allowed  it  to  remain  there,  it  was  held  that  the  entire  contents  of 
such  placard  were  admissible  against  them  as  evidence  of  the  recognition  by 
them  of  such  contents:  Regina  v.  Rowlands,  5  Cox  0.  C  436.  So  where  the 
secretary  of  an  association  sees  in  the  window  of  a  public-house  a  printed  pla- 
card purporting  to  be  signed  by  him  as  such  secretary,  and  he  permits  it  to 
remain  there,  its  contents  are  admissible  in  evidence  against  such  secre- 
tary: Id.  And  it  is  proper  evidence  to  go  to  the  jury,  in  proof  of  the  fact 
that  such  parties  saw  and  recognized  the  publication,  that  they  were  seen 
going  in  and  out  of  the  house,  and  near  by  the  window  where  the  placard 
was:  Id. 

Same  —  Contents  of  Handbills.  — Where  a  handbill  declares  that  certain 
persons  will  do  certain  things,  and  such  handbill  is  circulated  in  places  where, 
by  every  reasonable  presumption,  the  conclusion  would  be  warranted  that 
those  persons  saw  it,  and  to  this  is  added  the  fact  that  the  identical  thing  is 
done  by  them  which  the  handbill  indicated  they  would  do,  the  contents  of 
*uch  handbill  are  proper  evidence  against  them;  but  as  against  persons  not 
expressly  named  in  such  handbill,  its  contents  are  not  admissible  to  afifect 
them  when  merely  declaratory  of  the  intentions  of  certain  parties,  although 
there  is  pvidence  from  which  the  inference  may  properly  be  drawn  that  they 
assisted  in  effecting  the  purposes  indicated,  and  that  they  co-operated  with 
the  party  whose  name  is  signed  to  the  bill,  such  evidence  of  a  connection 
stopping  short  of  proof  of  agency,  or  of  a  conspiracy  then  existing  between 
all  the  parties:  Rtfjina  v.  Duffield,  5  Cox  C.  C.  404. 

Same  —  Meetings  to  Excite  Discontent  against  Government  —  Reso- 
Lui'iONS  Passed  at  Prior  Meeting.  —  Where  several  persons  were  indicted 
upon  a  charge  of  unlawfully  meeting  together  with  persons  unknown  for  the 
purpose  of  exciting  discontent  and  disaffection  against  the  government  and 
constitution,  and  it  appeared  that  A  had  presided  at  the  meeting,  it  was  held, 
for  the  purpose  of  showing  A's  intention  in  assembling  and  attending  this 
meeting,  that  evidence  was  admissible  of  the  resolutims  passed  at  a  former 
meeting,  likewise  presided  over  by  A,  and  which  was  held  at  a  distant  place 
shortly  before,  the  avowed  purpose  of  such  meeting  being  that  of  the  meeting 
mentioned  in  the  indictment;  and  it  was  also  held  that  a  copy  of  such  resolu- 
tions which  A  had  given  another  as  those  intended  to  be  proposed,  and  which 
were  like  those  heard  read  by  the  witness  in  the  meeting,  was  sufficient,  and 
that  the  original  need  not  be  produced:  King  v.  Hunt,  3  Barn.  &  Aid.  566. 

Same  —  Meetings  —  Complaints  Made  to  Police.  —  And  where  the  in- 
dictment was  for  a  conspiracy  to  procure  a  large  number  of  persons  to  assem- 
ble for  the  purpose  of  exciting  terror  in  the  people  and  discontent  against  the 
govei-nment,  and  evidence  having  been  given  of  several  meetings,  at  which  tlie 
defendants  were  present,  it  was  held  that  it  might  be  shown  by  the  superin- 
tendent of  police  that  persons  had  complained  to  him  of  being  alarmed  by 
these  meetings,  and  that  it  was  not  necessary  to  call  the  persons  who  mad© 
the  complaints:  Regina  v.  Vi7icent,  9  Car.  &  P.  275. 

Same  —  Assembling  and  Drilling  Men. — Where  a  meeting  was  alleged 
to  have  been  assembled  for  the  purpose  of  creating  disaffection  and  discontent 
against  the  government,  and  to  which  large  bodies  of  organized  men  had  gath- 
ered from  a  distance,  marching  thither  with  a  regularity  of  step  and  movement 
resembling  a  military  march,  it  was  held  that  evidence  might  be  given,  and  was 
unquestionably  competent,  for  the  purpose  of  showing  the  intention  and  gen- 
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eral  character  of  the  assembly,  that  within  a  short  time  prior  thereto,  and  at 
the  very  place  from  which  one  of  these  bodies  had  come,  men  had  assembled 
before  daybreak,  and  hai  been  seo.i  there  drilling  and  training,  and  had  re- 
ceived instructions  to  march,  and  that  they  had  ill  treated  certain  persons  who 
saw  them,  and  had  extorted  an  oath  from  one  of  them  of  disloyalty,  and  that 
such  person  had  been  hissed  by  another  body  of  men  who  passed  his  house  on 
their  way  to  the  meeting:  Kin/j  v.  Hunt,  3  Birn.  &  Aid.  560.  And  it  was  held 
in  that  case  that  evidence  of  the  supposed  misconduct  of  those  who  iKspersed 
such  meeting,  and  of  various  claimed  acts  of  outrage  committed  by  them 
upon  those  present  at  the  meeting,  was  inadmissible:  Id. 

Same  — Acts  and  Declarations  of  Co-consirators. — It  is  well-settled 
law  that,  the  conspiracy  being  proven,  the  acts  and  declarations  of  co-conspira- 
tors, when  a  part  of  the  res  gpstce,  and  which  were  done  and  made  after  the 
inception  and  before  the  completion  of  the  criminal  enterprise,  and  were  in 
futherance  of  the  common  design,  are  admissible  against  all:  Phillips  v. 
State,  G  Tex.  App.  3G4;  Commonwealth  v.  Drown,  14  Gray,  419,  432;  Gaines's 
Case,  20  \V.  Va.  G79;  State  v.  Hogan,  3  La.  Ann.  714;  People  v.  Stanley,  47 
Cal.  113,  118;  Tovipkins  v.  State,  17  Ga.  35G,  359;  American  Fur  Company  v. 
United  States,  2  Pet.  358;  State  v.  Buchanan,  35  La.  Ann.  89;  Apthoipy.  Corn- 
stock,  2  Paige,  488;  State  v.  Ford,  37  La.  Ann.  444;  Preston  v.  Bowers,  13  Ohio  St. 
1,  13;  Cortez  v.  State,  24  Tex.  App.  511;  McCashey  v.  Graff,  23  Pa.  St.  321;  G2 
Am.  Dec.  33G,  and  note  340;  State  v.  Larkin,  49  N.  H.  44;  Rcid  v.  State,  20 
Ga.  G81;  Bloomer  v.  State,  iS  Md.  521,  531;  Clinton  v.  Estes,  20  Ark.  21G; 
Jenne  v.  Josclyn,  41  Vt.  478;  People  v.  Brown,  59  Cal.  345;  Nevill  v.  State, 
60  Ind.  308,  310;  Card  v.  State,  109  Id.  415;  State  v.  Nash,  7  Iowa,  347,  384; 
Cox  V.  State,  8  Tex.  App.  254;  Slate  v.  Hudson,  50  Iowa,  157;  State  v.  Dem- 
ean, G4  Mo.  262;  Johnson  v.  Miller,  G3  Iowa,  529;  Williams  v.  State,  24  Tex. 
App.  17.  The  conspirator  need  not  be  a  party  defendant  to  make  his  acts 
and  declarations  binding  upon  the  others.  Preston  v.  Boioers,  16  Ohio  St. 
1,  13,  and  cases  ante.  And  it  is  immaterial  whether  the  declarations  were 
made  in  the  presence  of  the  party  or  parties  against  whom  the  evidence 
is  offered,  or  that  they  had  any  knowledge  of  them:  Gommouwcallh  v.  Brown, 
14  Gray,  419;  Nudd  v.  Barrows,  91  U.  S.  426,  436;  since  if  it  were  made 
at  another  time  and  place  in  regard  to  the  object  of  the  conspiracy,  it 
is  evidence  against  all:  Rex  v.  Salter,  5  Esp.  225;  Bex  v.  Hammond,  2  lel. 
719.  But  declarations  and  acts  made  and  done  by  one  not  on  trial  before  the 
formation  of  the  conspiracy  are  inadmissible  to  bind  a  confederate:  Ford 
v.  State,  112  Ind.  373;  State  v.  Weaver,  bl  Iowa,  733.  And  the  acts  or 
declarations  must  not  be  subsequent  to  the  accomplishment  or  abandonment 
of  the  common  design,  nor  a  mere  narrative  of  past  events,  since  in  such  case 
they  should  be  rejected:  Benford  v.  Sanner,  40  Pa.  St.  9;  83  Am.  Dec.  545; 
Stale  V.  Duncan,  64  Mo.  262;  StaU  v.  Pike,  51  J?.  II.  105;  State  v.  Jackson, 
29  La.  Ann.  354;  State  v.  BucJianan,  35  Id.  89;  State  v.  Boss,  29  Mo.  32,  50; 
State  V.  Arnold,  48  Iowa,  506;  Phillips  v.  State,  6  Tex.  App.  364;  the  rule 
being  that  "the  declarations  of  a  conspirator  are  received  against  his  fel- 
lows only  when  they  are  cither  in  themselves  acta,  or  accompany  and  explain 
acts,  for  which  the  others  are  responsible,  but  not  when  they  are  in  the  nature 
of  narratives,  descriptions,  or  subsequent  confessions":  State  v.  Ross,  29  Mo. 
32,  50;  Rdd  v.  State,  20  Ga.  681;  State  v.  Weaver,  57  Iowa,  730;  Patton  v. 
State,  6  Ohio  St.  467;  Coliea  v.  State,  11  Tex.  App.  153;  People  v.  Arnold,  4G 
Mich.  268;  Ru/er  v.  State,  25  Ohio  St.  464,  475;  Wiggins  v.  Leonard,  9  Iowa, 
194,  199;  Paiton  v.  State,  6  Ohio  St.  467;  Clinton  v.  Estes,  20  Ark.  216;  Hunter 
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V.  Commonwealth,  7  Gratt.  641.  This  rule  is,  however,  impliedly  qualified  ia 
Pennsylvania,  where  it  is  held  that  such  evidence  is  not  generally  admiasibla 
after  the  transaction  is  closed:  Helser  v.  McOrath,  58  Pa.  St.  458.  Although 
confessions  by  a  co-conspirator  made  after  the  consummation  of  the  offense, 
and  not  in  the  presence  of  the  accused,  are  inadmissible  against  him,  yet  such 
conspirator  being  a  witness,  his  testimony  as  to  the  conspiracy,  and  as  to  all 
matters  properly  relevant  and  material  to  the  issue,  is  admissible,  but  it  is 
necessary,  however,  in  order  to  warrant  a  conviction,  that  such  evidence  be 
corroborated:  Cohea  v.  State,  11  Tex.  App.  153.  And  acts  and  declarations 
made  afttr  the  commission  of  the  crime  charged  are  admissible  to  corrobo- 
rate a  confession  made  before  his  arrest  by  a  co-conspirator:  State  v.  Knight, 
19  Iowa,  94.  So  declarations  by  one,  of  a  common  intent  is  admissible 
against  all,  it  being  shown  that  they  were  present  at  the  time  such  declara- 
tions were  made:  State  v.  Crowley,  33  La.  Ann.  782.  But  a  declaration  by 
a  co-conspirator,  of  his  individual  intention  to  commit  a  crime,  when  not  made 
in  furtherance  of  the  common  design  may  not  be  shown,  as  against  an  asso- 
ciate who  is  subsequently  indicted  for  the  same  criminal  act  to  which  such 
acts  and  declarations  related:  Cox  v.  State,  8  Tex.  App.  254. 

EviDENCK  Required  Other  than  Declarations  and  Acts. — It  is  held 
in  Wiggins  v.  Leonard,  9  Iowa,  194,  that  the  conspiracy  must  be  made  out  by 
other  evidence  than  that  showing  the  declaration  or  acts;  and  to  the  same 
effect  is  the  decision  in  Ford  v.  State,  112  Ind.  373,  383,  where  it  is  declared 
that  one  person  cannot  be  connected  with  a  conspiracy  by  the  declarations  of 
another,  declarations  not  being  competent  for  that  purpose. 

When  Acts,  etc.,  Admissible  in  Behalf  of  Accused.  —  The  rule  as  to  ad- 
missions is  extended  in  cases  of  conspiracy  as  well  in  favor  of  those  engaged  in 
unlawful  combinations  as  against  them:  Emma  Silver  M.  Co.  v.  Parle,  14  Blatchf. 
411.  So  letters  written  by  one  co-conspirator  to  another  may,  in  certain  cases, 
be  admissible  in  his  behalf,  to  show  his  non-participation,  or  that  he  was 
merely  a  dupe:  Rex  v.  White,  1  Car.  &  P.  67.  And  "where  an  act  or  transac- 
tion is  offered  in  evidence  for  the  purpose  of  showing  the  motives  or  the  state 
of  mind  of  the  parties  to  it,  at  least  as  a  general  rule,  the  party  affected  ought 
to  be  permitted  to  show  the  circumstances  which  led  to  it,  otherwise  the  real 
object  of  the  inquiry  may  not  with  certainty  be  ascertained  ":  Rufer  v.  State, 
25  Ohio  St.  464,  476.  But  admissions  made  by  a  conspirator  are  not  admis- 
sible as  evidence  in  favor  of  his  co-conspirator  unless  part  of  the  rea  gestce, 
or  in  case  where  it  is  part  of  a  conversation  offered  by  the  prosecution: 
Wrigh£  v.  State,  10  Tex.  App.  476. 

Cases  Showing  the  Application  of  Rule  as  to  Acts,  etc.  — The  flight  of  a  per- 
eon  who  is  suspected  of  crime,  and  who  is  connected  with  others  in  a  con- 
spiracy, is  not  a  fact  admissible  in  evidence  against  the  others:  People  v. 
Stanley,  47  Cal.  113,  118;  nor  can  declarations  be  admitted  which  were  made 
in  the  absence  of  the  defendant  by  those  not  on  trial,  for  the  purpose  of 
showing  ill-feeling  towards  the  deceased,  unless  such  declarations  were  made 
after  the  conspiracy  was  formed  and  before  its  perpetration,  and  in  further- 
ance of  the  common  design:  Rufer  v.  State,  25  Ohio  St.  464;  since  malice 
and  ill  feeling  toward  the  deceased  on  the  part  of  those  nt)t  on  trial  can  in 
no  event  tend  to  show  a  conspiracy  between  them  and  the  defendant  to  com- 
mit the  crime:  Id.;  and  in  the  absence  of  a  combination,  declarations  are 
only  evidence  against  the  party  making  them:  Oldham  v.  Bentley,  6  B.  Mon. 
428,  431;  Staie  v.  Poll  and  Lavinia,  1  Hawks  L.  &  Eq.  442.  But  where  an 
unlawful  combination  is  shown,  the  conversation  had  by  the  assaulted  party 
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with  one  of  the  defendants,  immediately  prior  to  the  assault,  is  admissible: 
State  V.  Bawles,  65  N.  C.  334;  and  see  State  v.  Soper,  16  Me.  293;  33  Am. 
Dec.  665.  So  the  financial  condition  of  one  of  the  conspirators,  before  the 
acts  charged  as  the  object  of  the  conspiracy  (being  robbery  and  murder)  were 
consummated,  may  be  shown  in  connection  with  his  possession  of  the  property 
of  the  deceased:  Post  v.  Staie,  10  Tex.  App.  598.  And  where,  in  furtherance 
■of  a  conspiracy  to  liberate  a  prisoner,  —  he  having  knowledge  of  such  con- 
spiracy, —  a  murder  is  committed,  evidence  is  admissible,  on  the  trial  of  the 
conspirators  therefor,  of  the  acts  of  the  prisoner  in  prison,  and  of  the  articles 
found  upon  him:  Eeginav.  Desmond,  11  Cox  C.  C.  146.  And  on  an  indict- 
ment for  burglary  of  a  bank,  after  proof  of  a  conspiracy  between  the  de- 
fendant and  others,  in  pursuance  of  which  the  crime  was  committed,  evidence 
that  a  director  of  the  bank  was  taken  by  one  of  the  conspirators,  not  the 
defendant,  to  see  a  third  conspirator  with  whom  he  had  negotiations  relative 
to  the  return  of  the  stolen  property,  is  admissible:  Commonwealth  v.  Scott, 
123  Mass.  222;  25  Am.  Rep.  81.  So  after  proof  of  the  conspiracy,  it  then 
becomes  competent  for  the  prosecution,  upon  the  trial  of  one  of  the  co-conspir- 
ators, to  show  the  malice  and  ill  feeling  against  the  deceased  which  actuated 
the  others,  who  were  not  on  trial.  This  rule,  however,  was  not  laid  down  as 
a  general  one,  governing  in  all  cases,  but  the  court  merely  said  it  would  be 
the  law  in  a  proper  case:  Rvfer  v.  State,  25  Ohio  St.  464.  And  where  one  of 
several  conspirators  endeavored  to  get  a  material  witness  out  of  the  way,  in 
order  that  her  testimony  might  not  be  availed  of,  evidence  of  such  fact  is  ad- 
missible; nor  is  such  testimony  within  that  class  known  as  subsequent  dec- 
larations of  one  conspirator:  Reid  v.  State,  20  Ga.  681. 

Order  of  Pkoof  —  Whether  Conspiracy  should  be  First  Proven 
BEFORE  Evidence  of  Acts,  etc.  —  It  is  held  in  some  cases  that  evidence  of 
the  acts  and  declarations  may  not  be  given  until  after  proof  of  the  conspiracy: 
Carskadon's  Case,  7  W.  Va,  679;  Gaines's  Case,  20  Id.  679;  Burhe  v.  Millei;  7 
Cush.  547;  Helser  v.  McOrath,  58  Pa.  St.  458;  Wiggins  v.  Leonard,  9  Iowa, 
194.  The  general  rule  may,  however,  be  thus  stated:  Such  acts  and  dec- 
larations of  co-conspirators  as  are  otherwise  competent  and  relevant  are  not 
admissible  against  a  co-defendant  until  his  connection  with  the  common 
purpose  has  been  shown  aliunde:  Benford  v.  Sanner,  40  Pa.  St.  9;  80  Am. 
Dec.  545;  although  prima  facie  evidence  of  the  conspiracy  is  held  to  be  suf- 
ficient to  warrant  the  admission  in  evidence  of  the  declarations:  Caines's  Case, 
20  W,  Va.  679;  Price  v.  Jones,  4  Watts,  85;  Plwenix  Ins.  Co.  v.  Moog,  78 
Ala.  284;  Avery  v.  State,  10  Tex.  App.  199;  Clayton  v.  Anshaving,  ORand.  85; 
Ormshy  v.  People,  53  N.  Y.  472;  and  it  is  sufficient  to  render  such  declara- 
tions and  acts  admissible,  if  the  conspiracy  be  established  by  one  competent 
witness:  Commonwealth  v.  Crowninshield,  10  Pick.  497.  The  exception,  how- 
ever, to  this  general  rule  is,  that  the  state  may  prove  the  facts  in  any  order  it 
chooses  as  to  conspiracy,  and  acts  done  and  declarations  made.  The  acta 
and  declarations  are  sometimes  admitted  in  evidence,  first,  as  a  matter  of  con- 
venience upon  an  undertaking  by  the  prosecution  to  subsequently  connect 
the  evidence  by  proof  of  the  conspiracy.  This  mode  of  proceeding  rests 
largely  in  the  discretion  of  the  judge,  but  should  not  be  permitted  except  in 
cases  where  particular  and  urgent  circumstances  necessitate  such  departure 
from  the  general  rule:  Bloomer  v.  State,  48  Md.  521;  People  v.  Brotherton,  47 
Cal.  388;  Staie  v,  Ross,  29  Mo.  32,  51;  Avery  v.  State,  10  Tex.  App,  199; 
Kennedy  v,  Staie,  19  Tex.  App.  618;  Miller  v.  Barber,  60  N.  Y.  558,  567. 
But  see  State  v.  Nash,  9  Iowa,  349,  .384;  Wiggins  v.  Leonard,  9  Id.  194;  For- 
ilute  V.  Ahrams,  2  Id.  571.     So  it  is  held  in  Jcnne  v.  Josclyn,  41  V^t.  478,  483, 
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that  the  order  of  the  evidence  is  of  no  material  consequence  bo  far  as  its  ulti- 
mate legitimacy  is  concerned,  provided  it  is  in  the  end  pertinent  to  the  issue 
in  its  relation  to  the  other  evidence  in  the  case.  The  words  of  the  court  in 
Place  V.  Minster,  C5  N.  Y.  89,  105,  are  in  point.  It  is  there  said  that  "the 
time  of  admitting  the  declarations  is  a  mere  question  of  order  in  the  proceed- 
ings which  is  a  matter  of  discretion  with  the  court.  Nothing  can  bo  better 
settled  than  the  main  proposition  that  the  declarations  of  one  alleged  con- 
spirator cannot  be  admitted  against  his  associates  unless  the  conspiracy  be 
established.  There  is,  however,  no  rule  that  the  conspiracy  must  be  estab- 
lished first  in  the  order  of  time.  Convenience  may  require  that  the  declara- 
tion ba  admitted  provisionally,  subject  to  subsequent  proof  of  the  conspiracy. 
If  that  is  not  offered,  it  should  be  stricken  out.  If  this  discretion  is  abused, 
there  will  be  error.  ....  But  this  [change  in  the  order  of  the  evidence]  is 
not  permitted  except  under  particular  and  urgent  circumstances,  lest  the 
jury  should  be  misled  to  infer  the  fact  itself  of  the  conspiracy  from  the  decla- 
rations of  strangers."  This  discretion,  however,  should  be  exercised  with  the 
utmost  caution,  lest  the  jury  be  misled  and  infer  the  fact  of  a  concert  or  con- 
spiracy where  none  existed:  Burke  v.  Miller,  7  Cush.  547.  Substantially  the 
same  ruling  obtains  in  Alabama  in  regard  to  the  order  of  the  testimony  being 
in  the  discretion  of  the  court,  since  it  is  held  in  that  state  that  whatever  error 
exists  by  admitting  evidence  of  such  acts  and  declarations  first,  it  is  cured 
by  the  subsequent  introduction  of  proof  to  connect  by  showing  the  existence 
of  the  conspiracy:  Johnson  v.  State,  29  Ala.  62;  Scott  v.  State,  30  Id.  503. 

Sufficiency  of  Evidence  to  Establish  Conspiracy  so  as  to  Admit  Proof  of  Acts,  etc. 
—  Whether  a  conspiracy  exists  must  satisfactorily  appear  to  the  court  iu  the 
first  instance  when  called  to  rule  as  to  the  competency  of  the  testimony,  and 
if,  after  the  acts  and  declarations  are  admitted  in  evidence,  the  testimony  to 
establish  the  conspiracy  is  not  conclusive,  "the  question  as  to  the  existence 
of  such  conspiracy  at  the  time  of  the  acts  or  declarations  should  be  sub- 
mitted to  the  jury  under  apppropriate  instructions  ":  Logrjins  v.  State,  8  Tex. 
App.  434,  443;  12  Id.  65,  75;  citing  Oi-mshy  v.  People,  53  N.  Y.  472;  and 
&eQ  BurTcev.  Miller,  7  Cush.  547;  and  the  question  of  whether  the  parties  actu- 
ally did  confederate  in  a  common  purpose,  and  whether  the  acts  and  declara- 
tions offered  in  evidence  were  actually  done  in  furtherance  of  that  design,  is 
for  the  determination  of  the  jury:  Commonwealth  v.  Brown,  14  Gray,  419, 
432;  but  see  OWiam  v.  Bentley,  6  B.  Mon.  428,  431. 

Instructions.  —  In  case  the  evidence  of  such  acts  and  declarations  is  re- 
ceived upon  a  promise  to  connect  by  showing  the  conspiracy,  and  there  is  a 
failure  to  connect,  it  is  the  duty  of  the  court  to  charge  the  jury  to  disregard 
such  evidence  of  acts  and  declarations:  Miller  v.  Barber,  66  N.  Y.  558,  507; 
Loggins  v.  State,  8  Tex.  App.  434,  443;  12  Tex.  App.  65,  75. 

It  is  held  in  Wiggins  v.  Leonard,  9  Iowa,  194,  that  a  distinction  should 
be  made  by  the  court,  in  its  charge  to  the  jury,  between  the  evidence  which 
should  go  to  establish  the  combination  and  that  which  is  to  be  received  only 
in  case  such  confederacy  is  first  proven  and  found  by  them,  or  as  to  the  persons 
who  should  be  found  united  in  it.  There  should  be  instructions  "both  iu 
respect  to  the  period  at  which  or  the  circumstances  under  which  they  [the 
jury]  might  receive  evidence  of  the  acts  or  declarations  of  a  confederate, 
and  in  respect  to  the  persons  who  must  be  found  united  in  the  common 
purpose."  And  the  admission  under  the  objection  of  competent  evidence 
which  the  jury  are  afterward  instructed  to  disregard  is  no  ground  of  excep- 
tion: Commonwealth  v.  Scott,  123  Mass.  222;  25  Am.  Rep.  81. 
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Matters  of  Defense.  —  The  fact  that  the  several  overt  acts  constitute 
separate  criminal  offenses  is  not  a  defense  to  an  indictment  for  conspiracy, 
nor  a  bar  to  a  prosecution  therefor:  United  States  v.  Rindskopf,  G  Bias. 
259,  criticising  Commonwealth  v.  Kingsley,  5  Mass.  106;  nor  is  it  any  de- 
fense that  the  object  of  a  conspiracy  would  have  been  effected  without  the 
participation  of  the  accused.  If  his  acts  were  such  as  naturally  to  cause  or 
bring  about  the  result,  he  is  liable:  Green  v.  Cochran,  43  Iowa,  544;  nor  is  it 
a  ground  of  acquittal  for  conspiracy  that  the  misdemeanor  is  merged  in  tho 
felony:  Regina  v.  Button,  3  Cox  C.  C.  229. 

But  where  a  person  was  placed  in  an  insane  asylum  under  a  bonajidc  al- 
though mistaken  belief  of  her  insanity,  by  her  mother  and  relatives,  and  tho 
question  arose  whether  such  mistaken  belief  was  a  defense,  it  was  held 
that  in  such  case  the  law  having  been  strictly  complied  with  in  making  the 
commitment,  and  there  being  an  absence  of  a  corrupt  motive,  that  a  charge 
of  conspiracy  could  not  be  sustained:  Commonwealth  v.  Minzer,  9  Cox  C.  C. 
145;  3  Lawson's  Criminal  Defenses,  ed.  1887,  p.  602,  sec.  188;  and  the  fact 
that  the  victim  of  the  alleged  conspiracy  was  himself  engaged  in  an  illegal 
act  constitutes  a  defense:  4  Lawson's  Criminal  Defenses,  p.  616,  sec.  220. 
So  it  was  held  in  State  v.  Croioley,  41  Wis.  271,  22  Am.  Rep.  710,  that  a 
conspiracy  between  two  persons  to  defraud  a  third,  in  an  unlawful  enterprise 
in  which  they  all  join,  is  not  criminal,  because  conspiracy  is  not  criminal 
unless  against  an  innocent  person;  as  where  A  and  B  conspired  to  defraud  C 
by  falsely  pretending  that  parcels  sold  by  them  to  him  contained  counterfeit 
money,  when  in  fact  they  contained  sawdust,  it  was  held  that  A  and  B 
could  not  be  convicted  of  a  conspiracy  to  obtain  money  of  C  by  false  pre- 
tenses. 

Merger.  — There  are  some  authorities  which  hold  that  if  the  act  for  the 
doing  of  which  the  parties  conspire  is  a  felony,  and  is  executed,  tho  conspir- 
acy becomes  merged  in  the  higher  crime:  Desty's  Crim.  Law,  pec.  11a;  Stale 
v.  Noyes,  25  Vt.  415,  421;  State  v.  Mayberry,  48  Me.  218;  Elkin  v.  People,  28 
N.  Y.  177;  Commonwealth  v.  Kingsbury,  5  Mass.  106;  State  v.  Murphy,  6  Ala. 
765;  41  Am.  Dec.  79;  People  v.  Richards,  1  Mich.  216;  51  Am.  Dec.  75;  Peo- 
ple V.  Mather,  4  Wend.  215;  21  Am.  Dec.  122;  Commonwealth  v.  Goodhue, 
2  Met.  193;  Hartman  v.  Commonwealth,  5  Pa.  St.  60;  Elsey  v.  State,  47 
Ark.  572.  But  this  doctrine  is  declared  by  Mr.  Bishop  not  to  be  general 
American  law:  1  Bishop's  Crim.  Law,  sec.  814.  In  Johnson  v.  State,  29 
N,  J.  L.  453,  it  is  said  that  the  "question  of  merger  only  applies  when  the 
same  act  constitutes  both  offenses.  But  when  the  indictment  charges  that 
the  defendants  at  one  time  were  guilty  of  conspiracy,  and  at  another  time 
were  guilty  of  jerjury,  there  is  no  merger."  Where  two  crimes,  however, 
are  of  equal  grade,  there  can  be  no  legal  technical  merger:  State  r.  Murphy, 

6  Ala.  765;  41  Am.  Dec.  79;  People  v.  Richards,  1  Mich.  210;  51  Am.  Dec.  75; 
United  States  v.  Martin,  4  Cliff.  156;  Commonwealth  v.  Walker,  108  Mass.  .309; 
State  V.  Mw-ray,  15  Me.  100;  People  v.  Mather,  4  Wend.  215;  21  Am.  Dec. 
122;  State  v.  Noyes,  supra.  So  the  offense  of  impeding  an  officer  in  the  exe- 
cution of  legal  process,  and  that  of  conspiracy  to  impede,  are,  in  effect,  of  the 
same  grade,  and  tlie  latter  does  not  merge  in  the  former:  State  v.  Noycs^ 
supra. 

Separate  Trials.  —  Where  A  and  B  are  jointly  indicted  for  a  felony,  and 
tho  court,  upon  the  statement  of  the  prosecuting  attorney,  determines  tluih 
the  interests  of  the  public  require  that  A  be  tried  first,  no  error  can  be  pre<li- 
cated  upon  a  refusal  of  the  court  to  permit  B  to  be  tried  first:  State  v.  A\i.s/i. 

7  Iowa,  347,  374. 
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Acquittal  of  One  Conspirator  where  Two  are  Indicted  is  an  acquittal 
of  the  other:  Note  51  Am.  Dec.  84.  Since,  if  two  persona  are  indicted  for 
conspiracy  in  one  indictment,  the  gist  of  the  conspiracy  is  whether  both  are 
guilty;  therefore  both  must  be  acquited  or  both  convicted :•  i?ea;  v.  Manning, 
<3.  B.  (1884);  4  Lawson's  Criminal  Defenses,  ed.  1887,  578;  and  see  O'Connell 
V.  Queen,  11  Clark  &  F.  155;  Harrison  v.  Errington,  Poph.  202;  Regina  v.  Kin- 
nersley,  1  Strange,  193;  Rex  v.  Ahearne,  6  Cox  C.  C.  6.  In  the  following  case 
there  was  an  indictment  by  conspiracy  against  A  and  B  alone;  both  appeared 
and  answered  to  the  indictment.  B  was  put  on  trial,  and  A  used  as  a  wit- 
ness for  the  state.  After  the  jury  retired,  a  nol  pros,  was  entered  as  to  A, 
and  a  verdict  of  guilty  against  B.  It  was  held  that  judgment  could  not  be 
pronounced  on  the  verdict,  the  effect  of  the  nol  pros,  being  to  leave  the  indict- 
ment as  if  it  charged  B  alone  with  the  conspiracy:  State  v.  Jackson,  7  S.  C. 
283;  24  Am.  Rep.  476. 

JuDOMENT  should  be  several  against  each  defendant,  and  not  against  them 
jointly,  on  an  indictment  against  two  for  a  conspsiracy  to  cheat:  March  v. 
People,  7  Barb.  391;  4  Lawson's  Criminal  Defenses,  ed.  1887,  530. 

Conspiracies  to  Control  Wages  or  Workmen  —  Boycotting  as  Crimi- 
nal Conspiracy:  People  v.  Fisher,  28  Am.  Dec.  501,  and  note  507;  note  76 
Am.  Dec.  783;  Staie  v.  Stevxirt,  59  Vt.  273;  59  Am.  Rep,  710,  and  note  720; 
and  see  4  Lawson's  Criminal  Defenses,  ed.  1887,  616,  618,  sees.  221.  221  a; 
State  V.  Olidden,  ante,  p.  23,  and  note. 
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fl22  Illinois,  293.] 

Term  "  Franchise  "  in  its  Appropriate  and  Legal  Sense  is  Confined  to 
such  rights  and  privileges  as  are  conferred  upon  corporate  bodies  by 
legislative  grant.  It  is  the  right  or  privilege  of  being  a  corporation,  and 
of  doing  such  things,  and  such  things  only,  as  are  authorized  by  the 
corporation's  charter. 

Franchise,  or  Right  to  be  and  Act  as  Artificial  Body,  is  Vested  in  the 
individuals  who  compose  the  corporation,  and  not  in  the  corporation  itself. 

Corporation  Aggregate  is  Artificial  Being  Created  by  Law,  and  com- 
posed of  individuals  who  subsist  as  a  body  politic  under  a  special  de- 
nomination, with  the  capacity  of  perpetual  succession,  and  of  acting, 
within  the  scope  of  its  charter,  as  a  natural  person.  The  corporate  body, 
for  most  purposes,  has  a  distinct  identity  from  that  of  the  individual 
corporators. 

Corporation,  in  Absence  op  Statutory  Authority,  has  No  Right  to  sell  or 
transfer  its  franchise,  or  any  property  essential  to  its  exercise,  which  it 
has  acquired  under  the  law  of  eminent  domain. 

Appeal  from  the  circuit  court  of  St.  Clair  County.     The 
opinion  states  the  case. 

F.  A.  McConaughy,  for  the  appellant. 

By  Court,  Mulkey,  J.     The  People's  Bank  of  Belleville,  in- 
corporated under  a  special  act  of  the  legislature,  approved  and 
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in  force  March  27,  1869,  having  become  insolvent,  on  the 
17th  of  April,  1878,  made  a  general  assignment  of  all  its 
property  and  effects  for  the  benefit  of  creditors.  The  assignee 
presented  a  petition  to  the  county  court  of  St.  Clair  County, 
at  its  March  term,  1887,  for  leave  to  sell  "all  the  rights, 
privileges,  powers,  and  immunities  which  where  granted  by 
the  said  act  incorporating  said  bank."  The  judge  -of  the 
county  court  being  interested  in  the  result  of  the  proceeding, 
the  venue  was  changed  to  the  circuit  court  of  St.  Clair  County, 
where,  upon  due  consideration  of  the  petition,  that  court 
entered  an  order  dismissing  the  same.  The  present  appeal  is 
from  the  order  of  dismissal. 

The  correctness  of  the  decision  of  the  circuit  court  depends 
entirely  upon  whether  the  title  to  the  franchise  created  and 
conferred  by  the  bank  charter  passed,  as  an  asset  of  the  bank, 
to  the  assignee,  under  the  assignment.  That  its  language  is 
sufiBciently  comprehensive  and  adequate  to  pass  the  franchise 
to  the  assignee,  if,  as  matter  of  law,  the  bank  could  transfer 
it  at  all,  we  have  no  doubt.  This  is  not  questioned.  The 
question,  therefore,  is,  whether  a  corporate  franchise,  in  the 
absence  of  statutory  authority,  is  in  law  capable  of  being  as- 
signed or  transferred.  Differently  put,  the  question,  as  for- 
mulated by  the  parties  themselves,  is,  "  Did  the  franchise  of 
the  said  bank  pass  with  the  deed  of  assignment  to  the  assignee 
as  a  salable  asset  of  the  said  bank?  " 

The  word  "  franchise"  is  often  used  in  the  sense  of  privileges 
generally,  but  in  its  more  appropriate  and  legal  sense  the  term 
is  confined  to  such  rights  and  privileges  as  are  conferred  upon 
corporate  bodies  by  legislative  grant.  It  is  in  the  latter  sense, 
alone,  the  word  is  now  to  be  considered.  The  franchise  pro- 
posed to  be  sold  is  a  corporate  franchise,  and  the  artificial 
body  or  political  entity  to  which  it  pertains  is  what  is  known 
to  the  law  as  an  aggregate  corporation.  Such  a  corporation 
has  been  well  defined  to  be,  "  an  artificial  being  created  by  law, 
and  composed  of  individuals  who  subsist  as  a  body  politic 
under  a  special  denomination,  with  the  capacity  of  perpetual 
succession,  and  of  acting,  within  the  scope  of  its  charter,  as  a 
natural  person."  Now,  a  franchise  is  nothing  more  than  the 
right  or  previlege  of  being  a  corporation,  and  of  doing  such 
things,  and  such  things  only,'  as  are  authorized  by  the  corpo- 
ration's charter.  This  right  of  a  body  of  men  to  be  and  act  as 
an  artificial  person,  without,  as  a  general  rule,  incurring  individ- 
ual responsibility,  is  declared  by  Blackstone  to  be  "  a  royal 
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privilege,  or  branch  of  the  king's  prerogative,  subsisting  in  the 
hands  of  a  subject ":  2  Bla.  Com.  37.  Such  right  or  franchise 
is  defined  by  Bouvier  to  be  "  a  certain  privilege  conferred  by 
grant  from  government,  and  vested  in  individuals":  1  Bouv. 
Law  Diet.  545.  Now,  it  is  clear  from  these  definitions,  and 
from  the  very  nature  of  a  corporation,  that  a  franchise,  or  the 
right  to  be  and  act  as  an  artificial  body,  vests  in  the  individ- 
uals who  compose  the  corporation,  and  not  in  the  corporation 
itself.  This  fact,  we  think,  is  not  without  significance  in  reach- 
ing a  conclusion  upon  the  main  question  to  be  determined, 
outside  of  the  numerous  authorities  bearing  directly  on  the 
subject. 

It  will  be  kept  in  mind  that  the  corporation  body,  for  pur- 
poses of  ownership,  and  indeed  for  most  purposes,  has  a  dis- 
tinct identity  from  that  of  the  individual  corporators.  The 
latter  may  be  wealthy  when  at  the  same  time  the  former  is 
insolvent,  and  vice  versa.  The  corporation  has  no  right  to  ap- 
propriate, sell,  or  otherwise  dispose  of  any  of  the  property  or 
efiects  of  a  corporator.  The  relation  of  debtor  and  creditor 
may  subsist  between  them  in  the  same  manner  as  between  the 
company  and  other  persons.  The  company's  entire  property 
may  be  swept  away  from  it  by  sequestration,  or  other  means, 
and  yet  its  franchises  will  remain  vested  in  the  corporators 
until  they  are  either  abandoned  or  forfeited  to  the  state.  All 
these  propositions  are  familiar  to  the  courts  and  the  profes- 
sion, and  are  well  sustained  by  authority. 

If,  then,  the  franchise  is  vested  in  and  belongs  to  the  cor- 
porators, and  not  to  the  corporation  itself,  how  could  the  latter 
transfer  or  assign  it  to  another?  On  the  plainest  of  principles, 
this  could  not  be  done  without  legislative  authority  for  that 
purpose,  and  we  find  nothing,  either  in  the  statute  or  the  com- 
pany's charter,  conferring  such  authority.  While  it  is  con- 
ceded the  legislature  might  confer  on  the  artificial  body  the 
power  to  sell  or  assign  the  franchise  to  strangers,  yet  this 
would  be  in  effect  to  authorize  it  to  commit  a  species  of  sui- 
cide, for  it  is  manifest  the  corporation  could  not  exist  a  mo- 
ment after  the  franchise  conferred  upon  its  members  had  been 
transferred  to  others.  Indeed,  when  we  consider  the  attributes 
and  essential  elements  of  corporate  existence,  resulting  from 
the  grant  of  the  franchise,  and  without  which  the  artificial 
body  could  not  accomplish  the  objects  of  its  creation  or  per- 
form the  duties  imposed  upon  it  by  law,  the  sale  or  assign- 
ment of  the  franchise  without  special  legislative  authority 
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would  seem  to  be  wholly  inadmissible.  It  is  proposed  hero, 
it  will  be  noted,  to  sell  simply  the  franchise  of  the  bank. 
Assuming  this  can  be  done,  the  question  arises.  What  would 
be  the  effect  of  such  a  sale?  It  clearly  could  not  have  the 
effect  of  making  the  purchasers,  if  more  than  one,  an  aggre- 
gate corporation  with  the  general  banking  powers  conferred 
by  the  bank  charter.  To  assert  such  a  proposition  would  be 
simply  startling;  and  yet,  if  in  such  case  the  purchasers  would 
take  anything  at  all,  they  certainly  could  not  take  less  than 
the  right  to  be  a  banking  corporation,  with  all  the  powers  and 
privileges  conferred  by  the  charter  for  these  rights,  —  one  of  the 
very  essence  of  the  franchise;  and  consequently  the  one  could 
not  be  thus  acquired  without,  by  the  same  act,  securing  the 
others,  —  a  view  which,  as  already  indicated,  has  no  sanction 
in  reason  or  authority. 

While  statements  are  to  be  found  on  this  subject  in  some  of 
the  text-books  as  well  as  in  some  of  the  decided  cases  which 
cannot  be  reconciled  with  the  conclusion  we  have  reached,  yet 
we  are  clearly  of  opinion  that  a  corporation,  in  the  absence  of 
statutory  authority,  has  no  right  to  sell  or  transfer  its  franchise, 
or  any  property  essential  to  its  exercise  which  it  has  acquired 
under  the  law  of  eminent  domain.  This  proposition,  in  our 
judgment,  is  sustained  both  by  reason  and  the  decided  weight 
of  authority:.  Black  v.  Delaware  and  Raritan  Canal  Co.,  24 
N.  J.  Eq.  455;  Freeman  on  Executions,  sees.  179,  180;  Pearce 
:)n  Railroads,  496;  Jones  on  Mortgages,  sec.  161;  Rorer  on 
Judicial  Sales,  2d  ed.,  222;  Archer  v.  Terre  Haute  etc.  R.  R.  Co., 
102  111.  493;  Bruffett  v.  Great  Western  R.  R.  Co.,  25  Id.  353; 
Chicago  etc.  R.  R.  Co.  v.  Whipple,  22  Id.  105;  Ottawa  etc.  R.  R. 
Co.  V.  Black,  79  Id.  262. 

The  circuit  court  having  reached  this  conclusion,  its  order 
and  judgment  will  be  affirmed. 

Judgment  aflBrmed.  ' 

Corporation  I3  Franchise:  Cleveland  etc.  R.  R.  Co.  v.  Speer,  94  Am. 
Dec.  84. 

Classification  of  Cokpokations:  Miners'  Ditch  Co.  v.  Zellerhach,  99  Am. 
Dec.  300. 

Corporations  have  Such  Powers  only  as  the  act  creating  them  con- 
fers, and  such  incidental  powers  as  are  necessary  to  carry  into  effect  those 
specially  conferred:  Chicago  Oas  Light  Co.  v.  People's  Oas  Light  Co.,  2  Am. 
St.  Rep.  124;  Caldwell  v.  Alton,  85  Am.  Dec.  282,  and  cases  collected  in  note 
288;  Franklin  Co.  v.  Lewiston  Institution  for  Savings,  28  Am.  Rep.  9. 

Sale  by  Corporation  of  All  its  Assets:  See  Miners'  Ditch  Co.  v.  ZeU 
4erbach,  99  Am.  Dec.  300,  and  extended  note  333-338. 
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Power  op  Corporation  to  Alienate  Francihse:  Story  v.  Plank  Road 
Co.,  84  Am.  Dec.  134;  People  v.  Rculroad  Co.,  82  Id.  295;  Co«  v.  Railroad  Co., 
75  Id.  518,  and  note  548. 

Corporate  Franchise  is  not  Subject  to  Ordinary  Execution:  Am- 
ment  v.  Turnpike  Road,  15  Am.  Dec.  595,  and  note  59C. 

Grant  of  Franchise  to  One  Corporation  does  not  Prevent  Liks 
Qbant  to  Another:  Hudson  v.  Cuero  Land  etc.  Co.,  26  Am.  Rep.  289,  and 
note  293. 


DuNNiGAN  V.  Stevens. 

[122  Illinois,  396.J 

Law  op  Indiana  Governs  as  to  Liability  ok  Indobsbr  where  promis* 
sory  notes  are  made  and  indorsed  in  that  state. 

Under  Law  Merchant,  Indorsement  of  Note  Amounts  to  Contract  on 
the  part  of  the  indorser,  that  if,  when  duly  presented,  the  note  is  not 
paid  by  the  maker,  the  indorser  will,  upon  due  and  reasonable  notice 
given  him  of  the  dishonor,  pay  it  to  the  indorsee  or  other  holder. 

Indorser  may,  by  Form  of  his  Indorsement,  Make  Himself  Absolutely 
and  positively,  in  all  events,  liable  for  the  payment  of  the  note,  with  or 
without  due  presentment  or  due  notice  of  non-payment.  If  there  be  an 
agreement  in  writing  to  dispense  with  any  demand  upon  the  maker,  or 
with  notice  of  dishonor,  the  language  will  be  construed  to  import  an 
absolute  dispensation,  with  the  ordinary  conditions  of  an  indorsement, 
and  the  liability  of  the  indorser  will  become  as  full  as  that  of  a  surety  or 
guarantor. 

Law  Merchant  in  Force  in  Indiana  Applies  to  a  note  payable  in  a 
bank  in  that  state;  and  where  there  is  an  express  waiver  in  writing  by 
the  indorser,  of  presentment  of  the  note  for  payment,  and  of  notice  of 
its  non-payment,  this  dispenses  with  the  conditions  precedent  to  the 
indorser's  liability,  and  makes  his  obligation  for  the  payment  of  the  not© 
unconditional  and  absolute.  On  maturity  of  the  note,  the  bolder  may 
immediately  bring  suit  against  the  indorser  without  performance  of  any 
act. 

Where  Indorser  of  Promissory  Note  is  Liable  Absolutely  for  its 
payment,  the  indorsee  of  such  note  may,  under  the  provisions  of  the 
Illinois  Revised  Statutes,  chapter  3,  section  67,  relating  to  the  settle- 
ment of  the  estates  of  deceased  persons,  and  before  maturity  of  the  note^ 
have  the  same  allowed  against  the  estate  of  the  indorser.  The  statute  is, 
that  "any  creditor  whose  debt  or  claim  against  the  estate  is  not  due 
may  present  the  same  for  allowance  and  settlement,"  and  the  indorsee  of 
the  note  in  such  case  is  a  creditor  within  the  statute. 

Appeal  from  the  appellate  court,  third  district.     The  opin- 
ion states  the^<5iarei-s. 

S.  S.  WhiteJi^^''^^  %e  appellant. 
Oolden  and  Hant^  -..'^  the  appellee. 

By  Court,  SHELDONyed'.  J.     On  January  1,  1881,  Clemue) 
R.  Stevens,  deceased,  soK^a  farm  in  Sullivan  County,  Indiana, 
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to  one  Samuel  H.  Kisner  for  an  agreed  consideration  of 
eight  thousand  dollars.  The  sum  of  five  hundred  dollars 
was  paid  in  cash,  and  for  the  remainder  of  the  purchase- 
money  Kisner  executed  his  notes  to  Stevens,  payable  in 
bank  in  one,  two,  three,  four,  five,  six,  seven,  eight,  nine, 
and  ten  years  after  date,  with  interest  payable  annually  at 
the  rate  of  eight  per  cent,  and  secured  the  payment  of  the 
same  by  mortgage  on  the  premises  purchased.  Afterwards, 
Stevens  purchased  of  Richard  Dunnigan  some  land  situate  in 
Clark  County,  Illinois,  and  in  payment  therefor  transferred 
to  Dunnigan  by  indorsement  in  blank  six  of  the  Kisner 
notes,  the  ones  falling  due  January  1,  1886,  and  after. 
Stevens  died,  and  after  his  death  his  administrator  sold  the 
remaining  notes — the  ones  falling  due  January  1,  1882,  1883, 
1884,  and  1885 — to  one  John  J.  Brake.  The  notes  matur- 
ing up  to  January  1,  1884,  remaining  unpaid.  Brake  com- 
menced proceedings  to  foreclose  the  mortgage  aforesaid  in  the 
circuit  court  of  Sullivan  County,  Indiana,  making  Kisner 
and  Dunnigan  the  only  parties  defendant.  Dunnigan  filed 
an  answer,  also  a  cross-complaint,  claiming  an  interest  in 
the  mortgaged  property.  A  judgment  of  foreclosure  was 
rendered,  finding  that  the  mortgaged  property  was  not 
susceptible  of  sale  in  parcels,  and  directing  that  it  be 
sold  as  a  whole,  and  the  proceeds  applied,  first,  to  in- 
debtedness due;  second,  to  that  not  due  with  a  rebate, 
etc.  A  sale  under  this  judgment  resulted  in  only  enough 
to  satisfy  the  Brake  notes,  and  pay  the  sum  of  five  hun- 
dred dollars  on  the  notes  held  by  Dunnigan.  A  personal 
judgment  in  the  foreclosure  suit  was  rendered  against  Kisner, 
and  an  execution  issued  thereon  was  returned  no  property 
found,  Dunnigan  filed  his  claim  against  Stevens,  as  indorser 
of  the  notes  so  indorsed  by  him  to  Dunnigan  for  allowance 
against  the  estate  of  Stevens  in  the  county  court  of  Clark 
County,  where  the  claim  was  disallowed.  On  appeal  to  the 
circuit  court  there  was  a-  judgment  given  against  the  ad- 
ministrator for  five  hundred  and  sixty  dollars,  the  amount 
of  interest  due  on  the  notes,  and  that  Dunnigan  pay  the 
costs  in  the  proceeding,  the  claim  having  been  filed  sub- 
sequent to  the  time  appointed  by  the  administrator  for  the 
presentation  of  claims  against  the  estate.  The  judgment  of 
the  circuit  court  was  affirmed  by  the  appellate  court  for  the 
third  district,  and  this  writ  of  error  is  brought  to  reverse  the 
judgment  of  the  appellate  court. 

Am.  St.  Rep.,  Vol.  III.— 32 
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The  following  is  a  copy  of  one  of  the  notes  in  question,  and 
the  indorsement:  — 
*^  $500.  Tebre  Haute,  Indiana,  January  1,  1881. 

"Five  years  after  date,  I  promise  to  pay  to  the  order  of 
Clemuel  R.  Stevens,  at  P.  Shannon's  bank,  Torre  Haute,  In- 
diana, five  hundred  dollars,  value  received,  without  any  relief 
from  valuation  and  appraisement  laws',  with  interest  at  eight 
per  cent  per  annum  from  date  until  paid,  and  attorneys'  fees. 

"The  drawers  and  indorsers  severally  waive  presentment 
for  payment,  protest,  and  notice  of  protest,  and  non-payment 
of  this  note.     Interest  payable  annually. 

"  No.  5.  Samuel  H.  Kisneb." 

Indorsed:  "C.  R.  Stevens." 

The  notes  are  all  alike,  except  in  amount  and  time  of  pay- 
ment, the  others  being  for  seven  hundred  dollars  each.  The 
notes  and  the  indorsements  were  both  made  in  the  state  of 
Indiana. 

The  statute  of  Indiana  at  the  time  provided  as  follows: 
"  Notes  payable  to  order  or  bearer  in  a  bank  in  this  state 
shall  be  negotiable  as  inland  bills  of  exchange,  and  the  payees 
and  indorsers  thereof  may  recover  as  in  case  of  such  bills." 
It  is  held  by  the  supreme  court  of  Indiana  that  the  provisions 
of  the  law  merchant  in  regard  to  the  presentment  for  pay- 
ment, and  notice  of  protest  and  of  non-payment,  may  be  waived 
by  the  terms  of  the  contract,  and  such  waiver  extends  to  the 
indorsers. 

Our  statute  concerning  the  settlement  of  the  estates  of  de- 
ceased persons  provides:  "Any  creditor  whose  debt  or  claim 
against  the  estate  is  not  due  may  nevertheless  present  the 
same  for  allowance  and  settlement,  and  shall  thereupon  be 
considered  as  a  creditor  under  this  act,  and  shall  receive  a 
dividend  of  said  decedent's  estate,  after  deducting  a  rebate  of 
interest  for  what  he  shall  receive  on  such  debt,  to  be  computed 
from  the  time  of  the  allowance  thereof  to  the  time  such  debt 
would  have  become  due  according  to  the  tenor  and  effect  of 
the  contract":  R.  S.,  sec.  67,  c.  3.  And  section  70  declares 
that  all  debts  and  demands  not  exhibited  to  the  court 
within  two  years  from  the  granting  of  letters  of  administra- 
tion shall  be  forever  barred  except  as  to  subsequently  discov- 
ered assets. 

Considerable  stress  has  been  laid  in  argument  on  the  fact 
of  the  insolvency  of  the  maker  Stevens, — of  there  having 
been   personal  judgment  against    him,   and   his  estate  ex- 
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hausted.  Under  our  statute  this  would  be  important,  as 
showing  diligence  to  collect  of  the  maker;  but  the  notes  and 
indorsements  having  been  made  in  the  state  of  Indiana,  it  is 
the  law  of  that  state  which  is  to  govern  in  respect  to  the  lia- 
bility of  the  indorser.  The  notes  being  payable  in  a  bank  in 
that  state,  the  indorser's  liability,  by  the  statute  there,  is  that 
which  arises  under  the  law  merchant.  Under  that  law,  the  in- 
dorsement of  a  note  amounts  to  a  contract  on  the  part  of  the 
indorser,  that  if,  when  duly  presented  the  note  is  not  paid  by 
the  maker,  he,  the  indorser,  will,  upon  due  and  reasonable  no- 
tice given  him  of  the  dishonor,  pay  the  same  to  the  indorsee  or 
other  holder:  Story  on  Promissory  Notes,  sec.  135.  But  here 
there  is  an  express  waiver  in  writing  by  the  indorser  of  pre- 
sentment of  the  notes  for  payment,  and  of  notice  of  their  non- 
payment. This  dispenses  with  the  conditions  precedent  to  the 
indorser's  liability,  and  makes  his  obligation  for  the  payment 
of  the  notes  to  be  unconditional  and  absolute.  On  the  ma- 
turity of  the  notes,  the  holder  might  immediately  bring  suit 
against  the  indorser  without  performance  of  any  act. 

An  indorser  may  by  the  form  of  his  indorsement  make 
himself  absolutely  and  positively,  in  all  events,  liable  for  the 
payment  of  the  note,  with  or  without  due  presentment  or  due 
notice:  Story  on  Promissory  Notes,  sec.  461.  Where  there  is 
an  agreement  in  writing  to  dispense  with  any  demand  upon 
the  maker,  or  with  notice  of  dishonor,  the  language  will  be 
construed  to  import  an  absolute  dispensation  with  the  ordi- 
nary conditions  of  an  indorsement:  Id.,  sec.  148.  We  con- 
sider that  the  indorser  here  by  the  form  of  his  indorsement 
made  himself  absolutely  and  positively,  in  all  events,  liable 
for  the  payment  of  the  notes, — that  his  liability  was  as  full 
as  that  of  a  surety  or  a  guarantor;  and  the  obligation  of  a 
surety  or  the  guarantor  of  a  promissory  note  is  absolute  to 
pay  the  note:  Hunt  v.  Adams,  5  Mass.  519;  Luqueer  v.  Pros- 
ser,  1  Hill,  256.  And  see  Story  on  Promissory  Notes,  sees.  58, 
59,  and  note. 

It  is  said  the  indorser's  contract  here  was  to  pay  the  notes, 
if,  when  they  became  due,  the  maker  did  not  pay  them;  and 
that  when  the  notes  were  filed  the  condition  had  not  been  met. 
We  do  not  consider  that  there  is  any  such  distinct  condition 
as  thus  named, — that  there  is  any  other  condition  than  what 
is  comprised  in  presentment  for  payment  and  notice  of  non- 
payment. The  condition  in  this  respect,  as  above  stated  by 
Story,  is,  "that  if  when  duly  presented,  it  [the  note]  is  not 
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paid  by  the  maker,"  etc.  Dispensing  with  presentment  car- 
ries with  it  all  condition  as  to  paying  on  the  maker's  failure  to 
pay  on  presentment.  And  even  if  the  contract  were,  as  thus 
supposed,  to  pay  the  notes  if  when  they  became  due  the 
maker  did  not  pay  them,  we  hardly  see  how,  in  respect  of  lia- 
bility to  the  indorsee,  that  would  vary  essentially  from  an  ab- 
solute promise  to  pay  the  notes,  or  that  the  notes  should  be 
paid.  Either  form  of  promise  would  oblige  the  payment  to 
be  made  at  maturity,  and  would  create  the  equal  liability  of 
the  indorser  for  their  payment  at  maturity. 

It  is  again  said,  the  maker  might  pay  the  notes  at  maturity, 
and  so  the  indorser  not  have  them  to  pay.  But  this  would 
not  be  inconsistent  with  the  indorser's  liability  for  the  pay- 
ment of  the  notes. 

The  same  might  be  said  in  respect  of  a  surety  or  a  guaran- 
tor that  the  principal  debtor  might  pay  the  debt  on  its  coming 
due;  yet  that  would  not  militate  against  the  previous  obliga- 
tion of  the  surety  or  guarantor  to  pay  the  debt.  So  in  the 
case  of  several  makers  of  a  promissory  note,  upon  the  death 
of  one  of  them  the  claim  of  the  whole  note,  we  take  it,  might 
be  filed  and  allowed  against  his  estate,  notwithstanding  that 
on  the  note  becoming  due  it  might  be  paid  by  the  surviving 
promisors,  or  each  of  them  might  pay  his  proportion  of  it,  so 
that  the  defendant's  estate  would  have  none,  or  but  a  propor- 
tional part,  of  the  debt  to  pay. 

We  think  the  indorser  here  undertook  that  these  notes  should 
be  paid  at  maturity;  that  there  was  a  binding  obligation  on 
his  part  for  their  payment;  that  there  was  no  condition  or 
contingency  as  to  the  obligation  itself,  but  that  it  was  absolute 
and  positive,  and  constituted  a  claim  against  the  estate  of  the 
indorser;  that  it  was  properly  filed  as  such  against  the  estate, 
and  that  the  rejection  of  it  by  the  court,  except  as  to  the 
amount  actually  due,  was  erroneous.  The  statute  required  it 
to  be  exhibited  to  the  county  court  within  two  years  from  the 
granting  of  letters  of  administration,  or  else  be  forever  barred, 
except  as  to  subsequently  discovered  assets.  The  statute  is, 
that  "any  creditor  whose  debt  or  claim  against  the  estate  is 
not  due  may  present  the  same  for  allowance  and  settlement." 
"A  creditor  is  he  who  has  a  right  to  require  the  fulfillment  of 
an  obligation  or  contract":  Bouv.  Law  Diet.  Dunnigan  cer- 
tainly occupied  this  position,  and  he  held  a  claim  against  the 
estate  not  due,  bringing  himself  precisely  within  the  statute. 

The  judgments  of  the  appellate  and  circuit  courts  will  be 
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reversed,  and  the  cause  remanded  to  the  circuit  court  of  Edgar 
County. 

Judgment  reversed. 

ScHOLFiELD,  J.  I  am  unable  to  concur  in  the  reasoning  in 
the  foregoing  opinion.  The  statute  therein  quoted,  to  the 
eflFect  that  "any  creditor  whose  debt  or  claim  against  the 
estate  is  not  yet  due  may  present  the  same  for  allowance  and 
settlement,"  is  in  derogation  of  the  common  law,  and  by  a 
familiar  rule  of  construction  is  therefore  to  be  construed 
strictly.  So  construing  it,  the  words,  "debts  or  claims  against 
the  estate,"  must  mean  existing  debts  or  claims,  and  not  proba- 
ble future  debts  or  claims. 

But  it  is  conceded  here  that  the  contract  of  Stevens,  under 
the  statutes  of  Indiana,  where  the  notes  were  made  and  in- 
dorsed, is  governed  by  the  law  merchant,  and  that  by  that 
law  his  liability  (he  having  waived  presentment  and  notice) 
is  to  pay  the  notes  when  due,  if  Kisner  does  not  pay  them 
then.  Kisner  is  liable  absolutely  to  pay  the  notes;  but 
Stevens  is  only  liable  to  pay  them  contingently  upon  Kis- 
ner's  not  paying  them  when  due.  The  difference  between  the 
character  of  liability  of  Kisner  and  Stevens  is  plain  and 
broad.  It  may  be  that  the  day  of  payment  as  to  Kisner 
might,  in  the  event  of  Kisner's  death,  be  accelerated  without 
seriously  impairing  any  right,  since  it  would  only  affect  the 
question  of  interest,  which  the  statute  equitably  provides  for. 
But  accelerating  the  day  of  payment  as  to  Stevens  is' a  very 
different  thing.  He  was  entitled  to  the  benefit  of  the  chance 
of  Kisner  being  able  to  pay  the  debt  at  any  time  until  after 
maturity.  Although  Kisner  may  not  now  be  able  to  pay,  it 
does  not  follow  that  he  may  not  be  able  to  pay  the  notes  when 
due.  By  this  opinion,  a  liability  to  pay  in  the  future,  upon 
condition,  is  converted  into  a  present,  absolute  liability, — a 
new  contract  is  made  for  Stevens,  to  which  he  never  gave  his 
assent.     This,  in  my  opinion,  cannot  be  done. 

Magruder,  J.  I  concur  in  the  views  expressed  by  Mr. 
Justice  Scholfield. 


Indorsee's  Liability  Governkd  by  Law  of  Place  of  Payment:  Woolep 
V.  Li/on,  57  Am.  Rep.  867.  But  compare,  on  this  subject,  Hunt  v.  Standart, 
77  Am.  Deo.  79,  and  cases  collected  in  note  87;  Freese  v.  Broumell,  10  Am. 
Rep.  239;  Brigr/s  v.  Lai/iam,  59  Id.  646;  Ford  v.  Buckeye  State  Ins.  Co.,  99 
Am.  Dec.  672,  note;  Hose  v.  Park  Bank,  83  Id.  306. 
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Indorser  of  Note  before  Delivery  to  Payee,  Liability  of:  Van  Doren 
V.  Tjader,  90  Am.  Dec.  498,  and  note  50.3;  Burton  v.  Ilans/oi-d,  27  Am.  Rep. 
571,  and  note  580. 

Indorsement,  Parol  Evidence  to  Control  or  Vary  Effect  of:  Hill  v. 
Ely,  9  Am.  Dec.  37G,  and  note  381;  Stack  v.  Beach,  39  Am.  Rep.  113,  and 
note  116. 

iNDORSEMiaJT   "WITHOUT    RECOURSE,"  FORM    AND   EFFECT  OF:    WotSOn  V. 

Cliesiret  87  Am.  Dec.  382,  and  note  389. 


Vallette  v.  Tedens. 

[122  Illinois,  607.] 

PsRSONa  Enoaqed  in  Business  of  Making  Abstracts  of  Title  occupy  a 
relation  of  confidence  towards  those  employing  them,  which  is  second 
only  in  the  sacredness  of  its  nature  to  the  relation  which  a  lawyer  sus- 
tains to  his  client.  They  should  be  held  to  a  strict  responsibility  iu  the 
exercise  of  the  trust  and  confidence  which  are  necessarily  reposed  in 
them,  and  any  abuse  of  such  trust  and  confidence  should  be  met  with 
emphatic  rebuke. 

Trust,  when  It  Arises  —  Abuse  of  Confidential  Relation. — The  de- 
fendant, who  was  a  county  surveyor  and  abstract  maker,  was  employed 
by  the  plaintiffs  to  examine  title  to  land,  with  a  view  of  correcting  de- 
fects therein,  and  also  to  procure  for  them  the  title  to  certain  adjacent 
land.  The  defendant,  while  engaged  in  the  service  of  the  plaintiff's,  ac- 
quired the  title  to  the  last-mentioned  land  in  his  own  name,  and  refused 
to  convey  to  the  plaintiffs.  Held,  that  the  defendant  was  not  simply  au 
agent  to  purchase,  but  his  agency  concerned  other  matters,  and  his  re- 
lations to  the  plaintiffs  were  of  such  a  confidential  nature  that  he  must 
be  regarded  as  holding  in  trust  for  the  plaintiffs  the  title  acquired  by 
him. 

Appeal  from  the  circuit  court,  Du  Page  County.    The  facts 
appear  in  the  opinion. 

Henry  Decker,  for  the  appellant. 

Comstoch  and  Hess,  for  the  appellees. 

By  Court,  Magruder,  J.     In  the  fall  of  1884  and  winter  of 

1884  and  1885,  the  appellees  were  merchants,  engaged  in  busi- 
ness under  the  firm  name  of  Tedens  &  Co.,  in  the  town  of  Le- 
mon t,  in  Cook  County.  One  Walker  had  become  largely 
indebted  to  them,  and  had  given  them  a  mortgage  upon  cer- 
tain lands  owned  by  him  in  Du  Page  County.  This  mortgage 
they  had  foreclosed,  and  had  acquired  title  to  the  lands  em- 
braced in  it  through  the  foreclosure  sale.  In  addition  to  this^ 
they  also  had  judgments  against  Walker,  which  they  were  de- 
sirous of  making  out  of  whatever  lands  or  interests  in  lards  he 
night  own  that  were  not  included  in  the  mortgage. 
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At  this  time,  appellant  was  the  county  surveyor  of  Du  Page 
County.  He  was  also  engaged  in  the  business  of  examining 
titles,  and  making  abstracts  of  titles,  and  had  an  office,  where 
lie  carried  on  such  business,  in  Wheaton,  Du  Page  County. 
On  November  18,  1884,  appellees  wrote  to  appellant  the  fol- 
lowing letter: — 

"  Lemont,  III.,  November  18,  1884. 
"  County  Surveyor,  Wheaton,  111. 

^^  Dear  Sir, — When  can  you  come  and  make  survey  of  the 
land  known  as  the  '  Walker  tract,'  in  Du  Page  County?  We 
now  own  it,  and  wish  to  fence  and  rent;  therefore  a  survey  is 
very  necessary.  Hoping  you  will  favor  us  with  an  early  reply, 
and  that  you  will  come  soon,  now  while  the  wheather  is  so  fine 
and  good  for  such  work,  we  are 

"  Yours,  etc.,  J.  H.  Tedens  &  Co." 

Pursuant  to  the  notice  contained  in  this  letter,  appellant 
went  to  Lemont  on  December  1,  1884,  and  was  there  engaged 
for  four  days  in  making  surveys  for  appellees,  and  in  consult- 
ing with  them  about  titles  to  property,  in  which  Walker  was 
supposed  to  have  an  interest.  The  land,  or  part  of  the  land, 
to  which  appellees  had  acquired  title  by  the  foreclosure  pro- 
ceeding, consisted  of  about  one  hundred  acres  in  that  part  of 
the  northeast  quarter  of  section  15,  lying  north  of  the  north 
channel  of  the  Des  Plaines  River,  there  being  an  island  at  this 
point  around  which  the  river  flows  in  two  channels,  one  to 
the  north  and  the  other  to  the  south  of  the  island.  The  land 
in  controversy  in  this  suit  is  a  tract  of  forty-five  acres,  situated 
on  the  island  in  question  in  the  southeast  corner  of  the  north- 
east quarter  of  section  15,  south  of  the  north  channel  of  the 
river,  and  opposite  the  one  hundred  acres  above  mentioned. 

Appellees  had  supposed  until  after  the  foreclosure  that  the 
forty-five  acres  were  included  in  their  trust  deed;  this,  how- 
ever, did  not  prove  to  be  the  case.  They  had  also  supposed 
that  the  forty-five  acres  belonged  to  Walker.  Walker  had 
been  in  possession  of  it  at  one  period  for  some  twelve  years  or 
longer,  and  was  reputed  to  have  acquired  his  title  from  a  widow 
named  Warden,  who  had  also  owned  the  balance  of  section  15. 
While  appellant  was  in  Lemont,  during  the  first  four  days  of  De- 
cember, 1884,  he  also  shared  the  belief  that  Walker  had  title 
to  the  forty-five  acres,  although  both  he  and  appellees  were 
aware  at  this  time  that  the  land  was  not  taxed.  While  engaged 
in  this  survey  for  appellees,  appellant  learned  from  them  the 
location  and  surroundings  of  the  forty-five  acres.     Both  the 
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appellees  swear  that  on  December  2d  or  3d  they  employed  appel- 
lant, as  an  examiner  of  titles,  to  search  the  records  and  look 
up  the  title  to  the  forty-five  acres,  and  to  assist  them  in  ac- 
quiring such  title.  They  are  confirmed  in  their  statements  by 
the  testimony  of  one  Graves.  At  the  same  time  they  gave  ap- 
pellant a  list  of  other  lands  in  sections  14, 15,  and  16,  in  which 
Walker  was  supposed  to  be  interested,  and  employed  him  to 
ascertain  the  condition  of  the  title  to  these  lands,  with  a  view 
of  subjecting  them  to  the  payment  of  their  judgments. 

On  the  evening  of  December  4th,  when  appellant  left  Lemont, 
appellees  placed  in  his  hands  their  own  abstract  of  title  to  the 
lands  they  had  obtained  from  Walker,  and  requested  him  to 
examine  the  title,  so  that  if  there  were  any  defects  they  might 
be  remedied.  At  their  request  he  made  a  map  of  the  lands 
lying  in  sections  14,  15,  and  16,  and  left  it  with  them. 

Appellant  procured  the  title  to  the  forty-five  acres  in  ques- 
tion for  himself,  denying  the  existence  of  any  agreement  to 
obtain  it  for  appellees,  and  pleading  the  statutes  of  frauds. 
The  object  of  this  bill  is  to  compel  him  to  convey  the  land  to 
appellees,  on  the  ground  that  he  holds  it  as  their  agent  and 
trustee. 

After  leaving  Lemont,  appellant  made  examinations  in  the 
records  and  tax  books  of  Du  Page  County,  and  in  the  books 
of  certain  abstract  makers  in  Chicago,  and  on  December  8, 
1884,  wrote  the  following  letter:  — 

"  Wheaton,  III.,  December  8,  1884. 
"  J.  H.  Tedens  &  Co.,  Lemont,  111. 

^^  Gents, — I  have  looked  up  the  5.07  acres  N.  Frac.  N.  W. 
i  Sec.  14,  37.11,  and  find  that  it  was  entered  June,  1835,  by 
Philip  C.  Latham,  and  conveyed  by  him  to  Thomas  Haughan 
June  5, 1842.  I  don't  think  it  has  been  conveyed  since  by  the 
owner.  As  to  the  45  or  any  Island  Frac.  N.  -J  Sec.  15,  37.11, 
the  title  is  in  either  the  canal  trustees,  or  to  whom  they  sold 
it.  There  is  no  deed  or  record  of  the  tract  to  any  persons. 
Island  Frac.  of  Sec.  16,  is  still  in  the  state  of  Illinois,  for  use  of, 
etc.,  of  T.  37.11.  If  you  wish  me  to  go  and  see  the  records  in 
canal  commissioners'  ofiice,  I  can  do  so  as  soon  as  you  send  to 
me.  I  don't  find  that  Roebuck  has  any  title  on  Sec.  14,  S.  of 
river,  or  on  the  island.  Please  give  inclosed  to  Tagerstrum. 
I  have  not  yet  been  through  examination  of  the  abstract  as  to 
your  title,  but  I  think  I  will  have  time  this  week. 

"Yours,  J.  G.  Vallette." 
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This  letter  amounts  to  a  written  statement  by  the  defend- 
ant that  he  was  acting  as  the  agent  of  the  appellees  in  looking 
up  the  titles  to  various  pieces  of  land  including  the  forty-five 
acres,  and  also  that  he  was  acting  as  their  attorney  in  exam- 
ining for  them  the  title  which  they  already  had.  He  states 
the  result  of  his  investigations  as  to  the  forty-five  acres,  and 
proposes  to  make  further  investigations  at  the  ofiBce  of  the 
canal  commissioners,  if  appellees  shall  send  to  him  to  do  so. 
The  appellee,  Tedens,  swears  that  he  answered  the  letter  of 
December  8tL,  telling  appellant  to  go  ahead  and  visit  the  canal 
office  and  "  look  up  the  title  there,"  and  that  he  would  be  paid 
for  his  services.  His  testimony  as  to  the  contents  of  the  an- 
swer was  given  after  appellant's  failure  to  produce  it,  upon  be- 
ing notified  to  do  so.  Appellant  denies  that  he  received  any 
reply  to  the  letter  of  December  8th. 

Appellant  sent  to  the  canal  ofiice  for  information,  and  ob- 
tained therefrom  a  paper,  dated  December  14,  1884,  showing 
that  the  north  fraction  of  the  north-east  quarter  had  been  sold 
by  the  canal  trustees  to  John  B.  Witt,  and  that  the  certificate 
of  purchase  had  been  assigned  to  Peter  Warden,  and  also 
showing  that  the  forty-five  acres  had  been  sold  by  the  trustees 
on  September  11,  1848,  to  John  B.  Witt.  Witt  had  died,  and 
in  order  to  get  titte,  it  became  necessary  to  obtain  conveyances 
from  his  heirs. 

On  January  3,  1885,  appellant  again  went  to  Lemont  and 
continued  the  survey  for  appellees,  which  he  had  not  finished 
in  December.  Appellee  Tedens  swears  that  during  this  visit 
in  January  appellant  spoke  of  some  of  the  heirs  as  being  in 
Iowa,  and  of  some  as  living  in  Kansas,  and  expressed  his  in- 
tention of  going  to  Kansas,  as  soon  as  he  finislied  the  survey 
he  was  then  engaged  in  making.  Appellant  swears  that  at 
this  time  in  January  he  had  no  conversation  whatever  with 
either  of  the  appellees  about  the  forty-five  acres,  except  that 
when  he  and  Thormahlen  were  at  the  land  he  asked  Thor- 
mahlen  what  it  was  worth,  and  was  told  that  its  value  was 
fifty  dollars  or  seventy-five  dollars  per  acre.  If  the  statement 
of  appellee  Tedens,  as  to  what  took  place  when  appellant 
was  in  Lemont  on  January  3,  1885,  is  true,  then  appel- 
lant led  the  appellees  to  believe  that  he  was  trying  to 
obtain  the  title  of  the  Witt  heirs  for  them,  and  not  for 
himself.  If  his  own  statement  is  true,  then  he  acted  un- 
fairly towards  the  appellees  in  concealing  from  them  what 
he  had  learned  from  the  canal  commissioners  on  December  14th, 
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namely,  that  the  title  to  the  forty-five  acres  was  not  in  Walker, 
but  in  John  B.  Witt  or  his  heirs.  That  information  was  pro- 
cured by  him  while  acting  as  their  agent  and  in  pursuance  of 
their  employment,  and  should  have  been  communicated  to 
them.  Instead  of  making  them  acquainted  with  the  real  con- 
dition of  affairs,  he  went  to  work  to  procure  the  title  for  him- 
self, while  engaged  in  their  service. 

On  January  5th,  according  to  his  own  evidence,  he  opened  ne- 
gotiations with  the  heirs  for  the  purchase  of  their  interest,  and 
by  the  second  day  of  February  had  procured  conveyances 
from  them  to  himself.  On  January  9,  1885,  he  sent  the  fol- 
lowing letter  to  appellees:  — 

"  Wheaton,  III.,  January  9,  1885. 
"  J.  H.  Tedens  &  Co. 

"  Gents,  —  Do  you  want  me  to  make  abstract  of  lot  13, 
School  Trustees  Sub.  of  Sec.  16,  37.11?  I  think  you  had  bet- 
ter only  show  title  acquired  by  Edwin  Walker,  and  it  may  be 
better  to  have  full  abstract  made  new,  and  show  the  full  pro- 
ceedings followed  by  your  deeds,  so  as  to  show  your  full  title 
in  the  whole  business.  I  think  it  will  pay  you.  Also,  what 
will  you  give  for  the  forty-five  acres  on  the  island,  if  I  can  get 
a  title  for  you? 

"  Yours  very  truly,        J.  G.  Vallette." 

It  is  here  apparent  that  appellant  was  acting  as  agent  and 
adviser  of  the  appellees,  and  was  still  holding  out  to  them 
the  idea  that  the  title  to  the  forty -five  acres  was  to  be  obtained 
for  them.     They  replied  to  his  letter  as  follows:  — 

"  Lemont,  III.,  January  17,  1885. 
"  J.  G.  Vallette,  Esq.,  County  Surveyor,  Wheaton,  111. 

"  Dear  Sir,  —  Our  Mr.  Tedens  will  call  on  you  next  Tuesday 
or  Wednesday  in  regards  examination  abstracts  and  tracts  and 
adjoinings  you  have  surveyed  for  us.  If  not  convenient  for 
you  to  meet  him  on  them  days,  please  so  inform  us. 

"  Yours,  etc.,  J.  H.  Tedens  &  Co." 

Appellee  Tedens  swears  that  on  January  21,  1885,  he  met 
the  appellant  at  the  office  of  Haddock,  Vallette,  and  Rickords, 
in  Chicago,  and  it  was  there  agreed  between  them  that  appel- 
lant should  acquire  the  title  to  the  forty-five  acres  for  the  ap- 
pellees, and  that  appellees  should  pay  him  for  his  services  and 
disbursements  in  that  behalf  the  sum  of  one  thousand  dollars; 
that  he,  Tedens,  then  and  there  paid  appellant  fifty  dollars 
upon  the  agreement  so  made.     Appellant  admits  that  he  met 
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Tcdens  a,t  the  office  named  on  January  21st,  and  had  a  con- 
versation with  him  about  the  forty-five  acres;  that  Tedens 
asked  him  how  much  he  wanted  for  getting  the  title  for  them 
to  the  forty-five  acres,  and  he  replied:  "I  didn't  know  how 
much  it  was  going  to  cost,  but  proposed  to  make  one  thou- 
sand dollars  clear."  Appellant  also  admits  that  he  received 
the  fifty  dollars,  but  claims  that  it  was  paid  on  account  of  the 
abstract  he  was  going  to  make  of  the  other  lands,  and  not  upon 
any  agreement  in  reference  to  the  forty-five  acres.  He  says: 
"  I  told  him  [Tedens]  I  wanted  fifty  dollars  to  apply  on  it  [the 
abstract],  as  I  was  going  to  spend  considerable  money,  —  as  I 
was  going  out  to  see  the  Witts  I  wanted  some  money." 

The  conveyances  from  the  Witt  heirs  to  the  appellant  bear 
date  February  2,  1885.  After  this,  in  the  month  of  February^ 
appellant  had  one  conversation  with  Tedens,  in  which  he  said: 
"I  am  still  fighting  for  you";  and  another  in  which  he  said,  in 
regard  to  the  forty-five  acres,  that  "  he  had  n't  it  ready  yet,"  that 
"  he  had  n't  it  finished  up  yet,"  "it  may  take  a  suit  yet  to  get  it." 
Tedens  states  in  regard  to  the  latter  interview:  "  I  could  not 
get  much  out  of  him  at  that  time." 

On  February  24,  1885,  appellant  had  another  interview  with 
appellees  at  Lemont,  and  they  there  paid  him  thirty  dollars, 
and  took  the  following  receipt:  — 

"  Lemont,  III.,  February  24,  1885. 

"  Rec'd  from  J.  H.  Tedens  &  Co.,  Lemont,  111.,  thirty  dollars 
for  balance  abstract-making. 

"  $30.  J.  G.  Vallette." 

This  payment  of  thirty  dollars  was  made  in  the  store  of  ap- 
pellees at  Lemont,  and  the  above  receipt,  with  the  exception  of 
the  word  "  balance"  and  the  signature,  was  written  by  a  clerk 
of  appellees,  who  was  directed  to  draw  it  up  by  appellee  Tc- 
dens. As  at  first  drawn,  it  read:  "  Rec'd  from  J.  II.  Tedens  & 
Co.,  etc.,  thirty  dollars  for  abstract-making."  After  the  receipt 
was  written,  appellant  inserted  the  word  "balance"  in  such 
a  way  that  its  insertion  was  not  noticed  by  Tedens.  The  pur- 
pose of  putting  in  the  word  "balance"  was  evidently  to  con- 
firm the  theory  that  the  fifty  dollars  paid  on  January  21st  had 
been  paid  for  abstract-making,  and  not  upon  an  agreement  to 
obtain  the  forty-five  acres. 

Upon  his  direct  examination  appellant's  testimony  in  regard 
to  this  receipt  is  as  follows:  "This  is  the  receipt  for  the 
thirty  dollars  that  was  given  me  at  their  office  for  the  last 
cash  balance  on  abstract.     Is  that  receipt  just  exactly  as  it 
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was  as  you  made  it,  as  you  signed  it?  Yes,  sir.  And  was  it 
made  there  in  Mr.  Tedens's  presence?  It  was.  Who  wrote  it? 
Their  clerk.  That  is  all  his  writing,  is  it?  All  except  ray 
signature."  Upon  his  cross-examination  appellant  testifies  as 
follows:  "  Do  you  say  that  Mr.  Tedens  was  present  when  you 
received  thirty  dollars  from  his  clerk?  Yes,  sir;  because  he 
went  to  the  clerk  himself  and  told  him  to  pay  it  to  me.  Was 
he  present  when  that  receipt  was  signed  for  the  thirty  dollars? 
I  don't  know  whether  he  was  or  not.  Did  you  direct  that 
word  ?  I  put  that  word  in  after  it  was  written,  that  '  balance.' 
After  the  receipt  was  written  you  wrote  that  word  '  balance ' 
there  yourself?  Yes,  sir,  before  I  signed  it.  You  do  not 
know  whether  Mr.  Tedens  saw  it  or  not  ?....!  don't  know 

whether  he  saw  it  or  not You  put  the  word  '  balance ' 

in  there  after  it  was  written  out  and  signed?     I  did,"  etc. 

On  February  28,  1885,  the  following  letter  was  written  to 
the  appellant  by  the  appellees:  — 

"  Lemont,  III.,  Feb.  28,  1885. 
"J.  G.  Vallette,  Esq. 

"  Yours  at  hand,  and  in  reply  can  say  that  Peter  Warden's 
address  is  Osburn  City,  Osburn  County,  Kansas.  He  lives 
within  three  miles  of  Osburn  City,  on  a  farm. 

"  I  will  be  in  Chicago  next  Tuesday;  would  like  to  have  the 
abstract  there  then  at  Mr.  Comstock's  oflSce. 

"  Yours  respectfully,  J.  H.  Tedens." 

The  evidence  tends  to  show,  what  has  already  been  stated, 
that  Walker  had  obtained  his  title  to  the  one  hundred  acres, 
north  of  the  channel,  in  the  northeast  quarter  of  section  15, 
from  one  of  the  Wardens,  and  it  was  supposed  that  he  had 
also  obtained  from  the  same  source  the  title  to  the  forty-five 
acres  in  the  northeast  quarter  of  section  15  that  lay  south  of 
the  channel.  The  widow  Warden  was  selling  the  timber  upon 
the  forty-five  acres  as  far  back  as  1866,  and  at  that  time 
Tedens  himself  had  drawn  a  contract  between  her  and  some 
other  party  in  reference  to  the  sale  of  such  timber. 

The  letter  of  February  28th  shows  that  on  that  day  appellant 
was  still  acting  for  the  appellees  in  reference  to  the  matter  of 
title.  It  also  shows  that  having  already  obtained  the  inter- 
€sts  of  the  Witt  heirs  in  the  forty-five  acres,  he  was  preparing 
to  get  whatever  interests  the  Wardens  might  have.  At  this 
time  appellees  were  ignorant  that  he  had  obtained  for  himself 
the  title  of  the  Witt  heirs,  and  supposed  that  he  was  working 
to  secure  that  title  for  them.     He  was  not  only  concealing 
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from  them  the  fact  that  he  had  procured  the  Witt  interest, 
but  he  was  making  use  of  them,  so  as  to  obtain  from  them 
such  information  as  would  enable  him  to  get  hold  of  the  War- 
den interest.  ^  They  did  not  learn  until  they  were  so  informed 
in  April,  1885,  by  the  county  clerk  of  Du  Page  County,  that 
the  appellant  had  caused  the  conveyances  of  the  forty-five 
acres  to  be  made  to  himself,  that  he  "  had  that  property  in  his 
own  name  on  record." 

We  forbear  to  refer  further  to  the  evidence.  It  is  quite  evi- 
dent that  appellant  acted  unfairly  towards  the  appellees  while 
sustaining  to  them  a  confidential  relation.  The  facts  in  this 
case  bring  it  within  the  rule  laid  down  in  Davis  v.  Hamlirif 
108  111.  39. 

Appellant  was  the  county  surveyor  of  Du  Page  County, 
elected  to  that  oflSce  by  the  people.  Appellees  extended  to 
him  a  confidence  which  they  would  not  have  felt  but  for  his 
oflScial  position.  By  virtue  of  that  position  he  came  in  con- 
tact with  them,  and  while  engaged  in  surveying  their  land, 
learned  its  situation  and  value,  and  became  acquainted  with 
their  relations  to  the  surrounding  lands. 

As  a  man  experienced  in  the  examination  of  titles  and  en- 
gaged in  the  business  of  making  abstracts  of  title,  he  was 
intrusted  with  their  valuable  papers,  and  employed  to  ascer- 
tain whether  there  were  any  defects  in  their  title.  He  under- 
took to  help  them  collect  their  judgments  by  finding  out  what 
lands  their  judgment  debtor  owned,  and  what  sort  of  title  he 
had  to  the  same.  Persons  engaged  in  the  business  of  making 
abstracts  of  title  occupy  a  relation  of  confidence  towards  those 
employing  them,  which  is  second  only  in  the  sacredness  of  its 
nature  to  the  relation  which  a  lawyer  sustains  to  his  client. 
Such  persons  consult  the  evidences  of  ownership  and  become 
familiar  with  the  chains  and  histories  of  title.  They  handle 
private  title  papers,  and  become  aware  of  whatever  weak- 
nesses or  defects  may  exist  in  the  legal  proceedings,  through 
which  the  ownership  of  real  property  is  secured.  They  should 
be  held  to  a  strict  responsibility  in  the  exercise  of  the  trust 
and  confidence  which  are  necessarily  reposed  in  them.  Any 
abuse  of  such  trust  and  confidence  should  be  met  with  em- 
phatic rebuke. 

Although  it  was  shown  upon  investigation  that  Walker  had 
no  record  title  to  the  forty-five  acres,  yet  he  had  been  in  pos- 
session of  it  for  many  years,  and  had  exercised  acts  of  owner- 
ship over  it ;   appellees  supposed  him  to  be  owner,  and  em- 
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ployed  appellant  to  ascertain  the  nature  of  Walker's  interest, 
not  with  a  view  to  speculation,  but  for  the  purpose  of  sub- 
jecting that  interest  to  the  payment  of  honest  debts.  It  was 
learned  that  in  1848  the  canal  trustees  had  sold  the  property 
to  one  Witt,  who  had  died,  and  whose  heirs  had  gone  off  and 
abandoned  the  land.  Appellees  desired  and  expected  by  the 
purchase  of  the  Witt  interest  to  realize  something,  towards 
the  payment  of  their  judgments.  Appellant  undertook  and 
agreed  to  act  for  them  as  their  agent  in  obtaining  that  inter- 
est. But  his  employment  in  this  regard  grew  out  of  and 
followed  from  his  previous  employment  to  examine  the  titles 
to  this  and  other  tracts,  and  to  act  for  appellees  in  surveying 
land,  in  making  abstracts  of  title,  and  in  pointing  out,  with 
a  view  of  correcting,  defects  in  title.  He  was  not  simply  an 
agent  to  purchase,  as  in  Perry  y.  McHenry,  13  111.  227,  but 
his  agency  to  purchase  was  part  of  a  broader  agency,  that 
■concerned  other  matters  and  involved  greater  confidence  and 
a  more  delicate  trust. 

Appellant's  relations  to  appellees  were  of  such  a  confiden- 
tial character,  and  his  conduct  towards  them  was  marked  by 
fiuch  unfairness,  that  we  feel  justified  in  regarding  him  as  a 
trustee  holding  the  forty-five  acres  in  question  for  their  ben- 
efit. The  circuit  judge  took  this  view,  and  we  think  the 
■decree  he  rendered  was  correct. 

The  decree  of  the  circuit  court  is  accordingly  affirmed. 

Decree  affirmed. 


Aqbnt  cannot  Makb  Profit  out  of  hia  principal,  for  whom  he  has  un- 
dertaken to  act:  Simons  v.  Vulcan  Oil  and  Mining  Co.,  100  Am.  Dec.  628,  and 
note  C36;  and  will  not  in  equity  be  permitted  to  profit  by  his  negligence 
toward  his  principal:   Mitcfiell  v.  Aten,  1  Am.  St.  Rep.  231. 

Trust  Resulting  to  Principaij  in  Lands  bought  by  agent  in  his  own 
name:  Ease  v.  Hay  den,  57  Am.  Rep.  145. 

Rbsultinq  Tru.st,  when  exists,  and  effect  of:  Ndll  v.  Keeae,  51  Am.  Dec. 
746,  and  extended  note  751-760. 
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Lewis  v.  Schwenn. 

[93  MiSSODEi,  26.1 

Pbesumption  of  Payment  of  Debt  from  Lapse  of  Time  mat  be  Over- 
come by  other  facts  and  circamstances,  for  such  presumption  is  rebut- 
table. 

CJoimT  CANNOT  Dictate  Order  in  Which  Party  shall  Put  in  his  Evi- 
i^ENCE  as  to  a  question  of  fact. 

QtTEsnoN  OF  Presumption  of  Payment  from  Lapse  of  Time  is  One  of 
Fact  and  Law,  and  cannot  be  determined  by  the  court  until  all  the  evi- 
dence upon  the  point  is  before  it. 

Ten  Years'  Statute  of  Limitations  with  Respect  to  Personal  Actions 
Applies  to  Note  secured  by  mortgage,  so  as  to  prevent  any  judgment 
over,  but  as  to  the  mortgage  itself,  and  relief  thereon,  the  ten  years' 
statute  with  respect  to  real  actions  must  be  resorted  to. 

Deed  of  Trust  or  Mortgage  may  be  Enforced  against  Land  by  trustee's 
sale  or  foreclosure,  although  the  note  or  bond  secured  thereby  may  be 
barred  so  that  no  action  can  be  maintained  thereon. 

Mortgage  is  Available  until  there  has  been  Ten  Years'  Adverse 
Possession,  for  the  limitation  affecting  the  recovery  of  real  estate  or 
the  recovery  of  the  possession  thereof  requires  adverse  possession  to  sup- 
port it. 

Possession  by  Mortgagor  or  his  Grantees  is  not  Adverse  so  long  as 
payments  of  principal  or  interest  are  made,  or  the  relation  of  mortgagor 
and  mortgagee  is  recognized  by  both  parties. 

Ejectment.     The  opinion  states  the  case. 

E.  P.  Johnson,  for  the  appellant. 

J.  W.  McElhinney,  for  the  respondents. 

By  Court,  Black,  J.    The  plaintiff,  as  public  administrator, 
having  in  charge  the  estate  of  August  Engler,  brought  this 
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suit  of  ejectment  to  recover  a  small  parcel  of  land  in  St.  Louis 
County.  The  cause  was  tried  before  the  court  without  a  jury, 
and  resulted  in  a  judgment  for  defendants,  which  was  afifirmcd 
in  the  court  of  appeals. 

It  is  agreed  that  J.  Richard  Barrett  had  a  good  title  to  the 
premises  on  the  25th  of  February,  1862.  The  plaintiff  put 
in  evidence  a  sheriff's  deed,  dated  March  21,  1867,  and  re- 
corded in  the  following  June,  conveying  to  said  Engler  all 
the  right  and  title  of  Barrett  in  and  to  the  premises  in  dispute. 
The  defendants  read  in  evidence  a  deed  of  trust  made  by 
Barrett  to  Kalb  as  trustee,  dated  February  25, 1862,  and  re- 
corded the  next  day,  to  secure  a  note  of  one  thousand  dollars, 
signed  by  Barrett  and  payable  to  Sutton.  The  deed  recites 
that  the  note  was  past  due,  and  states  that  Sutton  had  ex- 
tended the  time  of  payment  to  January  1,  1863.  The  deed  of 
trust  contains  the  usual  power  of  sale;  also  a  deed  by  the 
trustee  to  B.  N.  Steinberger,  dated  August  7,  1878,  and  re- 
corded in  December,  1878.  This  deed  was  accompanied  by 
proof  that  the  property  had  been  advertised  for  sale  for  the 
length  of  time  and  at  the  place  specified  in  the  deed  of  trust; 
also  a  deed  from  Steinberger  to  defendant,  dated  July  6,  1879. 

The  other  evidence  is  not  preserved,  but  the  bill  of  excep- 
tions states  that  plaintiff  gave  evidence  tending  to  prove  that, 
in  the  spring  or  early  summer  of  1867,  August  Engler  took 
possession  of  the  premises,  claiming  to  own  the  same,  and  re- 
tained possession  of  them  under  such  claim  of  title  until  the 
year  1875  or  1876,  and  then  leased  the  same  to  Jacob  Schwenn, 
father  of  the  defendants;  that  Jacob  Schwenn  remained  in  the 
possession,  as  tenant  of  Engler,  until  July,  1879,  when  he  gave 
up  possession  to  defendants.  The  bill  of  exceptions  also  states 
that  defendants  offered  evidence  tending  to  prove  that,  in  1875 
or  1876,  Jacob  Schwenn  purchased  the  property  from  Engler 
by  a  verbal  contract,  and  took  possession  under  the  contract, 
but  never  paid  the  purchase-money,  and  finally  gave  up  pos- 
session to  the  defendants. 

1.  Plaintiff  objected  to  the  deed  of  trust  and  trustee's  deed> 
when  offered  in  evidence,  on  the  ground  that  the  debt  had 
been  paid,  and  on  the  ground  that  the  deed  of  trust  showed 
that  the  debt  was  more  than  ten  years  past  due  at  the  date  of 
the  trustee's  sale,  from  which  fact  the  law  presumes  the  debt 
had  been  paid,  and  hence  the  sale  was  void,  and  passed  no 
title.  There  is  no  evidence  that  the  debt,  in  point  of  fact,  had 
been  paid,  and  we  only  have  to  deal  with  the  alleged  presump- 
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tion.  This  objection  to  the  deeds  as  evidence  was  also  renewed 
by  way  of  an  instruction.  If  the  presumption  of  payment  from, 
lapse  of  time  has  any  application  to  this  case,  still  the  objec- 
tion to  the  deeds  as  evidence  was  properly  overruled,  for  suchi 
a  presumption  is  rebuttable.  It  may  be  overcome  by  other 
facts  and  circumstances:  Jackson  v.  Slater,  5  Wend.  296.  The 
court  could  not  dictate  the  order  in  which  defendants  should 
put  in  their  evidence  as  to  this  question  of  fact.  Again,  the- 
question  was  one  of  fact  and  law,  and  could  not  be  determined; 
until  the  defendants'  evidence  was  all  before  the  court.  The- 
instruction  is  based  upon  the  admission  of  a  common  source 
of  title  in  Barrett,  and  the  facts  disclosed  on  the  face  of  the 
deeds  put  in  evidence.  It  does  not  state,  hypothctically,  that 
Engler  was  ever,  at  any  time,  by  himself,  or  tenant,  in  tha 
possession  of  the  premises.  In  Jackson  v.  Pierce,  10  Johns- 
413,  the  fact  that  the  mortgaged  premises  were  uncultivated', 
for  a  part  of  the  time  was  considered  a  circumstance  to  rebut , 
the  presumption  of  payment.  In  Chouteau  v.  Burlando,  20  Mo. 
483,  the  court  said:  "There  was  no  possession  by  the  mort-- 
gagor,  in  the  sense  that  is  required  in  order  to  raise  the  pre- 
sumption of  satisfaction  of  the  debts."  That  case,  the  case  of 
Cape  Girardeau  v.  Harbison,  58  Id.  90,  and  McNair  v.  Lot,  34 
Id.  300,  where  the  doctrine  of  presumption  of  satisfaction  of 
a  mortgage  is  discussed,  all  go  upon  the  theory  that  the  mort- 
gagor, or  those  claiming  under  him,  and  claiming  the  benefit. 
of  the  presumption,  have  had  possession  for  the  requisite- 
period  of  time.  The  instruction  did  not  state  sufficient  facts- 
to  raise  the  presumption,  and  was  properly  refused. 

2.  But  if  our  statute  of  limitations  applies  to  mortgages  so 
as  to  bar  a  foreclosure,  then  there  is  no  reason  for  resorting  to 
presumptions  at  all.  This  question  may  be  considered  in  con- 
nection with  the  second  and  third  instructions  asked  by  the- 
plaintiff  and  refused  by  the  court.  The  presumption  of  pay- 
ment arising  from  possession  and  lapse  of  time  was  formerly 
resorted  to  for  want  of  such  a  statute.  Recent  adjudications 
of  this  court  hold  that  the  statute  applies  to  all  civil  actions, 
whether  they  be  such  as  were  formerly  denominated  legal  or 
equitable:  Hunter  v.  Hunter,  50  Mo.  445;  Rogers  v.  Brown,  61 
Id.  187;  Buren  v.  Buren,  79  Id.  538.  The  ten-year  statute 
with  respect  to  real  actions  has  been  applied,  as  will  be  seen 
from  the  cases  last  cited,  in  suits  to  enforce  trusts  in  real 
estate,  and  to  set  aside  deeds  because  made  in  fraud  of  cred- 
itors.    In  the  recent  case  of  Bush  v.  White,  85  Id.  339,  the^ 
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statute  was  applied  in  favor  of  a  purchaser  at  a  sheriflf's  sale, 
who  had  been  in  adverse  possession  of  the  premises  for  more 
than  ten  years,  as  against  a  prior  mortgagee  from  the  judg- 
ment debtor. 

From  these  decisions,  there  can  be  no  doubt  but  the  statute 
does  apply  to  mortgages.  The  question  then  is,  Which  stat- 
ute applies, — that  in  relation  to  personal  actions,  or  that  in 
relation  to  real  actions?  Both  operate  as  a  bar  in  ten  years. 
The  suit  to  foreclose  a  mortgage  is  based  upon  a  deed  with  a 
defeasance.  The  suit  concerns  land.  Its  object  is  to  foreclose 
the  equity  of  redemption.  The  fact  that  it  is  done  now  by 
decree  and  sale,  and  not  by  a  strict  foreclosure,  does  not 
change  the  nature  of  the  suit.  The  ten-years'  statute  with  re- 
spect to  personal  actions  may  apply  to  the  note  so  as  to  pre- 
vent any  judgment  over,  but  as  to  the  mortgage  itself,  and 
relief  thereon,  the  ten-years'  statute  with  respect  to  real  actions 
must  be  resorted  to.  The  mortgagee,  after  forfeiture,  may  re- 
cover the  possession  by  ejectment  without  foreclosure,  accord- 
ing to  a  number  of  decisions  of  this  court.  In  such  cases,  it 
cannot  be  maintained  that  he  would  be  barred  short  of  ten 
years'  adverse  possession,  and  there  is  as  much  reason  for  ap- 
plying that  statute,  in  case  the  mortgage  is  sought  to  be  fore- 
closed, as  when  the  mortgagee  seeks  to  get  possession  by 
ejectment.  This  result  is  consistent  with  the  former  adjudi- 
cations of  the  court,  in  so  far  as  they  hold  that  though  the 
note  or  bond  secured  may  be  barred  so  that  no  action  can  be 
maintained  thereon,  yet  the  mortgage  may  be  enforced  against 
the  land  by  trustee's  sale  or  foreclosure:  Chouteau  v.  Burlando, 
supra;  Cape  Girardeau  Co.  v.  Harbison,  supra;  Wood  v.  Augus- 
tine, 61  Mo.  46. 

The  mortgage  will  be  available  until  there  is  ten  years' 
adverse  possession,  for  the  limitation  affecting  the  recovery  of 
real  estate,  or  the  recovery  of  the  possession  thereof,  requires 
adverse  possession  to  support  it.  Possession  by  the  mortgagor 
or  his  grantees  will  not  be  adverse  so  long  as  payments  of 
principal  or  interest  are  made,  or  the  relation  of  niortgagor  and 
mortgagee  is  recognized  by  both  parties.  Now,  in  this  case, 
there  was  evidence  tending  to  show  that  Engler  took  posses- 
sion in  the  summer  or  spring  of  1867,  and  had  such  possession 
to  1875  or  1876,  and  that  Jacob  Schwenn  then  took  possession, 
and  held  the  same,  either  as  tenant  or  vendee  of  Engler,  to 
the  date  of  sale  in  1878,  and  thereafter  to  1879.  One  diflficulty 
with  the  second  and  third  refused  instructions  is,  that  they  do 
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not  submit  the  question  whether  the  possession  was  adverse  to 
the  mortgagee.  Indeed,  the  bill  of  exceptions  does  not  show 
that  there  was  any  such  evidence;  and,  as  we  have  seen,  it 
does  not  follow  that  possession,  under  claim  of  title,  is  neces- 
sarily adverse  to  the  mortgagee.  There  was  no  error  in  refus- 
ing these  instructions,  if  there  was  evidence  of  the  facts  detailed 
in  them,  of  which  we  are  not  advised. 

No  question  is  made  here  of  the  right  of  the  administrator 
to  prosecute  this  suit  of  ejectment,  and  his  right  to  do  so  is 
assumed,  not  passed  upon. 

The  judgment  is  affirmed. 

On  rehearing:  — 

Ray,  J.  Upon  the  motion  for  rehearing,  filed  in  this  cause, 
I  have  reconsidered  my  concurrence  in  the  foregoing  opinion, 
and  now  dissent  from  the  same. 


Where  Mobtoaoor  Conveys  Premises  to  Third  Person,  the  grantee's 
possession  will  not  be  deemed  adverse  to  the  mortgagee  unless  there  is  an  ex- 
plicit disclaimer  of  holding  under  him,  and  assertion  of  title  in  the  grantee 
brought  home  to  him:  Whittington  v,  Flint,  51  Am.  Rep.  572;  see  also  New- 
man V.  Chapman,  14  Am,  Dec.  766. 

Scrr  TO  Foreclose  Mortgage  mat  bb  Maintained,  although  an  action 
upon  the  accompanying  note  is  barred  by  the  statute  of  limitations:  Browne 
V.  Browne,  35  Am.  Rep.  96;  BizzelL  v.  Nix,  31  Id.  38,  note  41;  but  see  Cun* 
tdngliam  v.  Hawkins,  85  Am.  Dec.  73,  note  78,  where  cases  on  both  sides  of 
this  question  contained  in  that  series  are  collected;  McCarthy  v.  WliUe,  82 
Id.  754,  note  757. 

Presumption  of  Payment  from  Lapse  op  Time:  See  Smithpeter  v.  /«on, 
63  Am.  Dec.  732,  note  734,  where  other  cases  in  that  series  are  collected. 
Presumption  of  payment  after  lapse  of  twenty  years  ia  one  of  fact,  and  not 
of  law:  Stover  v.  Duren,  51  Id.  634.  Such  presumption  may  be  rebntted  by 
circumstances:  WanmaJcer  v.  Van  Buakirk,  23  Id.  748. 


Fontaine  v.  Hudson. 

[93  MissouBi,  62.] 

That  Records  of  Court  should  be  Signed  by  Judgb  is  not  EasmrriAL 
to  their  validity,  in  Missouri. 

Right  to  Execution  Follows  eo  Instanti,  upon  Rendition  of  Judg- 
ment. The  rendition  of  the  judgment  is  the  judicial  act  upon  which 
the  execution  rests.  Its  entry  upon  the  record  is  a  mere  ministerial  act 
evidencing  the  judicial  act,  but  not  essential  to  its  validity,  or  giving  to 
the  judgment  any  additional  force  or  eflBcacy. 

Vaud  Judgment  Rendered  will  Support  and  Validate  Execution 
issued  in  conformity  therewith,  although  the  formal  record  evidence  of 
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its  rendition  may  not  have  existed  at  the  time  the  execution  issued.  It 
is  sufficient  if  the  record  evidence  is  in  existence  when  proof  of  the  judg- 
ment becomes  necessary. 
Legal  Title  to  Land  cannot  be  Tried  in  Sxtit  to  Remove  Cloud  from 
the  title,  and  the  plaintiffs  in  such  suit  asserting  the  legal  title  are  not 
entitled  to  relief  against  the  defendant  claiming  title  as  purchaser  at  a 
tax  sale  made  under  a  judgment  rendered  in  an  action  to  which  said 
plaintiffs  were  not  made  parties. 

Suit  to  quiet  title.    The  opinion  states  the  case. 

E.  T.  Farrish,  for  the  appellants. 

M.  Hilton,  for  the  respondents. 

By  Court,  Brace,  J.  In  an  action  commenced  in  the  cir- 
cuit court  of  the  city  of  St.  Louis  to  the  October  term,  1881, 
thereof,  in  which  the  state  of  Missouri,  at  the  relation  of 
Nathaniel  C.  Hudson,  collector  of  said  city,  was  plaintiff,  and 
the  "unknown  heirs  of  Mary  O.  Smith"  were  defendants,  for 
the  recovery  of  delinquent  taxes  for  the  year  1879,  due  on  lot 
98,  in  block  31,  in  North  St.  Louis  Addition,  the  plaintiff,  on 
the  22d  of  March,  1882,  recovered  judgment  for  the  amount  of 
taxes  found  to  be  due  thereon  for  the  year  1879,  and  costs; 
on  the  7th  of  April,  1882,  special  execution  was  issued  on 
said  judgment,  by  virtue  of  which  the  sheriff,  on  the  22d 
of  May  following,  sold  said  real  estate  to  Mary  Wing  for 
the  sum  of  $518.  The  said  Mary  Wing  received  the 
sheriff's  deed  for  said  real  estate,  and  thereafter  conveyed 
the  same  to  Mary  E.  Tanner,  who,  on  the  10th  of  June, 
1882,  gave  a  deed  of  trust  on  said  real  estate  to  John 
W.  Collins,  and  thereafter  made  conveyances  of  said  real 
estate  to  Anna  M.  Hilton.  On  the  5th  of  April,  1883,  the 
present  action  was  instituted  in  said  circuit  court  by  the  plain- 
tiffs, Lamar  Fontaine,  and  Lemuella  S.  Fontaine,  his  wife, 
Mary  A.  Brickell,  W.  S.  Reid,  John  W.  Reid,  and  M.  M. 
Puroyer,  against  the  defendants,  the  said  Nathaniel  C.  Hud- 
son, collector,  Mary  Wing,  Mary  E.  Tanner,  John  W.  Collins, 
and  Anna  M.  Hilton,  and  Mathew  Hilton,  husband  of  said 
Anna  M.,  in  which  the  plaintiffs  claim  that  they  are  and  were 
at  the  date  of  the  institution  of  said  back-tax  suit  the  owners 
of  said  real  estate,  but  were  not  made  parties  thereto,  and  had 
no  notice  thereof,  and  by  which  they  seek  to  have  set  aside 
and  canceled  the  judgment  rendered  in  said  suit,  the  sale 
made  by  the  sheriff  thereunder,  the  sheriff's  deed  to  Mary 
Wing,  and  the  subsequent  conveyances  to  the  other  defend- 
ants, for  the  reason  that  the  same  are  a  cloud  upon  the  title 
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of  plaintiffs  to  said  property.  The  defendants,  in  their  an- 
swer, denied  generally  the  allegations  of  the  petition;  the 
case  was  submitted  to  the  court  on  the  evidence  introduced 
by  plaintiff,  the  defendants  offering  none;  and  upon  the  hear- 
ing, the  plaintiffs'  bill  was  dismissed  and  judgment  rendered 
against  them  for  costs,  from  which  they  appeal,  assigning  for 
error  that  the  judgment  was  against  the  law  and  the  evidence 
in  the  case.  The  material  facts  disclosed  by  plaintiff 's.evi 
dence,  as  it  appears  in  the  record  before  us,  are  substantially 
as  follows:  — 

W.  C.  Jamison  testified  that  in  the  year  1844  or  1845,  M.  C. 
Cheatem,  who,  with  H.  B.  Brickell,  were  trustees  of  the  prop- 
erty in  controversy,  under  a  conveyance  made  by  Mary  0. 
Smith  in  1843,  employed  him  to  look  after  the  lot  and  pay 
the  taxes  on  it;  that  for  a  time  Mr.  Cheatem  sent  him  the 
money  to  pay  the  taxes;  that  for  some  years  he  continued  to 
pay  the  taxes  on  it,  till  finally  he  leased  it  to  Messrs.  Schul- 
enberg  and  Boeckler  for  the  taxes;  that  he  rented  it  to  them 
between  1850  and  1860,  they  agreeing  to  pay  the  taxes;  that 
thereafter  he  gave  the  matter  no  further  attention,  except  that 
once  he  tried  to  sell  the  lot,  and  drew  a  deed  conveying  the 
same,  which  deed  was  signed  by  M.  C.  Cheatem  and  H.  B. 
Brickell  as  grantors;  that  in  all  he  did  he  acted  for  Cheatem, 
and  knew  no  one  else  represented  or  interested  in  the  lot; 
that  it  was  assessed  in  the  name  of  M.  C.  Cheatem  from  1862 
down  to  and  including  1879,  and  after  that,  in  1880,  1881,  and 
1882,  to  Lamar  Fontaine. 

Charles  W.  Behrens  testified  that  he  was  secretary  of  the 
Schulenberg  and  Boeckler  Lumber  Company;  that  he  has 
known  the  property  in  question  for  fifteen  or  sixteen  years; 
that  it  was  used  by  and  in  the  possession  of  A.  Boeckler  & 
Co.,  then  of  Schulenberg  and  Boeckler,  and  then  of  the  Schul- 
enbeig  and  Boeckler  Lumber  Company;  that  these  parties 
used  said  lot  in  connection  with  their  mill,  and  for  piling 
lumber;  that  they  had  always  paid  the  taxes,  except  for 
1879. 

A.  Boeckler  testified  that  he  was  president  of  the  Schulen- 
berg and  Boeckler  Lumber  Company;  that  that  company  suc- 
ceeded to  the  business  of  Schulenberg  and  Boeckler;  that 
Brotherton  and  Dryden  first  had  possession  of  the  lot  from 
1858  to  1864;  that  they  were  succeeded  in  the  possession  by 
Dryden,  Overstoltz,  &  Co.,  in  1864,  and  they  by  A.  Boeckler 
&  Co.,  in  1869;  and  the  latter  concern  afterwards  by  Schulen- 
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berg  and  Boeckler,  and  they  by  the  lumber  company;  that 
from  1864  to  1869  the  lot  was  rented,  the  occupants  agreeing 
to  pay  the  taxes  as  rent;  that  in  1869,  A.  Boeckler  &  Co.  took 
it,  and  continued  holding  and  using  the  same  as  their  prede- 
cessors, and  ever  since  the  successors  aforesaid  of  A.  Boeckler 
&  Co.  have  continued  to  hold  and  use  the  lot;  that  the  lum- 
ber company  and  their  predecessors  had  always  paid  tho 
taxes,  except  those  of  1879,  which  were  overlooked;  and  on 
cross-examination,  this  witness  testified:  "We  never  had  a 
lease  from  Cheatem;  knew  that  Jamison  had  control  of  the 
lot;  never  had  a  contract  with  Jamison  or  Cheatem  directly. 
"We  took  possession  and  paid  the  taxes;  it  was  so  done  by 
Dryden,  Overstoltz,  &  Co.,  and  we  stepped  in  their  shoes.  I 
never  saw  or  heard  of  Mary  O.  Smith  before  the  tax  sale,  nor 
of  tho  plaintiffs  in  this  suit." 

It  was  further  shown  by  plaintiffs  in  evidence  that  Mary  O. 
Smith  died  in  May,  1868,  leaving  as  her  heirs  two  daughters, 
Mrs.  E.  Brickell  and  Mrs.  Bethunia  E.  Cheatem,  wife  of  M.  C. 
Cheatem,  and  a  granddaughter,  Mrs.  Elizabeth  House;  that 
Mrs.  House  died  on  the  twenty-third  day  of  August,  1868, 
without  issue,  leaving  as  her  heirs  her  father,  W.  S.  Reid, 
her  half-brother,  J.  W.  Reid,  and  her  half-sister,  M.  M.  Pur- 
oyer,  plaintiffs  herein;  that  Mrs.  E.  Brickell  died  on  the 
third  day  of  July,  1877,  leaving  Mary  A.  Brickell,  Lemuella 
S.  Fontaine,  plaintiffs  herein,  and  Agnes  Miller,  her  heirs  at 
law;  that  M.  C.  Cheatem  died  in  November,  1873,  and  Mrs. 
Bethunia  C.  Cheatem  died  on  the  twenty-seventh  day  of  De- 
cember, 1879,  leaving  as  her  heirs  Agnes  S.  Perkins,  Sallie 
P.  Cheatem,  Margaret  C.  Barksdale,  and  N.  P.  S.  Cheatem. 

The  action  of  the  court  in  excluding  the  deeds  offered  in 
evidence  froni  some  of  the  heirs  at  law  of  Mary  0.  Smith,  who 
are  not,  to  some  of  those  who  are,  plaintiffs  in  the  cause,  not 
having  been  complained  of  in  the  motion  for  a  new  trial,  is 
not  before  us  for  review.  The  foregoing  oral  testimony  is  the 
only  evidence  in  the  record  tending  to  show  that  plaintiffs  had 
title  to  or  possession  of  the  aforesaid  lot  98  at  the  time  this 
suit  was  instituted.  In  the  petition  in  the  back-tax  suit,  it 
was  alleged  that  the  defendants,  "the  unknown  heirs  of  Mary 
O.  Smith,  are  the  owners  of  said  real  estate  by  descent,  and 
that-  their  names  and  places  of  residence  cannot  be  inserted 
herein,  because  they  are  unknown  to  plaintiff."  The  order  of 
publication  followed  the  petition;  it  was  shown  by  the  deputy 
clerk  that  the  jrdgment  therein  was  not  written  up  until  Da- 
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cember  17,  1882;  that  the  only  minutes  kept  of  the  proceed- 
ings were  the  meinoranda  indorsed  on  the  papers  and  kept  in 
the  minute-book,  and  that  the  record  of  the  proceedings  of  tho 
court  in  the  back-tax  cases  was  never  signed  by  any  of  tho 
judges.  In  regard  to  this  last  evidence,  it  is  only  necessary 
to  say  that  it  is  not  essential  to  the  validity  of  records  of 
courts  in  this  state  that  they  should  be  signed  by  the  judge: 
Platte  County  v.  Marshall,  10  Mo.  346;  and  that  the  party  in 
whose  favor  any  judgment  is  rendered  may  have  execution 
in  conformity  therewith:  R.  S.  1879,  sec.  2335;  that  the  right 
to  the  execution  follows,  eo  instanti,  upon  the  rendition  of 
the  judgment;  the  rendition  of  the  judgment  is  the  judi- 
cial act  upon  which  the  execution  rests,  its  entry  upon  the 
record  is  a  mere  ministerial  act  evidencing  the  judicial  act, 
but  not  essential  to  its  validity,  or  giving  to  the  judgment  any 
additional  force  or  efficacy.  A  valid  judgment  rendered  will 
support  and  validate  an  execution  issued  in  conformity  there- 
with, although  the  formal  record  evidence  of  its  rendition  may 
not  have  been  in  existence  at  the  time  the  execution  issued. 
It  is  sufficient  if  the  record  evidence  is  in  existence  when 
proof  of  the  judgment  becomes  necessary. 

This  baseless  attack  on  the  execution  in  the  back-tax  suit  be- 
ing eliminated,  we  may  now  enter  upon  a  consideration  of  the 
real  case  presented  in  the  pleadings  and  evidence.  With  this 
excision,  the  case  presented  in  plaintiff's  petition  is,  that  plain- 
tiffs are  the  owners  of,  i.  e.,  hold  the  legal  title  to,  the  lot  in 
question;  that  they  are  in  possession  of  the  same,  and  that 
the  defendants  have  spread  upon  the  public  records  convey- 
ances purporting  to  vest  in  certain  of  the  defendants  the  legal 
title  to  said  lot  under  a  judgment,  execution,  sale,  and  sheriff's 
deed,  which  are  invalid  for  the  reason  that  the  plaintiffs,  the 
owners  of  said  lot,  were  not  made  parties  to  the  suit  in  which 
Buch  judgment  was  rendered.  The  fact  that  the  plaintiffs 
were  not  made  parties  to  the  suit  could  not,  per  se,  in  any 
way  vitiate  or  affect  the  validity  of  the  judgment,  or  give 
them  any  show  of  right  to  h£^ve  it  canceled;  if  they  had  been 
made  parties  to  the  suit,  and  an  invalid  judgment  had  been 
rendered  therein,  or  if  upon  the  face  of  the  proceedings  it 
appeared  that  they  had  been  made  parties  to  the  suit,  when, 
in  fact,  they  had  not  been,  then  a  case  would  have  been  made 
calling  for  the  interposition  of  a  court  of  equity  to  avoid  the 
judgment,  and  to  declare  that  that  muniment  of  title  which 
upon  its  face  appeared  to  be  a  verity  was  in  point  of  fact  a 
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falsity,  and  therefore  a  nullity.  If,  however,  plaintiffs  were 
not  made  parties  to  the  suit  in  which  the  judgment  was  ren- 
-dered,  their  interest  in  the  property  was  in  no  way  affected  by 
fit,  although  the  judgment  may  have  been  good  enough  in 
atself,  valid  and  binding  on  those  made  parties,  and  duly 
«erved,  if  any  such  there  were.  As  to  plaintiffs,  it  was  an 
absolute  nullity  on  its  face,  could  cast  no  cloud  upon  their 
title,  and  afforded  no  ground  for  an  action  by  them  to  set  aside 
euch  judgment,  or  declare  it  void. 

The  case,  presented  in  this  way,  shows  that  this  proceeding 
is  an  attempt,  under  the  guise  of  a  bill  in  equity  to  remove  a 
■cloud,  to  try  the  legal  title  to  the  premises.  If  plaintiffs 
have  any  title  at  all  to  the  premises,  it  is  a  legal  title;  if  de- 
fendants have  any  title,  it  is  a  legal  title,  apparent  upon  the 
face  of  the  record.  The  only  question  to  be  determined  is, 
"Which  has  the  paramount  legal  title?  The  case  presents  no 
•feature  calling  for  the  interposition  of  the  extraordinary 
power  of  a  court  of  equity.  It  is  not  even  averred  in  the 
petition  nor  is  there  any  evidence  tending  to  show  that  de- 
fendants ever  have  or  are  asserting  any  claim  or  title  to  the 
premises,  and  for  all  that  appears  in  this  record,  they  may 
make  no  claim  to  the  property.  At  all  events,  the  law  has 
placed  at  the  service  of  plaintiffs  an  action,  if  they  are  in 
possession  as  they  claim,  by  which  they  could  ascertain  that 
fact,  and  by  which  the  defendants  could  be  required,  if  they 
made  any  such  claim,  to  assert  it  in  an  action  of  ejectment, 
or  forever  after  hold  their  peace;  and  if  they  made  none,  to 
make  such  a  disclaimer  without  costs  as  would  put  plaintiff's 
title  as  to  them  forever  at  rest.  "  This  was  the  action  that 
plaintiffs,  if  in  possession,  ought  to  have  resorted  to;  for, 
^whilst  this  action  does  not  supersede  the  equitable  action  to 
a"emove  a  cloud  from  title  in  cases  properly  calling  for  the 
^exercise  of  equitable  jurisdiction,  it  is  the  only  one  that 
plaintiffs  show  themselves  entitled  to  upon  the  facts  stated  in 
their  petition. 

But  could  it  be  conceded  that  the  legal  title  to  the  premises 
•could  be  tried  in  this  equitable  proceeding,  it  is  not  perceived 
Low  plaintiff's  action  could  be  maintained  on  the  evidence  in 
the  case.  It  will  be  observed  that  plaintiffs,  to  show  title  la 
themselves,  simply  trace  the  relationship  between  themselves 
and  Mary  0.  Smith,  and  if  they  have  shown  any  title  at  all 
to  the  premises,  it  is  such  title  as  they  have  acquired  by 
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descent  from  Mary  0.  Smith.  If  she  had  no  title,  then  plain- 
tiffs have  none,  and  there  is  not  a  scintilla  of  evidence  tending 
to  show  that  Mary  O.  Smith  ever  had  any  title  to  the  lot,  and 
in  this  connection  it  may  be  remarked  that,  upon  the  case 
made  solely  by  the  plaintififs  (for  the  defendants  claimed 
nothing  and  proved  nothing),  if  Mary  0.  Smith  had  no  title, 
"  her  unknown  heirs  by  descent "  had  none.  Defendants  ac- 
quired none  under  the  tax  sale  and  sheriff's  deed,  and  the 
alleged  cloud  is  in  the  sky, — this  whole  litigation  in  nuhibus; 
nor  have  the  plaintiffs  succeeded  in  bringing  it  to  earth  by 
showing  possession  of  the  premises.  There  is  no  evidence 
tending  to  show  that  Mary  0.  Smith  or  plaintiffs,  who  claim 
under  her,  have  ever  been  in  possession.  On  the  contrary,  it 
appears  from  the  evidence  that  for  more  than  twenty-five 
years  prior  and  up  to  the  time  of  the  institution  of  this  suit, 
the  lot  had  been  in  the  actual  and  continuous  possession  of 
parties  not  holding  under  Mary  0.  Smith  or  either  of  the 
plaintiffs  herein,  but  who,  if  they  were  tenants  of  anybody, 
were  tenants  of  M.  C.  Cheatem  or  of  M.  C.  Cheatem  and  H. 
B.  Brickell,  and  there  is  nothing  in  the  evidence  tending  to 
show  that  in  the  letting  of  the  lot  to  the  first  occupants  by 
Jamison,  the  agent  of  Brickell  and  Cheatem,  which  is  the 
only  letting  shown  that  either  he  or  they  were  acting  for  or  on 
behalf  of  Mary  0.  Smith.  On  the  contrary,  Jamison  testifies 
that  he  acted  for  Cheatem  only,  and  knew  no  one  else  as  hav- 
ing an  interest  in  the  lot,  and  Mr.  Boeckler,  who  was  a  member 
of  all  the  firms  and  president  of  the  corporation  in  possession 
of  the  lot  for  twenty  years  before  this  suit  was  brought,  tes- 
tified that  he  never  heard  of  Mary  0.  Smith  nor  of  tho 
plaintiffs  in  this  suit  before  the  tax  sale;  and  to  further  neg- 
ative the  idea  that  Cheatem,  in  this  letting,  was  acting  for 
Mary  0.  Smith,  it  is  shown  that  prior  thereto  she  had  con- 
veyed her  legal  title,  if  any  she  had,  to  Cheatem  and  Brickell 
in  trust,  but  upon  what  trust  does  not  appear,  and  that  they, 
after  such  conveyance,  asserted  title  in  themselves  by  signing 
a  deed  to  the  property  as  grantors,  in-  view  of  a  contemplated 
sale  by  their  agent.  The  plaintiffs  having  failed  to  show 
either  title  to  or  possession  of  the  premises  were  not  in  posi- 
tion to  attack  the  proceedings  in  the  back-tax  suit  in  any 
form  of  proceedings,  either  legal  or  equitable,  and  their  bill 
was  properly  dismissed. 

The  judgment  of  the  circuit  court  is  affirmed. 
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EXKCUTIONS    ARE    NOT    VoiD   THAT    HAVE   BEEN    ISSUED   according    to   the 

established  course  of  practice,  and  are  not  so  erroneous  that  they  cannot  be 
amended:  Ifu/it  v.  Louchs,  99  Am.  Dec.  404,  note  412. 

Award  of  Execution  is  Judicial  not  Ministerial  Act:  See  Johnson 
V.  Ball,  24  Am.  Dec.  451,  note  454. 

Execution  as  Issued  must  bb  Warranted  by  Judgment:  See  Blanks 
V.  Hector,  88  Am.  Dec.  780,  note  782. 

Power  of  Court  to  Amend  its  Records:  See  McCormick  v.  WJieeler,  85 
Am.  Dec.  388,  note  39C,  where  other  cases  in  that  series  are  collected. 

BtLL  to  Remove  Cloud  on  Title  Lies  when:  See  ScoU  v.  Onderdonk, 
67  Am.  Dec.  lOG,  note  110. 

Record  of  Court  is  its  Mintttes,  Read,  Corrected,  and  Signed  by 
Court:  Dennis  v.  Heath,  49  Am.  Dec.  51,  note  53. 


McGarry  v.  Lewis  Coal  Company. 

[93  Missouri,  237.J 
Servicb  of  Process  of  Garnishment  does  not  Create  Specifio  Lien  in 
favor  of  the  plaintifiF  upon  the  property  of  the  defendant  in  the  hands  of 
the  garnishee. 

Action  for  conversion.     The  opinion  states  the  case. 

Martin,  Laughlin,  and  Kern,  for  the  appellant. 

Given  Campbell,  for  the  respondent. 

By  Court,  Ray,  J.  This  is  an  action  by  plaintiff  against 
defendant  for  damages  in  the  sum  of  five  thousand  dollars,  for 
the  conversion  of  a  steam-tug  called  the  Alice  Parker.  A 
general  demurrer  was  sustained  to  the  petition,  and  final  judg- 
ment entered  thereon  in  favor  of  the  defendant,  from  which 
plaintiff  has  appealed.  The  petition  charges,  substantially, 
that,  on  the  7th  of  March,  1877,  judgment  against  Thomas  Par- 
ker was  rendered  in  the  St.  Louis  circuit  court  in  favor  of  Henry 
D.  Laughlin  in  the  sum  of  $2,250,  and  interest  and  costs;  that, 
on  the  19th  of  September,  1878,  said  judgment  was  assigned  to 
the  plaintiff  for  value;  that,on  the  18thof  January,  1879,  an  aZia» 
execution  was  sued  out,  in  due  form  of  law,  returnable  to  the 
February  term,  1879,  and  delivered  to  the  sheriflf  of  the  city 
of  St.  Louis;  that,  under  directions  of  plaintiff,  the  sheriff,  in 
due  form  of  law,  summoned  one  Thomas  Parker,  Jr.,  as  gar- 
nishee of  Thomas  Parker,  defendant  in  the  execution;  that, 
in  obedience  to  the  summons,  said  garnishee  appeared  at  the 
return  term  of  the  writ  to  answer  interrogatories  relating  to 
his  indebtedness  to  the  defendant  in  the  execution;  that  the 
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sheriff,  at  the  same  time,  did  declare,  in  writing,  to  said  gar- 
nishee, of  which  he  made  full  return,  that  he  attached  in  his 
hands  (and  summoned  him  as  garnishee  concerning)  any 
goods,  chattels,  moneys,  or  evidences  of  debt  which  he  might 
have  belonging  to  said  judgment  debtor;  that  interrogatories 
were  exhibited,  and  that  said  garnishee,  in  his  answer,  did  not 
truly  answer  as  to  property  and  effects  in  his  hands;  that 
plaintiff,  in  his  reply  to  said  answer,  alleged  that  said  garnishee 
had  in  his  possession,  and  under  his  control,  the  steam-tug 
called  the  Alice  Parker,  and  that  said  tug  was  the  property  of 
the  defendant  in  said  execution,  and  that  it  was  of  the  value  of 
three  thousand  five  hundred  dollars;  that  the  issues  raised  in 
said  garnishment  proceedings  were  referred  to  John  A.  Harri- 
son, Esq.,  as  referee,  to  try  the  issues  and  report  to  the  court 
his  findings  and  decision;  that,  upon  the  pleadings  and  proofs 
submitted  by  both  sides,  the  said  referee  made  his  report,  and 
filed  the  same  on  the  1st  of.  November,  1883;  that,  in  his  said 
report,  said  referee  found  in  favor  of  plaintiff,  and  against  said 
garnishee,  to  the  effect  that,  at  the  service  of  said  garnish- 
ment, said  garnishee  had  in  his  possession  said  tug,  and  that 
it  was  the  property  of  Thomas  Parker,  defendant  to  this  exe- 
cution ;  that  said  report  was  confirmed  by  the  court,  and  that  the 
court,  on  the  eighteenth  day  of  January,  1884,  made  and  en- 
tered an  order  on  said  garnishee  requiring  him  to  deliver  said 
Bteam-tug  to  the  sheriff  on  or  before  Monday,  February  — ,  1884; 
that,  on  the  29th  of  January,  1884,  said  order  was  duly  ex- 
hibited to  said  garnishee,  and  that  he  failed  to  comply  with 
the  same,  or  to  deliver  to  the  sheriff  as  commanded;  that,  by 
reason  of  the  premises,  plaintiff  acquired  a  lien  upon  said 
steam-tug  in  the  hands  of  said  garnishee;  that,  before  his  said 
lien  was  established  by  the  judgment  of  the  court,  to  wit,  on 
the  eighth  day  of  January,  1880,  the  defendant  received  said 
Bteam-tug  into  its  possession,  and  converted  the  same  to  its 
own  use  to  plaintiff's  damage  in  the  sum  of  five  thousand 
dollars,  for  which  judgment  is  prayed. 

It  will  be  observed  that  no  notice  or  knowledge  of  said  gar- 
nishment by  this  defendant  is  charged,  nor  is  any  collusion 
alleged.  Briefly,  then,  the  question  thus  presented  by  the 
record  is,  whether  plaintiff,  as  assignee  for  value  of  said  judg- 
ment in  favor  of  Laughlin  against  Thomas  Parker,  had,  by 
said  process  of  garnishment  against  said  Thomas  Parker,  Jr., 
upon  alias  execution  under  said  judgment,  acquired  a  valid 
lien  upon  the  said  steam-tug  Alice  Parker.    A  lien  of  this  sort 
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is  unknown  to  common  law;  and  the  question  then  is,  whether 
our  statute  creates  a  specific  lien  upon  the  property  under  and 
by  virtue  of  the  service  of  the  process  of  garnishment.  In 
sustaining  the  demurrer,  the  trial  court  must  have  held  that 
no  such  lien  existed;  and  in  this  view  of  the  law  we  concur. 
None  of  the  various  provisions  in  our  statute  give  in  terms  any 
such  lien;  and  it  is,  we  think,  obvious  that  the  responsibility 
of  the  garnishee  (at  least  until  an  order  of  court  is  made  in 
the  cause  to  turn  over  the  property)  is  given  and  substituted 
in  lieu  of  such  lien.  No  provision  has  been  pointed  out  pro- 
hibiting the  garnishee,  upon  the  mere  service  of  the  garnish- 
ment process,  from  disposing  of  the  property;  but  on  the  other 
hand,  various  sections  on  the  subject  look  to  rendering  the 
garnishee  personally  liable  for  misappropriation,  or  failure  to 
produce  the  property  to  satisfy  the  judgment  which  may  be 
rendered  in  the  cause. 

In  general,  it  may  be  said  that  garnishment  is  a  proceeding 
especially  designed  for  the  attachments  of  credits  or  debts  due 
the  defendant;  and  while  it  may  be  employed  with  respect  to 
tangible  and  specific  property  in  the  possession  of  a  person 
other  than  the  debtor,  it  is  in  these  respects  resorted  to  in 
order  to  avoid  the  responsibilities  incident  to  the  actual 
seizure  and  custody  of  the  property.  Often  it  is  uncertain 
whether  the  third  person  has  in  his  possession  any  property 
belonging  to  the  defendant;  or  it  may  belong  to  the  defendant 
with  the  right  of  possession  in  such  third  person.  Garnish- 
ment is,  as  the  term  implies,  a  warning  to  the  garnishee  not 
to  dispose  of  the  property  of  the  defendant  in  his  hands,  and 
that  if  he  does  so  dispose  of  the  same,  he  will  subject  himself 
to  personal  liability  for  the  value  to  the  extent  at  least  of  the 
plaintiff's  debt  or  claim. 

Ordinarily,  property  is  not  deemed  to  be  in  the  custody,  of 
the  law  until  actually  seized  and  reduced  into  possession 
by  the  ofiicer.  Under  the  law  applicable  to  attachments,  it  is 
the  levy  by  the  ofiicer  that  creates  the  lien.  If  the  plaintiff 
is  not  satisfied  to  look  to  the  responsibility  of  the  garnishee, 
he  may  apply  to  the  court,  or  to  the  judge  in  vacation,  and 
obtain  an  order  upon  the  garnishee  to  deliver  the  property  to 
the  sheriff  or  into  court,  or  the  court  may  permit  the  gar- 
nishee to  retain  the  property  upon  the  execution  of  a  bond  to 
plaintiff  with  security:  R.  S.  1879,  sec.  2524;  Bank  of  Missouri 
v.  Bredow,  31  Mo.  523.  These  provisions  seem  to  have  been 
regarded  as  afibrding  ample  protection. 
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In  considering  the  subject  of  garnishment,  Mr.  Wade,  in  his 
work  on  attachments,  observes  that  "it  differs  from  attach- 
ments by  seizure  in  two  important  particulars:  1.  Its  validity 
does  not  depend  on  the  officer's  taking  possession;  2.  It  cre- 
ates no  specific  lien  upon  the  defendant's  property  in  favor  of 
the  plaintiff":  2  Wade  on  Attachment,  sec.  325.  And  again, 
he  says:  "It  may  also  be  less  satisfactory  to  the  plaintiff  for 
the  reason  that  instead  of  the  specific  lien  the  responsibility 
of  the  garnishee  is  substituted":  Id.  Drake  on  Attachment 
announces  a  similar  view,  in  language  as  follows:  "Garnish- 
ment is  an  effectual  attachment  of  the  effects  of  the  defendant 
in  the  garnishee's  hands,  differing  in  no  essential  respect  from 
ai-tachment  by  levy,  except,  as  is  said,  that  the  plaintiff  does 
not  acquire  a  clear  and  full  lien  upon  the  specific  property  in 
the  garnishee's  possession,  but  only  such  a  lien  as  gi^es  him  the 
right  to  hold  the  garnishee  personally  liable  for  it  or  its  value": 
Drake  on  Attachment,  4th  ed.,  sec.  453. 

In  Bigelow  v.  Andress,  31  111.  322,  the  court  say  that  "by 
the  service  of  the  garnishee  process  there  can  be  no  pretense 
that  the  property  is  in  any  sense  transferred  to  the  oflBcer,  or 
that  he  thereby  acquires  any  right  to  control  it.  The  gar- 
nishee still  has  the  right  to  retain  it,  and  by  the  service  only 
becomes  liable  to  account  for  it,  or  its  proceeds,  if  judgment 
shall  be  rendered  against  him  on  the  trial.  The  statute  does 
not  prohibit  him  from  disposing  of  it,  but  only  renders  him 
liable  on  failing  to  produce  it  to  satisfy  the  judgment."  See 
also,  to  same  effect,  Walcott  v.  Keith,  22  N.  H.  196.  The 
authorities  cited  by  appellant  take  the  opposite  view  of  the 
question,  but  some  of  them  are  based  on  local  statutes  essen- 
tially different  from  that  of  ours.  The  weight  of  authority, 
however,  is,  we  think,  decidedly  in  favor  of  the  views  herein 
expressed. 

For  these  reasons,  and  upon  these  authorities,  the  demurrer 
to  the  petition  was,  we  think,  properly  sustained.  This  leads 
to  an  affirmance  of  the  judgment,  in  which  all  concur. 


Attachment  Creditor  has  Specific  Lien  when:  See  Binehey  v.  Stryker, 
84  Am.  Dec.  324,  note  329. 

Servick  of  Garnishment  on  Debtor  of  Defendant  Creates  Lien  oa 
the  debt  for  the  satisfactioQ  of  the  demand,  which  cannot  be  divested  by  any 
arrangement  between  the  defendant  and  the  garnishee:  Cottrell  v.  Varnumy 
39  Am.  Dec.  323. 
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State  to  the  Use  of  Garesohe  v.  Sleyin. 

]9S  Missouri,  253.1 

Wabd,  aitee  Attaininq  his  Majority,  can  Maintain  Suit  against 
Sttreties  oa  the  bond  of  his  guardian  without  making  him  a  party,  and 
before  his  liability  has  been  ascertained  by  a  final  settlement  of  his  ac- 
counts. And  this  rule  is  not  changed  by  the  enactment  of  a  law  making 
provision  for  forcing  an  administrator  to  make  final  settlement. 

RlQHT  OF  Ward  to  Sue  on  Bond  of  his  Guardian  is  not  affected  by  stat- 
ute which  provides  that  if  the  guardian  fails  to  pay  to  his  ward  money 
ordered  on  final  settlement  to  be  paid  to  him,  summary  proceedings  may 
be  taken  against  him  to  compel  such  payment.  The  remedy  thus  pro- 
vided is  cumulative,  but  not  exclusive. 

Where  Guardian  is  Non-resident  of  State,  Suit  may  be  Brought 
against  Sureties  on  his  bond  without  making  him  a  party. 

Whether  Guardian  has  been  Reckless  and  Injudicious  in  Loaning 
the  money  of  his  ward,  and  in  taking  security  for  it,  is  a  question  of  fact 
to  be  determined  by  the  evidence,  under  proper  instructions. 

Guardian  and  his  Sureties  are  not  Responsible  for  Loss  Occasioned 
BY  Loan  of  his  ward's  money,  where  he  acted  in  good  faith  and  with 
ordinary  care  and  prudence  in  making  the  loan,  and  he  fully  believed 
that  the  security  accepted  by  him  was  amply  sufficient  to  secure  the 
same. 

If  Land  Accepted  by  Guardian  as  Security  for  Loan  of  his  Ward's 
Money  was  Sufficient  to  properly  secure  the  same  at  the  time  it  was 
taken,  the  guardian  and  his  sureties  will  not  be  responsible  for  any  loss 
that  may  be  occasioned  by  a  subsequent  depreciation  in  the  value  of  the 
land. 

Guardian  will  not  be  Allowed  for  Support  of  his  Ward  when,  at  the 
time  he  took  him  into  his  family  and  furnished  the  support,  he  had  no 
intention  of  charging  therefor. 

Action  on  a  guardian's  bond.     The  opinion  states  the  case. 

E.  C.  Slevin  and  A.  J.  P.  Qaresche,  for  the  appellants. 

J.  L.  Homsby,  for  the  respondent. 

By  Court,  Norton,  C.  J.  This  suit  was  instituted  in  the 
circuit  court  of  the  city  of  St.  Louis  to  recover  damages  occa- 
sioned by  an  alleged  breach  of  a  guardian's  bond.  It  is 
averred  in  the  petition  that,  in  1871,  John  F.  Slevin  was  ap- 
pointed by  the  probate  court  of  St.  Louis  County  guardian  of 
the  person  and  estate  of  Louis  Garesche,  then  a  minor  about 
fifteen  years  old;  that  said  Slevin  made  and  executed  his 
bond,  with  defendants  Charles  Slevin  and  Alexander  J.  P. 
Garesche  as  sureties,  with  the  condition  that  if  the  said  John 
F.  Slevin  should  well,  truly,  and  faithfully  discharge  the 
duties  of  his  oflQce  as  guardian,  according  to  law,  the  bond 
should  be  void,  otherwise  to  be  in  full  force.  As  a  breach  of 
the  bond,  it  is  avprred  that  on  the  1st  of  June,  1875,  said 
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guardian  loaned  to  John  Slevin  and  T.  E.  Slevin  four  thou- 
sand dollars  of  tho  estate  of  his  ward,  Louis  Garesche,  took 
their  note  therefor,  payable  two  years  after  date,  and  to  secure 
the  same  took  from  them  a  mortgage  on  a  tract  of  land  in 
Williamson  County,  Illinois,  particularly  described  in  the 
petition.  It  is  further  averred  that  at  the  same  time  said 
guardian  also  lent  to  the  same  parties,  on  the  same  security, 
four  thousand  five  hundred  dollars  belonging  to  the  estate  of 
Ad^le  Garesche,  who  was  also  his  ward;  that  he  made  report 
of  these  loans  to  the  probate  court,  and  represented  these 
lands,  taken  as  security  for  said  loans,  to  be  worth  ten  thou- 
sand dollars,  when  in  fact  the  land  was  only  worth  two  thou- 
sand dollars. 

It  is  further  averred  that  plaintiff  and  said  Adele  Garesche, 
in  1882,  filed  a  bill  to  foreclose  said  mortgage;  that  it  was 
foreclosed  and  the  land  was  sold  for  four  thousand  six  hundred 
dollars;  and  that  said  plaintiff's  share  of  the  proceeds  of  said 
sale  was  two  thousand  dollars.  It  is  also  averred  that  said  John 
and  T.E.  Slevin  became  bankrupts  in  1876;  that  John  has  died, 
leaving  no  estate,  and  said  T.  E.  Slevin  was  insolvent.  It  is 
then  averred  that  said  investment  of  plaintiff's  money  was 
reckless  and  injudicious,  and  that,  by  reason  thereof,  he  has 
been  damaged  four  thousand  dollars. 

The  answer  of  defendants  Charles  Slevin  and  Garesche 
admits  the  appointment  of  John  F.  Slevin  as  guardian,  and 
the  execution  of  the  bond  sued  on,  as  alleged;  admits  that 
said  Slevin  loaned  four  thousand  dollars  of  his  ward's  money 
and  secured  the  same  by  mortgage,  as  stated  in  the  petition, 
but  denies  that  the  loan  was  made  to  John  and  Thomas  E. 
Slevin,  and  avers  that  it  was  made  to  J.  and  J.  Slevin  and 
Sons  of  Cincinnati.  The  answer  denies  that  the  investment 
of  the  ward's  money  was  reckless  or  injudicious,  and  avers 
that,  at  the  time  of  said  loan,  the  said  guardian  truthfully  and 
correctly  represented  the  value  of  sam  land  to  the  probate 
court,  and  that  the  security  received  was  ample  and  sufficient 
to  secure  said  investment,  and  that  in  making  the  loan  the 
guardian  acted  in  good  faith.  It  is  further  claimed  that,  there 
having  been  no  final  settlement,  credit  should  be  given  the 
guardian  for  the  ward's  board  and  lodging  from  March,  1871, 
to  the  date  of  his  majority,  and  that  it  was  reasonably  worth 
twenty-five  dollars  per  month.  The  matters  set  up  in  the 
answer  were  denied  by  replication. 

It  appearing  that  defendant  John  Slevin  was  not  served 
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with  process,  the  suit  was  dismissed  as  to  him,  and  the  trial 
was  proceeded  with  against  the  securities  in  which  plaintiff 
obtained  judgment,  from  which  defendants  have  appealed,  and 
seek  a  reversal  on  various  grounds,  the  first  of  which,  stripped 
of  all  redundancy,  is,  that  a  ward  who  has  obtained  his  ma- 
jority cannot  maintain  a  suit  against  the  securities  on  the  bond 
of  the  guardian,  without  making  such  guardian  a  party,  nor 
until  final  settlement  has  been  made  by  the  guardian,  and  his 
liability  thereby  ascertained.  It  is  mutually  conceded  in  the 
briefs  of  counsel  that  the  above  contention  cannot  be  sus- 
tained, under  the  rulings  of  this  court  in  the  cases  of  Devore  v. 
Pitman,  3  Mo.  180,  and  Oldham  v.  Trimble,  15  Id.  225.  In 
the  first  of  these  cases,  it  is  said  that  an  administration  bond 
is  joint  and  several,  and  may  be  put  in  suit  by  any  person  ag- 
grieved against  one  or  all  of  the  obligors,  and  that  the  surety 
may  be  sued  as  soon  as  the  principal  commits  a  breach  of  the 
condition  of  the  bond,  and  that  no  conviction,  by  verdict  or 
judgment,  is  necessary.  In  the  second  case,  it  is  said:  "It 
has  been  long  settled  in  this  state  that  an  action  on  an  ad- 
ministration bond  may  be  instituted  against  a  security  before 
any  indebtedness  has  been  previously  established,  or  any  judg- 
ment obtained  against  the  administrator.  This  rule,  though 
contrary  to  that  which  has  been  established  in  some  other 
states,  has  been  too  long  established  now  to  be  overturned. 
No  distinction  can  be  maintained  between  an  administrator 
and  curator." 

It  is,  however,  insisted  that  the  act  of  1883  (Acts  1883,  p. 
23),  which  requires  executors  and  administrators  to  make 
final  settlement  after  the  expiration  of  two  years  from  the 
date  of  the  publication  of  notice  of  the  grant  of  letters,  and 
provides  a  method  of  procedure  against  them  in  the  event  of 
their  failure  to  make  such  settlement,  has  modified  or  changed 
the  rule  announced  in  the  above  cases.  We  cannot  perceive 
that  it  has  any  such  effect.  In  the  said  cases,  it  is  not  given 
as  a  reason  for  the  rule  that  the  law,  at  that  time,  made  no 
provision  for  forcing  an  administrator  to  make  final  settle- 
ment, but  the  reason  given  is,  that  an  administrator's  bond  is 
a  joint  and  several  obligation,  and  being  such,  suit  can  be 
brought  against  any  one  or  all  the  obligors. 

Nor  is  the  question,  as  is  contended,  aflfected  by  Revised 
Statutes,  section  2612,  which  provides  that  if  a  guardian  fails 
to  pay  to  his  ward  money  ordered  on  final  settlement  to  be  paid 
to  him,  the  same  proceedings  may  be  had  against  his  guardian 
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and  sureties  as  are  authorized  when  an  executor  or  admin- 
istrator fails,  when  ordered,  to  pay  demands  against  an  estate. 
When  an  executor  or  administrator  fails  to  pay  demands 
against  the  estate,  which  he  has  been  ordered  to  pay,  it  is 
provided  by  Revised  Statutes,  section  235,  if  he  fail  to  pay 
when  payment  is  demanded,  the  clerk  of  the  court,  on  appli- 
cation of  the  creditor,  and  being  satisfied  that  such  demand 
has  been  made,  shall  issue  execution  against  the  property, 
goods,  chattels,  and  real  estate  of  such  executor  or  admin- 
istrator. And  by  section  236,  it  is  provided  that  if  any  such 
execution  be  returned  unsatisfied,  the  creditor  may  sue  out  a 
scire  facias  against  any  one  or  more  of  the  securities  of  such 
executor  or  administrator,  referring  to  the  bond,  the  order  of 
payment,  the  execution  and  return,  and  requiring  such  security 
to  show  cause  why  judgment  should  not  be  rendered  against 
him  for  the  amount  ordered  to  be  paid,  and  still  unsatisfied. 

These  sections  of  the  statute  simply  provide  a  summary 
remedy  for  enforcing  the  payment  of  a  demand  ordered  to  be 
paid,  which  the  party  interested  may  or  may  not  avail  himself 
of,  but  they  in  no  way  deny  to  him  the  right  of  suit  on  the 
bond.  The  remedy  thus  provided  is  cumulative,  but  not  ex- 
clusive, and,  by  the  terms  of  section  2612,  can  only  be  resorted 
to  by  the  ward  when,  on  final  settlement,  the  guardian  has 
been  ordered  to  pay.  Besides  this,  the  fact  stated  in  plain- 
tiflF's  abstract,  that  it  appeared  in  evidence  that  Slevin,  the 
guardian,  was  a  non-resident  of  the  state,  which  fact  was  not 
disputed  in  the  oral  argument,  nor  is  it  disputed  in  the  ab- 
stract or  brief  of  counsel,  authorized  a  suit  on  the  bond  against 
the  sureties  even  in  the  states  where  the  principal  is  ordi- 
narily held  to  be  a  necessary  party:  Brandt  on  Suretyship, 
sec.  495;  Commonwealth  v.  Wenrick,  8  Watts,  159. 

The  question  as  to  whether  the  guardian  was  or  was  not 
reckless  and  injudicious  in  making  the  loan,  and  in  taking 
the  mortgage  to  secure  it,  was  one  of  fact,  to  be  determined  by 
the  evidence,  under  proper  instructions,  and  this  question,  we 
think,  was  fairly  submitted  to  the  jury  in  the  following  in- 
structions: — 

"1.  If  John  Slevin,  guardian,  in  loaning  the  moneys  of  his 
ward,  acted  in  good  faith  and  with  ordinary  care  and  prudence, 
and  if  he  fully  believed  that  the  security  accepted  by  him  was 
ample  and  sufficient  to  secure  said  loan,  then  he  and  his  sure- 
ties are  in  no  wise  responsible  for  any  loss  which  may  have 
been  occasioned  by  such  loan. 
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^'  2.  If  at  the  time  the  mortgage  read  in  evidence  was  exe- 
•cuted  the  land  accepted  by  the  guardian  as  security  was  suf- 
ficient properly  to  secure  the  same,  then,  although  the  same 
may  have  since  depreciated  in  value,  and  though  upon  a  sale 
'  of  the  security  it  did  not  realize  enough  to  pay  the  said  loan,  the 
said  John  F.  Slevin  and  his  securities  are  not  responsible  for 
any  loss  that  may  have  been  occasioned  to  relator  by  such  de- 
preciation or  sale." 

As  the  answer  admits  that  the  four  thousand  dollars  in 
question  loaned  by  the  guardian  belonged  to  the  estate  of  the 
ward,  no  question  of  the  non-liability  of  the  securities  for  a  pre- 
existing debt  of  the  guardian  can  arise  in  the  case. 

It  is  further  insisted  that,  under  the  evidence,  defendanta 
should  have  been  allowed  for  the  board  and  lodging  of  plain- 
"^tiff  by  the  guardian.  The  only  evidence  upon  that  subject 
■was  that  of  the  guardian  himself,  who  testified  that  his  wife, 
then  deceased,  was  a  sister  of  Mrs.  Garesche,  the  mother  of 
the  plaintiff,  and  that  before  Mrs.  Garesche  died  she  requested 
him  to  take  care  of  her  children  after  her  death.  He  further 
testified  as  follows:  "Accordingly,  after  her  death,  they  came 
to  my  house  and  lived  there  during  their  minority;  the  relator 
herein  lived  with  me  from  March  6,  1871,  until  his  majority, 
about  five  years  and  four  months.  I  never  charged  him,  or 
any  of  my  wards,  for  their  board  or  lodging.  I  think  twenty- 
five  dollars  per  month  would  be  a  very  reasonable  charge  for 
said  board  and  lodging.  I  did  not  intend  to  charge  them  for 
their  board  and  lodging,  for  I  thought  I  was  suflSciently  able 
to  provide  for  them  as  for  my  own  children,  but  I  never  told 
them  I  would  not  charge  anything.  Had  I  supposed  my 
sureties  would  ever  have  to  pay  my  indebtedness  to  the  rela- 
tor, I  would  certainly  have  charged  him  for  his  board  and 
lodging.  The  Garesche  children,  while  living  with  me,  were 
treated  as  members  of  my  family." 

The  only  question  arising  on  this  evidence  is  as  to  the  cor- 
rectness of  the  following  instruction  given  by  the  court  of  its 
own  motion:  — 

"  3.  If  Louis  Garesche  boarded  and  lodged  with  his  guar- 
dian, John  F.  Slevin,  during  the  time  of  such  guardianship, 
from to ,  then  whatever  would  be  a  reasonable  com- 
pensation for  the  same,  the  securities  of  said  John  F.  Slevin, 
on  said  guardian's  bond,  are  entitled  to  as  a  credit  in  this 
cause;  provided,  said  guardian  furnished  said  board  intend- 
ing at  the  time  to  charge  therefor,  and  if  he  did  not  so  intend, 
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he  cannot  at  this  time  claim  such  credit,  nor  can  his  sureties 
make  such  claim." 

This  instruction,  under  the  evidence,  was  fully  warranted  by 
the  case  of  Folger  v.  Heidel,  60  Mo.  288,  in  which  it  is  said: 
"  It  is  not  believed  that  a  case  can  be  found  where  a  parent, 
or  any  one  standing  in  loco  parentis,  has  been  allowed  to 
charge  an  infant,  where  he  took  it  and  raised  it  as  a  member  of 
his  family  without  any  intention  or  design  of  charging  for  its 
support." 

Finding  nothing  in  the  record  justifying  an  interference 
with  the  judgment,  it  is  hereby  aflBrmed. 


Duties  and  Liabilities  of  Guardians:  See  State  v.  Oooch,  2  Am.  St.  Rep. 
284,  note  287,  where  other  cases  are  collected. 

Guardian  Investing  Ward's  Money,  when  Liable  for  Loss  and 
WHEN  NOT:  See  Slauter  v.  Favorite,  57  Am.  Rep.  106,  note  111;  Peraley  v. 
Martin,  46  Id.  733;  Barney  v.  Parama,  41  Id.  858;  State  v.  Sanders,  30  Id. 
203;  Coffin  v.  Bramlitt,  97  Am.  Dec.  449,  note  454,  where  other  cases  in  that 
series  are  collected. 

Guardian,  when  Allowed  for  Ward's  Support  and  when  not: 
See  In  re  Besonhy,  50  Am.  Rep.  579;  McLane  v.  Curran,  43  Id.  535;  Ouion  v. 
Guion,  57  Am.  Dec.  223,  note  227,  where  this  subject  is  considered. 

Suits  on  Guardian's  Bonds:  See  note  to  Commonwealth  v.  Stub,  61  Am. 
Dec.  634. 
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Mere  Bailee,  whether  Common  Carrier  or  Otherwise,  is  not  Guiltt 
of  Conversion,  though  he  receive  property  from  one  not  rightfully  en- 
titled to  possession,  and,  acting  as  a  mere  conduit,  deliver  it  in  pursu- 
ance of  the  bailment,  if  this  be  done  before  he  has  notice  of  the  rights  of 
the  real  owner.  But  if  he  has  such  notice,  his  status  is  altered,  and  he 
delivers  possession  at  his  peril. 

Section  1018,  Revised  Statutes  of  Missouri,  does  not  Apply  to  Ac- 
tions OF  Trover  and  Conversion,  nor  was  it  intended  to  apply  to  com- 
mon carriers. 

Allowance  of  Demand  by  Assignee  for  Benefit  of  Creditors  is  Judg- 
ment to  all  intents  and  purposes,  and  is  appealable  from,  and  conclusive 
as  such. 

Person  Entitled  to  BIlection  between  Inconsistent  Remedies  will  be 
Confined  to  One  which  he  first  prefers  and  adopts. 

Where  Answer  Denies  Assignment  of  Cause  of  Action  to  PLAiNTcrr, 
and  that  he  is  the  real  party  in  interest,  it  is  error  to  exclude  evideno* 
offered  in  support  of  the  issue  so  tendered. 

Trover.     The  opinion  states  the  case. 
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Albert  Arnstein,  for  the  appellants. 

S.  M.  Breckenridge  and  M.  F.  Watts,  for  the  respondents. 

By  Court,  Sherwood,  J.  Action  in  trover,  brought  against 
Robert  Jacob,  the  St.  Louis  Transfer  Company,  and  the  Wabash, 
St.  Louis,  and  Pacific  Railway  Company,  for  the  alleged  con- 
version of  a  number  of  bales  of  hops,  the  property  of  plaintiffs' 
assignors. 

The  petition  states,  in  substance,  that  S.  and  F.  Uhlmann 
were,  on  the  sixteenth  day  of  December,  1879,  the  owners 
and  in  possession  of  a  certain  number  of  bales  of  hops;  that 
on  that  day  they  casually  lost  the  same  out  of  their  posses- 
sion; that  on  the  same  day  they  came  into  the  possession,  by 
finding,  of  defendants,  who  refused  to  deliver  them  to  said  S. 
and  F.  Uhlmann,  but  converted  the  same  to  their  own  use; 
that  after  the  said  cause  of  action  accrued  in  favor  of  the  said 
Uhlmanns,  they  did,  on  the  fifteenth  day  of  January,  1880, 
assign  the  same  to  plaintifi's.  The  defendants  answered  sepa- 
rately, the  defendant  Jacob  denying  all  the  allegations  of  the 
petition,  and  alleging  as  his  defense,  in  substance,  that  he  had 
bought  the  hops  of  the  Uhlmanns;  that  after  the  purchase,  ho 
made  an  assignment  for  the  benefit  of  his  creditors;  that  plain- 
tifi's, claiming  to  be  the  assignees  of  Uhlmanns  in  the  contract 
of  sale  of  the  hops,  accepted  the  provisions  of  the  assignment, 
and  proved  up  their  claim  before  the  assignee,  and  in  pay- 
ment of  the  ilairas  the  assignee  had  transferred  to  plaintiff 
certain  claims  and  choses  in  action;  that  the  assignee  had 
paid  part  of  the  claim  in  money;  and  the  administration  of 
the  effects  of  his  estate  was  not  yet  closed. 

The  defendant,  the  St.  Louis  Transfer  Company,  denied  all 
the  allegations  of  the  petition,  and  alleged  that  it  was  a  com- 
mon carrier,  engaged  in  the  transportation,  by  wagons,  of 
freight  from  East  St.  Louis  to  St.  Louis;  that  on  the  day  of 
the  alleged  conversion,  defendant  Jacob  represented  to  it  that 
he  had  three  carloads  of  hops  in  East  St.  Louis,  which  he  de- 
sired this  defendant  to  bring  for  him  to  the  city  of  St.  Louis, 
and  at  the  same  time  showing  this  defendant  written  and 
printed  notices  from  the  defendant  railway  company  to  him, 
notifying  him  of  the  arrival  of  the  hops  in  East  St.  Louis,  con- 
signed to  him,  and  requiring  him  to  call  and  remove  the  same; 
that  thereupon  this  defendant  agreed  with  Jacob,  for  a  certain 
price,  to  bring  the  hops  for  him  to  St.  Louis;  that  Jacob  in- 
dorsed his  order  on  said  notices  from  the  railway  company, 
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request'ng  the  railway  company  to  deliver  the  hops  to  this 
defendant;  that  said  notices  disclosed  no  claim  of  any  other 
person  to  said  liops,  and,  on  the  contrary  thereof,  warned  de- 
fendant Jacob  that  unless  said  hops  were  removed  within  the 
time  by  the  notices  indicated,  i.  e.,  twenty-four  hours,  he  would 
be  required  to  pay  a  penalty  for  delay,  in  the  shape  of  an  in- 
creased charge  to  the  carrier, — the  railroad  company, — for 
warehouse  fees;  that  upon  presentation  of  this  order  of  defend- 
ant Jacob  to  the  railway  company,  the  hops  were  delivered  to 
this  defendant,  and  by  it  delivered  to  Jacob,  in  St.  Louis; 
that  all  of  its  acts  were  done  in  good  faith,  and  in  accordance 
with  its  custom,  and  the  custom  and  duty  of  common  carriers; 
that  it  exercised  no  act  of  ownership  over  said  hops,  and  did 
not  in  any  manner  convert  the  hops  to  its  own  use  or  the  use 
of  any  one;  that  no  demand  had  ever  been  made  upon  it  by 
plaintiflfs  for  the  hops,  or  the  value  thereof;  denied  the  assign- 
ment to  plaintiff,  and  alleged  the  sale  of  the  hops  to  Jacob,  as 
get  forth  in  the  answer  of  Jacob. 

The  plaintiffs  dismissed  their  cause  of  action  as  to  the 
Wabash,  St.  Louis,  and  Pacific  Railway  Company. 

The  facts  in  this  case  are  briefly  as  follows:  On  the  twenty- 
fourth  day  of  November,  1879,  said  S.  and  F.  Uhlmann,  as- 
signors of  plaintiffs,  dealers  in  hops  in  New  York  City,  con- 
signed to  Robert  Jacob  of  St.  Louis  a  lot  of  hops,  part  of  which 
are  involved  in  this  controversy.  The  hops  were  shipped  by 
the  Red  Line  Transit  Company,  of  which  the  Wabash,  St. 
Louis,  and  Pacific  Railroad  Company  was  the  terminal  carrier 
at  St.  Louis  and  East  St.  Louis,  and  a  bill  of  lading  given 
therefor,  by  which  it  appeared  that  the  hops  were  consigned 
to  tlie  order  of  S.  and  F.  Uhlmann.  A  draft  was  drawn  for 
the  amount  of  the  invoice  of  the  hops,  attached  to  this  bill  of 
lading,  and  sent  to  the  Bank  of  Commerce  of  St.  Louis,  with 
instructions  to  surrender  the  bill  of  lading  to  Jacob  on  pay- 
ment of  the  draft;  on  each  bale  of  hops  there  was  a  tag  bear- 
ing the  number  and  address,  R.  Jacob  &  Co.  The  hops 
reached  East  St.  Louis  over  the  Red  Line  Transit  Company, 
and  were  stored  at  the  depot  of  the  Wabash  railroad  com- 
pany. After  remaining  there  a  day  or  so,  the  Wabash  rail- 
road company,  the  terminal  carrier  at  St.  Louis  and  East 
St.  Louis  of  the  line  bringing  the  hops,  addressed  to  R.  Jacob 
&  Co.  a  notice,  stating  that  the  hops  consigned  to  them  had 
been  received  at  the  depot  in  East  St.  Louis,  stating  the 
amount  of  charges  on  the  same,  and  that  if  the  goods  were 
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not  taken  away,  and  charges  paid  in  twenty-four  hours,  the 
hops  would  be  stored  at  their  risk  and  expense.  The  no- 
tice also  stated  that  the  goods  would  not  be  delivered  without 
a  written  order  from  the  consignee  (Jacob);  and  at  the  bot- 
tom of  this  notice  was  a  blank  order  to  be  filled  out  by  Jacob, 
directing  the  Wabash  railroad  company  to  deliver  the  hops 
to  the  person  therein  named.  Jacob  received  this  notice, 
carried  the  same  to  Fitzgibbon,  the  agent  of  defendant,  the  St. 
Louis  Transfer  Company,  handed  him  a  check  for  the  aiaoount 
of  the  railroad  charges,  and  filled  out  the  blank  order  at  the 
bottom  of  the  notice,  directing  the  railroad  company  to  deliver 
the  hops  to  defendant. 

The  defendant  presented  Jacob's  check  for  the  charges,  and 
his  order  to  the  Wabash  railroad  company,  and  received  from 
it  the  hops,  which  defendant  then  delivered  according  to 
Jacob's  direction.  This  all  occurred  about  the  16th  of  De- 
cember, 1879,  and  in  the  mean  time  the  bill  of  lading  had 
been  received  by  the  Bank  of  Commerce  attached  to  the  draft, 
and  the  draft  was  unpaid,  and  the  bill  of  lading  was  still  in 
the  possession  of  the  bank  when  Jacob  received  the  hops. 
About  two  weeks  after  receiving  the  hops,  Jacob  made  an  as- 
signment for  the  benefit  of  his  creditors  to  Hugo  Muench,  and 
on  the  15th  of  January,  1880,  A.  and  F.  Uhlmann,  the  origi- 
nal owners  of  the  hops,  executed  and  delivered  to  plaintiffs  an 
instrument  in  writing,  purporting  to  assign  for  value  to  plain- 
tiffs all  their  right  and  interest  in  and  to  the  hops,  and  also 
any  claim  or  dividend  they  might  have  by  reason  of  the  con- 
version of  the  hops  against  any  person.  The  plaintiffs  proved 
up  a  claim  against  the  assigned  estate  of  Jacob  before  Muench, 
Jacob's  assignee,  on  account  of  these  hops,  but  whether  for  con- 
version or  as  for  a  sale,  there  was  some  dispute,  the  assignee 
stating  that  he  refused  to  allow  the  claim  as  for  conversion, 
and  so  stated  to  plaintiffs'  attorney  when  the  claim  was  first 
presented;  but  the  official  record  of  the  assignee  shows  posi- 
tively that  he  allowed  the  claim  as  on  account,  and  that 
plaintiffs'  attorney,  when  finally  presenting  the  claim  for 
allowance,  and  having  it  allowed,  knew  that  the  assignee  had 
stated,  at  the  time  of  his  first  presentation  to  him,  that  he 
could  not  allow  the  claim  on  the  basis  of  a  conversion,  yet 
was  silent  as  to  this  point,  though  the  assignee  had  given  no 
hint  of  any  change  of  opinion  on  that  question.  Subsequently, 
several  payments  were  made  by  the  assignee  to  appellants  on 
account  of  the  allowance,  and  when  this  case  was  tried,  and 
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verdict  found,  the  assigned  estate  of  Jacob  was  not  yet  settled, 
and  it  was  still  undetermined  what  additional  payments  would 
be  made  on  account  of  the  allowance.  At  the  trial,  the  de- 
fendant transfer  company  attempted  to  show  by  one  of  the 
plaintiffs  that  they  were  not  the  real  parties  in  interest,  but 
the  court  excluded  the  testimony,  holding  that  the  paper  pur- 
porting to  assign  the  interest  of  the  Uhlmanns  to  plaintiffs 
was  conclusive.  Defendant  transfer  company  offered  to  show, 
as  fully  appears  in  the  record,  that  at  the  time  of  receiving 
the  goods  from  the  Wabash  railwa}'^  company  it  had  no 
knowledge  of  the  fact  that  a  bill  of  lading  had  been  issued  to 
the  order  of  the  Uhlmanns,  or  any  one  else;  that  it  received 
the  goods  from  the  railroad  company  without  any  knowledge 
of  the  fact  that  Jacob  was  not  the  consignee,  in  the  regular 
course  of  its  business  as  a  common  carrier;  but  all  this  was 
excluded  by  the  court  as  immaterial,  and  to  the  ruling  of  the 
court  said  defendant  duly  excepted. 

1.  The  demurrer  to  the  evidence  of  the  plaintiffs  should 
have  prevailed.  A  mere  bailee,  whether  common  carrier  or 
otherwise,  is  guilty  of  no  conversion,  though  he  receive  prop- 
erty from  one  not  rightfully  entitled  to  possession,  and,  acting 
as  a  mere  conduit,  deliver  it  in  pursuance  of  the  bailment,  if  this 
is  done  before  notice  of  the  rights  of  the  real  owner.  On  the 
other  hand,  if  he  has  such  notice,  his  status  is  altogether  altered, 
and  he  acts  at  his  peril:  Cooley  on  Torts,  456.  This  distinction 
between  acting  with  or  without  notice,  in  such  circumstances, 
is  fully  and  pointedly  recognized  in  Dusky  v.  Rudder,  80  Mo. 
400.  Common  carriers,  by  reason  of  the  nature  of  their  busi- 
ness, which  imperatively  requires  them  to  receive  and  forward 
goods  when  tendered  in  the  usual  course  of  their  business, 
have  long  formed  an  exception  to  the  stringency  of  general 
rules  in  respect  to  what  constitutes,  in  similar  cases,  a  con- 
version. The  authorities  on  this  point  are  abundant:  Green- 
way  V.  Fisher,  1  Car.  &  P.  190;  Ross  v.  Johnson,  5  Burr.  2825; 
Fowler  v.  Hollins,  7  L.  R.  Q.  B.  616;  Tliort  v.  Bott,  L.  R.  0 
Ex.  86;  Burditt  v.  Hunt,  25  Me.  419;  43  Am.  Dec.  289;  Smith 
V.  Colby,  67  Me.  169;  Strickland  v.  Barrett,  20  Pick.  415;  Lov- 
ing V.  Mulcahy,  3  Allen,  575;  Fouldes  v.  Willovghby,  8  Mees.  & 
W.  540;  Waring  v.  Railroad  Co.,  76  Pa.  St.  491.  When  goods 
come  into  the  possession  of  a  person  by  delivery  or  by  finding, 
he  is  not  liable  in  trover  for  them  without  proof  of  a  tortious 
act:  Wilbraham  v.  Snow,  2  Saund.  47;  Mulgrave  v.  Ogden, 
1  Cro.  Eliz.  219.     And  where  a  person  receives  goods  by  de- 
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livery  from  one  whom  he  is  entitled  to  regard  as  the  owner, 
and  having  so  received  them,  conveys  them  to  another,  to 
whom  they  are  sent,  he  does  no  tortious  act:  Parker y.  Godine, 
2  Strange,  813. 

"A  conversion  may  be  proved  in  three  ways:  1.  By  a  tor- 
tious taking;  2.  By  any  use  or  appropriation  to  the  use  of  the 
person  in  possession,  indicating  a  claim  of  right  in  opposition 
to  the  rights  of  the  owner;  3.  By  a  refusal  to  give  up  posses- 
sion to  the  owner  on  demand":  3  Rob.  Pr.  462,  and  cases  cited. 
"  The  idea  of  property  is  of  the  essence  of  a  conversion  " :  3  Rob. 
Pr.  459.  This  case  presents  none  of  the  elements  of  a  con- 
version on  the  part  of  the  transfer  company.  It  was  engaged 
in  its  ordinary  duty  of  a  common  carrier.  It  received  the 
goods  from  the  Wabash  railway  company,  then  in  the  lawful 
possession  of  the  goods,  and  without  notice  of  the  rights  of  the 
real  owner  delivered  those  goods  in  pursuance  of  the  bailment, 
thus  bringing  this  case  fully  within  the  rule  laid  down  by 
Cooley  and  other  authorities  cited.  Here  no  demand  or  re- 
fusal was  proved,  so  as  to  terminate  the  lawful  holding  and 
transform  it  into  a  wrongful  one. 

2.  But  it  is  urged  that  in  this  case  no  demand  was  neces- 
sary, according  to  the  terms  of  the  statute  and  the  rulings 
made  thereon.  The  statute  on  the  subject  is  as  follows:  "  It 
shall  not  hereafter  be  available  to  a  party,  as  an  objection, 
that  no  demand  for  the  subject-matter  of  a  suit  was  made  prior 
to  its  institution,  unless  it  is  expressly  set  up  by  way  of  de- 
fense in  the  answer  or  replication,  and  is  also  accompanied 
with  a  tender  of  the  amount  that  is  due;  in  which  case,  if  the 
plaintiflf  will  further  prosecute  his  suit,  and  shall  not  recover 
a  greater  sum  than  is  tendered,  he  shall  pay  all  costs.  This 
provision  shall  be  applicable  as  well  to  actions  for  property  as 
for  money;  when  property  is  tendered,  the  damages  for  its  de- 
tention, if  any,  shall  also  be  tendered":  R.  S.  1879,  sec.  1018. 
This  section  is  found  under  the  appropriate  title  of  "Costs  in 
Civil  Cases." 

The  rulings  on  that  statute  are  as  follows:  In  Westcott  v.  Z?» 
Montrevillej  30  Mo.  252,  the  action  was  one  for  a  sum  of  money, 
an  ordinary  action  of  debt.  The  same  may  be  said  of  the 
case  of  Lee  v.  Casey,  39  Id.  383,  where  the  suit  was  for  the 
sum  of  $250.  In  delivering  the  opinion,  however,  it  was  said 
that  the  action  was  not  one  of  trover,  and  if  it  were,  etc., 
citing  the  statute.  The  utterance  in  that  case  was  therefore 
wholly  obiter.     Reid  v.  Midlins,  43  Id.  306,  was  an  ordinary 
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action  for  a  sum  of  money,  and  the  statute  and  the  case  of 
Westcott  V.  De  Montreville,  supra,  were  cited. 

Raithel  v.  Dezetter,  43  Mo.  145,  is  the  first  case  in  our  re- 
ports where  the  conversion  of  personal  property  was  the 
gravamen  of  the  action  where  the  statute  referred  to  was 
invoked.  Bliss,  J.,  in  delivering  the  opinion  of  the  court 
evidently  felt  the  force  of  the  absurdity  of  treating  an  inno- 
cent act  as  a  wrongful  one;  for  he  says:  "The  removal  of 
the  property  by  the  defendant  from  the  smoke-house  for 
storage  elsewhere,  when  he  had  equal  rights  with  the 
plaintiflF  to  the  use  of  the  smoke-house,  could  not  have  been 
in  itself  tortious,  especially  when  v/c  consider  that  the  proper 
use  of  the  smoke-house  was  for  curing  meat, — not  for  storage. 
Having  removed  it,  as  hypothetically  stated  in  these  instruc- 
tions, his  possession  can  only  become  wrongful  by  exercising 
acts  of  ownership  over  it  or  by  holding  it  against  the  will  of 
the  owner.  How  can  he  know  the  will  of  the  owner  without 
6ome  manifestation  of  that  will, — without  a  demand  or  some- 
thing equivalent  to  it?  Moreover,  the  law  requires  a  demand, 
when  the  original  possession  was  innocent,  as  evidence  of  con- 
version. But,  by  the  statute,  the  want  of  a  demand  *  shall  not 
be  available  to  a  party '  unless  it  is  set  up  and  tender  made. 
The  defendant,  then,  is  deprived  of  the  evidence  of  his  inno- 
cent holding.  He  is  prohibited,  under  the  pleadings,  from 
showing  that  such   holding  was  never  terminated,  —  that  it 

never  became  wrongful  by  demand  and  refusal The 

removal  of  the  property,  as  there  supposed,  is  not  a  conversion. 
But  what  benefit  would  this  statement  to  the  jury  have  been 
to  the  defendant,  when  the  evidence  of  his  innocent  holding 
is  unavailable  to  him?  He  took  it  from  the  plaintiff''s  pos- 
session under  circumstances  that  did  not  amount  to  a  con- 
version." 

Fisher  v.  City  of  St.  Louis,  44  Mo.  482,  was  an  ordinary  ac- 
tion for  recovery  of  the  contract  price  for  work  done.  Battel 
V.  Crawford,  59  Id.  215,  was  an  action  for  the  conversion  of  a 
sum  of  money.  In  that  case,  conversion  was  in  terms  alleged, 
80  that  no  necessity  existed  for  alluding  to  the  statute,  and 
therefore  that  case  cannot  be  regarded  as  authority  pro  or 
con  for  the  proper  construction  of  the  statute,  so  that  there 
is  but  one  case  in  our  reports,  and  that  one  delivered  with 
much  hesitation,  which  supports  the  contention  of  the  plain- 
tiffs. I  have  never  thought  that  the  statute  applied  to  an 
action  of  trover  and  conversion.     I  have  never  thought  that 
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the  legislature  intended  it  to  be  thus  applied.  I  have  under- 
stood from  an  old  and  able  lawyer,  now  deceased,  who  was 
thoroughly  conversant  with  the  history  of  legislation  in  this 
state,  that  the  statute  in  question  was  passed  with  reference  to 
what  were  known  as  property  notes.  And  the  statute  might 
perhaps  apply  also  to  the  case  of  a  maker  or  acceptor  of  a 
note  or  bill  where  no  presentment  or  demand  is  made  at  the 
specified  place,  and  where  such  an  omission  or  neglect  is  a 
matter  of  defense  on  the  part  of  the  acceptor  or  maker  either 
to  escape  altogether,  or  at  least  to  the  extent  of  damages  and 
costs:    2  Greenl.  Ev.,  14th  ed.,  sec.  180. 

But  I  do  not  believe  that  the  legislature  ever  intended,  even 
conceding  the  power  on  its  part,  to  convert  an  innocent  and 
lawful  act  into  a  tortious  one.  I  do  not  believe  that  it  lies 
within  the  compass  and  bounds  of  legitimate  legislation,  by 
an  act  retroactive  in  its  nature,  to  make  that  which  was  origi- 
nally innocent  and  lawful  assume  the  hue  and  complexion  of 
one  originally  wrongful.  In  a  word,  the  legislature  did  not 
design  by  that  statute  to  create  a  constructive  conversion. 
Although  our  civil  code  has  made  many  sweeping  changes 
in  the  forms  of  actions,  yet  it  has  not,  nor  can  it,  change 
the  substantial  elements  which  go  to  make  up  the  basis  or 
cause  of  an  action.  Again,  the  action  of  trover  and  conver- 
sion is  one  sounding  in  tort;  the  damages  are  unliquidated. 
The  language  of  the  statute  is  "a  tender  of  the  amount  that 
is  due,"  thus  plainly  indicating  indebtedness  either  in  money 
or  property.  Besides,  tender  is  not  pleadable  to  a  claim  for 
unliquidated  damages:  2  Chitty's  Pleading,  16th  Am.  ed.,  470; 
Dearie  v.  Barrett,  2  Ad.  &  E.  82.  For  these  reasons,  I  am  of 
opinion  that  the  cases  of  Raithel  v.  Dezetter,  and  Battel  v. 
Crawford,  supra,  should  no  longer  be  followed. 

3.  And  I  do  not  believe  that,  in  any  event,  the  statute  in 
question  was  intended  to  apply  to  common  carriers.  The  sec- 
tion under  discussion  contemplates  an  unconditional  tender  of 
money  or  property.  Without  a  demand  having  been  made 
upon  him,  a  carrier  is  sued;  he  is  without  any  means  of  in- 
formation whether  plaintiff  is  the  owner  not.  He  comes  into 
court,  and  if  he  would  protect  himself  against  the  payment 
of  costs,  he  must  make  tender  of  the  money  or  property. 
This  tender  admits  the  plaintiff's  ownership.  If  it  should 
afterwards  turn  out  that  another  party  is  the  real  owner  of 
the  money,  etc.,  the  judgment  in  the  first  action  is  no  pro- 
tection to  the  carrier  in  the  second,  he  having  surrendered 


Oct.  1887.]  Nanson  v.  Jacob.  539 

the  property  without  a  struggle,  purely  in  order  to  save  costs. 
The  carrier  having  acquired  possession  in  the  course  of  his 
public  duty  and  in  a  lawful  manner  is  not  in  default,  while 
pursuing  the  terms  of  the  bailment,  until  application  is  made 
to  him  by  the  owner  or  consignee  of  the  goods.  If  this  be 
true,  then  no  action  lies  against  him  for  a  conversion  until  he 
is  placed  in  default  by  failure  to  deliver  upon  proper  demand. 
And  this  demand,  in  such  circumstances  made  and  proved,  is 
a  condition  precedent  to  the  plaintiff's  recovery.  Views  sim- 
ilar to  these  were  recently  expressed  in  the  case  of  Cole  v. 
Railroad  Co.,  21  Mo.  App.  443. 

4.  There  was  error  committed  in  regard  to  the  allowance  of 
the  claim  presented  to  the  assignee  of  Jacob  in  regard  to  the 
force  and  effect  of  said  allowance.  That  allowance  was,  to  all 
intents  and  purposes,  a  judgment,  appealable  from  as  such,  and 
conclusive  as  such:  Eppright  v.  Kauffman,  90  Mo.  25.  The 
oflScial  record  of  the  assignee  shows  positively  that  he  re- 
fused to  allow  the  claim  on  the  basis  of  a  conversion,  but 
allowed  it  as  on  account.  The  record  of  the  assignee  also 
shows  that  Jacob  was  adjudged,  by  the  assignee,  entitled  to  a 
reduction,  of  two  and  a  half  per  cent  commission  on  the  hops, 
and  the  claim  was  then  allowed,  i.  e.,  with  such  a  deduction. 
And  it  was  admitted  on  the  trial  that  plaintiffs  had  received 
several  thousand  dollars  on  the  allowed  claim,  and  at  that 
time  the  assigned  estate  of  Jacob  was  still  unsettled;  and  it 
did  not  appear  what  additional  payment  would  be  made  on 
account  of  allowance.  In  such  circumstances  as  the  forego- 
ing, the  conversion,  if  any  had  occurred,  must  be  deemeJ  as 
waived.  Clearly  the  plaintiffs  could  not  have  two  strings 
to  their  bow;  could  not  ratify  the  act  of  Jacob,  on  the  one 
hand,  by  having  their  claim  allowed  in  the  ordinary  way, 
with  a  deduction  of  commissions,  and  then,  on  the  other 
hand,  proceed  as  for  a  conversion.  The  two  proceedings  were 
utterly  incompatible.  The  plaintiffs  were  put  upon  their 
election  to  choose  which  remedy  they  would  pursue,  and  hav- 
ing elected  to  go  before  the  assignee,  as  aforesaid,  were  neces- 
sarily precluded  from  any  other  or  further  remedy. 

Any  other  theory  announces  this  remarkable  result:  that 
Jacob  is  allowed  a  commission  of  two  and  a  half  per  cent  on 
the  value  of  hops  he  is  alleged  to  have  converted  tortiously. 
In  Brewer  v.  Sparrow,  7  Barn.  &  C.  310,  the  assignees  of  a 
bankrupt  received  of  a  party  who  had  taken  possession  of 
the  stock  of  the  bankrupt,  after  a  commission  in  bankruptcy 
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had  received  part  of  the  money  the  trespasser  had  received 
for  the  sale,  and  sued  him  in  trover  for  the  balance.  Bayley, 
J.,  said:  "I  am  of  the  opinion  that  the  plaintiffs  ....  have 
nflfirmed  the  acts  done  by  the  defendant  with  reference  to  the 
disposition  of  the  goods  of  the  bankrupt,  for  they  have  accepted 
from  him  the  balance  of  the  account."  Holyrod,  J.,  said:  "  By 
doing  so  [receiving  part  of  the  proceeds]  they  [plaintiffs]  at 
all  events  either  recognized  him  as  their  agent  in  the  sale  of 
the  bankrupt's  goods,  or  they  must  have  received  the  amount 
of  the  balance  as  a  satisfaction  for  the  wrongful  act  done  by 
the  defendant.  If  they  have  treated  him  as  their  agent,  they 
cannot  afterwards  treat  him  as  a  wrong-doer,  and  maintain 
trover.  If,  on  the  other  hand,  they  accepted  the  balance  of 
the  account  as  a  satisfaction  of  the  wrongful  act,  the  accept- 
ance of  that  sum  is  an  answer  to  the  action." 

The  case  of  Lythgoe  v.  Vernon,  5  Hurl.  &  N.  179,  was  also 
an  action  for  the  conversion,  by  defendant,  of  some  hops. 
Defendants  paid  plaintiffs  part  of  the  proceeds,  Svhich  plaintiffs 
accepted,  and  then  sued  the  defendants  for  the  entire  value  of 
the  hops.  It  was  held  that  if  the  owner  of  goods,  after  a 
tortious  sale  of  them,  waives  the  conversion,  and  claims  the 
proceeds  of  the  sale,  part  of  which  are  paid  to  him,  he  cannot 
afterwards  treat  the  seller  as  a  wrong-doer,  and  maintain 
trover  against  him. 

"  Where  a  vendor  who  has  been  defrauded  in  the  sale  of  his 
goods  proceeds  to  judgment  against  a  vendee  upon  the  con- 
tract of  sale,  after  being  fully  apprised  of  the  fraud,  his  elec- 
tion is  determined,  and  he  cannot  afterwards  follow  the  goods, 
or  the  proceeds  thereof,  into  the  hands  of  third  persons,  on  the 
ground  of  fraud":  Bank  of  Beloit  v.  Beale,  34  N.  Y.  473.  In 
this  case,  and  in  Kennedy  v.  Thorp,  51  Id.  176,  and  Roder- 
mund  V.  Clark,  46  Id.  354,  it  is  declared:  "Where  there  ex- 
ists an  election  between  inconsistent  remedies,  the  party  is 
oonfined  to  the  remedy  which  he  first  prefers  and  adopts."  In 
Fields  V.  Bland,  81  Id.  239,  it  is  held  that  "  where,  after 
goods  had  gone  into  possession  of  defendant,  plaintiff  accepted 
confession  of  judgment  for  the  value  thereof,  and  he  collected 
part  thereof,  he  is  held  to  have  elected  to  treat  the  goods  as 
the  property  of  defendant,  and  he  cannot  afterwards  change 
his  grounds  to  that  of  wrongful  taking  and  conversion."  In 
an  analogous  case  in  this  court,  where  the  service  on  a  defend- 
ant was  by  order  of  publication,  a  personal  judgment  rendered, 
and  his  land  sold,  it  was  ruled  that  he,  knowing  all  the  facts, 
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could  not  accept  the  surplus  of  the  proceeds  of  the  sheriflPs 
sale  without  aflBrming  the  sale,  and  thus  placing  himself  in 
a  place  where  he  could  not  question  its  validity:  Austin  v. 
Loring,  63  Mo.  19.  For  the  most  obvious  reasons,  then,  the 
plaintiffs  could  not  with  one  hand  gather  in  the  proceeds  of 
the  hops  in  the  assignee's  court,  and  with  the  other  hand  tako 
the  hops  or  their  proceeds  in  the  circuit  court. 

5.  Something  has  been  said  about  the  defendant  transfer 
company  being  a  connecting  carrier.  I  find  no  proof  of  this 
assertion  in  the  record.  The  destination  of  the  goods  had 
been  reached  in  East  St.  Louis,  and  the  Wabash  railway  had 
notified  Jacob  that  they  were  ready  for  delivery  upon  payment 
of  freight  and  charges,  insisting  on  the  immediate  delivery  oi 
the  goods,  accompanied  by  a  threat  of  increased  charges  foi 
delay.  In  such  circumstances,  the  transfer  company  was  no- 
more  of  a  connecting  carrier  than  would  a  drayman  have  been 
who  was  employed  to  cart  the  goods  away,  and  upon  the  fore- 
going facts  it  may  be  fairly  presumed  that  the  Wabash  railway 
company  was  the  terminal  line. 

6.  Our  statute  is  express  that  *'  every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,"  etc.:  R.  S. 
1879,  sec.  3462.  The  answer  of  the  transfer  company  denied 
the  assignment  of  the  cause  of  action  to  plaintifls,  and  that 
they  were  the  real  parties  in  interest,  all  of  which  were  issuable 
allegations,  and  error  was  committed  in  excluding  evidence 
offered  in  their  support.  Other  errors  are  assigned,  but  it  is 
unnecessary  to  notice  them. 

Judgment  of  the  St.  Louis  court  of  appeals  reversing  that 
of  the  circuit  court  is  hereby  affirmed. 

Black  and  Brace,  J  J.,  concurred  on  all  points,  except  that 
they  do  not  regard  the  allowance  by  the  assignee  as  a  judgment. 


When  Election  to  Prosecute  One  Remedy  Bars  Resort  to  Another: 
Sea  Thomas  v.  Joslin,  1  Am.  St.  Rep.  624,  note  626,  where  this  subject  is 
discussed  at  length. 

Conversion  by  Common  Carrier:  See  Magvin  v.  Dinamore,  26  Am.  Rep. 
608;  Ranhn  v.  Memphis  dk  C.  P.  Co.,  24  Id.  339;  Adams  v.  Clark,  57  Am. 
Dec.  41,  note  43,  where  other  cases  in  that  series  are  collected. 
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Reagan  v.  St.  Louis,  Keokuk,  and  Northwest- 
ern Railway  Company. 

fOS  MISSOCBI,  848.J 

Master  Who  Esiploys  Servant  in  Complex  and  Danqerous  Business 
oiraHT  TO  Prescribe  Roles  sufficient  for  its  orderly  and  safe  manage- 
ment, and  his  failure  to  do  so  is  a  personal  negligence,  for  the  conse- 
quence of  which  he  is  liable  to  his  servant. 

Railroad  Company  is  Liable  to  its  Servants  for  Injuries  Received 
IN  Consequence  of  Want  of  Regulations  for  their  guidance  in  mak- 
ing iiying  switches,  and  in  the  shunting  aud  kicking  of  its  cars. 

Whether  the  Defendant  was  in  This  Case  Guilty  of  Negligence  in 
failing  to  prescribe  suitable  rules  was  held  to  be  a  question  for  the  jury. 

Action  to  recover  for  personal  injuries.  The  opinion  states 
the  case. 

R.  M.  Lakenan,  for  the  plaintifif  in  error. 

Anderson  and  Foreman,  and  P.  Trimble,  for  the  defendant  in 
error. 

By  Court,  Black,  J.  There  was  a  judgment  for  the  defend- 
ant in  this  case  on  a  demurrer  to  the  petition.  To  review  that 
ruling,  the  plaintiff  sued  out  this  writ  of  error.  The  petition 
is  lengthy,  and  we  extract  from  it  the  following  facts:  — 

The  plaintiff,  a  boy  seventeen  years  old,  was  in  the  employ 
of  the  defendant.  It  was  his  duty  to  carry  water  for  a  gang  of 
men  engaged  in  repairing  the  roadbed,  and  to  take  charge  of 
the  tools  used  by  them.  They  were  all  under  the  direction 
of  a  foreman.  The  foreman,  laborers,  and  plaintiff  traveled 
in  a  caboose-car  attached  to  a  freight  train,  composed  of  four 
or  five  cars.  When  the  train  stopped  at  a  point  near  West 
Quincy,  the  engineer,  fireman,  and  a  brakeman,  who  were  not 
under  the  control  of  the  plaintiff's  foreman,  detached  the  en- 
gine, leaving  the  train  standing  on  the  main  track,  and  went 
north,  with  a  view  of  taking  some  freight-cars  from  a  switch,  and 
placing  them  in  the  train.  In  the  mean  time,  plaintiff  and 
his  foreman  examined  the  track  south  of  the  train,  the  ca- 
boose being  at  that  end  of  the  train.  The  foreman  directed 
the  plaintiff  to  go  back  and  notify  the  laborers  to  get  out  with 
their  tools,  and  remove  snow  from  the  track.  The  boy  obeyed 
the  instructions,  and  assisted  in  getting  the  tools  out  of  the 
car.  After  the  men  and  tools  were  out,  and  just  as  he  was 
getting  off  the  rear  platform,  the  engineer  and  brakeman 
shoved  some  cars  down  the  main  track,  and  against  the 
standing  train,  knocking  the  plaintiff  off  the  platform,  and 
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the  caboose  ran  over  him.  The  cars  were  shoved  down  the 
main  track  by  the  maneuver  known  as  ''kicking."  Plaintiff's 
leg  and  arm  were  broken.  The  petition  then,  among  other 
things,  contains  the  following  allegations:  "Plaintiff  says  that 
until  felled  by  said  cars,  as  described,  he  was  not  aware  of 
their  approach,  and  had  no  reason  to  be  aware  of  their  approach. 
Plaintiff  says  that  he  was  in  no  wise  guilty  of  any  negligence 
in  the  premises.  Plaintiff  says  that  his  said  injuries  were 
directly  caused  by  and  through  the  negligence  of  said  defend- 
ant, directly  resulting  in  said  injuries  to  plaintiff,  and  as  and 
for  said  negligence  the  plaintiff  specifies  the  following  particu- 
lars: 1.  The  plaintiff  says  that  the  defendant  negligently 
failed  and  omitted  to  provide  any  rules  or  signals  or  system 
to  be  observed  by  said  engineer  in  operating  said  locomotive 
and  detached  cars,  so  as  to  give  to  said  occupants  of  said 
caboose-car,  or  to  plaintiff  thereon,  some  alarm,  warning,  or 
notice  of  the  approach  and  impact  of  said  detached  cars,  and 
thereby  negligently  caused  plaintiff  to  be  taken  unawares  and 
injured  as  described." 

The  ground  of  the  demurrer  is,  that  the  petition  does  not 
state  facts  suflScient  to  constitute  a  cause  of  action.  The 
charge  of  negligence  above  set  out  does  not  count  on  any 
negligent  act  of  the  engineer,  fireman,  or  brakeman.  It  is  not 
alleged  or  claimed  that  they,  or  either  of  them,  were  guilty  of 
negligence.  So  far  as  this  demurrer  is  concerned,  no  question 
arises  as  to  an  injury  to  one  servant  by  the  negligence  of  a 
fellow-servant.  Whether  the  engineer  and  brakeman  were  or 
were  not  fellow-sorvants  with  the  plaintiff  is,  at  this  time, 
wholly  immaterial,  and  not  the  question  to  be  determined. 
The  charge  is,  that  the  defendant  negligently  failed  and 
omitted  to  provide  any  rules  or  signals  or  system  to  be  ob- 
served in  cases  like  that  described;  so  that  it  is  not  the  act  of 
the  servant  which  is  complained  of,  but  the  omission  of  duty 
on  the  part  of  the  defendant  itself.  The  duty  of  the  master  is 
stated  in  Shearman  and  Redfield  on  Negligence,  section  93,  as 
follows:  "  It  is  also  the  duty  of  the  master,  so  far  as  he  can, 
by  the  use  of  ordinary  care,  to  avoid  exposing  his  servants  to 
extraordinary  risks,  which  they  could  not  reasonably  antici- 
pate, though  he  is  not  bound  to  guarantee  them  against  risks. 
One  who  employs  servants  in  complex  and  dangerous  business 
ought  to  prescribe  rules  sufficient  for  its  orderly  and  safe 
management.  His  failure  to  do  so  is  a  personal  negligence, 
for  the  consequences  of  which  he  is  liable  to  his  servants. 
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Thus  a  railroad  company  is  bound  to  regulate  the  time  and 
manner  of  running  its  trains,  so  as  to  avoid  collisions,  and  to 
enable  all  its  servants  to  know  when  a  train  may  be  expected, 
and  thus  to  avoid  danger." 

The  defendant  in  error  contends  that  the  joining  of  the  cars, 
for  the  purposes  and  in  the  manner  described  in  the  petition, 
is  so  common,  necessary,  and  frequent,  especially  in  the  case 
of  freight  trains,  that  it  cannot  be  said  to  involve  any  extra- 
ordinary risk.  We  do  not  agree  to  the  proposition.  It  is 
certainly  a  complex  business,  requiring  care,  and  must  be 
dangerous  if  not  done  under  proper  regulations,  at  least  so  far 
as  other  servants  are  concerned,  whose  business  requires  them 
to  be  in  and  out  of  the  cars  liable  to  be  jolted.  In  these 
cases  of  making  a  flying  switch,  and  of  shunting  or  kicking  of 
cars,  it  is  feasible  and  perfectly  proper  to  have  some  rules 
and  regulations  to  warn  persons  liable  to  be  injured;  and 
cases  are  not  wanting  where  railroad  companies  have  been 
held  liable  to  servants  for  injuries  received  in  consequence  of 
a  want  of  such  regulations  for  the  guidance  of  the  servants  in 
performing  these  maneuvers:  Vose  v.  Railroad^  2  Hurl.  &  N. 
728,  and  Chicago  etc.  R,  R.  Co.  v.  Taylor,  69  111.  461.  The 
petition  states  a  cause  of  action.  Whether  the  defendant  was, 
in  this  case,  guilty  of  negligence  in  failing  to  prescribe  suit- 
able rules,  is  a  question  for  the  jury. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Duty  of  Master  to  Providb  for  Sapbtt  of  bis  Servants:  See 
Wormell  v.  Maine  Central  B.  B.  Co.,  1  Am.  St.  Rep.  321,  note  330,  where 
other  cases  in  these  series  are  collected;  Lema  y.  Se^fert,  2  Id.  631,  note  638. 
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[93  MissoDBi,  867.] 

Words  of  Reoojoiendation,  Request,  Entreaty,  Wish,  or  Expecta- 
tion Addressed  to  Legatee  or  devisee  will  make  him  a  trustee  for  the 
person  or  persons  in  whose  favor  such  expressions  are  used,  provided 
the  testator  has  pointed  out  with  sufficient  clearness  and  certainty 
both  the  subject-matter  and  the  objects  of  the  intended  trust.  No  par- 
ticular form  of  expression  is  required  to  create  a  valid  and  binding 
trust. 

Precatory  Trust  mat  be  Attached  to  Property  Devised  to  Another 
Absolutely,  provided  the  intention  to  so  charge  it  appears  from  the 
wilL 
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In  Construing  Will,  Intention  of  Testator  is  to  bb  Ascertained,  if 
possible,  and  in  looking  for  the  intention,  the  surrounding  circumstances 
may  be  taken  into  consideration. 

Proceeding  in  equity.     The  opinion  states  the  case. 

Martin,  Laughlin,  and  Kern,  and  Given  Campbell,  for  the 
appellant. 

Collins  and  Jamison,  and  John  WicJcham,  for  the  respondents. 

By  Court,  Norton,  C.  J.  This  is  a  proceeding  in  equity 
which  calls  for  the  construction  of  the  will  of  Virginia  C.  Fer- 
guson, wife  of  William  F.  Ferguson.  She  died  on  the  6th  of 
September,  1883,  leaving  the  following  will:  — 

"In  the  name  of  God,  amen.  I,  Virginia  C.  Ferguson, 
wife  of  William  Ferguson,  of  St.  Louis,  Missouri,  make  and 
declare  this  to  be  ray  last  will  and  testament,  and  hereby 
revoke  all  other  wills  by  me  heretofore  made.  1.  I  give,  de- 
vise, and  bequeath  unto  my  husband,  William  Ferguson,  all 
of  my  real  and  personal  estate  absolutely,  the  real  estate  be- 
ing mostly  situate  in  the  city  of  Norfolk,  county  of  Norfolk, 
state  of  Virginia.  I  make  this  bequest  in  the  full  faith  that 
my  husband  will  properly  provide  for  the  two  children  of  my 
deceased  brother,  Simeon,  whom  we  have  undertaken  to  raise 
and  educate.  I  appoint  my  said  husband,  William  Ferguson, 
the  executor  of  this  my  last  will  and  testament." 

Two  days  after  the  death  of  Mrs.  Ferguson,  her  husband 
died,  leaving  a  will  theretofore  made,  devising  all  his  property 
to  his  wife,  the  said  Virginia,  without  making  any  provision 
for  the  two  children  of  said  Virginia's  brother,  Simeon,  whom 
they  had  undertaken  to  raise  and  educate,  and  who  are  the 
plaintiffs  in  this  suit;  and  they  claim  that,  from  the  precatory 
words  used  in  her  will,  a  trust  was  created  in  their  favor. 
During  the  two  days  that  said  William  lived  after  his  wife's 
death  the  evidence  showed  that  he  was  under  the  influence  of 
morphine,  and  not  capable  of  transacting  business.  The  said 
Virginia,  at  the  time  of  her  death,  owned,  in  St.  Louis,  per- 
gonal property  worth  about  ten  thousand  dollars,  and  also 
owned  considerable  real  estate  in  Virginia.  Some  time  before 
the  death  of  ^Irs.  Ferguson,  she  and  her  husband,  who  were 
childless,  took  into  their  family  Paul  and  Sadie  Noe  (the 
plaintiffs  in  this  suit),  two  children  of  Simeon  Noe,  the  de- 
ceased brother  of  Mrs.  Ferguson,  who  lived  with  them  as 
their  adopted  children,  and  were  supported  and  maintained 
by  them  as  such  until  the  death  of  said  Virginia  and  Wil- 
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lianp  Ferguson.  No  debts  were  proved  up  against  the  estate 
of  said  Virginia. 

The  circuit  court  held  that  by  the  will  of  Mrs.  Ferguson 
'her  estate  passed  to  her  husband  charged  with  a  trust  in 
'favor  of  said  Paul  and  Sadie  Noe,  and  that  the  sum  of  nine 
thousand  dollars  was  a  reasonable  amount  for  the  purpose  Mrs. 
Ferguson  had  in  view,  which  was  adjudged  to  be  paid  over  to 
the  curator  of  the  plaintiffs,  both  of  whom  were  minors.  The 
defendant  has  appealed  from  this  judgment,  and  insists  that 
the  will  of  Mrs.  Ferguson  does  not  admit  of  the  construction 
~4;hu8  put  upon  it,  and  that  if  it  does,  the  Judgment  of  the 
<;ourt  is  for  too  large  an  amount.  In  support  of  the  first 
(ground  relied  upon,  it  is  insisted  that  the  tendency  of  recent 
decisions  is  to  restrict  rather  than  enlarge  the  doctrine  appli- 
^cable  to  precatory  trusts,  and  we  have  been  cited  to  a  number 
of  authorities  stating  that  proposition  generally.  While  this 
may  be  so,  it  may  nevertheless  be  safely  affirmed  that  they 
do  not  overthrow  the  rule,  prevailing  both  in  England  and  in 
-this  country,  "that  words  of  recommendation,  request,  en- 
i;reaty,  wish,  or  expectation  addressed  to  a  legatee  or  devisee 
will  make  him  a  trustee  for  the  person  or  persons  in  whose 
favor  such  expressions  are  used;  provided,  the  testator  has 
pointed  out,  with  sufficient  clearness  and  certainty,  both  the 
subject- matter  and  the  objects  of  the  intended  trust":  1  Jarman 
on  Wills,  Randolph  and  Talcott's  Notes,  680. 

The  rule  upon  this  subject  is  stated,  in  the  case  of 
■  Schmucker's  Estate  v.  Reel,  61  Mo.  596,  to  be  as  follows: 
"Courts  of  equity  have  frequently  discussed  the  question  as 
to  the  force  of  words  or  expressions  of  recommendation  in 
^ills  in  regard  to  the  use  to  which  testators  might  desire 
persons  to  whom  they  had  given  legacies  to  put  the  same. 
The  prevailing  doctrine  is,  that  no  particular  form  of  ex- 
pression is  requisite  in  order  to  create  a  valid  and  binding 
trust;  and  that  words  of  recommendation,  request,  entreaty, 
■wish,  or  expectation  will  impose  a  binding  duty  upon  the 
devisee  by  way  of  trust,  provided  the  testator  has  pointed  out 
with  sufficient  clearness  and  certainty  both  the  subject-matter 
and  object  of  the  trust." 

In  this  class  of  cases,  the  difficulty  is  not  as  to  what  the  rule 
IB,  but  as  to  its  application,  and  as  is  said  in  1  Perry  on 
Trusts,  third  edition,  section  114:  "  Every  case  must  depend 
-  upon  the  construction  of  the  particular  will  under  consideration. 
.The  point  really  to  be  determined  in  all  these  cases  is,  whether, 
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looking  at  the  whole  context  of  the  will,  the  testator  intended 
to  impose  an  obligation  on  his  legatee  to  carry  his  wishes  into 
<3ifect,  or  whether,  having  expressed  his  wishes,  he  intended  to 
leave  it  to  the  legatee  to  act  on  them  or  not,  at  his  discretion." 
I  do  not  understand  the  fact  to  be  disputed  that  two  of  the 
conditions  presented  by  the  above  rule  as  being  necessary  to 
the  creation  of  a  trust,  viz.,  the  subject-matter  of  the  trust  and 
the  objects  of  the  trust,  are  set  forth  in  the  will  with  sufficient 
clearness  and  certainty;  but  it  is  claimed  that  the  precatory 
words  used  ar§  not  sufficient  to  raise  a  trust,  and  that  the 
devise  of  the  property  to  the  husband  absolutely  is  inconsistent 
with  the  notion  or  contention  that,  by  the  second  clause  of  the 
will,  it  was  intended  to  charge  the  property  thus  devised  with 
a  trust. 

That  a  trust  may  be  attached  to  property  devised  to  another 
absolutely,  provided  the  intention  of  the  testator  to  so  charge 
it  appears  in  the  will,  we  think  is  settled  by  the  following 
cases:  In  Knight  v.  Knight,  3  Beav.  172,  it  is  laid  down  as 
a  general  rule  that  "when  property  is  given  absolutely  to 
any  person,  and  the  same  person  is,  by  the  giver,  who  has 
power  to  command,  recommended,  or  entreated,  or  wished  to 
dispose  of  that  property  in  favor  of  another,  the  recommenda- 
tion, entreaty,  or  wish  shall  be  held  to  create  a  trust:  1.  If 
the  words  are  so  used  that,  upon  the  whole,  they  ought  to  be 
construed  as  imperative;  2.  If  the  subject  of  the  recommen- 
dation or  wish  be  certain;  and  3.  If  the  objects  or  persons 
to  have  the  benefit  of  the  recommendation  or  wish  be  also 
certain":  Bohon  v.  Barrett,  79  Ky.  378;  Hill  on  Trustees,  71. 

It  is  shown  by  the  evidence  in  this  case  that  Mr.  and  Mrs. 
Ferguson  had  no  children;  that  the  two  infant  plaintiffs  were 
the  children  of  Mrs.  Ferguson's  deceased  brother;  that  both  of 
them  were  frail,  in  bad  health,  without  any  means  of  support; 
that  one  of  them  was  so  affected  that,  in  all  probability,  she 
would  never  be  able  to  contribute  to  her  own  support,  on  ac- 
count of  her  mental  and  physical  deformities;  that  these 
children  were  taken  into  their  family  and  treated  as  their 
children,  though  they  were  never  legally  adopted;  that  they 
were  the  objects  of  great  solicitude,  both  on  the  part  of  Mrs. 
Ferguson  and  her  husband,  from  1872  till  the  time  of  her 
death;  that  her  husband  died  in  three  days  after  she  did, 
having  been,  during  that  time,  in  a  state  of  stupor  and  unable 
to  transact  business.  Was  it  the  intention  of  Mrs.  Ferguson 
that  these  children  should  be  provided  for  by  her  husband  out 


548  Nob  v.  Kebn.  [Missouri, 

of  the  property  devised  by  her  to  him,  and  is  that  intention 
BuflSciently  shown  by  the  use  of  the  words,  "  I  make  this 
bequest  in  the  full  faith  that  my  husband  will  properly  pro- 
vide for  the  two  children  of  my  deceased  brother,  Simeon, 
whom  we  have  undertaken  to  raise"? 

It  is  well  settled  that,  in  construing  a  will,  the  intention  of 
the  testator  is  to  be  ascertained,  if  possible,  and  that,  in  look- 
ing for  the  intention,  the  surrounding  circumstances  may  be 
taken  into  consideration:  Hall  v.  Stephens,  65  Mo.  677;  27  Am. 
Rep.  302;  Wigram  on  Wills,  112.  In  view  of  the  circum- 
stances surrounding  Mrs.  Ferguson,  and  the  language  of  the 
will,  we  think  it  cannot  be  doubted  that  she  intended  that  her 
husband  should  provide  for  the  children  out  of  the  property 
devised  to  him. 

In  the  case  of  Warner  v.  Bates,  98  Mass.  274,  the  wife  made 
a  will  devising  to  the  husband  for  his  life  the  use  and  income 
of  her  estate,  *'  in  the  full  confidence  that,  upon  my  decease,  he 
will,  as  he  has  heretofore  done,  continue  to  give  and  afibrd  my 
children  such  protection,  comfort,  and  support  as  they  or 
either  of  them  stand  in  need  of."  It  was  held,  Bigelow,  C.  J., 
rendering  the  opinion,  that  the  words  employed  subjected  the 
use  and  income  to  a  trust  which  a  court  of  equity  would  en- 
force, and  in  speaking  of  the  rule  that  the  intent  of  the  testator 
must  govern  in  such  cases,  observed:  "  It  may  be  sometimes 
difficult  to  gather  that  intent,  and  there  is  always  a  tendency 
to  construe  words  as  obligatory  in  furtherance  of  a  result  which 
accords  with  a  plain  moral  duty  on  the  part  of  a  devisee  or 
legatee,  and  with  what  it  may  be  supposed  the  testator  would 
do  if  he  could  control  his  action."  In  the  case  of  Knox  v. 
Knox,  59  Wis.  172,  48  Am.  Rep.  487,  the  language  of  the  will 
was:  "  Having  full  confidence  in  my  said  wife,  and  request 
at  her  death  she  will  divide  equally,"  etc.,  and  it  was  held  to 
be  sufficient  to  create  a  trust:  Erickson  v.  Willard,  1  N.  H. 
217;  1  Jarman  on  Wills,  680. 

Considering  the  frail  and  helpless  condition  of  these  children, 
the  manner  in  which  they  had  been  raised,  the  circle  in  society 
in  which  they  moved,  we  are  unwilling  to  say  that  the  sum 
decreed  to  be  paid  to  their  curator  was  more  than  it  ought  to  be. 

Judgment  affirmed. 


Precatory  Trust,  What  Words  Raise:  See  Knox  v.  Knox,  48  Am.  Rep. 
487,  note  494,  where  this  subject  is  discussed;  Fooae  v.  Whitmore,  37  Id. 
572;   Williams  v.  Worthington,  33  Id.  286;  Anderson  v.  Hammond,  31  Id.  612; 
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PennocK'a  Estate,  59  Am.  Dec.  718,  note  727,  where  other  cases  in  that  series 
are  collected. 

In  CoNSTBtHNO  Will,  Testator'3  Intent  Governs:  See  Phelps  v.  Bates, 
I  Am.  St.  Rep.  92,  note  96,  where  other  cases  in  that  series  are  collected. 
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Defendant  has  No  Absolute  Right  to  have  Personal  Physical  Ex- 
amination OF  Plaintot  Made,  in  an  action  for  personal  injuries.  The 
granting  or  refusing  of  an  order  for  such  an  examination  rests  in  the 
discretion  of  the  trial  court,  which  discretion  will  not  be  interfered  with 
unless  manifestly  abused. 

Where  Court  Merely  Denies  Motion  for  Physical  Examination  of 
Plaintiff  for  the  time  being,  at  the  same  time  remarking  that  if,  during 
the  progress  of  the  trial,  it  appeared  necessary  to  ascertain  the  plaintiff's 
real  condition,  and  the  nature  and  extent  of  her  injuries,  he  would  then 
direct  such  an  examination,  and  the  defendant  does  not  at  any  subse- 
quent stage  of  the  proceeding  renew  the  application  for  such  order,  the 
court  may  well  assume  that  the  defendant  abandoned  his  application  for 
the  order. 

Evidence  of  Condition  of  Railroad  Track  should  be  Confined  to 
Place  of  Accident,  or  to  the  immediate  vicinity  thereof,  ia  an  action 
against  the  company  for  injuries  sustained  on  its  road;  and  testimony  as 
to  the  condition  of  the  track  a  mile  and  a  half  from  the  place  of  the  acci- 
dent is  incompetent  and  inadmissible.  The  reception  of  such  improper 
evidence  will  not,  however,  be  ground  for  reversal,  where  it  was  with- 
drawn, and  excluded  from  the  jury,  by  the  subsequent  instruction  of  the 
court,  the  competent  and  admissible  evidence  in  the  record  being  amply 
sufficient  to  authorize  the  verdict,  independent  of  that  erroneously 
received. 

Discretion  of  Trial  Court  in  Requlatino  Conduct  of  Counsel  in  Ar- 
gument will  not  ordinarily,  in  civil  cases,  be  interfered  with  by  the  ap- 
pellate court,  unless  counsel  is  i>ermitted,  against  objections,  to  make  or 
persevere  in  improper  remarks.  In  the  absence  of  timely  objection  and 
exception  to  such  remarks,  they  will  be  deemed  to  have  been  waived. 

Action  for  personal  injuries.     The  opinion  states  the  case. 

H.  S.  Priest,  for  the  appellant. 

Green  and  Burnes,  for  the  respondents. 

By  Court,  Ray,  J.  Plaintiffs,  who  are  husband  and  wife, 
brought  this  action  in  the  circuit  court  of  Buchanan  County, 
Missouri,  to  recover  damages  for  personal  injuries  to  the  wife 
while  traveling  as  a  passenger  on  a  freight  train  of  defendant, 
between  the  stations  of  Lathrop  or  Converse  and  Lawson,  on 
the  twenty-fourth  day  of  July,  1883.     Upon  a  trial  of  the 
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cause,  plaintiffs  obtained  a  verdict  and  judgment  in  the  sunv 
of  six  thousand  dollars,  from  which  defendant  has  prosecuted 
this  appeal  to  this  court. 

The  grounds  relied  on  for  a  reversal  of  the  said  judgment, 
as  stated  by  counsel  for  defendant,  are:  1.  That  the  court 
erred  in  overruling  its  application  for  a  personal  phj'sical  ex- 
amination of  the  wife,  the  real  plaintiff^  2.  That  the  court 
erred  in  admitting  testimony  concerning  the  bad  condition  of 
appellant's  track  at  other  places  than  that  where  the  accident 
occurred;  3.  In  giving  instruction  No.  3,  at  plaintiffs'  request; 
and  4.  In  permitting  plaintiffs'  attorney,  in  his  closing  ad- 
dress, to  remark  upon  things  outside  of  the  record  calculated 
to  excite  the  prejudices  of  the  jurors,  and  to  deceive  and  mis- 
lead them  as  to  the  law  concerning  the  measure  of  recovery. 

In  a  case  involving  a  similar  application  to  the  one  men- 
tioned in  said  first  exception,  this  court  expressed  the  opinion, 
modifying  a  previous  ruling  had  in  Loyd  v.  Railroad  Co.,  53 
Mo.  515,  that,  whilst  the  party  had  no  absolute  right  to  such 
personal  examination,  and  the  court  could  not  compel  the 
party  to  submit  thereto,  the  court  may  properly,  in  the  ex- 
ercise of  its  discretion,  order  such  an  examination  to  be  made 
in  a  proper  case,  and  enforce  its  order  in  the  several  ways 
there  specified;  and  that  the  exercise  of  its  discretion  in  that 
behalf  would  not  be  interfered  with  by  this  court,  unless 
manifestly  abused:  Shepard  v.  Railroad  Co.,  85  Mo.  634.  In 
that  case,  the  court  say:  "The  order  asked  by  defendant  was 
unreasonable,  in  that  it  asked  that  this  lady  should  submit  to 
a  personal  examination,  not  by  one  skilled  surgeon,  but  by  at 
least  three."  This  and  other  observations  and  rulings  in  said 
case  would  seem  to  control  the  application  in  this  case,  whicli 
was  "  for  an  order  that  said  female  plaintiff  submit  her  per- 
son to  an  examination  of  physicians,  to  be  named  by  defend- 
ant, not  exceeding  four  in  number."  It  further  appears,  in 
this  case,  that  said  motion,  having  been  filed  on  the  day  be- 
fore the  trial,  was  taken  up  and  heard  by  the  court  when  the 
cause  was  called  for  trial  on  the  next  day,  and  that  the  court 
denied  the  motion  at  the  time,  remarking  that  if,  during  the 
progress  of  the  trial,  it  appeared  necessary  to  ascertain  the 
real  condition  of  plaintiff,  and  the  nature  and  extent  of  her 
injuries,  he  would  then  direct  an  examination  by  physicians. 

The  witnesses  testifying  for  plaintiff  upon  the  subject  of  her 
health  and  condition,  both  before  and  after  the  injury  on  the 
railroad,  were  the  female  plaintiff,  Hannah  Sidekum,  in  her 
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own  behalf,  her  stepmother,  Mrs.  Harrison,  and  the  family 
physician,  Dr.  Banc.  Omitting  consideration  of  the  testi- 
mony of  the  other  witnesses,  that  of  Dr.  Bane  deliveredl 
before  the  trial  judge,  who  was,  we  may  assume,  personally 
acquainted  with  him,  and  knew  his  reputation  as  a  physician, 
was,  in  general  and  substance,  that  he  had  practiced  in  the 
family  of  Mrs.  Sidckum  for  twelve  years;  that  he  was  called 
to  see  her  immediately  upon  her  arrival  in  St.  Joseph,  and 
found  her  suffering  great  pain  from  introversion  or  disloca- 
tion of  the  womb,  the  womb  pressing  on  the  bladder,  sur- 
rounding parts  inflamed,  and  some  external  bruises,  the  mor&^ 
serious  ones  being  located  on  the  abdomen  and  back  part  of 
the  body;  that  he  attended  at  her  house  over  two  months^ 
seeing  her  nearly  every  day;  that  an  abscess  formed  in  two 
or  three  weeks  after  the  injury,  with  a  discharge  through  tha 
soft  parts,  which  had  not  healed  when  he  last  saw  her,  some- 
three  or  four  weeks  previous  to  time  of  giving  his  testimony;, 
that  her  condition  was  much  improved;  that  he  did  not  re- 
gard her  condition  incurable,  as  it  is  curable  in  some  cases^ 
but  that  the  probability  was  that  the  injury  would  be  perma- 
nent; that  she  was  still  under  treatment,  although  he  was  not 
visiting  her  at  the  time  of  the  trial.  He  also  testified  that, 
prior  to  the  accident,  she  had  been  sound  and  healthy;  that, 
in  the  course  of  his  twelve  years'  attendance  as  her  physician, 
he  had  made,  prior  to  the  accident,  several  examinations  of  the 
womb,  which  examinations  were  occasioned  by  some  symptoms 
of  which  she  complained,  and  which  he  thought  made  such 
examinations  necessary,  but  that,  upon  personal  examination, 
he  had  found  those  organs  healthy  and  strong.  The  action  of 
the  trial  court  upon  said  motion,  as  we  have  seen,  was  merely 
a  refusal  to  grant  the  same  for  the  time  being,  and  as  defend- 
ant did  not  again  renew  its  application  for  such  order  at  any 
other  stage  of  the  proceeding,  the  court  may  have  well  con- 
cluded that,  after  hearing  the  said  evidence  in  the  cause  intro- 
duced by  plaintiff,  including  that  of  Dr.  Bane,  which  we  have 
given  in  substance,  defendant  did  not  deem  it  necessary  to- 
renew  its  motion,  or  to  insist  thereon,  but  had  abandoned  the 
same. 

We  will  now  proceed  to  the  second  of  said  exceptions,  as  to 
the  admission  of  evidence  in  plaintiffs'  behalf,  as  to  the  condi- 
tion of  the  railroad  at  places  other  than  that  of  the  accident.  Ini 
the  recent  case  of  Stoher  v.  Railroad  Co.,  91  Mo.  509,  a  some- 
what analogous  question  was  involved.     This  court  there  an- 
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nounced  its  disinclination  to  adhere  to  the  rule  in  all  its  strict- 
ness, which  is  held  in  numerous  cases,  and  which  limits  the 
party  to  the  precise  time  or  the  exact  place  of  the  occurrence. 
The  condition  of  the  roadbed  at  the  place  or  in  the  immediate 
vicinity  of  the  accident  may,  we  think,  he  shown.  This  is 
also  declared,  in  effect,  in  the  case  of  Ilipslcy  v.  Railroad  Co., 
88  Mo.  348,  where  Chief  Justice  Norton,  speaking  for  the  court, 
further  observes  that  "  the  fact  that  the  road  in  other  places 
may  not  have  been  in  good  condition  had  no  tendency  to 
prove  it  was  in  a  bad  condition  at  the  place  where  the  acci- 
dent in  question  happened."  Tested  by  these  decisions,  the 
testimony  of  the  witness  Crowley  as  to  the  condition  of  the 
track  a  mile  and  a  half  from  the  place  of  the  accident,  and 
the  testimony  of  other  witnesses  of  like  import,  must,  we 
think,  be  held  incompetent  and  inadmissible. 

But  in  view  of  the  instructions  given  in  the  cause,  this  evi- 
dence must,  we  think,  be  held  to  have  been  withdrawn  and 
excluded  from  the  jury.  The  following,  given  by  the  court  of 
its  own  motion,  we  think,  accomplishes  that  purpose:  — 

"  9.  In  this  case,  defendant  is  only  liable  for  injuries  suffered 
by  its  passengers  on  its  trains,  if  such  injuries  were  caused  by 
its  negligence  in  some  one,  or  all  of  the  particulars  charged 
specifically  in  the  petition,  and  these  particulars  are  alleged  to  be 
at  the  place  of  the  accident,  when  the  train  arrived  there:  .1.  De- 
fective rails;  2.  Imperfect  fastenings  thereof;  3.  Decayed  and 
imperfect  ties  upon  which  said  rails  rested;  4.  Sunken  con- 
dition of  the  ties  and  rails;  and  5.  That  the  ends  of  the  rails 
in  said  track  did  not  meet  at  the  joints  properly.  No  other 
item  or  conjecture  of  negligence  can  be  considered  by  the  jury  in 
this  case;  and  unless  the  jury  find,  from  the  evidence,  that  the 
injury  occurred  in  consequence  of  defects  in  some  one  or  all 
of  these  respects,  the  jury  must  find  for  the  defendant." 

The  evidence  in  the  record,  which  was  competent  and  ad- 
missible, was  amply  sufficient  to  authorize  the  finding  inde- 
pendent of  that  erroneously  received,  and  the  above  instruc- 
tion was,  we  think,  such  as  should  be  held  to  cure  and  make 
harmless  the  error  committed  in  the  admission  of  the  evidence 
referred  to. 

The  third  exception  taken  to  the  instruction,  given  upon  the 
measure  of  damages,  and  which  is  as  follows,  is,  we  think, 
also  untenable:  — 

"  The  court  instructs  the  jury  that  if  they  find  for  the  plain- 
tiffs in  estimating  the  amount  of  damges,  it  is  their  duty  to 
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consider  the  physical  condition  of  Hannah  Sidekum  before 
and  since  receiving  the  injuries  sued  for,  and  the  physical 
pain  and  mental  anguish  suffered  by  her  at  the  time  of  and 
since  said  accident,  on  account  of  said  injuries,  and  the 
amount  of  pain  she  will  likely  suffer  in  the  future  on  account 
of  said  injuries,  together  with  all  other  circumstanees  shown  in 
evidence;  and  considering  all  the  circumstances  aforesaid^  they 
will  find  a  verdict  for  such  sum  as  in  their  judgment  will  com- 
pensate for  said  injuries,  not  exceeding  ten  thousand  dollars." 

The  objection  is  not  to  any  of  the  items  or  elements  of 
damages  specified  in  the  instruction,  which  are  conceded  to 
be  correct,  but  that  the  language  which  is  put  in  italics  au- 
thorized the  jury,  not  only  to  consider  the  enumerated  grounds 
of  compensation,  but  other  matters  in  addition,  such,  for  ex- 
ample, as  the  bad  condition  of  the  railroad  at  other  places 
than  that  of  the  accident;  but,  fairly  considered,  the  instruc- 
tion is  not,  we  think,  vulnerable  to  this  or  other  similar  criti- 
cism, and  the  exception  taken  to  said  instruction  must  be 
overruled. 

The  fourth  and  remaining  exception  will  now  be  noticed 
briefly.  This,  as  already  appears,  pertains  to  the  closing  ar- 
gument made  in  behalf  of  plaintiff.  The  cases  to  which  we 
have  been  referred  all  recognize  the  difficulty  and  delicacy 
involved  in  any  attempt  to  confine  counsel  to  a  strictly  legiti- 
mate course  of  argument,  and  the  restrictions  and  limitations 
which  may  be  fairly  imposed  are,  we  think,  necessarily  some- 
what indefinable:  Loyd  v.  Railroad,  53  Mo.  514.  As  was  said 
in  that  case,  "it  is,  no  doubt,  the  duty  of  the  judge  who  pre- 
sides at  the  trial  to  prevent  such  departures  from  the  proper 
and  legitimate  sphere  of  counsel";  and  in  criminal  cases, 
some  of  which  have  been  cited,  this  court  has  condemned  in 
strong  terms  departures  from  the  proper  practices  and  usages 
in  this  behalf.  In  civil  cases,  ordinarily,  this  court  cannot 
interfere  with  the  discretion  of  trial  courts,  unless  counsel  is 
permitted,  against  objections,  to  make  or  persevere  in  such 
arguments;  but  where  such  objection  is  made,  and  the  excep- 
tion to  such  a  course  in  argument  is  duly  taken,  the  same 
may  be  good  ground  for  new  trial  or  for  reversal.  We  do  not 
understand  the  case  of  Brown  v.  Swineford,  44  Wis.  282,  to 
which  we  were  referred,  and  in  which  Justice  Ryan  considers 
this  question,  to  go  to  any  greater  length.  We  must  neces- 
sarily defer,  to  a  large  extr.nt,  in  any  case,  and  especially  in 
civil  cases,  to  the  action  of  the  trial  courts  upon  questions  of 
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this  sort.  In  the  present  case,  there  was  no  objection  made 
or  exception  saved  to  the  said  closing  argument  of  plaintiffs* 
senior  counsel,  at  the  time  or  during  its  delivery,  and  no  ruling 
of  the  trial  court  then  asked  in  that  behalf.  In  the  absence 
of  such  timely  objection  and  exception,  we  must,  under  our 
practice,  deem  the  same  waived,  at  least  in  a  civil  case,  and 
where  the  damages  awarded  by  the  verdict  do  not  appear 
to  be  excessive,  we  cannot  reverse  the  judgment  upon  this 
ground. 

This  leads  to  an  affirmance  of  the  judgment,  and  it  is  ac- 
cordingly 60  ordered. 


Compelling  Party  to  Suit  to  Submit  to  Personal  Physical  Exam- 
ination.—  It  seems  to  be  determined  by  the  greater  number  of  decisions  in 
this  country  that,  in  an  action  to  recover  damages  for  personal  injuries,  the 
court  has  power  to  compel  the  plaintiff  to  submit  to  a  physical  examination 
by  competent  experts,  for  the  purpose  of  ascertaining,  when  necessary,  the 
nature  and  extent  of  the  injuries  that  he  claims  to  have  sustained:  Schrocder 
T,  Chicago  etc.  R'y  Co.,  47  Iowa,  375;  Atchison  etc.  R.  R.  Co.  v.  Thul,  29  Kan. 
466;  44  Am.  Rep.  659;  Wabh  v.  Sayre,  52  How.  Pr.  334;  Turnpike  Co.  v. 
Baibj,  37  Ohio  St.  104;  White  v.  Milwaukee  City  R'y  Co.,  61  Wis.  53G;  50  Am. 
Rep.  154;  Patterson  on  Railway  Accident  Law,  424.  In  delivering  tho 
opinion  of  the  court  in  Sdiroeder  v.  Chicago  etc.  R'y  Co.,  47  Iowa,  375,  Beck, 
J.,  said:  "To  our  minds,  the  proposition  is  plain  that  a  proper  examination 
by  learned  and  skillful  physicians  and  surgeons  would  have  opened  a  road 
by  which  the  cause  could  have  been  conducted  nearer  to  exact  justice  than 
in  any  other  way.  The  plaintiff,  as  it  were,  had  under  his  own  control  testi- 
mony which  would  have  revealed  the  truth  more  clearly  than  any  other  that 
could  have  been  introduced.     The  cause  of  truth,  the  right  administration 

of  the  law,  demand  that  he  should  have  produced  it It  is  said  that  the 

examination  would  have  subjected  him  to  danger  of  his  life,  pain  of  body, 
and  indignity  to  his  person.  The  reply  to  this  is,  that  it  should  not,  and  tho 
court  should  have  been  careful  to  so  order  and  direct.  Under  the  explicit 
directions  of  the  court,  the  physicians  should  have  been  restrained  from 
imperiling  in  any  degree  the  life  or  health  of  the  plaintiff.  The  use  of 
anaesthetics,  opiates,  or  drugs  of  any  kind  should  have  been  forbidden,  if, 
indeed,  it  had  been  proposed,  and  it  should  have  prescribed  that  he  should 
be  subjected  to  no  tests  painful  in  their  character.  As  to  indignity  to  which 
an  examination  would  have  subjected  him,  as  urged  by  counsel,  it  is  prob- 
ably more  imaginary  than  real.  An  examination  of  the  person  is  not  so  re- 
garded when  made  for  the  purpose  of  administering  remedies.  Those  who 
effect  insurance  upon  their  lives,  pensioners  for  disability  incurred  in  tho 
military  service  of  the  country,  soldiers  and  sailors  enlisting  in  the  army 
and  navy,  all  are  subjected  to  rigid  examinations  of  their  bodies,  and  it  ia 
never  esteemed  a  dishonor  or  indignity.  The  standing  and  character  of  the 
physicians  who  should  have  been  appointed  to  make  the  examination  would 
not  only  have  secured  plaintiff  from  insult  and  indignity,  but  would  have 
been  a  guarantee  that  nothing  would  have  been  attempted  which  would  have 
endangered  his  life  or  health.  We  have  been  able  to  find  no  case  in  which 
the  question  before  us  has  been  considered,  and  we  have  been  referred  to  no 
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authority  by  counsel  that  seems  to  have  much  application  thereto.  The 
courta  have  held  in  divorce  cases,  when  Iho  impotency  of  a  party  ij  in  ques- 
tion, an  examination  may  be  ordered  of  the  perso-i  alleged  to  bo  impotent: 
See  2  Bishop  on  Marriage  and  Divorce,  sees.  590  et  seq.,  and  notes.  The  foun- 
dation of  this  rule  is  the  difficulty  of  reaching  the  truth  in  any  other  way  than 
1  y  au  txainiaatioa  of  the  person.  The  authorities  referred  to  raay  be  regarded 
as  giving  some  support  to  our  conclusion.  It  is  the  practice  of  the  co.irtj  of 
this  state,  sanctioned  by  more  than  one  decision  of  this  court,  to  permit 
plaintiffi  who  sue  for  personal  injuries  to  exhibit  to  the  jury  their  wound* 
or  injured  limbs  in  order  to  show  the  extent  of  their  disability  or  sufiFering. 
If  for  this  purpose  the  plaintiff  may  exhibit  his  injuries,  we  see  no  reason 
why  he  may  not,  in  a  proper  case,  and  under  proper  circumstances,  be  re- 
quired to  do  the  same  thing  for  a  like  purpose,  upon  the  request  of  the  other 
party.  If  he  may  be  required  to  exhibit  his  body  to  the  jury,  he  ought  to 
be  required  to  submit  it  to  examination  of  competent  professional  men. " 

The  right  of  the  defendant  to  have  the  plaintiff  personally  examined  by 
medical  witnesses,  with  the  view  to  ascertain  the  character  and  extent  of  his 
injuries,  is  not,  however,  an  absolute  right.  The  granting  or  refusing  of  an 
order  for  such  an  examination  rests  in  the  discretion  of  the  court,  and  its  dis- 
cretion will  not  be  interfered  with  unless  it  has  been  manifestly  abused: 
Shepard  v.  Missouri  Pacijic  B'y  Co.,  85  Mo.  G29.  In  the  case  of  Sioux  City  etc. 
a.  R.  Co.  V.  Finlayson,  IC  Neb.  578,  49  Am.  Rep.  724,  it  was  decided  not  to 
be  error  for  the  court  to  refuse  to  order  the  plaintiff,  in  an  action  for  per- 
sonal injuries,  to  submit  to  an  examination  of  his  person  by  physicians  who 
are  witnesses  for  the  defendant,  in  the  absence  of  any  showing  whatever  that 
justice  would  be  promoted  thereby,  especially  v.hcn  the  plaintiff  submits  to 
an  examination  by  such  witnesses  in  the  presence  of  the  jury.  And  in  Hat- 
Jieldv.  St.  Paul  etc.  R.  R.  Co.,  33  Minn.  130,  53  Am.  Rep.  14,  it  was  held 
that,  while  the  court  has  the  power,  in  a  proper  case,  and  under  proper  cir- 
cumstances, to  require  the  plaintiff,  in  an  action  for  personal  injuries,  to  per- 
form a  physical  act  in  the  presence  of  the  jury  that  will  show  the  nature  and 
extent  of  hh  injuries,  the  propriety  of  doing  so  in  a  given  case  rests  largely 
in  the  discretion  of  the  court;  and  when  the  uncontradicted  testimony  of  a 
number  of  witnesses  showed,  in  that  case,  that  the  plaintiff  limped  when  she 
walked,  it  was  not  error  for  the  court  to  refuse  to  require  her  to  walk  across 
the  court-room  in  the  presence  of  the  jury.  Mitchell,  J.,  who  delivered  the 
opinion  of  the  court  in  that  case,  said:  "We  conclude  that  a  court  has  the 
power,  in  a  proper  case,  and  under  proper  circumstances,  to  direct  the  plaintiff 
to  do  a  physical  act  in  the  presence  of  the  jury  that  will  illustrate  or  show 
the  character  of  his  injuries.  And  we  are  by  no  means  prepared  to  say  that 
there  may  not  be  circumstances  where  the  defendant  would  have  a  right  to 
such  an  order.  But  it  is  evident  from  the  very  nature  of  things  that  the 
propriety  of  such  an  order  mast  usually  rest  largely  in  the  discretion  of  the 
trial  court;  and  it  would  only  be  in  case  of  a  plain  abuse  of  such  discretion 
that  we  would  interfere.  In  the  present  case,  we  think  the  court  very  prop- 
erly refused  to  direct  the  plaintiff  to  exhibit  herself  to  the  jury  and  by- 
standers by  walking  across  the  room.  Such  an  act  would  have  furnished  the 
jury  little  or  no  aid  in  determining  the  extent  or  character  of  lier  injuries. 
Tlae  only  fact  it  could  by  any  possibility  have  determined  was  whether  or  not 
she  was  lame  or  'limped,'  as  she  testified,  in  walking.  But  there  was  already 
ample  and  uncontradicted  evidence  of  this  fact.  Her  own  evidence  waa 
fully  corroborated  by  that  of  three  or  four  witnesses  —  her  neighbors  or 
members  of  her  own  family  —  who  had  seen  her  almost  daily  since  the  acci- 
dent." 
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Power  of  Court  to  Order  Physical  Examination  of  Party  Denied.  — 
IJut  whilo  the  greater  numbar  of  authorities  hold  that  the  court  has  power, 
ia  proper  cases  aud  under  proper  circumstances,  to  compel  a  plaintiff  in  an 
action  for  personal  injuries  to  submit  to  an  examination  of  his  person,  for  the 
purpose  of  ascertaining  the  nature  and  extent  of  his  alleged  injuries,  there 
are  several  cases  in  which  such  a  power  has  been  strenuously  denied:  Roberta 
V.  Ogdensbuj-jh  etc.  R.  R.  Co.,  29  Hun,  154;  Neuman  v.  Third  Avenue  R.  R.  Co., 
50  N.  Y.  Super.  Ct.  412;  Parker  v.  Enslow,  102  111.  272;  Loyd  v.  Hannibal  etc. 
R.  R.  Co.,  53  Mo.  609.  Learned,  P.  J.,  in  delivering  the  opinion  of  the  court 
in  Roberts  v.  OgdensburgJi  etc.  R.  R.  Co.,  29  Hun,  157,  said:  "We  know  of  no 
right  which  this  court  has  to  compel  a  party  to  submit  to  any  bodily  exami- 

nation If  a  party  is  entitled  to  the  compulsory  exhibition  of  the 

body  of  his  opponent,  it  would  seem  to  follow  that  he  might  have  such  ex- 
hibition made  before  the  jury.  And  the  court  might  require  the  plaintiff, 
on  the  trial,  and  before  the  jury,  to  submit  to  the  same  examination  as  is 
required  by  this  order.  It  is  undoubtedly  true  that  not  infrequently  plain- 
tiffs suing  for  bodily  injuries  do  exhibit  in  court  the  injured  part.  Nor  do 
we  know  of  any  reason  why  they  should  not  do  this,  notwithstanding  the 
exhibition  may  excite  sympathy.  And,  on  the  other  hand,  all  unreasonable 
-concealment  of  an  injured  part  {not  justified  by  any  dictate  of  modesty  or 
otherwise)  may  excite  a  doubt  in  the  minds  of  the  jury  as  to  the  genuine- 
ness or  extent  of  the  alleged  injury.  But  we  cannot  admit  the  principle 
that,  either  in  the  presence  of  the  jury,  or  in  the  presence  of  a  referee,  a 
party  can  compel  his  opponent  to  exhibit  his  body,  in  order  to  enable  phy- 
sicians to  examine  and  question,  and  testify."  And  Napton,  J.,  delivering 
the  opinion  of  the  court  in  Loyd  v.  Hannibal  etc.  R.  R.  Co.,  53  Mo.  515,  said: 
"The  proposal  to  the  court  to  call  in  two  surgeons,  and  have  the  plaintiff 
examined  during  the  progress  of  the  trial  as  to  the  extent  of  her  injuries,  is 
unknown  to  our  practice  and  to  the  law.  There  was  abundant  evidence  on 
this  subject  on  both  sides;  any  opinion  of  physicians  or  surgeons  at  that  time 
would  have  only  been  cumulative  evidence,  at  least,  and  the  court  had  no 
power  to  enforce  such  an  order." 

Physical  Examination  in  Suits  for  Divorce  or  Annulment  of  Mar- 
RiAOE.  —  In  suits  for  divorce  or  for  annulment  of  marriage  on  the  ground  of 
impotence,  it  is  well  settled  in  England,  and  generally  in  this  country  also,  that 
the  court  may  direct  and  compel  a  proper  medical  and  surgical  examination  of 
the  persons  of  the  parties  whenever  it  is  necessary:  2  Bishop  on  Marriage  and 
Divorce,  sees.  590,  591;  Pollard  v.  Wybourn,  1  Hagg.  Ecc.  725;  //.  v.  P., 
L.  R.  3  Pro.  &  D.  126;  Devanhagh  v.  Devanhagh,  5  Paige,  509;  28  Am.  Dec. 
442,  note  450;  Newell  v.  Newdl,  9  Paige,  25;  Sliafto  v.  Sliafto,  28  N.  J.  Eq. 
34;  Le  Barron  v.  Le  Barron,  35  Vt.  3G5.  But  in  Anonymous,  35  Ala.  226,  it 
was  held  to  be  in  the  discretion  of  the  court  to  grant  or  refuse  an  order  for 
such  examination.  And  in  Page  v.  Page,  51  Mich.  88,  it  was  held  that  phy- 
sicians cannot  testify  in  a  divorce  suit  to  what  they  have  found  out  by  a  com- 
pulsory examination  of  the  persons  of  the  parties;  that  such  examinations  are 
illegal  and  improper,  and  that  a  party  should  refuse  to  submit  to  them. 
■Cooley,  J.,  who  delivered  the  opinion  in  that  case,  said:  "There  was  also  a 
most  extrordinary  compulsory  examination  of  the  defendant  by  physicians, 
who  stripped  him,  and  subjected  him  to  oral  inquisition,  to  compel  him  to 
give  evidence  which  they  could  repeat  before  the  commissioner  for  use  against 
him.  What  means  they  could  be  supposed  to  have  for  compelling  him  to  an- 
swer their  questions  in  case  he  declined,  as  he  ought  to  have  done,  we  do  not 
know;  but  we  are  certain  they  could  not  be  means  known  to  the  law.     We 
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strike  from  the  record  all  the  evidence  obtained  by  this  inquisition  also.  It 
shonld  be  understood  that  there  are  some  rights  which  belong  to  man,  as  man» 
and  to  woman,  as  woman,  which  in  civilized  communities  they  can  never  for- 
feit by  becoming  parties  to  divorce  or  any  other  suits,  and  there  are  limits 
to  the  indignities  to  which  parties  to  legal  proceedings  may  be  lawfully  sub- 
jected." 

Plaintiff  in  Action  fob  Peesonal  Injuries  may  Exhibit  his  Injuries 
to  the  jury.  And  there  is  no  valid  objection  to  his  exhibiting  his  injuries  to 
the  examination  of  the  snrgeon  who  is  called  to  describe  the  injury  before  the 
jury:  Patterson  on  Railway  Accident  Law,  424;  Mulhado  v.  Brooklyn  City 
R.R.  Co.,  SON.  Y.  370. 

Application  for  Order  for  Physical  Examination  should  not  be  so 
made  as  to  delay  the  trial,  or  to  prejudice  the  plaintiff  in  proving  his  case. 
And  if  it  is  not  made  until  the  plaintiff's  case  is  closed,  and  &o  reason  is 
shown  for  the  delay,  the  application  may  be  denied  on  that  ground:  TumpUce 
Co.  V.  Baily,  37  Ohio  St.  104. 

Improper  Conduct  of  Counsel  at  Trial,  Effect  of:  See  Baltimore  <fe  O. 
R.  R.  Co.  V.  Boyd,  1  Am.  St.  Rep.  362,  note  368,  where  other  cases  in  these 
series  are  collected. 
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[93  Missouri,  422.] 

BxTLiNa  OF  Trial  Court  Rejecting  Evidence  will  bb  Fbesuhed  Fbopeb 
where  nothing  is  preserved  in  the  record  to  show  the  contrary. 

It  is  not  Error  to  Exclude  Evidence  of  Financial  Condition  of 
Mother  in  an  action  brought  by  her  to  recover  damages  for  the  drowning 
of  her  son,  when  she  had  already  testified  as  to  her  circumstances  and 
surroundings  at  the  time  the  accident  happened. 

Evidence  of  Impracticability  op  Making  Fence  is  Admissible  as  bearing 
upon  the  question  of  negligence,  in  an  action  for  damages  for  the  death 
of  plaintiff's  son,  based  upon  the  alleged  negligence  of  the  defendant  in 
not  fencing  on  a  line  of  his  lot  which  did  not  abut  upon  a  street  or  high- 
way, but  on  the  private  property  of  another,  especially  where  it  was 
shown  that  the  defendant  had  owned  the  lot  but  a  short  length  of  time. 

Owner  of  Land  is  not  under  Obligation  to  Strangers  to  Put  Guards 
AROUND  Excavations  made  by  him,  unless  such  excavations  are  so  near 
a  public  highway  as  to  be  dangerous,  under  ordinary  circumstances,  to 
persons  passing  upon  the  way,  and  using  ordinary  care  to  keep  upon  the 
proper  path;  in  which  case  he  must  take  reasonable  precautions  to  pre- 
vent injuries  happening  therefrom  to  such  persons. 

Action  to  recover  damages  for  the  death  of  plaintiff's  child. 
The  opinion  states  the  case. 

James  P.  Dawson  and  Q.  M.  Stewart,  for  the  appellants. 

Hitchcock,  Madill,  and  Finkelnburg,  and  David  Goldsmith,  for 
the  respondent. 

By  Court,  Norton,  C.  J.     This  suit  is  to  recover  damages 
tor  the    death  of   plaintiff's    eight-year-old    son,   who    was 
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drowned,  as  alleged,  in  a  pond  of  water  which  had  been  formed 
in  consequence  of  rock  having  been  quarried  on  a  lot  in  the 
city  of  St.  Louis,  owned  by  the  defendant.  The  jury  returned 
a  verdict  for  plaintiffs,  and  assessed  the  damages  at  ten  dol- 
lars, and  from  the  judgment  rendered  thereon  they  have  ap- 
pealed; and  among  other  errors  assigned  is  the  action  of  the 
court  in  refusing  to  admit  in  evidence  the  following  section  of 
an  ordinance  of  the  city  of  St.  Louis:  — 

"Sec.  15.  All  holes,  depressions,  excavations,  or  other 
dangerous  places  within  the  city  of  St.  Louis  that  are  below 
the  natural  or  artificial  grades  of  the  surrounding  or  adjacent 
streets  shall  be  properly  inclosed  with  fences  or  walls,  or  be 
filled  up,  so  as  to  prevent  persons  and  animals  from  falling 
into  them." 

This  ordinance  was  objected  to  on  the  ground  that  it  had 
not  been  pleaded,  and  on  the  further  ground  that  the  other 
sections  of  the  ordinance  showed  that^aid  section  related  to 
highways.  Inasmuch  as  one  of  the  grounds  of  objection  is 
based  upon  the  fact  that  other  sections  of  the  ordinance  showed 
that  the  section  in  question  related  to  puWic  highways,  and 
inasmuch  as  those  other  sections  are  not  preserved  in  the 
record,  we  must  indulge  in  the  presumption  that  the  ruling 
of  the  court  was  proper:  Kansas  City  v.  Clarhy  68  Mo.  588. 

During  the  examination  of  Mrs.  Overholt,  —  and  after  she 
had  stated  that  she  was  the  mother  of  the  child,  and  a  widow 
at  the  time  of  the  accident;  that  she  had  one  other  child,  a 
daughter,  about  fifteen  years  old;  that  she  and  her  daughter 
did  the  housework;  that  she  had  no  servant,  and  at  the  time 
of  the  accident,  she  was  engaged  in  housework, — she  was  asked 
what  her  financial  condition  was;  and  this  being  objected  to 
by  defendant  as  being  immaterial,  the  objection  was  sustained, 
and  plaintiffs  excepted.  In  view  of  what  she  had  been  al- 
lowed to  state  as  to  her  condition  in  life,  we  are  of  the  opinion 
that  the  objection  was  properly  sustained.  The  court,  in  re- 
ceiving her  statements  as  to  her  circumstances  and  surround- 
ings at  the  time  the  child  was  drowned,  went  as  far  as  this 
court  has  gone  in  the  case  of  Winters  v.  Railroad  Co.,  39  Mo. 
468-475,  and  others  to  which  we  have  been  cited. 

The  court  allowed  a  witness  to  state,  over  the  objection  of 
plaintiff's,  that  along  the  eastern  line  of  defendant's  lot  a  fence 
could  not  be  built  without  drilling  post-holes  in  the  rock.  It 
appears  from  the  evidence  that  the  excavation  in  the  lot  had 
been  made  by  quarrying  twelve  or  fifteen  years  before  the  ac- 


Oct.  1887.]  OVERHOLT   V.  ViETHS.  559 

cident;  that  defendant  had  acquired  the  lot  about  four  months 
only  before  it  occurred;  that  the  said  excavation  extended  up 
to  and  across  the  eastern  line  between  defendant's  lot  and  a 
lot  owned  by  one  Hardy;  that  the  eastern  bank  of  the  pond, 
which  was  precipitous  and  steep, — in  some  places  fifteen  or 
twenty  feet  high  above  the  water, — was  wholly  upon  the  lot 
of  said  Hardy,  excepting  the  projection  of  an  occasional  rock, 
extending  over  the  eastern  line  of  defendant's  lot.  It  also 
appears  that  the  son  of  plaintiff  approached  and  fell  into  the 
pond  from  the  east  side,  and  that  he  could  not  approach  it 
from  that  side  without  passing  over  Hardy's  lot. 

It  is  clear  from  the  petition  that  this  is  not  an  action  to 
recover  damages  occasioned  by  the  negligence  of  defendant  in 
failing  to  fence  his  lot  along  a  street  or  highway  to  guard 
against  accidents  to  travelers  thereon,  but  it  is  based  on  the 
alleged  negligence  of  defendant  in  not  fencing  on  a  line  of 
his  lot  which  did  not  abut  on  a  street  or  highway,  but  on  the 
private  property  of  another;  and  the  statement  of  the  witness 
as  to  the  impracticability  of  making  such  fence  (if  any  obliga- 
tion whatever  rested  upon  him  to  build  a  fence  there)  cer- 
tainly had  a  bearing  on  the  question  of  negligence,  especially 
so  in  view  of  the  short  length  of  time  he  had  owned  the  prop- 
erty. 

It  is  next  insisted  that  the  amount  of  damages  awarded  by 
the  jury  is  grossly  inadequate,  and  that  the  trial  court  erred 
in  not  granting  a  new  trial  for  that  reason.  The  question  of 
difficulty  in  this  case  is,  whether  the  plaintiffs  had,  under  the 
undisputed  facts,  any  cause  of  action  against  defendant.  It 
is  neither  claimed  in  the  petition,  nor  is  it  shown  by  the 
evidence,  that  the  son  of  plaintiff  fell  into  this  pond  while 
passing  along  or  over  a  street  or  highway,  by  reason  of  the 
failure  of  the  defendant  to  put  a  fence  along  such  street  to 
guard  against  such  accident;  but  the  petition  avers  that  plain- 
tiff's son  fell  into  this  pond  on  the  east  side  thereof,  and  the 
evidence  shows  that  the  east  bank  of  the  pond  was  wholly  on 
the  lot  of  one  Hardy,  with  the  exception  of  an  occasional  rock 
jutting  from  said  bank,  one  of  which  extended  about  eighteen 
inches  over  the  line  onto  defendant's  lot,  and  that  plaintiff's 
approach  to  the  pond  was  on  Hardy's  lot.  Whether  he  fell 
from  the  bank  or  juttiog  rock  does  not  satisfactorily  appear. 

The  rule  of  liability  of  an  owner  of  property,  under  such 
circumstances,  is  stated  in  Shearman  and  Redfield  on  Negli- 
gence, page  598,  section  505:  "The  occupant  of  land  is  under 


660  OvERHOLT  V.  ViETHs.  [Missouriy 

no  obligations  to  strangers  to  place  guards  around  excavations 
made  by  him,  unless  such  excavations  are  so  near  a  public 
way  as  to  be  dangerous,  under  ordinary  circumstances,  to  per- 
sons passing  upon  the  way,  and  using  ordinary  care  to  keep 
upon  the  proper  path;  in  which  case  he  must  take  reasonable 
precautions  to  prevent  injuries  happening  therefrom  to  such 
persons."  The  same  rule  is  announced  in  1  Thompson  on 
Negligence,  page  303,  section  3;  Klix  v.  Nieman,  68  Wis.  271; 
60  Am.  Rep.  854;  Gillespie  v.  McGowan,  100  Pa.  St.  144;  Gal- 
ligan  v.  Manufacturing  Co.^  143  Mass.  527;  Straub  v.  SodereVf 
53  Mo.  38. 

While  the  authorities  above  cited  recognize  the  liability  of 
the  owner  if  a  child  is  injured  by  dangerous  machinery  so 
situated  and  exposed  that  it  will  naturally  attract  children, 
who  cannot  be  expected  to  comprehend  the  danger  of  its  use, 
and  takes  no  precaution  to  prevent  access  to  it,  and  thereby 
impliedly  invites  children  to  it,  they  distinctly  deny  the  lia- 
bility of  a  lot-owner  under  the  facts  disclosed  in  this  case. 

The  case  of  Klix  v.  Nieman,  68  Wis.  271,  60  Am.  Rep.  854, 
decided  by  the  supreme  court  of  Wisconsin  in  March,  1887,  is 
analogous  in  its  facts  to  the  case  before  us.  In  that  case,  the 
complainant  alleged  that  defendant  was  the  owner  of  a  lot  in 
the  city  of  Milwaukee,  situated  on  the  northeast  corner  of  two 
streets.  The  lot  was  in  a  thickly  settled  and  populous  part  of 
the  city,  and  was  not  fenced,  but  was  vacant,  so  that  the  pub- 
lic had  free  and  unobstructed  access  thereto  from  both  streets; 
that  a  long  time  prior  to  the  accident,  there  had  been  a  deep 
and  dangerous  hole  or  excavation  partially  filled  with  water, 
making  a  pond  covering  about  the  entire  surface;  that  the 
water  of  the  pond  was  soily,  so  that  its  depth  could  not  be  as- 
certained except  by  measurement,  but  that  in  places  it  was 
of  the  depth  of  nine  feet,  so  that  the  pond  was  dangerous  to 
the  lives  of  children,  who  might  be  attracted  thereto  for  amuse- 
ment or  otherwise;  that  defendant,  well  knowing  that  the  said 
pond  was  dangerous  to  the  lives  of  children  residing  in  the 
vicinity  of  the  same,  wrongfully,  negligently,  and  carelessly 
permitted  it  to  remain  unguarded  by  fence  or  barricade;  and 
that  plaintiff's  son,  a  lad  about  nine  years  old,  while  playing 
around  said  pond  of  water,  being  induced  thereto  by  reason  of 
the  unguarded  and  unprotected  condition  of  said  hole,  as  afore- 
said, fell  and  was  precipitated  into  the  same,  and  was  drowned. 

In  disposing  of  the  question  as  to  whether  these  facts,  which 
were  admitted  by  demurrer,  authorized  a  recovery,  it  is  said; 
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"It  will  be  observed  that  it  is  not  alleged  that  the  pond  was  so 
near  the  highway  as  to  make  it  unsafe  for  passengers  going 
along  the  street  or  sidewalk,  and  no  averment  that  the  boy, 
when  he  fell  into  the  pond,  was  passing  along  the  street  or 
sidewalk.  On  the  contrary,  it  is  stated  that  the  boy  was  play- 
ing upon  and  around  the  pond  when  he  was  precipitated  into 
the  water  and  drowned.  So  the  single  question  presented  is, 
Was  it  the  duty  of  the  defendant  to  fence  or  guard  this  hole 
or  excavation  on  his  lot  (which  it  does  not  appear  he  made, 
or  caused  to  be  made)  when  surface  water  collected,  in  order 
to  secure  the  safety  of  strangers,  young  or  old,  who  might  go 
upon  or  about  the  pond  for  play  or  curiosity?  If  the  defend- 
ant was  bound  to  so  fence  or  guard  the  pond,  upon  what  prin- 
ciple or  ground  does  this  obligation  rest?  There  can  be  no 
liability  unless  it  was  his  duty  to  fence  the  pond.  It  surely 
is  not  the  duty  of  an  owner  to  guard  or  fence  every  danger- 
ous hole  or  pond  or  stream  of  water  on  his  premises  for  the 
protection  of  persons  going  upon  his  land  who  had  no  right 
to  go  there.  No  such  rule  of  law  is  laid  down  in  the  books, 
and  it  would  be  most  unreasonble  to  so  hold."  The  judgment 
of  the  circuit  court  sustaining  the  demurrer  was  aflfirmed. 

So  in  the  case  of  Gillespie  v.  McGowan,  100  Pa.  St.  144,  de- 
fendants were  the  owners  of  a  lot  in  the  suburbs  of  Phila- 
delphia, upon  which  there  was  and  had  been  for  some  time  a 
deep  well,  which  was  uncovered  and  open  to  view.  Neither 
the  well,  nor  the  lot  on  which  it  was  situated,  was  fenced 
around.  The  lot  was  a  common  place  of  resort  for  children 
and  adults.  A  boy  a  little  less  than  eight  years  of  age  was 
found  drowned  in  the  well,  his  hat  being  found  on  the  side,  to- 
gether with  a  few  small  fishes.  In  a  suit  by  the  father,  it  was 
held  that  the  boy  was  a  trespasser,  and  that  defendants  had 
not  been  guilty  of  any  such  negligence  as  would  render  them 
liable,  it  being  observed — after  criticising  and  in  part  over- 
ruling the  case  of  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St.  332  — 
that  "there  are  streams  and  pools  of  water  where  children 
may  be  drowned;  there  are  inequalities  of  surface  where  they 
may  be  injured.  To  compel  the  owners  of  such  property 
either  to  inclose  it  or  fill  up  their  ponds  and  level  the  surface, 
so  that  trespassers  may  not  be  injured,  would  be  an  oppressive 
rule.  The  law  does  not  require  us  to  enforce  any  such  princi- 
ple, even  where  the  trespassers  are  children.  We  all  know 
that  boys  of  eight  years  of  age  indulge  in  athletic  sports. 
They  fish,  shoot,  swim,  and  climb  trees.     All  of  these  amuse- 
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ments  are  attended  with  danger,  and  accidents  frequently 
'Occiir.  It  is  part  of  a  boy's  nature  to  trespass,  especially 
where  there  is  tempting  fruit,  yet  we  have  never  heard  that  it 
was  the  duty  of  the  owner  of  a  fruit-tree  to  cut  it  down  be- 
cause a  boy  trespasser  may  possibly  fall  from  its  branches. 
Yet  the  principle  contended  for  by  the  plaintiff  would  bring 
us  to  this  absurdity,  if  carried  to  its  logical  conclusion.  More- 
over, it  would  charge  the  duty  of  the  protection  of  children 
upon  every  member  of  the  community,  except  their  parents." 
Under  this  view  of  the  case,  plaintiffs  cannot  be  heard  to 
complain  that  they  only  obtained  a  verdict  for  ten  dollars 
damages,  inasmuch  as  the  facts  in  evidence  would  have  justi- 
fied the  court  in  directing  a  verdict  for  the  defendant.  But  as 
defendant  has  not  appealed,  the  judgment  will  be  aJQBrmed, 
with  the  concurrence  of  the  other  judges. 


Evidence  Excluded  is  Presumed  to  have  been  CoBREcrLX  Ex- 
cluded UNLESS  THE  RECORD  ShOWS  THE  CONTRARY:  See  WJdttier  V.  Col- 
Uiu,  2  Am.  St.  Rep.  879. 

Liability  of  Owner  of  Lands  for  Injuries  to  Persons  Comino 
THEREON:  See  Donaldson  V.  Wilson,  1  Am.  St.  R«p.  487,  note  489,  where 
.other  cases  in  these  series  are  collected. 

Pecuniabt  Circumstances  of  Plaintiff,  when  Admissible  in  Evi- 
rPRNCE:  See  note  to  Jiotoe  v.  Moses,  67  Am.  Dec.  566,  where  this  subject  is 
discussed  at  length;  Chicago  v.  Powers,  89  Id.  418;  Pennaylvama  R.R  C5o.  ▼. 
itoofb,  98  Id.  229;  Littlt  Bock  etc.  Ry  Co.  v.  Lewrett,  ante,  p.  230. 


CASES 

IN  THl 

SUPREME    COUBT 

ov 

COLOKADO. 


Yentzer  v.  Thayer. 

[10  Colorado,  68.1 

Entry  of  Defattlt  and  Judgment  before  the  time  specified  in  the  sum- 
mons for  its  return,  and  in  the  absence  of  defendant  and  his  counsel,  is 
beyond  the  jurisdiction  of  the  court,  and  void.  In  such  case,  the  cause 
remains  for  trial  as  though  there  was  no  pretended  default  or  trial  or 
judgment. 

Where  Justice's  Transcript  of  Evidence  fails  to  show  that  either  plain- 
tiflf  or  defendant  appeared  at  the  time  specified  for  the  return  of  the 
summons,  or  any  reason  for  their  absence,  or  that  the  case  was  con- 
tinued, it  will  be  presumed  that  the  parties  did  not  appear,  and  that 
the  cause  was  totally  continued. 

Action  or  account  before  a  justice.  The  summons  was  duly 
issued,  but  before  the  time  specified  for  the  return  thereof 
default  and  judgment  was  entered  against  defendant.  On 
the  next  day  a  new  summons  was  issued,  defendant  sued, 
and  process  served  for  the  same  debt.  On  the  return  day  of 
the  last  summons,  defendant  appeared,  the  cause  was  tried, 
and  judgment  entered  against  her.  She  appealed  from  this 
judgment  to  the  county  court,  where  it  was  affirmed,  hence 
this  appeal.  Plaintiff's  attempted  to  take  an  appeal  to  the 
county  court  on  the  first  judgment  after  the  second  one  was 
rendered,  and  caused  an  order  to  be  entered  dismissing  the 
first  suit  without  prejudice.  When  this  order  was  entered,  the 
second  suit  was  pending  in  the  county  court. 

A.  D.  Bullis,  for  the  appellant. 

/.  M.  Breeze,  L.  L.  Breeze,  and  T.  C.  Barley,  for  the  appellees. 
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By  Court,  Helm,  J.  The  evidence  before  us  fully  warranted 
the  finding  and  judgment  of  the  court  below. 

The  remaining  objection  here  urged  by  counsel  rests  upon 
the  refusal  of  the  county  court  to  abate  the  action  on  the 
ground  of  a  former  suit  pending.  Defendant  was  entitled  to 
be  heard  at  the  time  specified  in  the  first  summons  issued; 
and  entering  default  and  judgment  against  her  before  that 
time,  in  the  absence  of  herself  and  counsel,  was  a  proceeding 
as  completely  beyond  the  jurisdiction  of  the  justice  as  though 
the  process  had  never  been  served.  The  denial  to  her,  in  this 
way,  of  her  right  to  appear,  was,  "in  legal  effect,  the  recall  of 
the  citation"  served  upon  her.  The  acts  mentioned  were 
wholly  without  warrant  or  authority,  and  the  judgment  of  the 
justice,  thus  rendered,  was  void.  "A  sentence  of  a  court  pro- 
nounced against  a  party  without  hearing  him,  or  giving  him 
an  opportunity  to  be  heard,  is  not  a  judicial  determination  of 
his  rights,  and  is  not  entitled  to  respect  in  any  other  tri- 
bunal ":  Windsor  v.  McVeigh,  93  U.  S.  274;  Howard  v.  Clark, 
43  Mo.  344.  This  legal  proposition  was  practically  recognized 
by  the  justice  himself  when  he  made  the  following  docket 
entry  on  the  subject:  "  This  judgment  was  rendered  by  mis- 
take, and  without  legal  notice,  and  hence  is  dismissed  and  set 
aside." 

The  cause  remained  for  trial  as  though  there  had  been  no 
pretended  default  or  trial  or  judgment.  But  as  to  what  was 
done  when  3  o'clock  p.  m.,  the  hour  named  in  the  summons, 
arrived,  we  are  not  informed.  The  justice's  transcript  in  evi- 
dence is  silent  on  the  subject.  It  shows  no  appearance  by 
either  plaintiff  or  defendant,  or  any  reason  for  their  absence; 
neither  does  it  indicate  that  the  cause  was  continued.  We 
must  therefore  assume  that  the  parties  did  not  appear,  and 
that  nothing  was  done.  The  corr^^ctness  of  this  assumption 
is  demonstrated  by  subsequent  proceedings.  But  when  plain- 
tiffs failed  to  appear  at  the  time  fixed  in  the  summons,  or  to 
give  sufficient  reason  for  their  non-appearance,  it  was  the  duty 
of  the  justice  to  dismiss  the  cause:  Gen.  Stats.,  sec.  1941. 
And  under  the  circumstances  above  narrated,  although  the 
justice  failed  to  obey  this  statute,  a  total  discontinuance  of  the 
cause  took  place:  Moore's  Justice,  sees.  492,  493,  and  cases 
cited.  Therefore,  when  plaintiffs,  on  the  succeeding  day, 
brought  the  present  action  upon  the  same  account,  the  first 
suit  was  not  pending.     There  was  no  ground  for  plea  in  abate- 
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tnent,  and  had  one  been  properly  presented,  it  must  have  been 
overruled. 

The  subsequent  attempted  appeal  by  plaintiffs  themselves 
from  a  judgment  that  was  void,  and  in  a  cause  that  was  out  of 
court,  amounted  to  nothing.  It  could  in  no  way  affect  the  fore- 
going conclusion. 

The  judgment  of  the  county  court  is  affirmed. 


Judgment  Prematurely  Entered,  as  where  summons  has  been  served, 
but  the  time  allowed  by  law  to  plead  has  not  expired,  is  irregular  merely, 
and  not  void:  Mitchell  v.  Aten,  1  Am.  St.  Rep.  231. 


Hoopes  v.  Collingwood. 

[10  COLOEADO,  107.  j 

Where  the  Indor.see  of  a  Note  fills  the  blanks  contained  therein  so  as  to 
change  the  rate  of  interest  from  the  legal  rate  to  an  excessive  rate,  with- 
out the  knowledge  or  consent  of  the  maker,  the  note  is  vitiated  and 
becomes  void. 

Bereman  and  Jones,  for  the  appellant. 
Bullich  and  Dickson,  for  the  appellees. 

Stallcup,  C.  This  is  an  action  upon  a  promissory  note 
by  the  plaintiff  (appellant)  against  the  defendants  (appellees). 
The  complaint  states  that  plaintiff  was  assignee  of  the  insolvent 
corporation,  the  Bank  of  Breckenridge,  to  pay  its  debts  with  its 
property;  that  defendants,  upon  the  seventeenth  day  of  Febru- 
ary, 1881,  made  and  delivered  for  value  to  one  W.  W.  Goodrich 
their  promissory  note  at  eleven  days  for  $744.12;  that  Good- 
rich, for  value,  before  maturity,  sold  and  transferred  this  note 
to  the  Bank  of  Breckenridge,  which  bank  afterwards  trans- 
ferred and  assigned  to  plaintiff  for  purpose  aforesaid;  that  the 
note  is  due  and  unpaid;  prays  judgment  for  the  amount  and 
costs.  The  answer,  all  the  defendants  answering  jointly,  states 
that  they  made  to  Goodrich  their  certain  promissory  note 
bearing  date  of  February  17,  1881,  whereby  they  promised  to 
pay  him  eleven  days  thereafter  said  sum  of  $744.12,  but  deny 
it  was  for  value,  and  allege  it  was  for  accommodation,  and  deny 
receipt  of  any  consideration;  and  further  say  they  made  the 
note  in  writing  in  these  words  and  figures:  — 
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"744.12.  Breckenridqe,  Col.,  February  17,  1881. 

"  Eleven  days  after  date,  we  promise  to  pay  to  the  order  of 
W.  W.  Goodrich  seven    hundred  and  forty-four  and   12-100 

dollars,  with   interest  at per  cent   per  from  

until  paid.  "  E.  J.  Collinqwood. 

"  Geo.  H.  Bressler. 

"  R.  B.  Stapp. 

"  W.  J.  Swift." 
That  this  note  was  delivered  to  said  Goodrich  in  those  words 
and  figures;  that  said  Goodrich  indorsed  said  note  over  to 
the  bank,  but  they  have  no  knowledge,  etc.,  as  to  whether  or 
not  the  bank  purchased  said  note  or  paid  value;  that,  at  the 
date  of  this  transaction,  one  Allen  was  a  director,  stockholder, 
and  the  cashier  of  said  bank,  and  then  and  there  materially 
altered  said  note,  and  changed  defendants'  liability,  by  insert- 
ing the  word  "two"  between  the  words  "at"  and  "per  cent," 
the  word  "  month  "  between  the  words  "per  "  and  "  from,"  and 
the  word  "date"  between  the  words  "from"  and  "until," 
thereby  making  the  note  read,  "with  interest  at  two  per  cent 
per  month  from  date  until  paid";  that  such  alteration  was 
without  the  knowledge  or  consent  of  defendants,  and  was  a 
forgery  and  fraud  upon  the  defendants,  and  the  note  was  thus 
rendered  null  and  void;  that  they  repudiated  this  alteration, 
and  refused  to  pay  as  soon  as  they  learned  that  it  was  altered. 
Plaintiff  demurred  for  that  the  facts  pleaded  in  the  answer 
were  not  suflBcient  to  constitute  a  defense.  This  demurrer  was 
argued,  and  the  court  overruled  the  same,  and  the  plaintiff 
standing  upon  and  abiding  by  his  demurrer,  judgment  was 
rendered  for  defendants  and  against  the  plaintiff,  to  which 
plaintiff  excepted.  The  plaintiff  then  appealed  to  this  court. 
The  demurrer  admitted  all  the  facts  well  pleaded  in  the 
answer.  So  we  have  the  case.  The  note  was  made  and  de- 
livered to  payee,  as  shown  above,  before  maturity.  It  was 
indorsed  by  the  payee  to  the  bank,  and  was  then  and  there 
filled  up  by  the  bank  without  the  knowledge  or  consent  of  the 
makers,  so  that  it  reads,  "with  interest  at  two  per  cent  per 
month  from  date  until  paid."  The  questions  presented  by  the 
assignment  of  errors  and  the  argument  of  counsel  here  are:  — 
1.  Does  sucii  a  note,  with  such  blanks,  thereby  carry  au- 
thority to  the  purchaser  thereof  to  fill  the  blanks  in  the  man- 
ner here  shown,  whereby  the  rate  of  interest  is  changed  from 
the  legal  rate,  viz.,  ten  per  cent  per  annum,  to  twenty-four  per 
cent  per  annum?    We  answer,  not:  Eainbolt  v.  Eddy,  34  Iowa, 
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440;  11  Am.  Rep.  152;  Bank  y.  Stowell,  123  Mass.  196;  Holmea. 
V.  Trumper,  22  Mich.  427;  7  Am.  Rep.  661. 

2.  Is  the  note  vitiated  and  avoided  by  such  change  in  its- 
terms  by  the  purchaser,  without  the  knowledge  or  consent  of 
the  makers?  We  answer  that  it  is,  for  thereby  it  ceases  to  be 
the  promise  they  made,  and  the  effect  is  the  extinguishment 
of  the  promise:  1  Greenl.  Ev.,  sec.  565;  McGrath  v.  Clark,  56 
N.  Y.  85;  Inglish  v.  Breneman^  5  Ark.  377;  Coburn  v.  Webb,  56- 
Ind.  96. 

The  judgment  in  the  case  ought  to  be  affirmed. 

Rising,  C,  and  Macon,  X!.,  concurred. 

By  Court.  For  the  reasons  assigned  in  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 


Filling  Blank  for  Rate  of  Interest  in  note  by  the  holder,  — whether 
constitutes  alteration  avoiding  the  note:  Fisher  v.  Dennis,  65  Am.  Dec.  534, 
and  note;  Rainholt  v.  Eddy,  11  Am.  Rep.  152,  and  note;  Holmea  v.  Trumpert 
7  Id.  661,  note  669. 


Fillmore  v.  Wells. 

[10  Colorado,  228.  J 

Attornet's  Lien  is  not  Limited  to  Costs  or  to  taxable  fees,  in  Colorado, 
but  it  reaches  all  fees  due  for  services  rendered,  whether  the  amount  haa 
been  agreed  upon  or  is  to  be  settled  in  suit  as  upon  a  quaidum  meruit. 

Attorney's  Lien,  in  Colorado,  is  not  Limited  to  Compensation  for  ser- 
vices  rendered  by  the  attorney  in  procuring  the  judgment  upon  which  he 
relies. 

Attorney's  Lien,  in  Colorado,  Attaches  as  well  to  judgments  involving 
an  interest  in  real  property  as  to  mere  money  judgments. 

Where  Attorney  Neglects  to  Proceed  to  Enforce  his  Lien  for  com- 
pensation under  a  judgment  involving  an  interest  in  land  until  the  judg- 
ment debtor  has  discharged  his  liability,  or  an  innocent  third  party  has, 
in  good  faith  and  for  valuable  consideration,  purchased  the  land,  the 
attorney  will  be  held  to  have  waived  and  lost  his  right  to  look  to  th» 
debtor  on  one  hand  and  the  land  on  the  other  for  his  compensation. 

Attorney's  Lien  for  Compensation  will  support  a  suit  in  equity,  where 
the  employment  is  questioned  and  the  amoimt  unliquidated,  and  having 
assumed  jurisdiction  to  enforce  the  lien,  equity  will  retain  it  for  all  pur- 
poses, determining  the  incidental  though  material  legal  questions  in- 
volved. 

Attorney's  Lien  is  Equitable  Right  or  privilege.  It  is  not  property  in. 
the  thing  which  gives  right  of  action  at  law,  but  a  charge  upon  the  thing 
which  is  protected  in  equity,  though  law  courts  may  recognize  it  when 
the  res  is  in  possession  of  the  leinor  and  the  owner  is  seeking  to  deprive 
him  of  it. 
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Where  Attorney's  Lien  Attaches  under  Judgment  involving  an  inter- 
est in  land,  and  the  latter  afterwards  becomes  a  trust  estate  for  several 
wards,  an  equitable  action  will  lie  to  directly  enforce  the  lien  against 
and  upon  a  specific  part  of  the  ward's  estate,  without  first  obtaining 
judgment  against  the  several  guardians. 

In  Equitable  Action  to  Enforce  Aitorney's  Lien  under  a  judgment 
concerning  an  interest  in  land  which  afterwards  becomes  a  trust  estate 
belonging  to  wards,  testimony  as  to  facts  which  occurred  subsequent  to 
the  ancestor's  decease  is  admissible. 

Equity  Exercises  Sound  Discretion,  without  adhering  to  any  inflexible 
rule,  in  determining  whether  there  has  been  a  misjoinder  of  parties. 

Where  Alleged  Misjoinder  of  Parties  appears  on  the  face  of  the  com- 
plaint, and  is  demurred  to  and  overruled  but  an  answer  is  filed  and  the 
trial  proceeded  with,  the  defendant  waives  his  right  to  insist  on  the  al- 
leged error  in  the  appellate  court. 

Finding  op  Referee  and  Court,  as  to  what  would  be  reasonable  compen- 
sation for  services  rendered  as  attorney,  will  not  be  disturbed  when 
founded  on  the  decided  weight  of  expert  testimony. 

Wells  and  Smith,  attorneys,  commenced  suit  in  equity 
on  behalf  of  J.  Norman  and  J.  S.  Fillmore,  minor  heirs  of  J.  S. 
Fillmore,  deceased,  and  against  J.  J.  Reithman,  to  recover 
certain  real  property,  together  with  the  rents  and  profits 
thereof.  They  were  so  employed  by  the  guardian  of  such 
heirs,  and  prosecuted  the  suit  to  a  successful  termination,  both 
in  the  lower  court  and  on  appeal.  Pending  the  proceedings, 
one  Macon  became  a  member  of  the  firm, — Wells,  Smith,  and 
Macon,  attorneys, — and  participated  in  prosecuting  the  suit. 
When  suit  was  instituted,  one  Kershow  was  guardian  for  said 
heirs;  such  guardian  was  succeeded  by  one  Irwin,  he  was  suc- 
ceeded by  one  Charles,  and  he  in  turn  by  one  Patterson,  one 
of  the  present  defendants.  The  employment  of  said  attor- 
neys is  duly  proved  and  recognized.  Wells,  Smith,  and  Macon 
bring  the  present  suit  in  equity,  seeking  to  have  the  amount 
of  their  fees  determined  and  adjudged  a  lien  upon  the  Reith- 
man decree,  and  the  land  recovered  thereunder.  They  obtained 
a  decree  for  six  thousand  dollars,  to  be  paid  into  court  by 
Reithman,  or  upon  his  default  it  was  decreed  that  execution 
should  issue,  and  if  said  amount  could  not  be  collected  out  of 
his  estate,  then  the  land  recovered  under  the  judgment  against 
him  should  be  sold  to  pay  the  amount.  From  this  decree  the 
appeal  is  taken.  The  complaint  was  demurred  to  on  the 
grounds  of  misjoinder  of  parties  plaintifl*,  misjoinder  of  causes 
of  action,  and  non-joinder  of  parties  defendant,  namely,  the 
three  guardians  named  above  who  resigned  before  the  institu- 
tion of  the  present  suit,  and  prior  to  the  termination  of  the 
first  suit.     The  law  relating  to  attorneys'  liens  is  found  in 
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Colorado  General  Statutes,  section  85,  as  follows:  "All  attor- 
neys and  counselors  at  law  shall  have  a  lien  upon  any  money 
or  property  in  their  hands,  or  upon  any  judgment  they  may 
have  attained  [obtained]  belonging  to  any  client,  for  any 
fee  or  balance  of  fees  due,  or  any  professional  service  rendered 
by  them  in  any  court  of  this  state;  which  said  lien  may  bo 
enforced  by  the  proper  civil  action." 

H.  C.  Dillon,  for  the  appellants. 

Wells,  Smith,  and  Macon,  for  the  appellees. 

By  Court,  Helm,  J.  The  nature  and  scope  of  the  attorney's 
lien  at  common  law  have  been  considered  in  a  large  number 
of  cases.  Upon  some  of  the  various  questions  involved  in 
8uch  consideration,  there  is  no  little  contrariety  of  judicial 
opinion.  But  this  lien  in  Colorado  is  regulated  by  statute; 
and  several  of  the  matters  upon  which  such  diversity  of  opin- 
ion exists  are  thus  effectively  put  at  rest. 

Our  statute  recognizes  both  the  general  and  special  branches 
of  the  attorney's  lien  as  it  was  enforced  at  the  common  law; 
but  in  some  important  particulars  this  lien  under  the  statute 
is  much  more  complete  and  satisfactory  than  it  is  at  the  com- 
mon law.  The  statutory  lien  is  not  limited  to  costs  or  to  tax- 
able fees.  It  reaches  all  fees  due  for  services  rendered,  whether 
the  amount  of  such  fees  has  been  agreed  upon  or  is  to  be  set- 
tled in  suit  as  upon  a  quantum  meruit.  Nor  is  it  limited  to 
compensation  for  services  rendered  by  the  attorney  in  pro- 
curing the  judgment  upon  which  he  relies.  In  this  respect 
it  is  more  comprehensive  than  the  mechanic's  lien;  it  covers 
a  balance  legally  due  him  for  any  and  all  professional  services 
theretofore  rendered  his  client.  While  the  meaning  of  the  stat- 
ute in  these  respects  is  clear,  some  other  matters  connected 
with  the  principal  subject  are  not  left  wholly  free  from  doubt. 
Counsel  for  appellant  have  succeeded  in  presenting  several 
questions  that  are  both  interesting  and  perplexing.  These 
questions  will  be  briefly  considered  in  their  appropriate  order. 

1.  Does  the  lien  given  by  this  statute  upon  judgments  in- 
clude a  decree  awarding  plaintiflf  an  interest  in  lands,  and 
thus  subject  the  realty  recovered  to  the  payment  of  the  attor- 
ney's fee? 

There  are  a  few  decisions  which  seem  to  sustain  the  attor- 
ney's right  to  look,  through  his  lien,  to  the  land  for  his  taxable 
fees  in  such  cases;  but  the  weight  of  authority  undoubtedljr 
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sancLions  the  proposition  of  counsel  for  appellant  that  no  such 
privilege  is  awarded  by  the  common  law.  Whether  the  dis- 
crimination thus  made  in  favor  of  money  judgments  is  based 
upon  satisfactory  reason  or  sound  principle,  we  need  only  con- 
sider in  so  far  as  it  aids  us  in  giving  a  proper  construction  of 
the  statute,  for  we  are  not  now  dealing  with  the  common  law. 
This  statute  recognizes  no  distinction  between  judgments  for 
money  or  personal  property  and  decrees  or  judgnjents  by 
which  the  ownership  or  possession  of  land  is  awarded  to 
plaintiff,  or  his  interest  therein'  is  preserved.  It  gives  the 
attorney  a  lien  upon  "  any  judgment"  obtained  by  him,  and 
belonging  to  his  client.  The  language  used  is  clear  and  com- 
prehensive; it  seems  to  cover  all  kinds  of  judgments,  regardless 
of  the  subject-matter  to  which  they  relate.  Wc  do  not  feel 
at  liberty  to  say  that  it  was  the  legislative  intent  to  exclude 
from  the  operation  of  the  statute  all  judgments  or  decrees 
involving  the  ownership  or  preservation  of  land.  Had  such 
been  the  legislative  purpose,  different  language  would  have 
been  used  in  framing  the  section.  This  view  of  the  provision 
is  not  only  consistent  with  established  rules  of  statutory  con- 
struction, but,  in  our  judgment,  it  also  comports  with  an 
equitable  administration  of  justice  in  the  premises. 

The  custom  of  advocates  to  render  their  services  quiddam 
honorarium  does  not  exist  in  this  country.  We  doubt  very 
much  if  counsel  for  appellant,  who  discourse  with  such  evi- 
dent admiration  upon  this  practice  as  it  existed  centuries  ago 
in  Rome,  in  France,  and  in  England,  would  be  willing  to  see 
it  established  in  Colorado.  The  advocate  or  counselor  who 
should  here  to-day  imitate  Cicero,  and  give  his  services  gratui- 
tously, relying  solely  upon  the  gift  which,  in  the  language 
of  Sir  John  Davy,  "guieth  honor  as  well  to  the  taker  as  the 
guier,"  would  soon  find  the  wolf  at  his  door,  unless,  like 
Cicero,  he  had  other  sources  of  revenue.  It  may,  from  coun- 
sel's standpoint,  be  a  humiliating  fact,  but  it  is  a  fact,  never- 
theless, that  in  this  respect  the  legal  profession  occupies  the 
status  with  us  of  other  employment  followed  for  a  livelihood. 
The  attorney  is  considered  worthy  of  his  hire,  and  is  not  in 
danger  of  disbarment  if  he  contract  in  advance  for  his  fees, 
and  collect  them  by  suit,  when  necessary,  after  the  service  is 
rendered. 

The  attorney's  lien,  in  so  far  as  it  relates  to  judgments, 
may  be  accurately  defined  as  a  right  conferred  by  statute,  or 
recognized  by  the  common  law,  to  have  his  compensation  or 
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costs,  or  both,  directly  secured  by  the  fruits  of  the  judgment. 
To  declare  him  entitled  to  a  lien  upon  the  judgment,  without 
permitting  him  through  such  lien  to  reach  and  control  tho 
subject-matter  of  the  recovery,  would  be  bestowing  upon  him 
the  shadow  and  withholding  the  substance.  He  would  be  no 
better  off  than  are  other  general  creditors  of  his  client.  What 
equitable  consideration  supports  the  conclusion  that  he  should 
be  secured  in  this  way  by  the  fruits  of  a  money  judgment, 
and  yet  as  to  the  fruits  of  a  decree  or  judgment  relating  to 
realty  that  he  should  occupy  the  attitude  of  a  mere  general 
creditor?  The  fruits  of  the  latter  judgment  are  often  far  moro 
valuable  to  his  client  than  are  the  fruits  of  the  former.  Cases 
involving  the  title  to  or  the  possession  of  real  estate  present 
questions  quite  as  complicated  and  difficult,  and  demand  of 
the  attorney  quite  as  much  learning  and  labor  as  do  thoso 
relating  to  damages  for  torts,  or  for  the  violation  of  simplo 
contracts. 

The  strongest  objection  stated  in  the  decisions  to  recogniz- 
ing the  attorney's  lien,  where  fees  are  not  taxable,  in  this 
class  of  cases,  is  based  upon  the  proposition  that  the  lien  is 
secret.  It  is  asserted  that,  as  a  consequence  of  this  secret 
lien,  the  judgment  debtor,  or  the  innocent  purchaser  of  tha 
land  in  controversy,  may  suffer  wrong  through  the  assertion 
of  the  lien  after  a  bona  fide  settlement  of  the  judgment,  on  one 
hand,  or  purchase  of  the  land,  on  the  other.  It  is  even  de- 
clared in  one  case  that  "every  tract  of  land  which  had  onco 
been  a  subject  of  litigation  would  lose  most  of  its  cxchangeablo 
value  from  an  apprehension  of  some  latent  lien  in  favor  of  some 
attorney":  Humphrey  v.  Browning,  46  111.  476;  95  Am.  Dec.  446. 
If  under  our  statute  a  consequence  so  grave  as  the  foregoing 
could  follow  the  recognition  of  the  lien,  and  if  there  were  room 
in  the  language  used  for  construction,  we  would  hesitate  long 
before  applying  the  law  in  this  and  similar  cases.  But  how- 
ever it  may  be  at  common  law,  in  Illinois  or  other  states  where- 
this  view  concerning  the  secret  lien  and  its  effect  is  adopted, 
the  objection  has  with  us  no  particular  force;  because,  while- 
our  statute  gives  the  lien  upon  the  judgment,  and,  as  between 
attorney  and  client,  nothing  need  be  done  prior  to  its  enforce- 
ment as  to  innocent  purchasers  of  the  fruits  of  the  judgment,, 
we  hold  that  it  may  be  otherwise. 

In  Smelting  Co.  v.  Pless,  9  Col.  112,  we  declared  that  the 
judgment  debtor  is  entitled  to  notice  of  the  attorney's  inten- 
tion to  enforce  his  lien,  and  that  if,  without  such  notice,  tho 
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debtor  make  a  bona  fide  payment  or  Bettlement  of  the  judg- 
ment, the  attorney  cannot  look  to  him.  The  reasons  stated 
in  that  opinion  with  reference  to  the  attitude  and  liability  of 
the  judgment  debtor  apply  with  even  greater  force  to  an  in- 
nocent purchaser  for  value  of  the  land  recovered  or  preserved 
by  a  decree  or  judgment. 

We  have  no  statute  regulating  attorneys'  fees,  and  making 
them  a  part  of  the  judgment.  With  us  this  is  solely  a  matter 
of  contract  between  attorney  and  client.  The  judgment  deb- 
tor and  the  innocent  purchaser  are  total  strangers  to  this  con- 
tract. If  no  fees  are  due  the  attorney,  no  lien  exists.  The 
debtor  or  purchaser  does  not  necessarily  know  that  the  fees 
were  not  fully  paid  or  secured  in  advance,  and  that  the  at- 
torney is  in  position  to  invoke  the  statute.  Neither  are  they 
aware  that  he  will  enforce  the  lien,  if  he  has  the  right  to  do 
so.  There  is  nothing  compulsory  in  this  particular;  he  may 
or  may  not,  as  he  chooses,  subject  the  fruits  of  the  judgment 
to  the  payment  of  his  fees.  While  the  lien  upon  the  judgment 
undoubtedly  exists  if  there  is  a  balance  due  the  attorney  for 
services,  yet  the  right  to  enforce  it  against  the  subject-matter 
of  the  recovery  may,  in  our  opinion,  be  waived.  It  is  unfor- 
tunate that  the  statute  neither  specifies  a  time  for  the  enforce- 
ment of  the  lien,  nor  a  method  of  giving  notice  of  the  purpose 
to  do  so.  But  it  is  unquestionably  true  that  the  legislature 
never  intended  the  lien  to  be  a  perpetual  encumbrance  upon 
the  fruits  of  the  judgment,  regardless  alike  of  the  attorney's 
laches  in  asserting  his  intention  and  the  rights  of  innocent 
purchasers  for  value. 

We  think  that  if  the  attorney  neglects  to  proceed  to  the  en- 
forcement of  his  lien  until  the  debtor  has  in  good  faith  dis- 
charged his  liability  under  the  judgment,  or  a  third  person  has 
in  good  faith,  and  for  valuable  consideration,  purchased  the 
fruits  thereof,  he  should  be  held  to  have  waived  the  right  to 
look  to  the  debtor,  on  one  hand,  or  to  such  fruits  on  the  other, 
for  his  compensation.  That  is  to  say,  if,  without  notice  that 
the  attorney  intends  to  enforce  his  lien,  the  judgment  debtor 
make  a  bona  fide  settlement  of  the  judgment,  or  an  innocent 
third  person  purchase  the  property,  the  statutory  right  is  lost. 
Of  course,  any  collusive  settlement  or  purchase  made  for  the 
purpose  of  depriving  the  attorney  of  the  benefit  of  his  lien 
would  not  be  in  good  faith,  and  would  be  of  no  avail  against 
him. 

Again,  no  objection  to  recognizing  the  attorney's  lien  where 
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Lis  fi'L-s  are  not  taxable,  is  thus  stated  in  Forsythe  v.  Beveridgey 
52  111.  2G8,  4  Am.  Rep.  612:  "  There  would  be  cases  in  whicli  a 
very  unreasonable  portion  of  the  fruits  would  be  demanded  by 
the  attorney,  and  collected  under  the  pressure  he  could  bring  to 
bear  upon  his  client."  This  objection  is  declared  by  the  learned 
court  to  be  of  "great  weight."  Its  force  is  in  no  wise  diminished 
by  the  fact  that  a  judgment,  as  in  the  case  at  bar,  relates  to 
realty,  and  not  to  money  damages  only.  Conduct  of  the  kind, 
mentioned  would  merit  and  receive  the  severest  judicial  cen- 
sure, and  the  guilty  party  would  soon  find  himself  in  profes- 
sional disrepute.  But  it  is  sufiicient  for  us  to  say,  with  reference 
to  this  specific  objection;  1.  That,  as  already  declared,  fees 
to  be  determined  as  upon  a  quantum  meruit  are  clearly  cov- 
ered by  the  statute  considered;  and  2.  That  such  determina- 
tion takes  place  in  court  under  rules  of  evidence  and  princi- 
ples of  procedure  calculated  to  insure  justice  between  parties 
litigant. 

2.  A  second  question  fairly  presented  by  the  record  and  ar- 
guments before  us  is,  Can  a  suit  in  equity  be  maintained  by 
the  attorney  for  the  enforcement  of  his  lien,  when  the  employ- 
ment is  questioned,  and  the  amount  of  his  compensation  is 
unliquidated? 

Counsel  contend  that  since  a  court  of  equity  is  not  the 
proper  forum  to  entertain  inquiries  into  questions  of  contract, 
nor  the  proper  tribunal  to  hear  evidence  and  determine  the 
.reasonable  value  of  services  rendered,  these  matters  ought  to 
have  been  adjudicated  in  a  court  of  law.  They  say  that  plain- 
tiffs should  have  brought  their  action  in  a  legal  forum,  and 
there  had  all  controversy  concerning  the  contract,  as  well  as 
the  amount  of  compensation,  first  determined;  and  that  then 
they  might  perhaps  have  instituted  proceedings  in  equity  for 
the  enforcement  of  their  lien,  if  any  lien  they  had. 

The  distinction  between  causes  of  action  at  law  and  in 
equity  doubtless  remains.  No  attempt  has  been  made  to- 
abolish  it,  and  any  such  attempt  would  be  futile.  The  code 
merely  abolishes  forms  of  action,  substituting,  for  the  numer- 
ous common-law  forms,  but  one  general  method  of  pleading, 
whether  at  law  or  in  equity.  And  unless  a  court  of  equity 
would,  before  the  code,  have  been  properly  clothed  with  juris- 
diction over  the  cause  of  action  stated  in  the  complaint  before 
us,  the  action  cannot  be  maintained  in  equity  under  the  code: 
Bank  v.  Ford,  7  Col.  314. 

The  attorney's  lien,  whether  under  the  statute  or  at  com- 
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inon  law,  is  eqnitable  in  its  nature.  Even  the  decisions  in  this 
country,  which  confine  its  existence  and  application  to  the 
narrowest  limits,  always  speak  of  it  as  an  equitable  lien,  right, 
or  privilege.  It  is  not  property  in  the  thing  which  gives  a 
right  of  action  at  law.  It  is  a  charge  upon  the  thing  which 
is  protected  in  equity.  Courts  of  law  may  recognize  it  when 
the  res  is  in  possession  of  the  lienor,  and  the  owner  is  seeking 
to  deprive  him  of  such  possession.  But  where  the  thing  is  not 
in  possession,  and  some  affirmative  action  is  required  by  the 
attorney,  he,  like  other  lien  claimants,  must  seek  relief  in 
equity.  In  some  instances,  a  formal  suit  should  be  instituted; 
iu  others,  an  application  to  the  court  rendering  the  judgment 
for  the  proper  order  would  be  suflficient. 

The  main  purpose  of  plaintiffs  in  this  case  is  to  utilize  their 
lien  by  subjecting,  through  it,  the  rents  and  real  estate,  if  need 
be,  recovered  by  their  exertions,  to  the  payment  of  their  claim 
for  services.  Since  the  employment  by  the  different  guardians 
and  the  amount  of  compensation  are  controverted  matters,  it 
becomes  incidentally  necessary  to  investigate  and  determine 
these  questions.  If  plaintiffs  intruded  themselves  into  the 
cases  without  employment,  and  their  voluntary  services  were 
objected  to  and  repudiated,  or  if  they  have  been  paid  all  those 
services  are  reasonably  worth,  the  statute  gives  them  no  lien. 
But  since  a  court  of  equity  is  the  only  forum  that  can  enforce, 
by  proper  decree,  the  lien  rights,  we  are  of  opinion  that  this  is 
one  of  the  cases  wherein  such  court  may  take  and  retain  juris- 
diction for  all  purposes.  Having  assumed  jurisdiction  to  en- 
force the  lien,  it  would  be  encouraging  a  multiplicity  of  suits, 
and  in  this,  as  in  other  respects,  contrary  to  established  pro- 
cedure in  equity,  to  say  that  the  court  of  equity  shall  not 
determine  the  incidental  though  material  legal  questions  in- 
volved. Appellants  waived  the  right,  if  any  such  right  they 
had,  to  have  a  jur}'  summoned  to  try  any  of  the  questions  of 
fact  presented,  by  consenting  in  open  court  to  the  trial  by  a 
referee  of  "  all  the  issues  of  law  and  of  fact."  We  do  not  say 
that  plaintiffs  could  not  have  proceeded  otherwise;  but  we  are 
of  the  opinion  that,  under  the  circumstances,  the  suit  is  "  a 
proper  civil  action,"  within  the  meaning  of  the  statute. 

3.  It  is  asserted  that,  under  the  contract  of  employment, 
plaintiffs  are  bound  to  look  to  the  several  guardians  alone  for 
their  compensation;  that  while,  perhaps,  the  guardians  may 
secure  reimbursement  from  the  ward's  estate,  yet  neither  the 
wards  nor  their  estate  can,  by  plaintiffs,  be  directly  proceeded 
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against  and  held  liable.  It  is  obvious  that  this  objection,  if 
well  taken,  is  decisive  against  plaintiffs'  right  of  action  in  the 
present  suit;  for  if  plaintiffs  can  neither  look  to  the  wards  nor 
their  estate  for  the  compensation  demanded,  of  course  no  lien 
can  be  decreed,  and  this  equitable  action  must  fail. 

Counsel's  proposition  is  based  upon  the  rule  that  at  common 
law  the  guardian  can,  in  general,  make  no  contract  binding 
upon  the  person  or  estate  of  the  ward:  Simmons  v.  Almy,  100 
Mass.  239;  1  Parsons  on  Contracts,  134-136;  Schouler  on  Do- 
mestic Relations,  463;  Stevenson  v.  Bruce,  10  Ind.  397;  Ten- 
ney  v.  Evans,  14  N.  H.  343.  This  rule  seems  to  be  sanctioned 
by  a  strong  preponderance  of  authority,  so  far  as  common-law 
actions  are  concerned.  In  such  actions,  the  guardian's  con- 
tract and  liability,  except  for  necessaries  under  certain  cir- 
cumstances, are,  in  general,  dealt  with  by  the  creditor  as 
purely  personal.  But  this  is  not  an  action  at  law,  nor  is  it 
against  the  wards  or  their  estate,  generally.  It  is  a  suit  in 
equity  for  the  enforcement  of  a  statutory  lien  upon  a  specific 
portion  of  the  ward's  property.  The  land  and  the  rents  recov- 
ered in  the  original  Reithman  suit  belong  to  a  trust  estate; 
but,  by  virtue  of  the  statute,  they  are  nevertheless,  it  is 
claimed,  encumbered  with  the  attorney's  lien. 

We  have  already  decided  that,  in  general,  the  attorney's 
lien  upon  a  judgment  recovered  by  him,  and  belonging  to  his 
client,  reaches  the  fruits  of  such  judgment,  though  realty  be 
the  subject-matter  in  controversy.  We  have  also  held  that 
this  lien  may  be  enforced,  by  a  suit  in  equity,  directly  against 
the  property  burdened  therewith.  Are  these  conclusions  re- 
garding the  force  and  effect  of  the  statute  erroneous,  and  is 
the  statute  itself  inapplicable,  where  the  fruits  of  the  judg- 
ment recovered,  whether  consisting  of  money  or  land,  become 
part  of  a  trust  estate? 

The  statutory  guardian  in  Colorado  is  invested  with  the 
general  charge  and  management  of  the  ward's  estate,  real  as 
well  as  personal.  Such  control  is,  of  course,  subject  to  the 
limitations,  express  and  implied,  contained  in  the  statute. 
The  guardian  is  also  authorized  to  prosecute  and  defend  all 
cases  relating  to  the  ward's  estate.  It  is  his  duty  to  recover 
the  ward's  real  property  when  wrongfully  appropriated  or 
withheld,  and  to  demand,  sue  for,  and  receive  all  moneys  be- 
longing to  the  ward. 

It  might  have  been  better  had  Mrs.  Kershow  first  obtained 
from  the  probate  court  an  express  command  or  license  to  in- 
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stitute  and  prosecute  to  judgment  the  original  suit  against 
Reithman;  but  she  and  the  other  guardians  would  have  been 
derelict  in  the  discharge  of  their  ofl&cial  duty  had  they  failed, 
either  with  or  without  such  consent,  to  proceed  as  they  did. 
Their  power  and  authority  in  the  premises,  however,  could  not 
now  be  successfully  questioned,  nor  is  there  any  attempt 
to  challenge  them.  That  suit  was  instituted  for  the  benefit  of 
the  wards.  The  relation  of  attorney  and  client  may  have  ex- 
isted between  plaintififs  and  the  guardians,  yet  the  suit  was 
prosecuted  in  the  name  of  the  wards,  and  they  were  the  real 
clients  as  well  as  the  real  parties  in  interest.  The  services 
of  plaintiffs  added  greatly  to  the  value  of  the  wards'  estate 
without  in  the  least  benefiting  the  guardians,  who  neither 
sought  nor  derived  any  personal  advantage  through  the  suit. 
In  making  and  continuing  the  contract  of  employment  with 
plaintiflfe,  the  guardians  acted  solely  in  their  oflBcial  capa- 
city. There  appears  to  have  been  no  intention,  either  on 
the  part  of  plaintiffs  to  look  to  the  guardians  alone  for  com- 
pensation, or  on  the  part  of  the  guardians  to  incur  individual 
liability  in  connection  therewith.  This  compensation  will 
ultimately  become  a  charge  upon  the  whole  of  the  estate, 
should  the  right  to  treat  it  as  a  direct  and  superior  charge 
upon  a  specific  part  of  the  estate  be  denied.  Sustaining  the  lien 
avoids  circuity  of  proceeding  as  well  as  increased  expense  and 
annoyance;  therefore  the  true  interest  of  the  wards  themselves, 
like  that  of  all  other  persons  concerned,  will  be  best  subserved 
by  recognizing  the  application  of  the  statute. 

While  the  guardian  who  employs  counsel  in  behalf  of  the 
estate  is  ordinarily  regarded  as  the  client,  a  court  of  equity, 
acting  under  the  lien  statute,  should  so  far  disregard  this  tech- 
nical rule  as  to  recognize  the  clientage  of  the  real  party  in 
interest;  and  after  careful  deliberation,  we  have  no  hesitancy 
in  declaring  that  such  a  court,  governed  by  the  considerations 
above  mentioned,  and  others  that  might  have  been  but  are  not 
stated,  should  enforce  the  lien  in  the  present  as  in  other  cases. 
It  is  believed  that  this  is  a  question  of  first  impression  in 
Colorado;  and  if  the  above  conclusion  can  be  said  to  conflict 
with  the  position  sometimes  taken  in  relation  to  the  attorney's 
charging  lien  and  trust  funds,  we  feel  at  liberty  to  recognize 
the  foregoing  modification  thereof,  sanctioned,  as  we  think, 
by  reason  as  well  as  the  statute. 

4.  If  the  views  above  stated  be  correct,  it  follows  that  the 
three  guardians  preceding  Patterson  are  not  necesfary  parties 
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defendant  to  the  present  proceeding.  Their  official  character 
wholly  terminated  prior  to  the  rendering  of  the  decree  in  the- 
first  suit  against  Reithman;  and  if  they  were  liable  at  all^ 
their  liability  is  ignored  by  plaintiff,  so  far  as  this  proceedings 
is  concerned. 

5.  The  objection  of  counsel  for  appellant  to  the  testimony  of 
plaintiffs  themselves  must  be  overruled.  If  the  present  suit 
can  be  regarded  as  in  any  sense  within  the  purview  of  section 
3641,  General  Statutes,  relied  on  by  appellants  in  support  of 
this  objection,  the  evidence  mentioned  was  nevertheless  ad- 
missible; for  the  facts  to  which  plaintiffs  testified  "occurred  " 
subsequent  to  the  decease  of  the  defendants  Fillmore's  ances- 
tor; and  hence  this  testimony  is  within  the  first  exception 
stated  in  the  section  named. 

6.  The  assertion  that  there  was  a  misjoinder  of  parties 
plaintiff  will  not  be  sustained.  It  has  been  said  that  "  the 
court  exercises  a  sound  discretion,  without  adhering  to  any  in- 
flexible rule,  in  determining  whether  there  has  been  a  mis- 
joinder of  parties  in  equity":  1  Daniell's  Chancery  Practice^ 
note  3,  p.  303.  The  supposed  misjoinder  in  this  case  is  duer 
to  the  admission  of  Macon  into  the  firm  of  Wells  and  Smith 
after  the  employment  began,  thus  in  effect  creating  a  new 
partnership.  The  object  of  both  plaintiff  firms  was  to  secure 
a  lien  upon  the  same  funds  and  the  same  premises  for  services 
rendered  to  the  same  parties  in  the  same  proceeding.  Both- 
firms,  and  the  individuals  composing  them,  were  in  exactly 
the  same  manner  interested  in  the  result  of  the  suit  and  la- 
the property  sought  to  be  subjected  to  the  attorney's  lien^ 
Under  these  circumstances,  and  in  view  of  the  equitable  prin- 
ciple above  stated,  we  would  hesitate  in  holding  that  thero 
was  such  a  misjoinder  of  parties  plaintiff  as  rendered  the  com- 
plaint, or  the  proceeding  in  equity,  obnoxious  to  objection,  by^ 
demurrer  or  otherwise. 

But  it  is  unnecessary  to  further  discuss  or  to  determine  this 
question  of  pleading.  The  alleged  misjoinder  appears  on  the 
face  of  the  complaint.  When  the  demurrer  was  overruled,, 
appellants  filed  their  answer  and  went  to  trial.  By  so  doing,^ 
they  waived  their  right  to  be  heard  in  this  court  upon  the 
present  objection:  Bliss  on  Code  Pleading,  sec.  417;  Tennant 
V.  PJister,  45  Cal.  270;  Schoelkopf  v.  Leonard,  8  Col.  159;  Webh 
V.  Smilh,  6  Id.  365;  Green  v.  Taney,  7  Id.  278. 

7.  As  to  the  alleged  conflict  between  the  testimony  of  Wells,, 
on  one  side,  and  Patterson,  Irwin,  and  Charles  on  the  other,  it 

Ax.  St.  Rep.,  Vol.  in.— 37 


$78  Fillmore  v.  Wells.  [Col. 

is  suflBcient  to  say  that,  so  far  as  there  is  any  real  and  material 
■inconsistency,  the  testimony  of  Wells  is  fortified  by  that  of 
•other  witnesses,  and  also  by  circumstances  in  evidence.  We 
would  not  feel  justified  in  holding  that  the  referee  and  the 
court  erred  in  their  finding  as  to  the  making  and  continuance 
of  the  original  contract. 

8.  Finally,  it  is  claimed  that  the  compensation  allowed  in 
this  case  is  excessive.  The  amount  is  large,  but  the  services 
extended  through  a  series  of  years,  in  different  courts.  Some 
•of  the  questions  litigated  in  the  original  suit  seem  to  have 
heen  complicated  and  difficult.  The  result  of  the  proceeding 
mas  a  victory  for  the  wards,  and  the  fruits  of  the  victory 
were  upwards  of  twenty  thousand  dollars  in  value.  Upon  the 
•question  as  to  what  would  be  a  reasonable  compensation  for 
•all  the  services  rendered,  ten  disinterested  witnesses  were 
■sworn  as  experts,  all  of  whom  rank  among  the  leading  mem- 
bers of  the  bar  of  the  state.  Eight  of  these  experts  estimated 
the  value  of  such  services  at  various  sums,  not  less  than  six 
thousand  dollars,  nor  more  than  eight  thousand  dollars;  the 
two  others  estimated  the  same  at  from  two  thousand  five  hun- 
dred to  three  thousand  dollars.  It  is  evident  that  the  referee 
^nd  court  found  in  accordance  with  the  decided  weight  of 
•oxpert  testimony;  and,  under  all  the  circumstances  disclosed, 
-we  are  not  prepared  to  say  that  their  finding  and  judgment 
are  wrong. 

We  have  not  overlooked  the  fact  that  the  attorney's  lien 
statute,  as  adopted  in  1861,  readopted  in  1868,  and  repub- 
lished in  1876,  contained  the  adverb  or  conjunction  "  when," 
instead  of  the  relative  pronoun  "which"  (found  in  the  General 
Statutes),  at  the  beginning  of  the  last  clause  thereof.  But 
this  is  a  matter  of  no  consequence,  for  with  either  of  the  words 
the  legislative  meaning  is  clearly  the  same.  That  body  in- 
tended, in  the  part  of  the  section  referred  to,  to  say  that  the 
lien  conferred  therein  should  be  enforced  by  the  proper  civil 
action. 

Perceiving  no  fatal  error  in  the  record  before  us,  the  decree 
of  the  district  court  will  be  afiirmed. 


Attorney's  Lien,  it3  Nature  and  Extent,  and  to  what  judgment  it 
.ai,ttaches:  See  Humphrey  v.  Broiordng,  95  Am.  Dec.  446,  and  note  454;  Forsythe 
V.  Beveridrje,  4  Am.  Rep.  G12. 

Objection  of  Misjoinder  or  Non-joinder  of  parties  cannot  be  raised  on 
.Appeal:  Beard  v.  Knox,  63  Am.  Dec.  125,  and  note.     If  not  taken  by  de<i 
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inurrcr  or  answer,  it  is  deemed  waived:  Donnellv.  Walsli,  88  Id.  3Ql;Atvarex 
V.  Brannan,  68  Id.  274,  note  280. 

Findings  op  Court  will  not  ee  Disturbed  because  of  a  conflict  of  evi- 
dence: Lickv.  Wadden,  95  Am.  Dec.  175;  Wilcoxson  v.  Burton,  87  Id.  66,  and 
note;  Erwin  v.  Shafer,  72  Id.  613;  Gabbert  v.  Jefferaonville  R.  R.  Co.,  71  Id.  368. 


McPhee  v.  O'Eourke. 

[10  Colorado,  SOl.1 

Homestead. — Under  Colorado  Statute,  the  wife  has  the  character  of  a 
head  of  a  family,  while  occupying  with  her  husband  her  property  as  a 
home,  so  as  to  enable  her  to  designate  and  affect  it  with  the  character  of 
a  homestead,  so  as  to  exempt  it  from  seizure  and  sale  for  the  joint  debt 
of  herself  and  husband. 

Homestead.  —  Under  Colorado  Statute,  the  wife  while  occupying  with 
her  husbaui  her  property  as  a  home  may  designate  and  affect  it  with 
the  character  of  a  homestead,  so  as  to  exempt  it  from  seizure  and  sale, 
even  when  such  designation  is  made  for  the  purpose  of  preventing  the 
joint  creditor  of  the  husband  and  wife  from  collecting  his  debt  due  him 
for  material  used  in  improvements  upon  the  property  before  it  was  so 
designated  as  a  homestead. 

Homestead.  —  When  Conveyance  to  Wife  is  made  by  the  husband  for 
the  purpose  of  placing  the  homo  beyond  the  roach  of  his  creditors,  the 
wife  is  not  precluded  froi.i  claiming  the  benefit  of  the  homestead  statute, 
even  as  against  such  creditors. 

Action  to  set  aside  a  sale,  and  to  enjoin  a  sheriff  from 
making  a  deed  to  certain  premises  claimed  as  a  homestead 
by  Bridget  O'Rourko,  defendant  here,  but  plaintiff  below,  who 
alleged  in  her  complaint  the  ownership  and  possession  of  a 
certain  house  and  lot  in  the  city  of  Denver;  that  she  had 
been  seised  and  in  the  possession  thereof  since  the  first  day 
of  February,  1883;  that  from  that  time  until  April  17,  1883, 
she  had  been,  and  still  remained,  a  householder,  the  head  of 
a  family,  and  occupied  the  premises  with  her  family  as  a 
homestead;  that  on  February  6, 1883,  she  duly  registered  and 
designated  such  premises  as  a  homestead  upon  the  records  of 
the  county,  at  the  same  time  that  the  deed  conveying  the 
property  to  her  was  recorded;  that  on  February  17,  1883, 
McPhee  and  McGinnity  recovered  judgment  against  herself 
and  husband,  Dennis,  jointly,  upon  which  execution  issued  to 
the  sheriff  of  the  county,  who  sold  the  premises  on  March  12, 
1883,  to  McPhee  and  McGinnity,  and  issued  to  them  a  certifi- 
cate of  sale.  Mrs.  O'Rourke  had  judgment  in  the  court  beloj^r. 
Other  facts  are  stated  in  the  opinion. 
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Markham,  Patterson,  and  ThomaSj  for  the  plaintiflfs  in  error. 
/.  P.  Brockway,  for  the  defendant  in  error. 

Stallcup,  C.  By  the  record  and  argument  three  questions 
are  presented  for  consideration:  — 

1.  Under  our  statute  concerning  homesteads,  has  the  wife 
the  character  of  a  head  of  the  family,  while  occupying  with 
her  husband  her  property  as  a  home,  to  enable  her  to  desig- 
nate and  effect  such  home  with  the  character  of  a  homestead, 
so  as  to  exempt  it  from  seizure  and  sale  for  the  joint  debt  of 
herself  and  husband?  The  first  and  fourth  sections  of  the 
statute  are  as  follows:  — 

"  Sec.  1.  Every  householder  in  the  state  of  Colorado,  being 
the  head  of  a  family,  shall  be  entitled  to  a  homestead  not  ex- 
ceeding in  value  the  sum  of  two  thousand  dollars,  exempt 
from  execution  and  attachment  arising  from  any  debt,  con- 
tract, or  civil  obligation  entered  into  or  incurred  after  the  first 
day  of  February  in  the  year  of  our  Lord,  1868." 

"  Sec.  4.  When  any  person  dies  seised  of  a  homestead,  leav- 
ing a  widow,  a  husband,  or  minor  children,  such  widow  or 
husband  or  minor  children  shall  be  entitled  to  the  home- 
stead." 

In  the  enactment  of  these  provisions  the  legislature  recoj^- 
nized  a  married  woman  as  a  person  possessing  to  some  extent 
the  character  of  a  householder  and  head  of  a  family,  though 
living  with  her  husband.  The  purpose  of  the  statute  is  to 
preserve  the  home  for  the  family.  When  the  wife  is  the 
owner  of  the  property  occupied  as  the  home  of  the  family,  she 
is  the  only  one  capable  of  investing  it  with  the  exemption 
character  provided  by  the  statute.  Under  our  statutes,  the 
married  woman  never  did  occupy  the  dwarfed  position  that 
afflicted  her  under  the  common  law.  Since  the  act  of  our 
legislature  of  1874,  the  married  woman  has  been  without  dis- 
ability concerning  her  property  and  property  rights;  and  at 
the  time  of  the  passage  of  the  homestead  act  in  1868,  she 
owned  and  controlled  all  property  she  brought  to  the  mar- 
riage independent  of  her  husband,  had  power  to  carry  on 
business  in  her  own  name,  to  sue  and  be  sued  as  if  single,  and 
to  acquire  property  by  her  earnings  and  business,  and  to  hold 
the  same  as  if  single.  So  we  conclude  that  in  the  nature  of 
things,  and  in  the  legislative  mind,  the  husband  and  wife 
both  possess  the  character  of  a  householder  and  head  of  a 
family,  at  least  to  the  extent  to  enable  either  of  them  owning 
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the  home  they  occupy  as  such  to  designate  it  as  a  homestead, 
and  that  the  statute,  as  is  clearly  apparent  from  the  language 
used  in  section  4  above  quoted,  is  expressive  of  such  view: 
Thompson  on  Homesteads,  sees.  220-222. 

2.  Should  the  act  designating  the  homestead  operate  as 
against  a  creditor  for  material  used  in  improvements  upon 
the  property  before  it  was  so  designated?  As  to  this  question, 
it  is  sufficient  to  say  that  there  is  no  proviso  in  the  statute 
against  such  operation.  By  failing  to  take  the  steps  necessary 
to  secure  a  lien  upon  the  premises,  under  the  provisions  of  our 
mechanic's-lien  act,  the  right  to  subject  the  premises  to  such 
debt  was  lost. 

3.  Does  it  vitiate  the  homestead  character  of  the  property 
when  the  designation  thereof  as  a  homestead  was  for  the  pur- 
pose of  preventing  the  creditor  from  collecting  his  debt?  The 
purpose  of  the  designation  of  the  property  as  a  homestead  is  to 
put  it  out  of  the  reach  of  creditors  while  occupied  as  a  home; 
and  such  purpose,  and  the  consequent  result  of  such  designa- 
tion, are  warranted  by  the  statute,  though  occurring  after  the 
debt  was  contracted,  and  immediately  before  the  creditor  had 
attached  or  levied  upon  the  property,  and  though  the  debtor 
had  no  other  property  liable  for  his  debt:  Barnett  v.  Knight^  7 
Col.  365.  In  no  way  does  the  statute  rest  upon  the  principles 
of  equity,  nor  in  any  way  yield  thereto.  By  it  we  see  the 
policy  of  the  state  is  to  preserve  the  home  to  the  family  even 
at  the  sacrifice  of  just  demands,  for  the  reason  that  the  preser- 
vation of  the  home  is  deemed  of  paramount  importance. 

The  exemption  under  the  homestead  act  being  confined  to 
debts  contracted  after  the  passage  of  the  act,  it  may  well  be 
said  that  there  can  be  no  superior  or  controlling  equity  in  the 
premises,  and  he  who  gives  credit  does  so  with  knowledge  of 
the  statute,  and  the  purpose  and  policy  thereof,  as  well  as  the 
additional  risk  thereby  occasioned.  And  whether  the  title 
to  the  home  be  in  the  maternal  or  paternal  head  of  the 
family,  they  occupy  a  position  in  relation  to  the  state  making 
it  more  important  that  such  home  should  be  preserved  to  them 
than  that  it  should  be  taken  to  pay  the  legal  demands  against 
them  collectible  by  attachment  and  execution.  The  duty  and 
relation  to  the  state  in  such  case  are  of  higher  import  than  the 
duty  and  relation  to  such  creditor.  In  the  first  section  of  his 
work  on  homesteads  and  exemptions,  Mr.  Thompson  reproduces 
some  expressions  from  eminent  sources  upon  this  view,  as 
follows:  "The  late  Senator  Benton,  advocating  in  the  United 
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States  senate  the  adoption  of  a  general  homestead  policy,  said: 
'Tenantry  is  unfavorable  to  freedom.  It  lays  the  foundation 
for  separate  orders  in  society,  annihilates  the  love  of  country, 
and  weakens  the  spirit  of  independence.  The  tenant  has,  in 
fact,  no  country,  no  hearth,  no  domestic  altar,  no  household 
god.  The  freeholder,  on  the  contrary,  is  the  natural  supporter 
of  free  government,  and  it  should  be  the  policy  of  republics 
to  multiply  their  freeholders,  us  it  is  the  policy  of  monarchies 
to  multiply  their  tenants.'  '  There  is,' said  Tarbcll,  J.,  in  a 
•case  in  Mississippi,  'unquestionably,  no  greater  incentive  to 
virtue,  industry,  and  love  of  country  than  a  permanent  "home," 
around  which  gather  the  affections  of  the  family,  and  to  which 
the  members  fondly  turn,  however  widely  they  may  become 
dispersed.'  'The  law,'  said  the  supreme  court  of  Iowa,  in  an 
early  case,  'is  based  upon  the  idea  that,  as  a  matter  of  pubhc 
policy  for  the  promotion  of  the  prosperity  of  the  state,  and  to 
render  independent  and  above  want  each  citizen  of  the  govern- 
ment, it  is  proper  he  should  have  a  home, — a  homestead, — 
where  his  family  may  be  sheltered  and  live  beyond  the  reach 
of  financial  misfortune,  and  the  demands  of  creditors  who 
have  given  credit  under  such  law.  And  this  policy  is  charac- 
terized as  "liberal"  and  "benevolent."'" 

It  is  also  contended  by  counsel  for  plaintifif  in  error  that 
this  property  was  acquired  by  the  defendant  in  error,  Bridget 
O'Rourke,  by  a  conveyance  from  her  said  husband,  Dennis 
O'Rourke,  who  was  jointly  indebted  with  her  on  the  said  de- 
mand of  the  said  McPhee  and  McGinnity;  that  such  convey- 
ance was  without  consideration  and  in  fraud  of  his  creditors, 
the  said  McPhee  and  McGinnity;  and  that  such  conveyance 
should  be  held  void,  and  the  property  applied  to  the  discharge 
of  his  said  debt;  that  it  was  not  rightfully  her  property  when 
she  designated  it  as  a  homestead.  Such  are  the  premises  for  a 
creditor's  bill  in  equity,  the  consideration  of  which  is  imprac- 
ticable in  this  action  by  reason  of  the  want  of  Dennis  O'Rourke 
as  a  party  to  the  action:  Allen  y.  Tritch^b  Col.  222.  But  even 
had  the  husband,  Dennis  O'Rourke,  been  made  a  party,  the 
legal  status  of  the  parties  here  would  remain  unchanged.  The 
judgment  of  plaintiffs  in  error  was  against  both  the  husband 
and  wife,  Dennis  and  Bridget  O'Rourke.  The  conveyance  of 
the  property  from  one  to  the  other  could  in  no  way  prejudice 
plaintiffs  in  error  in  the  collection  of  their  judgment,  as  it  is 
not  such  a  conveyance  as  one  conveying  the  property  to  a  per- 
Bon  whose  property  would  be  beyond  the  reach  of  the  judgment. 
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Besides,  it  has  been  held  that  when  a" conveyance  to  the  wife- 
is  made  or  caused  to  bo  made  by  the  husband  for  the  purpose 
of  placing  the  home  beyond  the  reach  of  his  creditors,  the  wife 
is  not  precluded  thereby  from  claiming  the  benefit  of  the  home- 
stead statute,  even  as  against  such  creditors:  Orr  v.  Schraft,. 
22  Mich.  260;  Edmonson  v.  Meacham,  50  Miss.  39.  The  decree: 
should  be  affirmed. 

Macon,  C,  and  Rising,  C,  concurred. 

By  Court.  For  the  reasons  assigned  in  the  foregoing  opin- 
ion, the  decree  of  the  superior  court  of  the  city  of  Denver  is 
affirmed.  

While  Wife  has  been  Held  to  be  the  head  of  the  family  in  some  ia- 
stances  (see  note  to  Wade  v.  Jones,  CI  Am.  Dec.  5S7),  Thompson  on  Home- 
steads and  Exemptions,  section  GOO.  lays  down  the  rule  that  the  husband  is  the 
head  of  the  family,  and  that  while  he  is  alive  the  wife  cannot  claim  the 
benefit  of  the  homestead  exemption  statute  as  to  a  forced  sale  against  him, 
and  it  has  been  doubted  if  the  wife  could  claim  a  homestead  out  of  her  sep- 
arate property:  Bevalk  v.  Kraemer,  C8  Am.  Dec.  304,  but  see  note  309, 
showing  that  the  wife  may  be  the  head  of  the  family. 

Voluntary  Conveyance  from  Husband  to  Wife  to  hinder  and  delay 
his  creditors  does  not  aflfect  her  right  to  a  homestead  in  the  property:  BuoJi* 
V.  Ilooke,  31  Am.  Rep.  G42,  and  note;  Furrow  v.  Athey,  59  Id.  8G7;  Higgs  v. 
Sterling,  1  Am.  St.  Rep.  554. 


Evans  v.  Young. 

[10  Colorado,  316.1 

When  Lessor,  being  the  Owner  of  Entire  Estate,  subject  only  to  & 
lease,  buys  the  leasehold,  and  thereby  becomes  vested  with  the  entire 
estate,  he  does  not  thereby  remove  the  encumbrance  of  a  mechanic'* 
lien  created  upon  the  leasehold  estate  during  the  tenancy,  but  the  entire- 
estate  remains  liable  for  the  lien. 

Where  Owner  of  Estate  Unites  the  leasehold  with  the  fee,  and  at  the- 
time  of  purchasing  the  leasehold  has  full  knowledge  of  the  existence  of 
a  mechanic's  lien  against  it,  no  equitable  consideration  exists  for  th» 
separation  of  the  two  estates,  but  an  absolute  merger  will  be  held  to  take: 
place,  making  the  entire  estate  liable  for  the  lien. 

Where  Record  Fails  to  Snow  that  Judgment  by  Default  was  not 
properly  entered,  the  regularity  of  the  proceedings  will  be  presumed,. 
and  it  will  also  be  presumed  that  any  notice  required  was  given. 

This  action  was  brought  by  Young  and  Savin  to  foreclose 
and  enforce  a  mechanic's  lien  against  the  Denver  and  Nata- 
torium  and  Physical  Culture  Association,  the  Colorado  Mort- 
gage and  Investment  Company,  J.  H.  Jones,  and  J.  Evans^ 
It  appears  that  the  lien  was  for  building  materials  furnished 
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said  Natatorium  Association  on  premises  held  by  it  under  a 
lease  from  Evans.  The  said  mortgage  company  and  Jones 
■were  made  parties  because  a  deed  of  trust  conveying  the 
leasehold  to  Jones  had  been  made  by  the  association  for  the 
purpose  of  securing  a  loan  from  the  mortgage  company  to 
the  association;  and  Evans  was  made  party  because  ho 
-owned  the  estate  subject  to  the  lease,  and  was  supposed  to 
have  acquired  the  leasehold  by  purchase.  It  also  appears 
that  at  the  time  the  loan  was  made,  the  association  conveyed 
its  leasehold  interest  in  trust  to  said  Jones  as  security,  and 
that  it  assigned  and  delivered  the  lease  to  the  mortgage  com- 
pany for  the  same  purpose.  The  association  failed  to  pay  the 
loan  when  due,  and  the  deed  of  trust  was  foreclosed,  the  mort- 
gage company  becoming  the  purchasers  of  the  leasehold  at 
foreclosure  sale,  subject  to  the  mechanic's  lien.  Afterwards, 
the  mortgage  company  paid  the  rent  due,  and  for  a  valuable 
consideration  sold  and  assigned  their  leasehold  interest  and 
delivered  the  lease  to  said  Evans,  thus  vesting  in  him  the 
leasehold  and  the  fee.  These  facts  appearing,  the  trustee  and 
mortgagee  were  dismissed  as  parties,  and  judgment  was  taken 
by  default  against  the  association,  to  the  extent  of  limiting 
the  mechanic's  lien  to  the  leasehold  estate,  and  a  decree  was 
entered  in  favor  of  said  Evans,  and  against  Young  and  Savin, 
from  which  decree  an  appeal  was  taken  to  the  district  court, 
•where  a  referee  found  that  said  Evans  purchased  the  lease- 
hold with  notice  of  thb  mechanic's  lien  against  it,  and  that 
Young  and  Savin  have  a  lien  against  the  premises  held  by 
Evans.  The  referee  prepared  a  decree  to  foreclose  and  en- 
force this  lien,  the  court  adopted  the  decree,  and  Evans  ap- 
peals.    Other  facts  appear  in  the  opinion. 

M.  C.  Dillon,  for  the  appellant. 

John  L.  Jerome,  for  the  appellees. 

Stallcup,  C.  Counsel  for  appellant  in  their  argument 
liave  arranged  the  errors  assigned  under  three  heads,  and 
liave  accordingly  presented  the  same  for  consideration. 

1.  It  is  argued  that  the  lessee  cannot  bind  the  estate  of  the 
lessor  with  a  lien.  This  proposition  may  be  conceded;  but 
when  the  lessor,  being  the  owner  of  the  entire  estate,  subject 
only  to  the  lease,  buys  the  said  leasehold  estate,  and  thereby 
becomes  vested  with  the  entire  estate,  and  possession  and  con- 
trol thereof,  he  does  not  thereby  remove  the  encumbrance  of  a 
third  party  upon  the  estate  so  purchased.     By  so  uniting  the 
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two  estates,  the  lesser  estate  became  extinguished  by  sinking 
into  the  greater  estate,  leaving  the  lien  resting  upon  the  entire 
estate,  unless  the  two  estates  for  equitable  purposes  should  be 
held  and  treated  as  being  separate  and  distinct.  From  the 
evidence  it  appears  that  appellant  sold  and  conveyed  the  en- 
tire estate.  Having  so  done,  it  may  be  doubtful  if  he  could 
thereafter  be  permitted  to  treat  the  leasehold  estate  and  the 
fee  as  separate  and  distinct:  James  v.  Morey,  2  Cow.  268; 
Koenig  v.  Mueller,  39  Mo.  165. 

But  the  two  estates,  when  owned  by  the  same  person,  are 
only  regarded  in  equity  as  separate  when  equitable  considera- 
tions justify  or  require  such  action;  and  since  appellant  pur- 
chased the  lease  with  full  knowledge  of  the  lien  rights  of 
appellees,  and  since  the  leasehold  estate  was  of  much  greater 
value  than  the  amount  of  the  lien,  as  evidenced  by  the  sum 
paid  therefor  by  appellant,  we  are  of  the  opinion  that  no  equi- 
table consideration  exists  requiring  us  to  hold  that  an  absolute 
merger  did  not  take  place:  Smith  v.  Roberts,  91  N.  Y.  476; 
Koenig  v.  Mueller,  supra. 

2.  It  is  argued  that  the  decree  was  invalid  as  to  the  Nata- 
torium  association,  and  consequently  invalid  as  to  appellant. 
This  argument  rests  upon  the  assumption  that  judgment  was 
rendered  against  the  association  without  legal  notice  of  the 
proceedings  after  appeal.  Assuming  that  appellant  has  the 
right  to  question  this  part  of  the  decree,  we  must  declare 
the  objection  not  well  taken.  The  prayer  for  the  appeal  and 
order  of  the  county  court  allowing  the  same  are  general,  and 
covered  the  entire  decree.  Counsel  for  appellant  do  not  ques- 
tion the  right  of  Young  and  Savin  to  take  the  appeal  in  this 
way.  They  assume  that  the  whole  cause,  by  the  appeal,  was 
taken  to  the  district  court  for  a  trial  de  novo.  The  decree  in  the 
district  court,  which  is  part  of  the  record  proper,  recites  the 
filing  therein  of  the  amended  complaint,  the  answer  thereto  of 
appellant,  and  the  entry  of  default  against  the  association. 
There  is  nothing  in  the  record  to  show  that  this  default  was 
not  properly  entered,  and,  in  favor  of  the  regularity  of  the 
proceedings,  the  presumption  arises  that  any  notice  required 
was  given.  If  notice  was  not  given  the  association  of  the  pro- 
ceedings, the  record  does  not  show  the  fact;  and  if  the  record 
omits  or  misrecites  any  material  matter,  counsel  should  have 
procured  a  correction  thereof. 

3.  It  is  argued  that  the  decree  was  not  supported  by  the 
evidence.     It  is  contended,  on  the  part  of  appellant,  that  the 
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evidence  shows  that  the  said  building  materials  were  not 
sold  upon  credit  to  the  said  association,  but  to  one  Griffith, 
and  on  this  account  there  was  no  right  to  a  lien.  If  such 
were  the  facts  in  the  case,  they  might  defeat  the  lien;  but 
from  the  evidence  adduced,  the  findings  were  against  this 
view,  and  we  see  no  reason  to  disturb  such  findings.  It  is  also 
contended  that  the  building  provided  for  by  the  terms  of  the 
lease  was  not  completed  in  the  time  therein  specified,  and  tho 
lease,  by  its  terms,  was  subject  to  forfeiture.  Bo  this  as  it 
may,  the  lease  never  was  forfeited,  and  the  leasehold  estate 
never  was  so  terminated,  as  no  forfeiture  was  ever  claimed  or 
asserted  by  appellant.  He  preferred  to  acquire  the  estate  by 
purchase,  after  receiving  the  rental  to  April  1st,  ttiereby  repel- 
ling any  claim  or  intention  of  a  forfeiture  thereof;  ho  then 
purchased  the  leasehold  estate,  together  with  the  improve- 
ments and  materials  on  the  premises,  and  so  received  posses- 
sion thereof  It  is  therefore  apparent  that  he  did  not  acquire 
the  leasehold  estate  by  forfeiture,  but  by  purchase. 
The  decree  should  be  affirmed. 

Macon,  C,  and  Rising,  C,  concurred. 

By  Court.     For  the  reasons  assigned  in  the  foregoing  opin- 
ion, the  decree  of  the  district  court  is  affirmed. 


Mechanic's  Lien  Attaches  to  What  Estate:  Lyon  v.  McGvffey,  45  Am. 
Dec.  675,  and  extended  note  678-680;  note  to  Loonie.  v.  Hogan,  61  Id.  697. 
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110  COLOEADO,  S27.r 

Legal  Effect  of  Plea  of  Tender  is  an  irrebutable  presumption  of  in- 
debtedness to  the  extent  of  tho  tender;  and  when  it  is  brought  into  court, 
that  amount  is  considered  as  stricken  from  the  complaint;  and  if  more  is 
claimed,  plaintiff  proceeds  for  the  excess  of  his  demand  above  the  tender 
only. 

Demurrer  Admits  All  Material  Facts  Well  Pleaded,  and  all  necessary 
intendments  and  inferences  as  to  such  facts  as  the  demurrer  applies,  but 
all  facts  not  alleged  in  the  pleading  attacked  by  demurrer  or  necessarily 
inferred  are  assumed  not  to  exist. 

Argumentative  Pleading  is  Bad  under  all  systems  of  practice. 

Relation  of  Stockholders  to  Corporation  whoso  stock  they  hold  is  that 
of  contract,  and  all  the  rights  and  duties  of  both  parties  grow  out  of  con- 
tract implied  in  the  subscription  for  stock,  construed  by  the  provisions 
of  the  charter  or  articles  of  incorporation. 


Oct.  1887.]        Supply  Ditch  Co.  v.  Elliott.  587 

Corporation  is  Trustee  for  its  Stockholders,  and  is  bound  to  protect 
their  interesta. 

Certificates  of  Stock  are  Assignable,  and  pa^s  by  indorsement  as  bill* 
of  exchange  and  promissory  notes  pass,  and  holders  of  such  certificate* 
are  prima  facie  presumed  to  be  the  bona  fide  owners,  and  aji  innocent- 
purchaser  thereof  for  value  will  hold  them  against  the  true  owner,  where 
the  latter  has  placed  it  in  the  power  of  the  assignor  to  perpstrate  a 
fraud  upon  the  innocent  assignee. 

Corporation  is  Ordinarily  Justified  in  treating  the  assignee  and  holder 
of  certificates  of  stock  as  the  legal  and  equitable  owner  thereof. 

Transfer  of  Stock  by  Corporation  upon  its  books,  in  the  absence  of  the 
original  certificate,  is  made  at  its  peril,  and  the  real  owner  of  the  stock, 
evidenced  by  such  certificate,  loses  nothing  thereby.  But  upon  the  stock 
so  issued  by  wrong  or  mistake,  the  corporation  is  liable  to  a  hona  fide 
holder  thereof, 

Dolloff  and  Rittenhouse,  for  the  plaintiff  in  error. 
B.  L.  Carr,  for  the  defendant  in  error. 

Macon,  C.  From  the  admissions  of  the  pleadings  in  this 
case,  the  following  facts  appear:  During  and  prior  to  the  year 
1883,  plaintiff  in  error  was  an  incorporated  ditch  company^ 
owning  an  irrigating  ditch,  and  having  its  capital  stock  di- 
vided into  shares,  each  of  which  entitled  the  holder  thereof  to 
take  from  said  company  ditch  ten  inches  of  water  for  irrigat- 
ing purposes,  upon  the  condition  that  he  applied  for  such 
water  before  or  by  the  twentieth  day  of  May  of  the  year  in 
which  he  desired  to  use  the  water,  and  pay  or  secure  to  the  com- 
pany the  sum  of  one  dollar  per  inch  for  all  the  water  he  might 
use.  In  1879,  one  Moyer  owned  two  shares  of  the  stock  of 
plaintiff  in  error,  and  pledged  the  same  to  one  I.  M.  Phillips 
in  trust  to  secure  the  payment  of  a  debt  Hue  from  him  to  one 
John  Phillips.  When  this  pledge  of  stoi,k  was  made,  tho 
certificates  thereof  had  not  been  issued  by  the  company,  but 
the  company  was  advised  of  the  nature  of  the  transaction  be- 
tween Moyer  and  Phillips,  and  recognized  the  right  of  Moyer 
to  the  stock  by  allowing  him  to  use  water  and  vote  at  meetings 
of  the  company.  It  seems  that  no  certificates  for  these  shares 
were  issued  by  the  company  until  the  twenty-eighth  day  of 
September,  1882,  when  the  company,  without  the  consent  of 
Moyer,  issued  two  certificates  for  his  stock  to  I.  M.  Phillips, 
numbered  respectively  385  and  386.  Before  the  issuance  of 
the  certificates  to  I.  M.  Phillips,  and  on  the  eighteenth  day  of 
September,  1882,  Moyer  assigned  absolutely  these  two  shares 
of  stock  to  defendant  in  error,  Elliott;  but  no  notice  of  such 
assignment  was  given  to  the  company  by  Elliott,  or  any  other 
person  until  some  time  in  June,  1883. 
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In  January,  1883,  one  Yates  sued  I.  M.  Phillips,  and  in  the 
statutory  way  attached  these  two  shares  of  stock,  and  on  the 
<Mghth  day  of  February,  1883,  the  same  were  sold  by  the  sheriff 
of  Boulder  County  under  the  judgment  obtained  by  said  Yates 
against  said  I.  M.  Phillips,  and  one  C.  J.  Buck  became  the 
purchaser  thereof,  who,  on  the  next  day,  left  with  the  secre- 
tary of  the  company  a  copy  of  the  certificate  of  sale  issued  to 
him  by  the  sherifif,  which  was  by  said  secretary  placed  on  file 
in  the  proper  book  of  the  company.  When  Yates  brought  his 
€uit,  and  when  the  sale  was  made  to  Buck  of  these  shares, 
both  Yates  and  Buck  had  notice  of  the  extent  and  character 
of  I.  M.  Phillips's  interest  in  said  shares  of  stock. 

Onthe  nineteenth  dayof  May,  1883,  defendant  in  error,  Elliott, 
applied  to  plaintiff  in  error  for  twenty  inches  of  water,  in  addi- 
tion to  thirty  inches  to  which  he  was  entitled  under  three  shares 
of  stock  in  the  plaintiff  company,  but  did  not  inform  it  of  his 
ownership  or  claim  of  right  to  the  Moyer  shares,  and  left  the 
company  in  ignorance  of  his  claim  thereto,  and  tendered 
twenty  dollars  for  the  additional  water  demanded,  which  de- 
mand and  tender  were  refused  by  plaintiff  in  error.  Again, 
about  the  1st  of  June  following,  Elliott  produced  to  the  plaintifiP 
in  error  an  order  in  writing  from  said  Moyer,  directing  the 
company  to  transfer  on  its  books  to  him  (Elliott)  the  said  two 
ehares  of  stock,  and  about  the  same  time  both  I.  M.  and  John 
Phillips,  in  writing,  directed  the  company  to  make  such  trans- 
fer to  said  Elliott,  and  release  to  him  all  their  interest  and 
right  in  and  to  said  stock.  Upon  the  presentation  of  these 
orders  to  the  company,  Elliott  demanded  the  transfer  of  the 
stock  to  him  on  the  company  books,  but  made  no  demand  for 
water;  nor  did  he  tender  payment  or  security  to  the  company 
for  the  twenty  inches  of  additional  water  demanded  on  May 
19th. 

When  this  demand  was  made  by  Elliott  for  the  transfer  of 
the  said  stock,  the  two  certificates  numbered  385  and  386, 
before  that  time  issued  to  I.  M.  Phillips,  were  still  in  the  pos- 
session of  said  Phillips,  and  were  not  produced  to  the  com- 
pany by  either  Elliott  or  Phillips,  and  no  offer  was  made  to 
surrender  such  certificates  at  that  time  nor  until  about  the  thir- 
teenth day  of  July  following.  The  company  refused  to  make 
such  transfer  to  Elliott;  and,  after  the  refusal  of  the  com- 
pany to  transfer  this  stock  to  Elliott  (but  at  what  date  does 
not  appear),  defendants  in  error  took  forcibly,  and  against  the 
will  of  the  company,  twenty  inches  of  water  under  Elliott's 
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claim  of  right  to  the  said  Moyer  stock;  for  the  taking  of  which 
this  action  was  brought. 

Defendants  answered,  and  set  up  four  distinct  defenses:  1. 
That  they  did  not  take  the  water  unlawfully;  2.  That  plaintiff 
was  not  damaged,  as  alleged  in  the  complaint;  3.  Admitting 
the  taking  of  the  water,  but  justifying  under  a  claim  of  five 
shares  of  stock  in  the  plaintiff  company,  two  of  which  were  the 
said  Moyer  shares;  and  4.  Setting  out  all  the  facts  on  which 
said  Elliott's  right  to  the  stock  was  based,  and  the  other  facts 
which  have  already  been  stated  in  this  opinion;  and  brought 
into  court  the  sum  of  twenty  dollars  as  the  price  and  value  of 
the  water  taken  and  used  by  them,  and  for  which  this  action 
was  brought.  Plaintiff  replied  to  the  third  defense,  admitting 
said  Elliott's  ownership  to  three  shares  of  stock,  as  alleged  by 
him  in  said  defense,  but  denied  his  ownership  to  more  than 
the  three  shares,  and  to  the  fourth  defense  filed  its  demurrer; 
the  court  overruled  the  demurrer,  and  plaintifi"  electing  to 
stand  thereby,  the  court  rendered  judgment  for  defendants, 
that  the  suit  be  dismissed,  and  that  they  be  allowed  to  take  out 
of  court  the  twenty  dollars  which  they  had  tendered. 

In  defending  the  action,  defendants  relied  upon  Elliott's 
ownership  of  the  Moyer  stock,  and  the  right  to  twenty  inches 
of  water  thereunder,  as  a  contract  right  growing  out  of  the  re- 
lation of  said  Elliott  to  the  plaintiff  company  as  a  stockholder 
therein.  He  relied  upon  his  right  as  a  contract  right,  by  vir- 
tue of  the  stock,  and  a  complirnce  with  the  regulations  of  the- 
plaintiff  set  up  in  his  fourth  defense.  If  Elliott  had  been  the 
owner  of  the  stock,  and  the  company  had  accepted  the  tender 
of  twenty  dollars  made  to  it  by  him  on  the  19th  of  May,  1883,. 
he  would  have  been  entitled  to  water,  upon  proper  application 
or  proceeding  therefor;  and  the  defense  rests  upon  the  assump- 
tion that  he  was  such  owner,  and  that  the  tender  made  was^ 
equivalent  to  payment  of  the  water  dues.  Having  used  the 
water  after  tender,  and  brought  the  money  into  court,  they^ 
acknowledged  that  they  were  indebted  to  the  company  to  that 
extent,  and  the  duty  of  payment. 

It  is  evident  that,  in  its  judgment,  the  court  sustained 
defendants'  defense,  recognizing  his  contract  rights,  and  held 
the  tender  equivalent  to  payment,  and  that  by  the  tender  the 
defendants  were  the  owners  of  so  much  water,  which  they  had 
taken  from  the  ditch  of  plaintiff  and  used.  The  legal  effect  of 
a  plea  of  tender  is  an  irrebuttable  presumption  of  indebtedness 
to  the  extent  of  the  tender;  and  when  the  tender  is  brought 
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into  court  for  the  use  of  plaintiff,  that  amount  is  considered 
as  stricken  from  the  complaint;  and  if  more  is  claimed  by 
plaintiff,  he  proceeds  for  the  excess  of  his  demand  above  the 
tender  only:  Bank  v.  Sutherland,  3  Cow.  336;  Spalding  v. 
Vandercook,  2  Wend.  431;  Johnston  v.  Insurance  Co.,  7  Johns. 
315;  Hubbard  v.  Knous,  7  Gush.  556.  After  a  plea  of  tender,  a 
plaintiff  may  be  nonsuited  in  proceeding  to  recover  beyond 
the  tender:  Jenkins  v.  Cutchens,  2  Miles,  65;  McCredy  v. 
Fey,  7  Watts,  499.  From  this  position,  it  follows  inevitably 
that,  if  the  court  were  right  in  finding  the  defense  made  out, 
it  erred  in  adjudging  the  money  brought  into  court  in  support 
of  the  tender  of  May  19th  to  defendants.  The  effect  of  the 
judgment,  in  such  case,  was  to  give  to  defendants  under  the 
contract  both  the  water  and  the  money,  which,  by  their  fourth 
defense,  they  confess  the  payment  or  security  of  was  a  condi- 
tion precedent  to  their  right  to  use  the  water.  But  as  we  shall 
hereafter  see,  defendant  wholly  failed  to  sustain  his  alleged 
defense. 

The  first  assignment  of  error  —  "that  the  court  erred  in 
overruling  the  plaintiff's  demurrer  to  the  further  and  separate 
answer  and  defense  contained  in  defendants'  answer  "  —  pre- 
sents a  question  that  will  be  best  disposed  of  by  first  referring 
to  a  few  rules  and  principles  of  pleading,  and  to  some  of  the 
settled  rules  of  the  law  of  corporations. 

As  to  the  rules  of  pleading  which  it  is  necessary  to  examine 
here,  it  may  be  said  that  it  is  elementary  that  a  demurrer 
admits  all  the  material  facts  well  pleaded  in  the  pleading  to 
which  the  demurrer  applies,  and  all  the  necessary  intend- 
ments and  inferences  of  and  from  such  facts,  but  no  more; 
and  that  as  to  all  facts  not  alleged  in  a  pleading  attacked 
by  a  demurrer,  or  arising  from  necessary  inference  out  of  the 
facts  alleged,  they  are  assumed  not  to  exist:  Jones  v.  Latham, 
70  Ala.  164,  in  which  case  a  demurrer  was  filed  to  a  bill  in 
equity,  and  the  court  held  the  following  language:  "  It  is  our 
duty  to  construe  the  bill  most  strongly  against  the  pleader, 
and  on  such  a  motion  as  this,  to  hold  that  every  material  fact 
not  averred  does  not  exist,"  citing  Cockeral  v.  Gurley,  26  Id. 
405;  Lucas  v.  Oliver,  34  Id.  631.  In  the  next  place,  argumen- 
tative pleading  is  bad  under  all  systems  of  pleading  in  this 
country.  The  application  of  these  rules  will  be  made  further 
on  in  this  opinion. 

The  law  of  corporations  applicable  to  the  questions  under 
■discussion  will  be  stated  in  a  few  words:  — 
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1.  The  relation  of  stockholders  to  the  corporation  whose 
stock  they  hold  is  that  of  contract;  and  the  rights  and  duties 
of  both  parties  grow  out  of  contract,  implied  in  a  subscription 
for  stock,  construed  by  the  provisions  of  the  charter  or  articles 
of  incorporation. 

2.  The  corporation  is  a  trustee  for  its  stockholderp,  and  is 
bound  to  protect  their  interests:  1  Morawetz  on  Corporations, 
sec.  237,  and  cases  cited;  Lowry  v.  Bank,  Taney,  310;  Bayard 
V.  Bank,  52  Pa.  St.  232;  Atkinson  v.  Atkinson,  8  Allen,  15; 
Shaw  V.  Spencer,  100  Mass.  382;  Fisher  v.  Brown,  104  Id.  259; 
Duncan  v.  Jardon,  15  Wall.  165. 

3.  Certificates  of  stock  are  assignable,  and  pass  from  hand 
to  hand  by  indorsement,  as  bills  of  exchange  and  promissory 
notes  pass,  and  holders  of  such  certificates  are  prima  facie 
presumed  to  be  the  bona  fide  owners  thereof,  and  an  innocent 
purchaser  thereof  for  value  will  hold  them  against  the  true 
owner,  where  the  latter  has  placed  it  in  the  power  of  the  as- 
signor to  perpetrate  a  fraud  upon  the  innocent  assignee:  Lanier 
V.  Bank,  11  Wall.  369.  In  that  case.  Justice  Davis,  speaking 
for  the  court,  says:  "The  power  to  transfer  their  stock  is  one 
of  the  most  valuable  franchises  conferred  by  Congress  upon 
banking  associations.  Without  this  power,  it  can  readily  be 
seen,  the  value  of  the  stock  would  be  greatly  lessened,  and 
obviously,  whatever  contributes  to  make  the  shares  of  stock  a 
safe  mode  of  investment,  and  easily  convertible,  tends  to  en- 
hance their  value.  It  is  no  less  to  the  interest  of  the  share- 
holder than  the  public  that  the  certificate  representing  his 
stock  should  be  in  a  form  to  secure  public  confidence;  for 
without  this  he  could  not  negotiate  it  to  any  advantage.  It  is 
in  obedience  to  this  requirement  that  stock  certificates  of  all 
kinds  have  been  constructed  in  a  way  to  invite  the  confidence 
of  business  men,  so  that  they  become  the  basis  of  commercial 
transaction  in  all  the  large  cities  of  the  country,  and  are  sold 
in  open  market  the  same  as  other  securities.  Although  neither 
in  form  nor  character  negotiable  paper,  they  approximate  to 
it  as  nearly  as  practicable.  If  we  assume  that  the  certifi- 
cates in  question  are  not  difierent  from  those  in  general  us© 
by  corporations  (and  the  assumption  is  a  safe  one),  it  is  easy 
to  see  why  investments  of  this  character  are  sought  after  and 
relied  upon.  No  better  form  could  be  adopted  to  assure  the 
purchaser  that  he  can  buy  with  safety.  He  is  told,  under 
the  seal  of  the  corporation,  that  the  share-holder  is  entitled  to 
so  much  stock,  which  can  be  transferred  on  the  books  of  the 
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corporation  in  person  or  by  attorney,  when  the  certificates  are 
surrendered,  but  not  otherwise.  This  is  a  notification  to  all 
persons  interested  to  know  that  whoever  in  good  faith  buys 
the  stock  and  produces  to  the  corporation  the  certificates,  reg- 
ularly assigned,  with  power  to  transfer,  is  entitled  to  have  the 
Btock  trginsferred  to  him.  And  the  notification  goes  further, 
for  it  assures  the  holder  that  the  corporation  will  not  transfer 
the  stock  to  any  one  not  in  possession  of  the  certificates." 

4.  A  corporation  is  ordinarily  justified  in  treating  the  as- 
signee and  holder  of  certificates  of  stock  as  the  legal  and 
equitable  owner  thereof:  Lanier  v.  Banlc,  supra. 

5.  Any  transfer  of  stock  by  a  corporation  upon  its  books,  in 
the  absence  of  the  original  certificate,  is  made  at  its  peril,  and 
the  real  owner  of  the  stock,  evidenced  by  such  certificate, 
losses  nothing  thereby;  but  upon  the  stock  so  issued  by  wrong 
or  mistake,  the  corporation  is  liable  to  a  bona  fide  holder  there- 
of: Davis  V.  Bank,  2  Bing.  393;  Pollock  v.  Bank,  7  N.  Y.  274; 
Cohen  v.  Gwynn,  4  Md.  Ch.  357;  In  re  Railway  Co.,  L.  R.  3 
Q.  B.  584;  Donaldson  v.  Jaillot,  L.  R.  3  Eq.  374;  Sewall  v.  Boston 
W.  P.  Co.,  4  Allen,  277. 

Testing  the  admitted  facts  of  this  case  by  these  rules  of 
law,  it  is  manifest  that  the  demurrer  to  the  fourth  defense 
ought  to  have  been  sustained.  When,  on  the  nineteenth  day 
of  May,  1883,  defendant  in  error,  Elliott,  applied  for  the  water, 
and  tendered  the  twenty  dollars,  the  company  did  not  know 
he  was  the  owner  of  this  Moyer  stock,  and  he  did  not  so  in- 
form it.  He  did  not  even  declare  himself  to  be  such  owner, 
and  exhibited  no  evidence  of  title.  He  did  not  then  demand 
a  transfer  of  the  stock  to  himself  on  the  company  books,  but 
made  his  request  for  water,  as  a  mere  stranger  desiring  to  buy 
80  much  water.  We  say  this,  because  in  the  answer  there  is 
no  averment  that  Elliott  informed  the  company  of  his  rights  in 
the  premises,  either  orally  or  by  any  written  evidence;  nor 
does  it  appear  that  at  that  time  he  made  any  demand  for  a 
transfer  of  the  stock  to  himself,  nor  presented  the  certificates 
he  claimed  by  assignment  from  Phillips. 

To  assume  from  the  averments  of  the  cross-complaint  that 
he  did  so  would  be  the  most  vicious  kind  of  argument,  which 
no  court  will  make  in  favor  of  the  pleader.  The  absence  of 
all  allegations  to  that  effect,  by  the  sound  rules  of  pleading, 
require  the  assumption  that  no  such  facts  existed,  and  the 
company  was  bound,  in  the  absence  of  such  evidence,  from  its 
duties  to  its  stockholders,  to  refuse  to  recognize  Elliott  as  tho 
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owner  of  the  stock,  and  was  justified  in  refusing  to  permit  him 
to  take  any  more  water  from  the  ditch  than  he  was  entitled  to 
under  the  three  shares  of  stock  admitted  to  belong  to  him.  If 
on  that  occasion  Elliott  did  submit  to  the  company  proper 
evidence  of  his  title,  he  should  have  so  alleged  in  his  plead- 
ing. The  company,  therefore,  was  not  in  default  in  refusing 
to  accept  the  tender  of  twenty  dollars,  and  to  permit  Elliott  to 
take  the  water  for  which  he  applied,  and  if  not  in  default,  then 
defendants  in  error  were  not  justified  in  taking  the  water  as 
they  did.  Hence,  unless  the  conduct  of  the  plaintiff  in  error 
in  refusing,  on  the  first  day  of  June,  1883,  to  transfer  the  stock 
to  defendant  in  error,  Elliott,  was  so  far  wrong  as  to  justify 
defendants  in  their  conduct, — if  trespass  could  be  excused, — 
there  is  nothing  in  the  case  to  relieve  them  from  the  charge  of 
trespass  upon  the  property  of  plaintiff*  in  error.  To  determine 
this  question,  a  brief  review  of  the  transactions  of  June  1st, 
between  the  company  and  the  defendant  in  error  Elliott, 
Moyer,  and  the  two  Phillipses,  is  necessary.  From  the  ad- 
mitted averments  of  the  cross-complaint,  it  appears  that  oa 
June  1st  Elliott  did  not  demand  water  under  these  shares^ 
nor  offer  to  pay  for  it,  but  only  required  the  transfer  of  tho 
stock  to  himself;  that  he  did  not  then  have  in  his  posses- 
sion the  two  certificates  for  this  stock,  but  that  they  were  in 
the  possession  of  I.  M.  Phillips;  that  the  latter  did  not,  until 
about  six  weeks  after  this  demand  by  Elliott,  surrender  these 
two  certificates  to  the  company  for  Elliott's  benefit.  As  has 
been  seen,  a  corporation  always  acts  at  its  peril  in  issuing 
stock  to  an  alleged  assignee  thereof,  in  the  absence  of  the  as- 
signed certificates,  because,  if  new  certificates  of  stock  are 
issued  without  the  surrender  of  the  old  ones,  and  such  new 
stock  passes  into  the  hands  of  an  innocent  purchaser,  it  will 
be  good  in  his  favor  against  the  corporation. 

Here,  then,  on  June  1st,  a  demand  was  made  on  the  com- 
pany for  a  transfer  of  this  stock,  upon  the  order  of  Moyer  and 
the  two  Phillipses,  but  the  certificates  were  not  produced,  and 
no  excuse  or  explanation  was  given  for  their  non-production. 
When,  on  the  books  of  the  company,  was  recorded  the  certifi- 
cate of  sale  of  this  same  stock  to  Buck  on  February  8th  pre- 
ceding? The  company  did  right  in  refusing  to  make  the 
transfer.  But  if  the  missing  certificates  had  been  produced, 
and  offered  for  cancellation,  and  the  transfer  had  been  made, 
such  act  alone  would  not  have  entitled  defendants  in  error  to 
the  water.     They  still  had  to  pay,  or  offer  to  pay,  or  secure 
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the  twenty  dollars  due  the  company  for  the  water  before  they 
could  lawfully  demand  it.  This  they  failed  to  do,  and  by  rea- 
son of  such  failure  they  could  have  no  right  to  withdraw  water 
from  the  ditch,  and  in  doing  so  were  trespassers. 

The  court  erred  in  overruling  the  demurrer  to  the  croBS- 
complaint;  and  for  this,  the  judgment  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  proceed  according  to 
law. 

Rising,  C,  and  Stallcup,  C,  concurred. 

By  Court.  For  the  reasons  assigned  in  the  foregoing  opin- 
ion, the  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Plea  op  Tender,  Effect  of:  Davis  v.  Millaudon,  8"  Am.  Dec.  517,  note 
623;  note  to  Moynahan  v.  Moore,  77  Id.  483,  484. 

Demitrrer  Admits  All  Facts  in  declaration  which  are  well  pleaded: 
Chicago  etc.  R.  R.  Co.  v.  Sweet,  92  Am.  Dec.  206;  Tinsman  v.  Belvidere  etc 
R.  R.  Co.,  69  Id.  565,  and  note  580. 

Stock  Subscription  is  Contract  between  corporation  and  subscriber, 
and  courts  will  enforce  it:  Blunt  v.  Walker,  78  Am.  Dec.  709,  note  719; 
Ediriboro  Academy  v.  Robinson,  78  Id.  421. 

Shares  op  Stock  are  Assignable:  Sargent  v.  Franklin  Ins.  Co.,  19  Am. 
Dec.  306;  Commercial  Bank  v.  Kortright,  34  Id.  317,  note  329. 

Corporation  is  not  Trustee  for  stockholders  for  what  purpose:  Hodge* 
T.  New  England  Screw  Co.,  53  Am.  Dec.  624,  and  see  note  treating  the  sub- 
ject 637. 


City  op  Denver  v.  Dean. 

[10  Colorado,  375.J 

Municipal  Authorities  op  City  must  exercise  ordinary  care  in  keeping 
the  sidewalk  free  from  defects  and  obstructions,  and  a  failure  to  perform 
this  duty  may  lay  the  foundation  of  municipal  liability. 

Where  City  did  not  Construct  Sidewalk,  a  defect  in  which  caused  an 
accident  not  occasioned  by  any  act  of  the  city,  its  officers  or  agents,  be- 
fore a  recovery  can  be  had  it  must  be  proved  that  the  corporation  had 
notice  of  the  defect,  and  also  that  it  was  in  possession  of  such  notice  a 
sufficient  length  of  time  before  the  accident  to  have  cured  the  defect  and 
prevented  the  injury.     Such  notice  might  be  actual  or  constructive. 

Personal  Knowledge  op  Officer  op  City  gained  in  pursuance  of  his  du- 
ties of  defects  in  or  obstructions  to  the  sidewalks  in  such  city  is  actual, 
but  not  constructive,  notice  to  the  city. 

Municipal  Corporation  may  be  Charged  with  Constructive  Notice  of 
defects  in  its  sidewalks  so  as  to  be  hold  liable  for  injury  caused  thereby, 
either  where  an  exercise  of  ordinary  care  on  its  part  or  the  part  of  its 
officer  involves  the  anticipation  of  defects  that  are  the  natural  and  legiti- 
mate result  of  use  or  climatic  influences,  or  where  the  corporation  had 
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the  means  of  knowledge  for  a  sufficient  time  to  have  remedied  the  de- 
fect. The  phrase  "means  of  knowledge"  includes  cases  of  neglect  to 
anticipate  and  prevent  certain  defects  mentioned  above. 
In  Action  against  City  for  Injury  resulting  from  defective  sidewalk,  it 
is  within  the  province  of  the  jury  to  determine  whether  or  not  the  city 
or  its  proper  officer  had  personal  knowledge  of  the  defect  for  a  sufficient 
length  of  time  previous  to  the  injury  to  make  the  city  liable. 

Action  against  a  city  for  damages.  Dean,  while  walking 
along  the  sidewalk  in  the  daytime,  stepped  upon  the  covering 
to  a  coal-hole,  causing  it  to  tip,  and  allowing  one  of  his  legs 
to  pass  through  in  such  manner  as  to  cause  an  injury  re- 
sulting in  serious  personal  consequences.  There  was  nothing 
about  the  covering  of  the  coal-hole  to  indicate  danger  to  the 
careful  or  casual  observer,  and  the  injury  arose  from  neglect 
to  properly  secure  such  covering.  Dean  at  the  time  of  receiv- 
ing the  injury  was  exercising  reasonable  care  and  caution. 
The  chief  of  police  of  the  city  knew  of  the  defect  several 
months  before  the  accident  happened,  and  had  notified  and 
instructed  the  tenants  to  have  the  defect  cured,  he  had  also 
mentioned  it  to  the  policeman  stationed  on  that  beat.  The 
other  facts  appear  from  the  opinion. 

F.  Tilford,  R.  H.  Gilmore,  J.  F.  Shaffroth,  and  J.  C.  Stallcup, 
for  the  appellant. 

Browne  and  Putnam,  for  the  appellee. 

By  Court,  Helm,  J.  It  was  the  duty  of  the  municipal  au- 
thorities of  Denver  to  exercise  ordinary  care  in  keeping  the 
sidewalks  free  from  defects  and  obstructions.  The  conclusion 
reached  in  City  v.  Dunsmore,  7  Col.  328,  with  reference  to 
streets,  applies  with  equal  fitness  to  the  subject  of  sidewalks, 
and  the  reasons  there  given  need  not  be  restated.  A  failure 
to  perform  this  duty  might  lay  the  foundation  of  municipal 
liability.  But  since  the  city  did  not  construct  the  sidewalk, 
coal-hole,  or  cap  here  in  question,  and  the  accident  was  not 
occasioned  by  any  act  of  the  city,  its  officers  or  agents,  before 
plaintiff  could  recover  damages  from  it  for  the  injury  sus- 
tained, he  was  required  to  show  that  the  corporation  had 
notice  of  the  defective  cap;  also  that  it  was  in  possession  of 
such  notice  a  sufhcient  length  of  time  before  the  accident  to 
have  cured  the  defect  and  prevented  the  injury.  Such  notice 
might  have  been  either  actual  or  constructive. 

The  ninth  instruction  given  in  the  case  announces  two 
propositions  on  the  subject  of  notice:  1.  That  the  knowledge, 
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concerning  defects  like  the  one  in  question,  of  the  police  of 
the  city  is  not  actual  notice  to  the  corporation;  2.  That  such 
knowledge,  if  gained  in  pursuance  of  the  officer's  duties  and 
employment,  may  be  the  means  of  knowledge,  so  as  to  charge 
the  municipality  with  constructive  notice.  In  our  judgment, 
both  propositions  are  wrong.  Whether  a  certain  matter  is  in 
the  line  of  a  particular  officer's  employment,  is  to  be  deter- 
mined by  construction  of  the  statute  or  ordinance  prescribing 
his  duties;  hence  such  determination  is  a  question  of  law. 
Without  discussion,  but  not  without  careful  examination,  we 
are  prepared  to  hold  that  the  ordinance  before  us  sufficiently 
charges  the  chief  of  police  with  the  care  of  coal-holes  and 
caps,  as  well  as  other  obstructions,  in  or  upon  the  sidewalks. 
Hence  the  court  below  should  have  instructed  the  jury  that 
if  the  officer  had  personal  knowledge  of  the  defective  cap  the 
city  should  be  charged  with  actual  notice;  and  that  if  such  . 
actual  notice  existed  for  a  length  of  time  reasonably  sufficient 
to  have  had  the  cap  properly  bolted  before  the  accident,  they 
might  find  for  plaintifi*,  provided  other  essential  questions  of 
fact  were,  upon  the  evidence,  resolved  by  them  in  his  favor. 
But  the  knowledge  of  the  chief  of  police  could  not,  in  and  of 
itself,  be  constructive  notice  to  the  city;  nor  could  the  city  be 
charged  with  this  kind  of  notice  by  the  communication  of 
such  knowledge  to  others.  If  information  of  a  latent  defect 
possessed  by  the  chief  of  police  were  not  acquired  in  the  line 
of  his  official  employment,  but  were  communicated  by  him  to 
some  officer  charged  with  the  duty  of  repairing,  or  causing  to 
be  repaired,  such  defects,  the  notice  to  the  city  would  be 
actual,  and  not  constructive;  while  if,  in  such  case,  the  chief 
repeated  the  information  to  private  citizens,  or  to  other  offi- 
cials, whose  duties,  like  his,  in  no  way  related  to  the  matter, 
the  city  would,  in  law,  be  charged  thereby  with  no  notice  at 
all,  either  actual  or  constructive:  1  Dillon  on  Municipal  Cor- 
porations, note  1,  sec.  237,  and  cases;  note  to  Bank  v.  White- 
head, 36  Am.  Dec.  189;  2  Dillon  on  Municipal  Corporations^ 
sec.  1025,  and  notes. 

There  seem  to  be  but  two  ways  in  which  a  municipal  corpo- 
ratioq  can  be  charged  with  constructive  notice  of  defects  in 
its  sidewalks  so  as  to  be  held  liable  for  injuries  occasioned 
thereby,  there  being  no  municipal  responsibility  in  the  origi- 
nal construction,  and  no  affirmative  municipal  acts  through 
which  the  defects  are  produced:  1.  Where  an  exercise  of  ordi- 
nary care  on  its  part  involves  the  anticipation  of  defects  that 
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are  the  natural  and  legitimate  result  of  use  and  climatic  in- 
fluences. A  neglect  of  the  proper  oflficer  to  make  a  suflBciently 
frequent  and  careful  examination  of  a  particular  structure  is 
sometimes  held  to  charge  the  city  with  constructive  notice, 
even  though  the  defect  be  latent.  Illustrating  this  kind  of 
constructive  notices  are  such  cases  as  Furnell  v.  City,  20 
Minn.  117,  and  Rapho  and  West  Hempfield  Tps.  v.  Moore,  68 
Pa.  St.  404,  where  the  respective  injuries  resulted  from  de- 
cayed stringers  under  the  sidewalk  and  rotten  timbers  in  the 
bridge.  The  timbers  were  sound  when  put  into  the  sidewalk 
and  bridge,  but  both  had  been  in  use  so  long  that  decay 
might  reasonably  be  expected.  The  defects  in  both  instances 
were  only  discoverable  by  a  skilled  and  careful  inspection. 
It  is  not  contended  that  the  principle  above  stated,  under- 
lying this  class  of  cases,  is  applicable  to  the  case  at  bar. 
2.  Constructive  notice  also  exists  where  the  corporation  has 
had  the  means  of  knowledge  for  a  sufficient  time  to  have 
remedied  the  defect.  The  finding  of  the  jury  for  plaintiff  in 
the  case  at  bar  must,  under  the  ninth  instruction,  have  been 
based  upon  the  proposition  that  the  knowledge  of  Lomery 
was  means  of  knowledge  to  the  city,  and  that  the  city  was 
thereby  charged  with  constructive  notice  of  the  defective  cap. 
It  may  be  that  the  phrase  "means  of  knowledge"  fairly 
includes  cases  of  neglect  to  anticipate  and  prevent  certain 
defects, — cases  covered  by  the  foregoing  discussion;  but  with 
that  exception,  we  think  the  phrase  applicable  only  to  visible 
defects  or  obstructions, — defects  or  obstructions  that  are  open 
and  notorious;  "so  notorious  as  to  be  observable  by  all": 
Shearman  and  Redfield  on  Negligence,  sees.  148,  407,  and 
cases;  2  Dillon  on  Municipal  Corporations,  note  3,  sec.  1026, 
and  cases;  Weisenberg  v.  City  of  Appeltoii,  7  Am.  Rep.  43,  note, 
and  cases.  Illustrating  the  inference  of  notice  through  "  means 
of  knowledge"  are  cases  like  that  of  Dewey  v.  City,  15  Mich. 
306,  where  the  injury  resulted  from  an  uncovered  coal-hole,  and 
that  of  Mayor  v.  Sheffield,  4  Wall.  189,  where  it  was  caused  by 
a  stump  left  projecting  through  the  sidewalk. 

But  it  is  conceded  by  both  parties  to  this  case  that  the  de- 
fect now  under  consideration  was  latent.  In  the  undisputed 
hmguage  of  the  complaint,  "there  was  nothing  in  the  appear- 
ance of  the  coal-hole  or  its  surroundings  to  indicate  danger 
to  the  most  careful  observer."  Therefore,  aside  from  the  fact 
that  the  knowledge  of  Lomery,  as  a  city  official,  could  not  be 
means  of  knowledge  to  the  city,  it  cannot  be  said  that  there 
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was  anything  else  before  the  jury  to  constitute  such  means  of 
knowledge. 

We  are  not  permitted  to  hold  that  the  errors  of  the  court 
in  the  ninth  instruction  were  without  prejudice  to  appellant. 
Though,  under  a  proper  statement  of  the  law,  the  jury  might 
perhaps  have  found  the  city  charged  with  actual  notice,  it  is 
not  for  us  to  say  that  such  must  have  been  their  conclusion. 
It  was  their  province  to  determine  whether  or  not  the  chief  of 
police  did  have  personal  knowledge  of  the  defective  cap,  and 
also  whether  such  knowledge,  if  found  to  exist,  had  been  ac- 
quired a  sufficient  length  of  time  previous  to  the  accident:  2 
Dillon  on  Municipal  Corporations,  sec.  1026.  It  does  not 
necessarily  follow,  because  the  jury,  under  the  law  as  sub- 
mitted to  them,  found  from  the  conduct  and  declarations  of 
Lomery  and  others  that  the  city  had  means  of  knowledge 
and  therefore  constructive  notice,  that  under  a  proper  instruc- 
tion they  would  have  Lomery  possessed  of  adequate  informa- 
tion for  a  sufficient  period  to  charge  the  city  with  actual 
notice. 

For  the  errors  mentioned,  judgment  muct  be  reversed,  and 
it  is  unnecessary  to  discuss  the  remaining  assignments. 


Where  Citt  has  Power  to  Repair  Sidewalk,  and  has  allowed  the 
same,  unsafe  in  construction  and  built  without  its  authority,  to  so  remain  for 
a  year,  it  is  liable  for  injury  caused  thereby:  Satdsbury  v.  Village  qflthacat 
46  Am.  Rep.  122. 

In  Action  against  Cmr  for  Damages  for  iNJimv  sustained  from  a 
defective  highway,  it  must  bo  shown  that  the  city  authorities  had  notice  of 
the  defect,  or  that  it  was  of  such  nature  and  had  existed  for  such  a  length 
of  time  that  knowledge  on  their  part  must  be  presumed:  Requa  v.  City  of 
Sochester,  6  Am.  Rep.  52;  Goodnomjh  v.  Oshkosh,  1  Id.  202;  see  Colleij  v. 
Westh-ook,  2  Id.  30. 

Notice  to  Officer  op  Defect  in  Street  is  notice  to  the  city:  jCily  qf 
Logansport  v.  Justice,  39  Am.  Rep.  79,  and  note  84. 

Liability  of  Citt  to  Keep  Streets  in  Repair:  Brovming  v.  CUy  qf 
Springfield,  63  Am.  Dec.  345,  and  note  350-357. 
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Caldwell  v.  Davis. 

[10  Colorado,  481.] 

Relation  Existing  between  Partners  is  One  of  Trust  and  confidence; 
and  when  dealing  with  each  other  in  relation  to  the  partnership  matters, 
they  are  required  to  make  full  disclosure  of  all  material  facts  within  their 
knowledge  in  any  way  relating  to  the  partnership  afifairs. 

Commxtnity  of  Interest  Exists  between  Partners,  producing  a  community 
of  duty. 

When  Contracting  between  Themselves,  Partners  are  Required  to 
show  the  utmost  good  faith  toward  each  other,  and  the  concealment  of 
material  facts  by  one,  which  he  should  disclose  to  the  other,  is  a  fraud  for 
which  the  contract  may  be  canceled. 

To  Entitle  Party  to  Protection  accorded  to  privileged  communications, 
they  must  be  made  to  the  counsel,  attorney,  or  solicitor  acting,  for  the 
time  being,  in  the  character  of  legal  adviser,  and  must  be  made  by  the 
client  for  the  purpose  of  professional  advice  or  aid  upon  the  subject  of 
his  rights  and  liabilities. 

Action  to  set  aside  and  to  have  declared  fraudulent  and 
void  a  certain  partnership  contract.  The  facts  are  suflficiently 
stated  in  the  opinion. 

T.  J.  O^Donnell,  for  the  appellant. 
/.  F.  Vaile,  for  the  appellee. 

Rising,  C.  The  numerous  assignments  of  error  will  not  be 
separately  discussed;  but  under  a  general  consideration  of  the 
case,  the  rulings  of  the  court  below,  upon  which  the  errors  are 
assigned,  will  be  passed  upon. 

The  first  and  most  important  question  for  concideration  is 
that  of  the  sufficiency  of  the  evidence  to  entitle  the  appellant 
to  the  relief  demanded.  Appellant  bases  his  right  of  relief 
upon  the  conduct  of  the  appellee;  and  how  far  the  conduct 
of  the  appellee  affects  such  right  must  be  determined  by  the 
relations  of  the  parties  to  each  other.  The  plaintiff  alleges 
that  they  were  copartners  for  the  purpose  of  buying  and  sell- 
ing an  option  on  certain  mining  claims.  Under  the  decision  in 
Kayser  v.  Maugham,  8  Col.  232,  the  evidence  in  this  case  fully 
establishes  the  allegation.  The  relation  existing  between  part- 
ners is  one  of  trust  and  confidence:  Pomeroy's  Eq.  Jur.,  sec.  963. 
Partners,  when  dealing  with  each  other  in  relation  to  partner- 
ship matters,  are  required  to  make  full  disclosure  of  all  material 
facts  within  their  knowledge,  in  any  way  relating  to  the  part- 
nership affairs.  A  community  of  interest  exists  between  the 
partners,  and  a  community  of  interest  produces  a  community 
of  duty.     This  community  of  interest,  by  the  terms  of  the 
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bond  and  the  agreement  of  the  parties,  was  to  continue  until 
the  twenty-second  day  of  July.  The  bond  having  been  ob- 
tained for  the  purpose  of  selling  the  option  so  acquired  at  a 
|)rofit,  for  the  joint  benefit  of  appellant  and  appellee,  a  joint 
duty  and  obligation  rested  upon  each,  during  the  full  time  the 
bond  had  to  run,  to  work  for  the  accomplishment  of  such  pur- 
pose. We  think  the  evidence  clearly  shows  that  appellee  did 
not  perform  this  duty;  that  prior  to  appellant's  return  from 
the  east,  appellee  had  negotiated  a  sale  to  Ohlwiler  of  one- 
half  interest  in  the  property  for  his  own  exclusive  benefit j 
that  he  deliberately  planned  to  obtain  appellant's  interest  in 
the  bond  to  enable  him  to  carry  out  his  negotiations  with  Ohl- 
wiler; that  he  intentionally  concealed  from  appellant  all  knowl- 
edge of  his  negotiations  with  Ohlwiler,  and  he  led  appellant  to 
believe  that  he  wanted  appellant's  interest  in  the  bond  for  the 
sole  purpose  of  enabling  him  to  put  up  the  money  and  take 
the  property. 

In  Story's  Eq.  Jur.,  sec.  329  a,  it  is  said:  "When  the  con- 
tract is  between  those  who  sustain,  or  have  lately  sustained, 
any  intimate  and  confidential  relation,  the  law  presumes  the 
existence  of  that  superiority  and  influence  on  the  one  part, 
and  that  confidence  and  dependence  on  the  other,  which  is  the 
natural  result  of  the  relation,  and  will  accordingly  decree  the 
cancellation  of  the  contract,  unless  it  appear  affirmatively  to 
have  been  equal  and  just."  In  the  making  of  this  contract 
the  parties  were  not  on  equal  footing.  Davis  had  knowledge 
of  facts  relating  to  the  sale  of  the  property  which  Caldwell 
did  not  have,  and  which  knowledge  equity  and  fair  dealing 
required  of  him  to  disclose  to  Caldwell,  because  such  knowl- 
edge was  obtained  under  circumstances  which  made  it  the 
common  property  of  himself  and  Caldwell.  The  conceal- 
ment of  or  the  failure  to  disclose  these  facts  to  Caldwell 
made  Davis  guilty  of  an  actual  fraud:  Pomeroy's  Eq.  Jur., 
eec.  901;  Story's  Eq.  Jur.,  sec.  308;  Damhmann  v.  Schulting, 
'  75  N.  Y.  55,  61. 

The  contract  between  Davis  and  Caldwell  was  unequal  in 
that  it  enabled  Davis  to  obtain  all  the  benefits  under  their 
joint  undertaking,  and  unjust  in  that  such  benefits  were  so 
obtained  by  reason  of  the  suppression  by  Davis  of  facts  which 
it  was  his  duty  to  disclose. 

In  Fitzsimmons  v.  Joslin,  21  Vt.  129,  138,  Redfield,  J.,  in 
commenting  upon  conduct  of  this  nature,  says:  "Can  it  be 
eaid,  then,  that  when  one  party  acts  under  a  misconception  of 
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the  facts  most  material  to  the  contract,  which  are  known  to 
the  other  party  and  studiously  kept  back,  knowing  that  the 
other  side  is  acting  under  this  delusion,  can  it  he  said  that 
such  contract  is  binding,  at  the  bar  of  conscience,  or,  indeed, 
in  moral  or  legal  justice?    I  trust  not." 

In  making  the  sale  to  Davis,  Caldwell  was  acting  under 
misconception  of  most  material  facts.  He  was  led  to  believe 
that  a  joint  sale  for  the  joint  benefit  of  himself  and  Davis 
could  not  be  made  at  a  time  when  the  only  impediment  in 
the  way  of  a  complete  sale  for  the  joint  benefit  of  the  parties 
was  the  desire  and  intention  of  Davis  to  obtain  the  full  bene- 
fits of  such  sale  for  himself  alone.  Davis  was  under  a  legal 
as  well  as  a  moral  duty  and  obligation  to  place  Caldwell  in 
possession  of  all  information  he  had  obtained  relating  to  the 
sale  or  probable  sale  of  the  bonded  property,  during  the  ex- 
istence of  the  copartnership,  before  he  attempted  to  contract 
with  Caldwell  for  his  interest;  and  because  of  his  failure  to 
perform  this  duty  and  obligation,  the  contract  should  be  can- 
celed. 

The  evidence  fails  to  disclose  such  laches  on  the  part  of 
plaintiff  in  the  bringing  of  his  suit  as  will  defeat  his  right  to 
relief. 

The  question  of  tender  is  met  by  the  allegations  of  the  com- 
plaint that  plaintiflf  offers  to  pay  to  the  defendant,  his  copart- 
ner, what,  if  anything,  should  be  found  due  from  plaintiff  to 
defendant  upon  an  accounting  and  settlement  of  the  partner- 
ship affairs,  and  demanding  that  such  accounting  be  had,  and 
charging  the  fact  to  be  that  the  defendant  will  be  found  to  bo 
his  debtor  on  such  accounting.  If,  in  fact,  the  defendant  is 
indebted  to  the  plaintiff  in  a  sum  equal  to  the  amount  defend- 
ant paid  for  the  assignment  of  plaintiff's  interest,  wc  see  no 
reason  why  the  court  of  equity  should  require  a  further  tender 
to  be  made:   Watts  v.  White,  13  Cal.  321. 

The  question  of  laches  by  the  plaintifi*  in  bringing  his  suit 
was  made  an  issue  by  the  pleadings,  and  the  seventh,  eighth, 
ninth,  and  tenth  assignments  of  error  are  based  upon  the  rul- 
ings of  the  court  in  the  rejection  of  the  testimony  offered  by 
the  plaintiff  upon  this  issue.  There  was  no  exception  to  the 
ruling  of  the  court  upon  which  the  eighth  assignment  is  based. 
In  view  of  our  conclusions  upon  another  branch  of  the  case,  it 
is  not  necessary  to  discuss  these  assignments.  The  question 
of  laches  must  be  determined  upon  the  knowledge  of  the 
plaintifi",  and  his  diligence  in  obtaining  knowledge  of  the  facts 
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upon  which  his  right  to  relief  rests.  There  was  no  such  laches 
on  his  part  as  will  defeat  his  right  to  relief. 

The  errors  assigned  upon  t!ic  ruling  of  the  court  in  rejecting 
testimony  of  the  witnoss  Letcher  may  all  bo  considered  to- 
gether; the  objection  to  each  of  the  questio.iH  being  based  upon 
the  proposition  that  the  matter  inquired  about  consisted  of 
privileged  communications  by  Davis,  as  client,  to  Letcher  as 
his  attorney.  It  appears  from  the  evidence  that  Davis  went  to 
Letcher  between  the  seventh  and  tenth  d  lys  of  July,  1880,  with 
one  of  the  Nortons  and  Mr.  Kutan,  at  which  time  Letcher  drew 
a  release  of  warranty  from  Davis  to  the  Nortons  and  Rutan,  or 
to  one  of  them,  and  that  afterwards  he  drew  a  deed,  and 
examined  the  title  to  the  bonded  property.  Letcher  further 
says  that  he  presumes  the  deed  he  drew  was  the  result  of  con- 
versation had  between  Davis,  Ohlwiler,  Rutan,  and  the  Nortons 
at  his  office.  To  entitle  a  party  to  the  protection  accorded  to 
privileged  communications,  the  communications  must  havo 
been  made  to  the  counsel,  attorney,  or  solicitor  acting,  for  the 
time  being,  in  the  character  of  legal  adviser,  and  must  be 
made  by  the  client  for  the  purpose  of  professional  advice 
or  aid  upon  the  subject  of  his  rights  and  liabilities:  1  Greenl. 
Ev.,  sees.  239,  240.  The  evidence  does  not  show  that  any  com- 
munications had  been  made  by  Davis  to  Letcher,  as  his  legal 
adviser,  upon  the  subject  of  his  rights  and  liabilities.  The 
only  employment  of  Letcher  by  Davis  was  to  draw  the  release 
and  deed.  In  drawing  these  instruments,  Letcher  acted  as  a 
scrivener  merely,  bringing  this  case  directly  within  the  ruling 
in  Macheite  v.  Wanless,  2  Col.  169,  179.  In  this  case,  as  in 
Machette  v.  Wanless,  the  evidence  does  not  show  that  Letcher 
was  an  attorney. 

The  witness  was  questioned  as  to  the  conversation  between 
Davis  and  other  persons  in  his  presence,  concerning  matters 
not  relating  to  his  employment,  and  which  were  not  communi- 
cations made  to  him,  and  as  to  which  no  confidence  was  re- 
posed in  him.  The  court  erred  in  sustaining  the  objections 
made  to  the  questions  put  to  the  witness  Letcher,  excepting 
the  one  upon  which  the  fourteenth  assignment  is  based. 

The  judgment  should  be  reversed,  and  the  cause  remanded 
in  conformity  with  the  views  herein  expressed. 

Macon,  C,  and  Stallcup,  C,  concurred. 

By  Court.  For  the  reasons  assigned  in  the  foregoing  opin- 
ion, the  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded. 
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SoLB  Managing  PAKTUEii's  Relation  to  Copartner  is  one  of  great  con- 
fidence, and  requires  good  faith:  Laffan  v.  Naglee,  70  Am.  Dec.  678. 

Privileged  Communication,  What  is:  Home  v.  House,  1  Am.  St.  Rep. 
670,  and  note. 


Wheeler  v.  Northern  Colorado  Irrigation  Co. 

[10  Colorado,  582.1 

Alternative  Writ  of  Mandamus  must  state  a  cause  of  action,  and  failing 
to  do  so,  it  will  not  support  a  judgment.  Its  legal  sufficiency  may,  by 
return  or  answer,  be  challenged  as  upon  demurrer,  and  tested  under  rules 
of  pleading  applicable  to  complaints  when  assailed  by  demurrer. 

Colorado  Constitution  Dedicates  All  Unappeopeiated  Water  in  the 
natural  streams  of  the  state  to  the  use  of  the  people,  the  ownership  being 
in  the  public,  and  it  guarantees  the  right  of  division  and  appropriation 
for  beneficial  purposes. 

Colorado  Constitution,  with  Certain  Qualifications,  recognizes  and 
protects  prior  right  of  user  acquired  through  priority  of  appropriation. 

Title  to  Water  Appropriated,  save,  perhaps,  the  limited  quantity  actually 
flowing  in  the  consumer's  ditch,  remains  in  the  general  public,  while  the 
paramount  right  to  its  use,  unless  forfeited,  remains  in  the  appropriator, 
under  the  Colorado  constitution. 

To  Constitute  Legal  Appropriation,  Water  Diverted  must  be  applied 
within  a  reasonable  time  to  a  beneficial  use. 

Diversion  of  Water  Ripens  into  Valid  Appropriation  only  when  the 
water  is  utilized  by  the  consumer,  though  priority  of  appropriation  may 
date,  proper  diligence  having  been  used,  from  the  commencement  of  the 
canal  or  ditch. 

Appropriator  does  not  Become  Proprietor  of  water  diverted,  though  he 
acquires  certain  peculiar  rights  therein;  the  public  are  still  entitled  to 
its  use  upon  paying  reasonable  compensation  therefor. 

Under  Colorado  Constitution,  One  Transporting  for  Hire  Water 
owned  by  the  public  to  those  entitled  to  its  use  is  a  quasi  public  servant 
or  agent,  charged  with  a  public  duty  or  trust,  and  an  attempt  to  use 
his  monopoly  for  the  purpose  of  coercing  compliance  with  unreasonable  and 
exorbitant  demands  lays  the  foundation  for  judicial  interference  and 
regulation. 

Carrier  Transporting  Water  for  Hire  cannot  charge  the  consumer  for 
exercising  his  constitutional  right  to  use  the  water,  nor  can-  it  collect  a 
part  of  its  annual  transportation  charge  in  advance  for  the  remaining 
years  of  its  corporate  life  as  a  condition  precedent  to  the  use  of  the 
water.  While  it  is  entitled  to  reasonable  compensation,  such  charge  is 
illegal,  unreasonable,  and  oppressive. 

Mandamus  will  Lie  to  Enforce  the  constitutional  right  of  a  consumer  to 
the  use  of  unappropriated  water,  or  water  undisposed  of,  for  the  current 
year,  on  payment  of  reasonable  transportation  charges  to  the  carrier,  in 
the  absence  of  statutory  or  other  law  aflFording  relief. 

Altbbnativb  Mandamus  cannot  be  So  Amended  as  to  allow  the  substitu- 
tion in  the  same  action  of  a  new  and  wholly  different  cause  of  action. 
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Appeal  from  order  and  judgment  sustaining  a  demurrer  to 
an  alternative  writ  of  mandamus.  The  opinion  states  the 
other  facts. 

L.  C.  Rockwelly  C.  W.  Wright^  and  Wilbur  F.  Stone,  for  the 
appellants. 

Hugh  Butler,  A.  B.  McKinly,  and  T.  D.  W.  YorUey,  for  the 
appellees. 

By  Court,  Helm,  J.  The  alternative  writ  of  mandamus  per- 
forms the  ofl&ce  of  the  complaint  in  an  ordinary  civil  action. 
It  must  state  a  cause  of  action,  and  failing  to  do  so,  will  not 
support  a  judgment.  Its  legal  sufficiency  may,  by  the  return 
or  answer  provided  for  in  the  Civil  Code,  be  challenged  as 
upon  demurrer,  and  tested  under  the  rules  of  pleading  ap- 
plicable to  the  ordinary  complaint  when  assailed  by  demurrer. 

The  alternative  writ  before  us  is  somewhat  informal,  and 
undoubtedly  contains  unnecessary  matter;  but  bo  far  as  mere 
form  is  concerned,  we  shall  hold  it  sufficient  without  discus- 
sion, and  proceed  to  consider  the  alleged  substantial  legal  ob- 
jections that  are  fairly  presented  by  respondent's  demurrer. 

The  subject  of  water  rights  has  always  been  justly  regarded 
as  one  of  the  most  important  dealt  with  in  the  legislation  and 
jurisprudence  of  Colorado.  Hitherto  attention  has  been  mainly 
directed  to  the  adjustment  of  priorities  and  differences  between 
individual  consumers;  but  hereafter,  owing  to  the  rapid  set- 
tlement of  the  eastern  part  of  the  state,  the  status  of  the  carrier 
and  its  relations  with  the  consumer  will  command  the  most 
earnest  and  thoughtful  consideration. 

For  convenience,  I  shall,  throughout  this  opinion,  use  the 
terms  "carrier"  and  "consumer,"  meaning  the  canal  com- 
pany and  the  tiller  of  the  soil  respectively. 

The  agriculturists  in  the  territory  mentioned  are,  with  few 
exceptions,  unable  to  convey  water  from  the  natural  streams 
to  their  land.  The  annual  rainfall  is  increasing;  yet  at  present, 
without  irrigation,  but  a  small  fraction  of  the  producing  capa- 
city of  the  soil  can  be  utilized,  and,  unaided,  these  consumers 
will  for  years  to  come  be  practically  helpless.  To  the  success- 
ful cultivation  of  that  region,  the  carrier  and  consumer  are 
therefore  equally  indispensable.  Hence  a  wise  legislative 
policy,  and  an  intelligent  judicial  construction,  require  a  care- 
ful consideration  of  the  privileges,  powers,  and  duties  of  the 
carrier,  as  well  as  the  rights  and  obligations  of  the  consumer. 
The  courts  should  protect  the  consumer  in  the  full  enjoyment 
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of  his  constitutional  and  statutory  rights;  but  they  should 
also  jealously  guard  the  rights  of  the  carrier;  and  so  deal  with 
it  (the  constitution  and  statutes  permitting)  as  to  encourage 
the  investment  of  capital  in  the  construction  of  reservoirs  and 
canals  for  the  storage  and  transportation  of  water. 

The  pleadings  in  the  case  at  bar  show  that  respondent  is  a 
carrier  and  distributer  of  water  for  irrigation  and  other  pur- 
poses; that  its  canal,  two  years  ago,  was  upwards  of  sixty  miles 
in  length,  and  capable  of  supplying  water  to  irrigate  a  large  area 
of  land;  that  relator  is  one  of  the  land-owners  and  consumers 
under  the  canal,  and  can  obtain  water  from  no  other  source; 
also  that  respondent  has,  undisposed,  a  suflBcient  quantity 
to  supply  his  wants;  that  he  tendered  the  sum  of  one  dollar 
and  a  half  per  acre,  the  annual  rental  fixed  by  respondent^ 
and  demanded  the  use  of  water  for  the  current  season,  but  de- 
clined to  pay  the  further  sum  of  ten  dollars  per  acre  also  de- 
manded, and  to  sign  a  certain  contract  presented  to  him  for 
execution;  that  respondent  refused  and  still  refuses  to  gr ant 
relator's  request,  except  upon  compliance  with  these  condi- 
tions. The  remaining  essential  facts  will  suflBciently  appear 
in  connection  with  the  specific  questions  of  law  presented,  as 
they  are  in  their  proper  order  discussed. 

Does  the  record  show  a  clear  legal  right  of  relator,  from  the 
enjoyment  of  which  he  is  unlawfully  precluded  by  respondent? 

Our  constitution  dedicates  all  unappropriated  water  in  the 
natural  streams  of  the  state  "  to  the  use  of  the  people,"  the 
ownership  thereof  being  vested  in  "  the  public."  The  same 
instrument  guarantees  in  the  strongest  terms  the  right  of 
diversion  and  appropriation  for  beneficial  uses.  With  certain 
qualifications,  it  recognizes  and  protects  a  prior  right  of  user, 
acquired  through  priority  of  appropriation.  Wc  shall  pres- 
ently see  that  after  appropriation  the  title  to  this  water,  save, 
perhaps,  as  to  the  limited  quantity  that  may  be  actually  flow- 
ing in  the  consumer's  ditch  or  lateral,  remains  in  the  general 
public,  while  the  paramount  right  to  its  use,  unless  forfeited, 
continues  in  the  appropriator.  But  to  constitute  a  legal  appro- 
priation, the  water  diverted  must  be  applied  within  a  reason- 
able time  to  some  beneficial  use;  that  is  to  say,  the  diversion 
ripens  into  a  valid  appropriation  only  when  the  water  is 
utilized  by  the  consumer;  though  the  priority  of  such  appro- 
priation may  date,  proper  diligence  having  been  used,  from 
the  commencement  of  the  canal  or  ditch. 

The  constitution  unquestionably  contemplates  and  sanctions 
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the  business  of  transporting  water  for  hire  from  natural  streams 
to  distant  consumers.  The  Colorado  doctrines  of  ownership 
and  appropriation  (as  declared  in  the  constititution,  statutes, 
and  decisions)  necessarily  give  the  carrier  of  water  an  excep- 
tional status, — a  status  diflFering  in  some  particulars  from  that 
of  the  ordinary  common  carrier.  Certain  peculiar  rights  aro 
acquired  in  connection  with  the  water  diverted.  It  is  unneces- 
sary now,  however,  to  enumerate  these  rights  in  detail.  For 
the  present,  it  suffices  to  say  that  they  are  dependent  for  their 
birth  and  continued  existence  upon  the  use  made  by  the  con- 
sumer. 

But  giving  these  rights  all  due  significance,  I  cannot  con- 
sent to  the  proposition  that  the  carrier  becomes  a  "proprietor" 
of  the  water  diverted. 

A  cursory  reading  of  the  statutes  might  convey  the  impres- 
sion that  the  legislature  regarded  the  carrier  as  possessing  a 
salable  interest  in  this  water.  And  the  constitutional  phrase, 
"'to  be  charged  for  the  use  of  water,"  relating  to  the  carrier's 
•compensation,  might  at  first  glance  seem  to  recognize  a  like 
ownership  in  such  use.  But  construing  all  the  provisions  of 
that  instrument  bearing  upon  the  subject  in  pari  materia,  the 
correctness  of  both  of  these  inferences  must  be  denied.  The 
constitutional  convention  was  legislating  with  reference  to  the 
necessities  and  practical  wants  of  the  people.  And  this  body 
in  its  wisdom  ordained  that  the  ownership  of  water  should  re- 
main in  the  public,  with  a  perpetual  right  to  its  use  free  of 
charge  in  the  people. 

By  section  8,  article  16,  of  the  constitution,  from  which  the 
foregoing  phrase  is  taken,  the  convention  recognized  the  carrier's 
right  to  compensation  for  transporting  water,  and  provided  for 
a  judicial,  or  g'Masi  judicial,  tribunal  to  fix  an  equitable  maxi- 
mum charge  where  the  parties  fail  to  agree.  It  requires  no 
citation  of  authority  to  show  that  the  words  "purchase"  and 
"  sale,"  together  with  other  words  of  like  import,  used  in  this 
connection  by  the  legislature,  must  receive  a  corresponding 
interpretation.  Under  the  constitution,  as  I  understand  it,  the 
carrier  is  at  least  a  quasi  public  servant  or  agent.  It  is  not 
the  attitude  of  a  private  individual  contracting  for  the  sale  or 
use  of  his  private  property.  It  exists  largely  for  the  benefit  of 
others,  being  engaged  in  the  business  of  transporting,  for  hire, 
water  owned  by  the  public  to  the  people  owning  the  right  to 
its  use.  It  is  permitted  to  acquire  certain  rights  as  against 
those   subsequently  diverting  water  from  the  same  natural 


I 
I 


Dec.  1887.]         Wheeler  v.  Irrigation  Co.  607 

stream.  It  may  exercise  the  power  of  eminent  domain.  Its 
business  is  affirmatively  sanctioned,  and  its  profits  or  emolu- 
ments are  fairly  guaranteed.  But  in  consideration  of  this 
express  recognition,  together  with  the  privileges  and  protection 
thus  given,  it  is,  for  the  public  good,  charged  with  certain 
duties  and  subjected  to  a  reasonable  control. 

Were  the  constitution  and  statutes  absolutely  silent  as  to 
the  amount  of  the  charge  for  transportation,  and  the  time  and 
manner  of  its  collection,  there  would  be  strong  legal  ground 
for  the  position  that  the  demand  in  these  respects  must  be 
reasonable.  The  carrier  voluntarily  engages  in  the  enterprise; 
it  has,  in  most  instances,  from  the  nature  of  things,  a  mo- 
nopoly of  the  business  along  the  line  of  its  canal;  its  vocation, 
together  with  the  use  of  its  property,  are  closely  allied  to  the 
public  interest;  its  conduct  in  connection  therewith  materially 
affects  the  community  at  large;  it  is,  I  think,  charged  with 
what  the  decisions  term  a  public  duty  or  trust.  In  the  ab- 
sence of  legislation  on  the  subject,  it  would,  for  these  reasons, 
be  held,  at  common  law,  to  have  submitted  itself  to  a  reason- 
able judicial  control,  invoked  and  exercised  for  the  common 
good,  in  the  matter  of  regulations  and  charges.  And  an  at- 
tempt to  use  its  monopoly  for  the  purpose  of  coercing  com- 
pliance with  unreasonable  and  exorbitant  demands  would  lay 
the  foundation  for  judicial  interference:  Munn  v.  People,  94 
U.  S.  113,  and  cases  cited;  Price  v.  Riverside  L.  L.  C,  56  Cal. 
431;  Chicago  etc.  R.  R.  Co.  v.  People,  56  111.  365;  Vincent  v. 
Chicago  etc.  R.  R.  Co.,  49  Id.  33. 

But  the  constitution  is  not  silent  in  the  particular  men- 
tioned. It  evinces,  beyond  question,  a  purpose  to  subject  this, 
as  other  branches  of  the  business,  to  a  certain  degree  of  public 
control.  As  we  have  seen,  it  provides  for  a  tribunal  to  which 
the  maximum  amount  of  water  rates  may  be  referred,  in  case 
of  dispute  between  the  carrier  and  consumer.  And  I  think 
that,  by  fair  implication,  it  forbids  the  carrier's  enforcement  of 
unreasonable  and  oppressive  demands  in  relation  to  the  time 
and  manner  of  collecting  these  rates.  Any  other  view  would 
accuse  the  convention  of  but  partially  doing  its  work.  For 
the  fixing  of  maximum  rates  would  be  protection  grossly  in- 
adequate if  either  of  the  parties  might  dictate,  absolutely,  the 
time  and  conditions  of  payment.  The  primary  objects  were 
to  encourage  and  protect  the  beneficial  use  of  water;  and  while 
recognizing  the  carrier's  right  to  reasonable  compensation  for 
its  carriage,  collectible  in  a  reasonable  manner,  the  constitu- 
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tion  also  unequivocally  asserts  the  consumer's  right  to  its  uso^ 
upon  payment  of  such  compensation. 

Any  unreasonable  regulations  or  demands  that  operate  to 
withhold  or  prevent  the  exercise  of  this  constitutional  right 
by  the  consumer  must  bo  held  illegal,  even  though  there  h& 
no  express  legislative  declaration  on  the  subject. 

The  contract  which  respondent  required  relator  to  sign  and 
agree  to  comply  with,  as  a  condition  precedent  to  the  granting 
of  his  request,  contains  the  following,  among  other  conditions: 
That  he  buy  in  advance  "  the  right  to  receive  and  use  water  '^ 
from  its  canal,  paying  therefor  the  sum  of  ten  dollars  per  acre; 
also  that  he  further  pay  "  annually,  in  advance,  on  or  before 
the  first  day  in  May  of  each  year,  such  reasonable  rental  per 
annum,  not  less  than  one  dollar  and  a  half  nor  more  than  four 
dollars  per  acre,  as  may  be  established  from  year  to  year"  by 
respondent.  If  we  hold  respondent  to  the  literal  term  used  in 
this  contract,  we  must  declare  the  ten-dollar  exaction  illegal. 
Respondent  cannot  collect  of  relator  the  sura  of  ten  dollars,  or 
any  other  sum,  for  the  privilege  of  exercising  his  constitutional 
right  to  use  water. 

But  counsel  contend  in  argument  that  the  foregoing  expres- 
sions, quoted  from  respondent's  contract,  are  not  intended  to 
require  the  payment  of  ten  dollars  per  acre  for  a  right  to  use 
water.  They  say  this  ten  dollars  is  merely  a  portion  of  the 
annual  "  rental "  exacted  of  consumers  in  advance  for  the  re- 
maining years  of  respondent's  corporate  existence;  that  in- 
stead of  requiring,  say,  two  dollars  and  a  half  per  acre,  for 
each  irrigating  season  in  turn,  respondent  has  seen  fit  to 
divide  this  sum  into  two  parts,  collecting  one  dollar  and  a 
half  annually,  and  the  residue  of  one  dollar  each  for  the 
remaining  ten  years  of  its  corporate  life,  as  one  entire  sum  in 
advance. 

This  construction  of  the  contract  may,  under  all  the  cir- 
cumstances, seem  plausible,  though  I  doubt  if  the  courts  could 
accept  it;  but  if  accepted,  the  difficulty  under  which  respond- 
ent labors  would  not  be  obviated. 

If  the  carrier  may  collect  a  part  of  its  annual  transportation 
charge  in  advance  for  the  remaining  years  of  its  corporate 
life,  it  may  collect  all.  Suppose  the  company  just  organized; 
under  counsel's  view,  the  consumer  may,  there  being  no  legis- 
lation on  the  subject,  be  compelled  to  pay  the  cost  of  deliver- 
ing water  to  him  for  the  entire  twenty  years  of  its  existence, 
before  he  can  exercise  his  constitutional  right  during  a  single 
season 
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But  there  is  nothing  in  the  law  obliging  him  to  cultivate  his 
land  for  any  particular  period.  He  may  not  want  the  water 
for  twenty  years,  or  it  may  be  utterly  impossible  for  him  to 
advance  so  large  a  sum  at  once.  In  fact,  the  majority  of  those 
who  till  the  soil  are  too  poor  to  comply  with  such  a  demand; 
to  say  that  they  must  do  so,  or  have  no  water,  is  to  deprive 
them  of  their  right  to  its  use  just  as  effectually  as  though  the 
right  itself  had  no  existence.  It  is  true  these  people  would 
not  themselves  be  able  to  bring  water  from  the  natural 
streams  to  their  farms,  and  without  the  carrier  they  might  be 
compelled  to  abandon  their  attempts  at  agriculture.  This 
consideration,  however,  only  reinforces  the  position  that  a 
reasonable  control  was  intended.  The  carrier  must  be  re- 
garded as  an  intermediate  agency  existing  for  the  purpose  of 
aiding  consumers  in  the  exercise  of  their  constitutional  right, 
as  well  as  a  private  enterprise  prosecuted  for  the  benefit  of  its 
owners.  Yet,. if  such  exactions  as  the  one  we  are  now  consid- 
ering are  legal,  the  carrier  might,  at  its  option,  in  the  absence 
of  legislation,  effectuate  or  defeat  the  exercise  of  this  right; 
and  we  would  have  a  constitutional  provision  conferring  an 
affirmative  right,  subject  for  its  efficacy  in  a  given  section  to 
the  greed  or  caprice  of  a  single  individual  or  corporation. 

Besides  the  extraordinary  power  mentioned,  the  carrier 
would  also,  under  counsel's  view,  be  able  to  consummate  a 
most  unreasonable  and  unjust  discrimination.  B  could  have 
water  because  he  can  pay  for  its  carriage  twenty  years  in  ad- 
vance; C  could  not  have  water  because  he  is  unable  to  pay  in 
advance  for  its  carriage  beyond  a  season  or  two. 

But,  say  counsel,  C's  only  remedy,  and  the  only  remedy  of 
relator  and  other  consumers  dissatisfied  with  the  carrier's 
terms,  is  by  application  to  the  county  commissioners.  I  reply: 
1.  That,  so  far  as  the  present  case  is  concerned,  this  suggestion 
ernbodies  but  little  consolation.  Relator's  land  is  situate  in 
Arapahoe  County.  The  statute,  as  it  stood  when  the  proceed- 
ings described  in  the  alternative  writ  took  place,  did  not  permit 
the  commissioners  of  that  county  to  act  with  reference  to  re- 
spondent's canal";  while,  under  the  constitution,  the  commission- 
ers of  no  other  county  could  exercise  the  necessary  jurisdiction. 

It  was  utterly  impossible,  therefore,  for  relator  to  secure  re- 
lief in  the  manner  pointed  out;  and  if  the  courts  could  not 
take  cognizance  of  the  alleged  grievance,  he  was  wholly  bereft 
of  means  of  redress.  I  reply:  2.  That  the  commission- 
ers may  be  empowered  to  fix  the  maximum  amount  of  the 
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rate;  that  is,  they  may  be  authorized  to  announce  a  limit  be- 
yond which  the  carrier  cannot  go.  In  my  judgment,  under 
the  constitution  they  cannot  be  vested  with  authority  to  estab- 
lish the  exact  rate  to  be  charged,  or  to  specify  either  the  time 
or  conditions  of  payment.  The  time  and  conditions  of  pay 
ment  are  proper  subjects  for  legislation.  The  legislature 
doubtless,  has  authority  to  say  that  the  rate,  whether  the 
carrier  adopt  the  maximum  fixed  by  the  commissioners  of 
establish  one  below  such  limit,  shall  be  collected  annually  in 
advance  for  each  irrigating  season;  or  it  can  make  any  other 
reasonable  regulations  in  these  respects.  But  the  legislature 
itself  cannot  establish  the  unreasonable  rule  we  have  been 
considering,  which  enables  the  carrier  to  accomplish  a  whole- 
sale discrimination  between  consumers,  and  deny,  if  it 
chooses,  to  a  majority  of  them  the  rights  secured  them  by 
the  constitution.  A  regulation  or  rule  entailing  such  re- 
Bults,  whether  established  by  the  legislature  or  carrier,  must 
be  regarded  as  within  a  constitutional  inhibition.  This  con- 
clusion is  not  based  merely  upon  the  ground  of  private 
inconvenience  or  hardship;  it  rests,  as  will  be  observed,  upon 
the  higher  and  stronger  ground  of  conflict  with  the  beneficent 
purpose  of  our  fundamental  law. 

A  further  consideration,  worthy  of  mention  in  passing,  bear- 
ing at  least  upon  the  unreasonableness  of  the  view  urged  upon 
us,  is  the  position  of  the  consumer  who  pays  the  charges  for 
twenty  years  in  advance.  What  assurance  has  he  that  the 
carrier  can  or  will  keep  his  engagement  during  that  period  ? 
Its  business  is  attended  with  considerable  hazard,  and  requires 
large  and  continuing  expenditures  of  money.  The  consumer 
may  find  himself  without  water,  and  dependent,  for  the  recov- 
ery of  his  large  advancement,  upon  the  doubtful  experiment 
of  suit  against  an  insolvent  company. 

To  say  that  the  courts  may  not  interfere  under  the  circum- 
stances above  narrated  is  to  say  that  the  clear  intent  of  the 
constitution  in  relation  to  a  constitutional  right  may  be  dis- 
regarded with  impunity,  simply  because  no  express  inhibitory 
constitutional  or  statutory  provision  on  the  subject  can  be 
found;  also,  that,  for  a  like  reason,  one  charged  with  an  im- 
portant duty  may  condition  its  performance  upon  unreasonable 
and  oppressive  demands. 

I  do  not  usurp  the  province  of  the  legislature  by  declar- 
ing what  would  be  reasonable  requirements  as  to  the  time 
and  manner  of  collecting  water  rates.     My  position  is,  that, 


Dec.  1887.]         Wheeler  v.  Irrigation  Co.  611 

fgr  the  reasons  given,  respondent's  demand  of  ten  dollars  per 
acre,  as  an  advance  payment  of  part  of  the  transportation 
charge  for  the  remaining  years  of  its  corporate  life,  is  illegal 
as  well  as  unreasonable  and  oppressive. 

Respondent's  enterprise  is  of  great  public  importance  and 
benefit.  The  original  construction  of  its  canal  cost  large 
eums  of  money,  and  its  running  expenses  are  necessarily 
heavy.  For  a  considerable  period  the  capital  invested  must 
have  been  unproductive.  These  and  other  circumstances  may 
be  proper  subjects  for  consideration  by  the  commissioners 
when  called  upon  to  establish  a  maximum  rate.  And  when- 
ever they  become  appropriate  matters  for  judicial  cognizance, 
the  attention  deserved  will  be  received  from  the  courts.  But 
no  expenditure,  however  vast,  and  no  inconvenience,  however 
great,  can  justify  or  legalize  the  exaction,  the  consumer  ob- 
jecting, of  the  demand  under  consideration,  as  an  absolute 
condition  precedent  to  use  for  the  current  irrigating  season. 

I  must  not  be  understood  as  intimating  that  this  demand  is 
illegal  per  se.  And  if  the  consumer,  prior  to  1887,  saw  fit  to 
waive  his  right  by  voluntarily  submitting  thereto,  both  the 
legislature  and  courts  may  be  alike  powerless  to  relieve  him 
from  the  legitimate  results  of  his  contract. 

When  properly  understood,  the  statutes,  in  so  far  as  they  re- 
late to  the  principal  subjects  examined,  harmonize  with  the 
conclusions  above  stated.  Counsel's  proposition  that  only 
those  consumers  who  have  previously  used  water  aie  permitted 
to  demand  it  on  payment  of  the  rate  established  by  the  car- 
rier, is  not  sound.  The  section  upon  which  they  rely  (Gen. 
Stats.,  sec.  1740)  is  simply  an  assurance  of  the  right  to  con- 
tinue under  specified  circumstances  a  use  already  exercised. 

It  does  not  operate  to  repeal  section  311  of  the  General 
Statutes;  this  section  expressly  commands  ditch  companies 
having  water  in  their  canals  not  taken  to  furnish  the  same 
to  the  class  of  persons  using  it,  in  the  manner  named  by  the 
articles  of  incorporation,  upon  payment  of  the  established  rate; 
the  declaration  therein  that  this  rate  shall  be  fixed  by  the 
county  commissioners  must  be  taken  with  the  constitutional 
condition  attached,  viz.:  "Where  application  is  made  to  them 
by  either  party  interested."  But  when  the  company  has  a 
fixed  rate  of  its  own,  with  which  the  consumer  is  satisfied,  no 
necessity  exists  for  the  making  of  such  application.  If  coun- 
sel's position  were  correct,  the  land-owner  who  has  never  had 
the  use  of  water  would,  so  far  as  the  statutes  are  concerned,  be 
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wholly  at  the  mercy  of  the  carrier.  For  section  1740  does  not 
give  him  the  right  to  water,  even  when  the  maximum  rate 
has  been  fixed  by  the  commissioners. 

In  view  of  the  foregoing  conclusions,  I  need  not  dwell  upon 
the  legality  of  respondent's  demand  that  relator,  as  a  condi- 
tion precedent  to  the  use  of  water  for  the  season  of  1886,  enter 
into  the  written  contract  before  us.  This  contract  contains  a 
number  of  conditions  that  appear  unreasonable,  and,  as  I  con- 
strue the  constitution  and  statutes,  are  of  doubtful  legality. 
But  it  is  sufficient  to  recall  the  fact  that  the  unlawful  demand 
of  ten  dollars  per  acre  for  the  right  to  use  water  is  a  conspicu- 
ous provision  therein.  Relator  could  no  more  be  required  to 
execute  a  contract  containing  this  condition  than  he  could  be 
compelled  to  comply  with  the  demand  in  the  absence  of  con- 
tract. 

It  is  not  necessary  to  consider  what  would  have  been  the  re- 
sult had  respondent  charged  $11.50  per  acre  for  the  irrigating 
season  of  1886,  instead  of  demanding  $1.50  for  that  season,  and 
$10  per  acre  as  part  payment  for  future  years.  Neither  is  it 
necessary  to  speculate  as  to  what  respondent  would  have 
charged  for  the  season  mentioned  had  the  law  been  understood 
by  its  officers  according  to  the  construction  above  given.  In 
view  of  the  pleadings,  and  especially  of  the  language  em- 
ployed in  respondent's  contract,  I  think  that  relator,  upon 
the  showing  made,  was  entitled  to  the  use  of  water  from  re- 
spondent's canal  for  the  irrigating  season  specified  in  the 
alternative  writ.  This  conclusion  is  emphasized  by  the  defec- 
tive condition  of  the  commissioner  statute  prior  to  1887,  which 
left  relator  helpless  so  far  as  action  by  that  body  was  con- 
cerned. I  also  think  that  mandamus  lay  for  the  enforcement 
of  his  rights  in  the  premises. 

The  demurrer  should  have  been  overruled,  and  the  judg- 
ment must  therefore  be  reversed,  appellant  recovering  his 
costs. 

But  courts  do  not  order  the  performance  of  impossible  acts. 
This  proceeding  was  instituted  for  the  purpose  of  compelling 
respondent  to  supply  relator  with  water  during  the  irrigating 
season  of  1886.  Since  then  respondent  may  have  changed  its 
annual  charge  or  rate;  besides,  the  only  tender  or  demand  ap- 
pearing in  the  record  were  for  that  season.  To  order  compli- 
ance with  relator's  request  for  1886  would  be  absurd;  to  order 
a  delivery  of  the  water  for  1888  would  be  unwarranted.  To 
permit,  an  amendment  of  the  alternative  writ,  so  as  to  cover 
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the  approaching  irrigating  season,  would  be  to  allow  the  sub- 
stitution in  this  proceeding  of  a  new  and  wholly  different 
cause  of  action,  and  to  violate  an  established  rule  of  pleading. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Beck,  C.  J.  I  concur  in  the  foregoing  opinion  of  Mr.  Jus- 
tice Helm  as  to  most  of  the  propositions  therein  contained. 
In  my  judgment,  the  district  court  had  jurisdiction  of  this 
cause  when  it  was  before  it,  not  upon  the  principal  ground 
urged  by  the  counsel  for  appellant,  that  there  was  no  disagree- 
ment beween  the  parties  as  to  the  price  or  compensation  de- 
manded by  respondent  for  furnishing  the  water  requested,  but 
on  the  ground  that  the  terms  and  demands  exacted  were  un- 
reasonable and  illegal. 

The  record  before  us  does  not  warrant  the  proposition  of 
counsel,  that  of  the  two  sums  of  money  demanded  by  the  re- 
spondent, only  the  one  dollar  and  a  half  per  acre  was  for  com- 
pensation for  transporting  and  furnishing  the  water,  and  that 
the  ten  dollars  per  acre  was  wholly  for  royalty,  gift,  or  bonus. 
Possibly  a  large  portion  of  the  latter  sum  may  have  been  a 
demand  of  this  character,  and  consequently  without  consider- 
ation in  law  or  fact. 

The  alternative  writ  states,  but  not  wholly  in  haec  verba,  the 
stipulations  upon  this  point  of  the  contracts  required  to  be 
signed  by  the  consumers  of  water.  The  statement  is:  "  Said 
contracts,  after  reciting  that,  in  consideration  of  the  stipula- 
tions therein  contained  and  the  payments  as  therein  specified, 
the  said  company,  party  of  the  first  part,  agrees  to  sell  to  the 
consumer  of  water,  the  party  of  the  second  part,  '  the  right  to 
receive  and  use  water  from  the  canal  of  the  first  party,'  for 
irrigating  the  land  described,  for  the  sum  of  money  named, 
and  also  'upon  the  further  payment  annually  in  advance,  on 
or  before  the  first  day  of  May  in  each  year,  from  the  date 
hereof,  such  a  reasonable  rental  per  annum,  not  less  than  one 
dollar  and  a  half  per  acre,  and  not  more  than  four  dollars  per 
acre,  as  may  be  established  from  year  to  year  by  the  first 
party.' " 

Appellant's  counsel,  in  discussing  the  question  of  jurisdic- 
tion, construe  the  phrase  above  quoted  from  the  contract,  "the 
right  to  receive  and  use  water  from  the  canal  of  the  first  party," 
as  an  attempt  on  the  part  of  the  respondent  company  to  sell 
a  right  which  is  by  the  constitution  dedicated  to  the  people 
and  vested  in  the  public,  and  which  is,  therefore,  not  a  subject 
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of  sale.  The  language  may  admit  of  criticism,  but  it  is  only 
slightly  variant  from  the  language  employed  in  the  constitu- 
tion respecting  the  duty  of  the  general  assembly  to  provide  by 
law  that  the  board  of  county  commissioners,  in  their  respective 
counties,  shall  have  power  "  to  establish  reasonable  maximum 
rates  to  be  charged  for  the  use  of  water"  furnished  by  indi- 
viduals or  corporations.  And  it  is  not  as  objectionable  as  the 
phraseology  of  the  statutes,  which  includes  such  expressions 
as  "selling  water,"  "furnishing  water  for  sale,"  "purchasing 
water,"  and  the  like. 

Without  any  greater  liberality  of  construction  than  that 
given  the  statutes,  this  contract  might  be  construed  to  mean, 
by  "the  payments  as  therein  specified"  for  "the  right  to  re- 
ceive and  use  water  from  the  canal  of  the  first  party,"  the 
consideration  charged  by  the  respondent  company  for  convey- 
ing water  through  its  canal  and  furnishing  it  for  the  use  of 
consumers.  Now,  the  appellant  was  unwilling  to  make  all  the 
payments  therein  specified.  He  tendered  a  portion  thereof, 
and  refused  to  pay  the  balance.  Did  not  this  action  on  his 
part  fairly  give  rise  to  a  disagreement  or  dispute  between  the 
parties  as  to  the  price  to  be  charged  for  waters  from  the  ditch? 
It  is  my  opinion  that  the  nature  of  the  disagreement  came 
clearly  within  the  purview  of  both  the  constitution  and  the 
statute. 

But  for  the  defect,  therefore,  in  the  statute  (which  deprived 
the  appellant  of  any  relief  under  it),  it  would  have  been 
obligatory  upon  him,  before  applying  to  the  district  court  for 
relief  against  the  unjust  charges  and  terms  imposed  by  the 
ditch  company,  to  have  made  application  to  the  county  com- 
missioners of  Arapahoe  County  to  establish  the  maximum 
rate  which  the  respondent  might  charge.  Therefore  he  might 
or  might  not  have  had  a  cause  of  action  against  the  company, 
depending  upon  the  course  subsequently  pursued  by  it.  There 
being  no  gross  wrong  without  a  remedy,  however,  and  the 
statute  then  in  force  aflbrding  the  appellant  no  right  to  apply 
to  said  county  commissioners  to  fix  a  rate,  he  was  justified  in 
applying  to  the  court  for  relief  in  the  first  instance.  Respect- 
ing the  measure  of  relief  which  might  have  been  granted,  the 
writ  being  now  functus  officio  as  to  its  principal  object,  I  ex- 
press no  opinion. 

The  respondent,  however,  could  not  legally  require  payment 
of  the  ten  dollars  per  acre,  or  other  sum,  for  a  series  of  years 
in  advance,  whether  it  be  regarded  as  compensation  or  other- 
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wif  e.     Any  sum  charged  for  royalty,  or  as  a  bonus,  would  be 
unconstitutional. 

Except  in  so  far  as  these  views  may  not  harmonize  with  the 
foregoing  opinion,  I  concur  therein. 


Petition  for  Mandamus  cannot  be  DEMtniRED  to;  but  if  the  writ  is 
defective  in  form  or  substance,  motion  may  be  made  to  quash  it,  or  the  de- 
fect reached  by  return:  Dane  v.  Derby,  89  Am.  Dec.  722;  State  v.  Board  of 
Equalization,  74  Id.  381. 

What  Alternative  Writ  or  Mandahus  must  Contain:  Note  to  Dane 
V.  Derby,  89  Am.  Dec.  741,  742. 

Appropriation  of  Water,  and  rights  acquired  by  prior  appropriation: 
Ophir  S.  M.  Co.  v.  Carpenter,  97  Am.  Dec.  550,  note  559;  Dams  v.  Gale,  91 
Id.  654;  Lobdell  v.  Simpson,  90  Id.  537,  note  541;  note  to  Telle  v.  Correth,  98 
Id.  543. 

BiQHT  TO  Use  of  Water:  Stan  v.  Burden,  65  Am.  Dec.  394;  note  to  ToUe 
y.  Correth,  98  Id.  543. 
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Chioaoo  and  Atlantic  Railway  Co.  v,  Summbbs. 

[113  Jm>iA.s±,  10.] 

Proceeihno  to  Entobob  Paymekt  ot  Juixsuent  iob  Animals  Killkt)  ob 
Injitred  by  Railboab  Comfant,  nnder  section  4030,  Indiana  Reviaed 
Statutes  of  1881,  is  an  original  proceeding  to  be  instituted  only  in  th« 
circuit  court  of  the  proper  county,  the  decision  in  which  is  a  final 
judgment,  from  which  an  appeal  will  lie  to  the  supreme  court,  without  re< 
gard  to  the  amount  of  the  original  judgment  sought  to  be  enforced. 

Complaint  is  Sufficient  on  Demukreb,  although,  it  seems,  a  motion  to 
make  it  more  certain  and  specific  would  be  granted,  where,  in  a  proceed- 
ing under  section  4030,  Indiana  Kevised  Statutes  of  1881,  to  enforce  pay- 
ment of  a  judgment  for  animals  killed  and  injured  by  a  railroad  com- 
pany, it  alleges  that  the  "judgment  was  upon  a  complaint  for  stock 
killed  and  injured  by  said  railway  company,"  without  showing  that  the 
stock  were  killed  by  the  "  cars,  locomotives,  or  other  carriages  "  of  the 
company  as  mentioned  in  the  statute. 

Pleading  Required  to  be  Filed  by  Plaintiff  in  PROCEEDiNa  to  En- 
force Payment  of  Judgment  for  animals  killed  or  injured  by  a  rail- 
road company,  under  section  4030,  Indiana  Revised  Statutes  of  1881, 
although  called  in  the  statute  a  "motion,"  may  be  demurred  to  or  an- 
swered as  in  other  civil  actions. 

Modes  of  Procedure  and  Rules  of  Practice,  Prescribed  in  Civil 
Actions,  are  All  Applicable  in  Indiana  to  special  statutory  proceed- 
ings for  the  enforcement  of  private  rights,  except  where  the  statute 
authorizing  and  regulating  such  special  proceeding  has  expressly  or  by 
fair  implication  prescribed  a  different  course  of  procedure  or  rule  of 
practice  therein. 

Void  Judgment  may  be  Attacked  in  a  collateral  suit  or  proceeding. 

Motion  to  Strike  out  Answer  will  not  Perform  Office  of  Demub- 

beb  thereto  for  want  of  sufficient  facts,  and  should  not  be  sustained  if 

the  facts  pleaded  therein  are  relevant  or  pertinent  to  the  issue,  although 

inanfficient  on  demurrer. 
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Judgment  Rendeked  by  Justice  in  Favob  or  Pabty  por  Whom  Hk  is 
AcTiNQ  A3  Attorney  in  the  case,  is  absolutely  void,  and  may  be  at- 
tacked and  impeached  whenever  and  however  it  is  sought  to  be  enforced. 

Motion  under  section  4030,  Indiana  Revised  Statutes  of 
1881,  to  enforce  a  judgment  recovered  against  the  railway  com- 
pany, before  a  justice  of  the  peace,  for  stock  killed  and  injured 
by  the  company.     The  facts  are  stated  in  the  opinion. 

/.  S.  Slick  and  W.  0.  Johnson,  for  the  appellant. 

A.  I.  Oould  and  O.  A.  Murphy,  for  the  appellee. 

By  Court,  Howk,  J.  Appellee,  Summers,  has  moved  the 
court  in  writing  to  dismiss  the  appeal  in  this  cause  for  the  fol- 
lowing reasons,  namely:  1.  Because  this  court  has  no  jurisdic- 
tion whatever  of  such  appeal;  2.  Because  it  is  not  an  appeal 
from  a  final  judgment,  but  from  an  order  on  a  motion  under 
section  4030,  Revised  Statutes  1881;  3.  Because  such  appeal 
was  taken  from  a  judgment  of  the  court  below  in  an  action 
which  originated  before  a  justice  of  the  peace,  wherein  the 
amount  in  controversy  did  not  exceed  fifty  dollars,  exclusive 
of  costs,  as  shown  by  the  record. 

It  is  manifest,  we  think,  that  the  consideration  and  decision 
of  appellee's  motion  to  dismiss  this  appeal  will  require  at  our 
hands  an  examination  of  the  entire  record  of  this  cause.  In 
view  of  this  fact,  and  as  counsel  for  both  parties,  as  well  for 
appellee  as  for  appellant,  have  fully  argued  the  cause  on  its 
merits,  we  have  concluded  to  consider  and  decide  now  all  the 
questions  presented  by  the  appeal  herein  and  by  appellee's  mo- 
tion to  dismiss  such  appeal.  In  argument,  appellant's  learned 
counsel  rely  upon  the  following  errors,  assigned  upon  the  rec- 
ord, for  the  reversal  of  the  judgment  or  order  below,  namely: 
1.  The  overruling  of  appellant's  demurrer  to  appellee's  motion 
or  complaint;  2.  The  sustaining  of  appellee's  motion  to  strike 
out  appellant's  answer  to  his  motion  or  complaint  herein. 

On  the  twenty-ninth  day  of  September,  1886,  appellee.  Sum- 
mers, filed  in  the  court  below  his  complaint,  wherein  he  averred 
that  on  the  fifteenth  day  of  July,  1885,  he  recovered  before 
W.  H.  Weir,  Esq.,  a  justice  of  the  peace  of  Starke  County,  a 
judgment  against  appellant  herein,  a  corporation  duly  organ- 
ized under  the  laws  of  this  state,  and  operating  a  railroad 
through  such  county,  for  the  sum  of  fifty  dollars,  and  for  fif- 
teen dollars  and  forty  cents  costs,  which  judgment  was  upon  a 
complaint  for  stock  killed  and  injured  by  said  railway  com- 
pany; and  that  such  judgment  was  wholly  unpaid,  unapp'-^ale<f 
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from,  and  in  full  force.  Appellee  further  alleged  that  on  the 
twenty-eighth  day  of  September,  1886,  he  caused  a  certified 
transcript  of  his  said  judgment  to  be  filed  in  the  clerk's  ofiice 
and  recorded  in  the  order-book  of  such  court;  and  that  Wil- 
liam Scott,  appellant's  freight  and  ticket  agent  at  North  Jud- 
son,  had,  or  would  have  in  a  short  time,  moneys  in  his  hands 
belonging  to  appellant  suSicient  to  pay  off  such  judgment  and 
costs.  Wherefore  appellee  asked  that  a  writ  be  issued  requir- 
ing said  Scott,  agent  as  aforesaid,  to  appear  before  such  court 
and  answer,  upon  oath,  as  to  such  money,  and  for  all  other 
proper  relief. 

It  is  conceded  by  counsel  on  both  sides  that  this  proceeding 
or  suit  was  instituted  by  appellee  in  the  court  below  under  the 
provisions  of  section  4030,  supra,  in  force  since  March  4, 1863. 
In  that  section  it  is  provided  as  follows:  "Any  person  obtain- 
ing a  judgment  before  a  justice  of  the  peace  for  any  animal  or 
animals  killed  or  injured  by  the  cars,  locomotives,  or  other 
carriages  of  any  railroad  in  this  state,  upon  the  filing  of  a  cer- 
tified transcript  of  such  judgment  in  the  ofiice  of  the  clerk  of 
the  circuit  court  of  the  county  in  which  such  animal  or  ani- 
mals were  killed  or  injured,  and  upon  the  clerk  of  such  court 
entering  the  same  on  the  order-book  thereof,  upon  notice  and 
motion  made  in  such  court,  as  specified  in  the  preceding  sec- 
tion, shall  be  entitled  to  the  order  and  proceedings  as  therein 
specified." 

Two  things  are  manifest,  we  think,  from  these  statutory  pro- 
visions, namely:  1.  That  the  proceeding  of  the  judgment 
plaintifl"  to  enforce  the  payment  of  his  judgment  by  notice 
and  motion,  as  provided  in  the  statute,  is  not  an  appeal,  nor 
in  the  nature  of  an  appeal,  from  the  judgment  of  the  justice, 
but  is  a  new  and  original  suit  or  proceeding  to  be  instituted, 
under  the  statute,  in  the  circuit  court  of  the  proper  county, 
and  in  no  other  court  or  county;  and  2.  The  decision  of  the 
proper  court,  upon  the  hearing  of  the  suit  or  proceeding,  is 
not  interlocutory,  but  is  a  final  order  and  judgment,  from 
which  an  appeal  will  lie  to  this  court  without  regard  to  the 
amount  of  the  justice's  judgment  of  which  the  court  may  re- 
quire the  payment.  From  this  construction  of  the  statute, 
which  seems  to  us  to  be  correct,  it  follows  necessarily  that  ap- 
pellee's motion  to  dismiss  the  appeal  herein,  for  any  or  all  of 
the  causes  specified  therein,  is  not  well  taken  and  cannot  be 
sustained.  The  motion  to  dismiss,  therefore,  is  overruled,  with 
costs:  Louisville  etc.  R'y  Co.  v.  Thompson,  62  Ind.  87. 
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Appellant's  counsel  claim  that  the  complaint  or  motion 
herein  was  bad  on  demurrer,  because  it  failed  to  show  that 
appellee  obtained  his  judgment  before  the  justice  for  any  ani- 
mal or  animals  killed  or  injured  by  appellant's  "  cars,  loco- 
motives, or  other  carriages."  The  averment  of  the  motion  or 
complaint  on  this  point  is,  that  the  "judgment  was  upon  a 
complaint  for  stock  killed  and  injured  by  said  railway  com- 
pany." 

We  are  of  opinion  that  the  motion  or  complaint  herein  was 
sufficient  to  withstand  appellant's  demurrer  thereto.  The  ut- 
most that  can  be  said,  we  think,  against  the  sufficiency  of  the 
motion  or  complaint  is,  that  the  averment  last  quoted  does  not 
show  with  sufficient  certainty  that  appellee's  judgment  before 
the  justice  was  upon  a  complaint  for  stock  killed  and  injured 
by  the  cars,  locomotives,  or  other  carriages  of  the  appellant. 
This  objection  to  the  motion  or  complaint,  however,  if  it  exist, 
can  only  be  reached  or  taken  advantage  of  by  a  motion  to 
make  the  pleading  more  certain  and  specific,  and  a  demurrer 
thereto,  on  that  ground,  may  be  overruled  without  error:  R.  S. 
1881,  sec.  376;  Pittsburgh  etc.  R'y  Co.  v.  Hixon,  110  Ind.  225. 

In  appellant's  answer  to  appellee's  motion  or  complaint,  the 
material  facts  alleged  were,  that  the  judgment,  the  payment 
of  which  is  sought  to  be  enforced  in  this  proceeding,  was  ren- 
dered by  and  before  a  justice  of  the  peace  who  was  appellee's 
attorney  in  commencing  the  suit  wherein  such  judgment  was 
rendered;  that  he  prepared  appellee's  complaint  in  that  suit, 
and  signed  his  name  thereto  as  plaintiff's  attorney,  and  filed 
the  same  before  another  justice  of  Starke  County,  and  appeared 
before  the  latter  justice  as  appellee's  attorney  to  prosecute  such 
suit;  that  the  venue  of  such  suit  was  changed  frum  the  latter 
justice,  and  he  sent  the  same  for  trial  to  the  justice  of  the  peace 
who  was  appellee's  attorney  therein,  and  who  took  jurisdiction 
thereof,  and  rendered  the  judgment  therein  mentioned  in  tlie 
motion  or  complaint  in  this  proceeding. 

It  was  further  averred  in  appellant's  answer  herein  that 
while  such  suit  was  pending  before  appellee's  attorney  therein, 
as  such  justice  of  the  peace,  and  on  the  day  set  for  the  trial 
of  such  cause,  appellant  herein  appeared  specially  before  sucli 
justice,  and  filed  its  verified  plea  in  abatement  to  the  jurisdic- 
tion of  such  justice  to  hear  and  determine  such  suit,  for  tlie 
reason  following,  namely:  "That  said  justice  drew  up  and 
signed  the  complaint  herein  as  the  attorney  for  the  plaintifT, 
and  was  regularly  employed  by  the  plaintiff  to  act  as  his  at- 
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torney  herein,  and  has  ever  since  been  and  is  now  acting  aa 
such  attorney  for  plaintifif  in  this  action,  with  his  said  partner. 
Murphy." 

It  was  further  averred  in  its  answer  herein  that  appellant 
then  withdrew  from  such  suit,  and  appeared  no  further  therein; 
and  that  thereupon  such  justice  of  the  peace,  still  acting  as 
the  attorney  for  the  plaintiff,  and  not  otherwise,  entered  of 
record  upon  his  docket,  as  such  justice,  his  judgment  in  such 
suit,  the  payment  of  which  is  sought  to  be  enforced  by  appel- 
lee's motion  in  this  suit  or  proceeding. 

Appellee's  written  motion  to  strike  out  appellant's  answer 
herein,  the  substance  of  which  we  have  just  given,  was  sus- 
tained by  the  court  below,  and  to  this  ruling  appellant  ex- 
cepted, and  filed  its  bill  of  exceptions.  This  ruling  is  the 
second  error  upon  which  appellant's  counsel  rely  for  the  rever- 
sal of  the  judgment  below. 

In  his  motion  to  strike  out  appellant's  answer  herein,  appel- 
lee assigned  the  following  causes  therefor,  namely:  1.  Appel- 
lee's motion  or  complaint  herein  is  one  to  which  no  answer 
will  lie;  2.  Such  answer  makes  a  collateral  attack  upon  the 
judgment  mentioned  in  such  motion  or  complaint;  3.  Appel- 
lant's answer  is  immaterial  and  irrelevant;  and  4.  Appellee's 
motion  or  complaint  herein  is  an  ex  parte  proceeding. 

We  are  of  opinion  that  the  court  below  clearly  erred  in  re- 
jecting or  striking  out  appellant's  answer  herein.  As  we  have 
already  said,  appellee's  motion  or  complaint  herein  was,  under 
the  statute,  the  institution  of  a  new  suit  or  proceeding  by  ap- 
pellee and  against  the  appellant.  In  other  words,  such  suit 
or  proceeding  was  the  "one  form  of  action  for  the  enforcement 
of  private  rights,"  which,  in  our  code,  is  "denominated  a  civil 
action":  R.  S.  1881,  sec.  249;  Burkett  v.  Holman,  104  Ind.  6. 

Although  the  pleading  first  filed  by  the  plaintiff  in  such  a 
suit  or  proceeding  as  the  one  at  bar  is  called  in  the  statute  a 
*'  motion,"  yet  we  do  not  doubt  that  the  suflBciency  of  the  facts 
stated  therein  to  constitute  a  cause  of  action  may  be  tested  by 
demurrer,  nor  that  answers  and  replies  may  be  filed  and  issues 
formed  thereon,  either  of  law  or  fact,  as  in  other  civil  actions. 

It  has  often  been  held  by  this  court,  and  correctly  so,  wo 
think,  that  the  modes  of  procedure  and  rules  of  practice  pre- 
scribed by  our  Civil  Code  in  civil  actions  are  all  applicable  to 
a  special  statutory  proceeding  for  the  enforcement  of  private 
rights,  except  where  the  statute  authorizing  and  regulating 
euch  special  proceeding  has  expressly  or  by  fair  implication 
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prescribed  a  different  course  of  procedure  or  rule  of  practice 
therein:  Crume  v.  Wilson,  104  Ind.  583;  Bass  v.  Elliotty  105 
Id.  517;  Robinson  V.  Rlppey,  111  Id.  112,  118;  Hutchinson  v. 
Trauerman,  112  Id.  21. 

It  is  assigned  as  a  cause  for  striking  cut  or  rejecting  appel- 
lant's answer  herein,  that  it  makes  a  collateral  attack  upon 
the  judgment  mentioned  in  appellee's  motion  or  complaint. 

It  is  settled  by  our  decisions  that  a  judgment  cannot  be  at- 
tacked or  impeached  in  a  collateral  suit  or  proceeding  unless 
it  be  void:  Exchange  Bank  v.  Ault,  102  Ind.  322;  Baltimore  etc, 
R.  R.  Co.  V.  North,  103  Id.  486;  Walker  v.  Hill,  111  Id.  223; 
Ely  V.  Board  etc.,  112  Id.  361.  The  doctrine  of  the  cases  cited, 
however,  has  no  application  whatever  to  a  case  where,  as  here, 
the  judgment  is  shown  by  the  averments  of  the  complaint  or 
answer  to  have  been  void.  It  will  not  do  to  say,  we  think, 
that  the  averments  of  appellant's  answer  herein  are  immate- 
rial and  irrelevant,  as  alleged  by  appellee.  While  it  is  true 
that  a  motion  to  strike  out  a  pleading  is  not  the  equivalent  of 
a  demurrer  thereto,  yet,  where  the  motion  has  been  sustained, 
it  must  be  held,  we  think,  that  such  motion,  like  a  demurrer, 
admits  the  truth  of  all  the  facts  well  pleaded,  for  the  purposes 
of  the  motion.  Under  our  code  it  has  often  been  held  that  a 
motion  to  strike  out  an  answer  will  not  perform  the  office  of  a 
demurrer  thereto  for  the  want  of  sufficient  facts. 

In  the  early  case  of  Port  v.  Williams,  6  Ind.  219,  in  speaking 
of  an  answer  which  had  been  struck  out  on  motion,  the  court 
said:  "Whether  it  [the  answer]  was  a  sufficient  defense  to  bar 
the  action  was  wholly  immaterial.  It  was,  at  least,  such  per- 
tinent matter  as  the  court  ought  not  to  strike  out  on  motion. 
It  was  not  so  irrelevant  as  to  warrant  that;  it  was  not  a  sham 
defense.  Wo  are  therefore  of  opinion  that  the  court  erred  in 
sustaining  the  motion  to  strike  out."  To  the  same  effect  are 
the  following  cases:  Clark  v.  Jeffersonville  etc.  R.  R.  Co.,  44 
Id.  248;  Indianapolis  etc.  Co.  v.  Caven,  53  Id.  258;  City  of 
Elkhart  v.  Simonton,  71  Id.  7;  McCammack  v.  McCammack,  86 
Id.  387;  Burk  v.  Taylor,  103  Id.  399, 

In  the  case  in  hand  it  cannot  be  claimed  that  the  facta 
stated  in  appellant's  answer  were  not  pertinent  to  appellee's 
motion  or  complaint,  or  were  irrelevant,  or  were  a  sham  de- 
fense to  this  action.  Whether,  therefore,  appellant's  answer 
was  a  good  or  bad  defense  to  this  suit  or  proceeding,  it  is  cer- 
tain that  the  court  below  erred  in  sustaining  appellee's  motioa 
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to  strike  out  or  reject  such  answer,  and  that,  for  this  error,  the 
judgment  below  must  be  reversed. 

This  conclusion  disposes  of  the  questions  actually  presented 
for  decision  by  this  appeal;  but  it  is  proper,  we  think,  and 
perhaps  better,  for  the  parties  to  this  suit  that  we  should  con- 
sider and  decide  now  the  question  of  the  sufficiency  of  ap- 
pellant's answer  herein  to  withstand  a  demurrer  thereto  for 
the  want  of  sufficient  facts.  We  are  of  opinion  that  the  facts 
stated  in  such  answer  are  amply  sufficient  to  constitute  a  good 
defense  in  bar  of  appellee's  suit  or  proceeding,  and  to  show,  if 
sustained  by  the  evidence,  that  the  justice's  judgment,  men- 
tioned in  the  motion  or  complaint  herein,  was  and  is  absolutely 
null  and  void.  Such  a  judgment  appellant  had  the  right  to 
attack  and  impeach  whenever  and  however  it  was  sought  to 
be  enforced.  If,  at  the  time  his  action  against  appellant  was 
pending  before  the  first  justice,  appellee  in  person  had  been  a 
qualified  and  acting  justice  of  the  peace  of  Starke  County,  and 
if,  when  the  change  of  venue  was  granted,  the  action  had  been 
sent  to  appellee  as  such  justice,  and  he  had  tried  and  decided 
the  case,  and  had  rendered  and  entered  judgment  therein  in 
his  own  favor  and  against  appellant,  no  one  could  doubt  that 
such  judgment  was  wholly  void  and  could  not  be  enforced; 
for  such  a  judgment  would  be  in  direct  violation  of  the  old  and 
well-known  legal  maxim,  namely.  Nemo  debet  esse  judex  in  pro- 
pria sua  causa:  Broom's  Legal  Maxims,  116. 

In  legal  effect,  however,  under  the  averments  of  appellant's 
answer  herein,  the  justice's  judgment,  the  payment  of  which 
is  sought  to  be  enforced  in  this  suit  or  proceeding,  was  ren- 
dered by  the  judgment  plaintiff,  appellee  herein,  in  propria 
sua  causa.  For  it  is  averred  in  such  answer  that  the  justice 
of  the  peace  to  whom  the  action  was  sent  on  change  of  venue 
was  "  still  acting  as  the  attorney  for  the  plaintiff,  and  not 
otherwise,"  at  the  time  he  rendered  such  judgment  in  the 
aforesaid  action.  If  the  fact  so  averred  be  true,  the  justice's 
judgment  was  unquestionably  void. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  motion  to  strike  out 
the  answer,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

ValIDITT  07  JUDOMSNT  RENDERED  BY  DiSQUALIFED  JUDGE:  See  note  to 
Moaea  v.  Julian,  84  Am.  Dec.  126.  Acting  as  counsel  iu  case  disqualifies  judge 
*nd  renders  judgment  void:  Nevxome  v.  Light,  44  Am.  Rep.  604. 
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Void  Judgment  may  bb  Collaterally  Attacked:  See  Sidensparker  v. 
Sidensparker,  83  Am.  Dec.  527,  and  note;  Ilahn  v.  Kelly,  94  Id.  742,  and  note 
762-770. 

Motion  to  Strike  cot  Answer,  when  Entertained:  See  the  note  to 
People  V.  McCumber,  72  Am.  Dec.  521-526. 


Brown  v.  Jones. 

ril3  Indiana,  46.] 

Acceptor  op  Bill  op  Exchange  has  Right  to  Qualift  his  Acceptanci 
by  designating  the  place  of  payment;  and  when  the  place  of  payment  is 
thus  desigjiated,  it  becomes  part  of  the  contract  of  acceptance. 

Section  368,  Indiana  Revised  Statutes  of  1881,  Providing  that  It 
shall  not  be  Necessary  to  Aver  ou  Prove  Demand  at  Place  of 
Payment  fixed  by  a  bill,  note,  or  other  contract,  has  no  application  to 
a  case  where  the  demand  of  payment  is  necessary  to  create  a  cause  of 
action  against  the  drawer  or  indorser  of  a  bill  of  exchange. 

Presentment  must  be  Made  at  Place  op  Payment  Designated  by  the 
acceptance  of  a  bill  of  exchange,  or  a  sufficient  excuse  for  failing  to  so 
present  it  must  be  shown,  or  else  the  drawer  and  indorsers  of  the  bill 
will  be  discharged. 

It  will  be  Presumed  by  Supreme  Court  that  Bill  of  Exchange  was 
not  Presented  at  Place  Designated  by  the  acceptance,  where  it  ia 
not  stated  in  the  finding  that  the  bill  was  so  presented. 

Action  by  Jones  and  others  against  James  F.  Brown,  the 
drawer  and  indorser  of  a  bill  of  exchange.  The  opinion  states 
the  facts. 

/.  McCabe  and  E.  F.  McCahe,  for  the  appellant. 

/.  E.  Schoonover,  W.  B.  Reed,  J.  E.  McDonald^  J.  M.  Butler, 
and  A.  L.  Mason,  for  the  appellees. 

By  Court,  Elliott,  J.  The  material  facts  as  they  appear 
in  the  special  finding,  but  stated  in  a  condensed  form,  are 
these:  On  the  eleventh  day  of  February,  1884,  the  appellees 
were  bankers,  doing  business  at  Attica,  Indiana,  under  the 
name  of  the  Citizens'  Bank.  On  that  day  the  appellant  in- 
dorsed to  them  a  bill  of  exchange  drawn  by  him  on  F.  W. 
Pullen  &  Co.,  Chicago,  Illinois.  The  acceptance  of  the  bill 
was  in  these  words:  "Accepted  and  payable  at  1363  Kinzie 
Street."  By  a  series  of  indorsements,  the  bill  reached  the  First 
National  Bank  of  Chicago  for  collection.  On  the  fifteenth 
day  of  March,  1884,  that  bank  placed  the  bill  in  the  hands  of 
Orville  Peckham,  a  notary  public,  to  be  presented  for  pay- 
ment. "The  notary,"  as  the  finding  states,  "went  with  said 
bill  to  the  oflBce  of  the  acceptors  for  the  purpose  of  present- 
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ing  it  for  payment,  but  found  the  office  closed  and  locked, 
and  was,  after  the  exercise  of  reasonable  diligence,  unable  to 
find  any  member  of  the  firm  of  F.  W.  Pullen  &  Co.,  and  that 
said  bill  was  thereupon  duly  protested  for  non-payment.'^ 
Notice  of  protest  was  addressed  to  James  F.  Brown,  and  on 
the  evening  of  March  16th  was  mailed  to  the  Citizens'  Bank, 
at  Attica.  On  the  eighteenth  day  of  that  month  the  notice  was 
received  by  the  Citizens'  Bank,  and  on  the  same  day  it  was 
mailed  to  the  appellant  at  his  residence  and  post-office,  to- 
gether with  a  written  request  for  payment. 

The  acceptors  of  the  bill  had  the  right  to  qualify  their  ac- 
ceptance by  designating  the  place  of  payment.  The  designa- 
tion of  the  place  of  payment  became  part  of  the  contract,  and 
it  is  an  element  that  exerts  an  important  influence  upon  the 
case. 

One  of  the  positions  assumed  by  the  appellant  is,  that  he 
cannot  be  held  as  an  indorser  or  drawer  because  it  does  not 
appear  that  the  bill  was  presented  at  the  place  fixed  by  the 
contract.  It  is  the  contention  of  his  counsel  that,  while  the 
finding  shows  that  the  bill  was  presented  at  the  office  of  the  ac- 
ceptors, it  does  not  appear  that  the  office  was  the  place  desig- 
nated in  the  acceptance. 

In  answer  to  the  appellant's  argument  on  this  question,  the 
appellee's  counsel  assume  that  the  case  is  governed  by  our 
statute,  and  that  it  was  not  necessary  to  show  that  the  bill 
was  presented  for  payment.  The  statute  to  which  they  refer 
provides  that:  "In  any  action  or  defense  founded  upon  a  bill 
or  note  or  other  contract  for  the  payment  of  money  at  a  par- 
ticular place,  it  shall  not  be  necessary  to  aver  or  prove  a  de- 
mand at  the  place,  but  the  opposite  party  may  show  a  readiness 
to  pay  the  demand  at  the  proper  place":  R.  S.  1881,  sec.  368. 

It  is  very  clear  that  this  statute  has  no  application  to  a  case 
where  the  demand  of  payment  is  necessary  to  create  a  cauze 
of  action,  against  the  drawer  or  indorser  of  a  bill  of  exchange, 
and  so  it  has  been  many  times  decided. 

The  finding  does  not  show  in  express  terms  that  the  bill  was 
presented  at  1363  Kinzie  Street,  nor  does  it  show,  as  counsel 
assume,  that  diligence  was  used  to  find  that  place.  It  does 
state,  in  a  very  general  way,  that  reasonable  diligence  was 
used  to  find  the  members  of  the  firm  of  F.  W.  Pullen  &  Co., 
but  it  does  not  state  that  diligence  was  used  to  find  the  place 
described  in  the  acceptance.  If  it  were  conceded  that  the 
general  conclusion  as  to  the  exercise  of  diligence  is  sufficient, 
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it  could  not  be  assumed  that  this  conclusion  applied  to  any- 
other  acts  than  those  involved  in  the  eflfort  to  find  one  of  tha- 
acceptors. 

It  is,  however,  contended  by  appellees'  counsel  that  pre- 
sentment at  the  office  of  the  acceptors  was  sufficient.  If  thi»^ 
be  so,  then  the  finding  on  this  point  may  be  upheld. 

We  are,  however,  constrained  to  differ  from  counsel  upoi> 
this  proposition.  Our  opinion  is,  that  where  a  place  of  pay- 
ment is  definitely  fixed  by  the  contract  of  acceptance,  there- 
the  presentment  must  be  made,  or  a  sufficient  excuse  for  fail- 
ing to  there  make  it  be  shown,  or  else  the  drawer  or  indorser 
of  the  bill  is  discharged.  The  cases  referred  to  by  counsel  do- 
not  oppose  this  conclusion.  These  cases  are  Shed  v.  Brett,  1 
Pick.  413;  Williams  v.  United  States  Bank,  2  Pet.  96;  Ogden  v. 
Cowley,  2  Johns.  274;  Burbank  v.  Beach,  15  Barb.  326;  Cay- 
uga County  Bank  v.  Hunt,  2  Hill,  635;  Wiseman  v.  Chiappellay 
23  How.  368;  and  Wallace  v.  Crilley,  46  Wis.  577.  In  non& 
of  them  was  the  place  of  payment  fixed  by  the  acceptance,^ 
and  they  cannot,  therefore,  be  regarded  as  at  all  in  point. 

Our  conclusion  has  a  firm  support  from  the  authoritiegr_ 
Mr.  Daniel,  after  showing  that,  to  charge  the  acceptor,  it  is  not= 
lecessary  to  present  the  bill  for  payment  at  the  place  speci- 
fied, says:  "  In  respect  to  the  indorser  of  a  bill  or  note,  or  the 
drawer  of  a  bill,  payable  at  a  particular  bank  or  other  place,, 
the  rule  is  difierent.  He  is  not  the  original  debtor,  but  only 
a  surety.  His  undertaking  is  not  general,  but  conditional; 
upon  due  diligence  being  used  against  the  principal  debtor;; 
and  such  diligence  requires  presentment  at  the  place  specified,, 
where  it  is  to  be  presumed  that  funds  have  been  provided  to 
meet  the  bill  at  maturity":  1  Daniel  on  Negotiable  Instru- 
ments, sec.  644.  Another  writer  says:  "When  a  bill  or  notet^ 
is  drawn,  payable  at  a  place  named,  it  is  essential  to  show,  in 
an  action  against  the  drawer  or  indorser,  a  presentment  at  the 
place  appointed":  Edwards  on  Bills  and  Notes,  sec.  679. 

In  Cox  V.  National  Bank,  100  U.  S.  704,  the  court  said:: 
*'  Cases  arise  where  the  drawer  of  a  bill  of  exchange  designates 
in  the  instrument  the  place  of  payment,  and  the  decision* 
are,  that  in  such  a  case  both  the  drawer  and  the  indorser  will 
be  discharged  unless  the  bill  be  there  presented  for  payment 
at  maturity."  It  was  held  in  Marsh  v.  Low,  55  Ind.  271,  that 
the  acceptor  is  the  principal  debtor,  and  so  all  the  cases  hold;, 
holding  also  without  exception,  so  far  as  our  investigation  ha» 
gone,  that,  to  charge  the  drawer  or  indorser,  presentment  for 

JlM.  St.  Rep.,  Vol.  HL  — 40 


626  Dobbins  v.  McNamara.  [Indiana, 

payment  must  be  made  at  the  place  specified:  Hartiocll  v. 
Candler,  5  Blackf.  215;  PeopWs  Bank  v.  Brooke,  31  Md.  7;  1 
Am.  Rep.  1;  Smith  v.  McLean,  7  Am.  Dec.  693;  Glasgow  v. 
Pratte,  8  Mo.  336;  40  Am.  Dec.  142;  Duprev.  Richard,  11  Rob. 
(La.)  495;  43  Am.  Dec.  214,  and  note  222. 

The  question  here  is  one  of  evidence,  and  not  of  pleading. 
The  plaintiffs  have  failed  to  establish  an  essential  element  of 
their  cause  of  action.  As  it  is  not  stated  in  the  finding  that 
the  bill  was  presented  at  the  place  designated,  and  as  the 
burden  of  proof  on  that  question  is  on  the  appellees,  we  must 
presume  that  it  was  not  in  fact  there  presented :  Stix  v.  Sad- 
ler, 109  Ind.  254;  Vinton  v.  Baldwin,  95  Id.  433,  and  cases 
cited. 

We  think  justice  will  be  secured  by  awarding  a  new  trial, 
and  this  is  adjudged:  Parker  v.  Hubble,  75  Ind.  580;  Yerkes 
V.  Sabin,  97  Id.  141,  144;  Shannon  v.  Hay,  106  Id.  589;  Sohn 
V.  Cambern,  106  Id.  302;  Western  Union  Tel.  Co.  v.  Brown,  108 
Id.  538;  Buchanan  v.  Milligan,  108  Id.  433. 

Judgment  reversed,  at  costs  of  appellees,  and  cause  re- 
manded, with  instructions  to  award  a  new  trial. 


Placb  of  Presentment  of  Bill  of  Exchange:  See  Oalpin  v.  Hard,  15 
Am.  Dec.  640,  and  uote  643,  644;  DupH  v.  Riclmrd,  43  Id.  214,  and  note  221, 
222;  note  to  Berg  v.  Abbott,  24  Am.  Rep.  160,  161. 


Dobbins  v.  MoNamara. 

fllS  Indiana,  54.  | 

Oms  AQAiNST  Whom  Judgment  by  Default  has  been  Taken,  without 

Service  of  Process,  and  over  whose  person  the  court  had  acquired  no 
jurisdiction,  is  entitled  to  have  the  judgment  set  aside,  whether  he  has  a 
good  defense  to  the  action  or  not,  and  may  maintain  a  direct  action  for 
that  purpose. 
Direct  Action  to  Vacate  and  Set  Aside  Judgment  Taken  by  Default, 
in  a  case  where  there  had  been  no  service  of  process  upon  the  defendant 
therein,  and  no  jurisdiction  acquired  by  the  court  over  his  person,  is  not 
governed  by  the  statutory  requirements  concerning  complaints  for  re- 
view and  applications  to  set  aside  defaults,  but  contemplates  the  forma- 
tion of  issues,  and  a  hearing  upon  sucli  evidence  as  may  be  mutually 
introduced. 

Action  to  set  aside  a  judgment  taken  by  default.    Th« 
opinion  states  the  case. 
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N.  L.  Agncw,  B.  Borders,  and  J.  F.  Yamell,  for  the  appel- 
lant. 

W.  Spangler  and  H.  A.  Steis,  for  the  appellee. 

By  Court,  Niblack,  J.  The  complaint  in  this  proceeding 
represented  that  Matt  Dobbins,  the  appellant,  had,  on  the  first 
day  of  December,  1884,  in  an  action  for  an  alleged  breach  of 
a  marriage  contract,  recovered  a  judgment  in  the  Pulaski  cir- 
cuit court  against  Hugh  McNamara,  the  appellee,  for  the  sum 
of  three  hundred  dollars  in  damages,  and  costs  of  suit,  setting 
out  the  complaint  in  that  action  at  full  length;  that  Dobbins, 
tbe  plaintiff  in  the  action  thus  referred  to,  had  caused  a  sum- 
mons to  be  issued  against  the  defendant,  McNamara,  and  by 
an  indorsement  on  the  complaint  had  made  the  summons  re- 
turnable on  the  fifteenth  day  of  the  previous  month  of  Sep- 
tember, 1884;  that  the  sheriff  of  Pulaski  County,  to  whom 
the  summons  was  directed,  made  return  thereto  as  follows: 
*'  Came  to  hand  this  first  day  of  September,  1884.  I  return  this 
summons  served  by  leaving  a  true  copyof  the  original  summons, 
by  direction  of  the  attorney  for  the  plaintiff,  at  the  residence 
of  Edward  Parish,  supposed  to  be  the  last  and  usual  place  of 
residence  of  Hugh  McNamara";  that  upon  this  return  a  de- 
fault was  entered  against  him,  the  said  McNamara,  and  a 
judgment  rendered  against  him  as  above  stated. 

The  complaint  further  represented  that  he,  the  said  McNa- 
mara, had  in  fact  no  notice  of  the  pendency  of  said  action; 
that  at  the  time  the  complaint  was  filed  and  the  summons 
was  issued  he  was  not  a  resident  of  Pulaski  County,  but  was 
then  and  for  about  a  year  previously  had  been  a  resident  of 
Benton  County,  in  this  state;  that  he  had  never  at  any  time 
made  his  home  with  Edward  Parish,  or  even  remained  over 
night  at  his  house  or  place  of  residence;  that  he  was  not  at  any 
time  within  the  jurisdiction  of  the  Pulaski  circuit  court  during 
the  pendency  of  said  action,  and  never  knew  that  any  such  ac- 
tion was  pending  against  him,  or  that  any  judgment  had  been 
therein  rendered  against  him,  until  the  fourteenth  day  of  De- 
cember, 1885,  more  than  a  year  after  the  judgment  had  been 
entered. 

The  complaint  still  further  represented  that  the  pretended 
service  of,  as  well  as  the  return  to,  the  summons  in  said  origi- 
nal action  was  procured  to  be  made  by  the  fraud  of  the 
attorney  for  the  plaintiff,  and  without  proper  inquiry  either 
by  such  attorney  or  the  sheriff;   that  the  proceedings  in  said 
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cause  were  erroneous,  irregular,  and  void  for  want  of  jurisdic- 
tion over  the  person  of  him,  the  said  McNamara,  and  be- 
cause the  complaint  was  insuflBcient  to  authorize  the  rendition 
of  such  a  judgment,  and  because  the  return  of  the  sheriff  was 
too  defective  to  justify  the  entry  of  a  default  against  him  in 
the  action.  Wherefore  the  said  McNamara  demanded  that 
the  judgment  in  question  should  be  set  aside,  vacated,  and 
held  for  naught. 

The  complaint  was  verified  by  the  aflBdavit  of  McNamara 
duly  attached. 

A  demurrer  to  the  complaint  being  first  interposed  and  over- 
ruled, the  appellant,  Dobbins,  asked  leave  to  file  an  answer  to 
the  complaint,  which  was  refused.  She  then  moved  that  the 
cause  be  set  down  for  a  hearing,  and  that  she  be  allowed  to 
introduce  evidence  to  rebut  the  allegations  of  the  complaint, 
and  that  motion  was  also  denied.  The  court  thereupon,  con- 
sidering only  the  allegations  of  the  complaint,  made  a  finding 
that  the  judgment  described  in  that  pleading  was  void  and  of 
no  efiect,  and  ought  therefore  to  be  vacated  and  set  aside,  and 
adjudged  accordingly. 

In  support  of  the  demurrer  to  the  complaint,  it  is  contended 
that  the  demurrer  ought  to  have  been  sustained,  because,  con- 
sidered as  a  complaint  for  a  review  of  the  proceedings  com- 
plained of,  it  was  insuflBcient  on  account  of  the  failure  to  file 
with  it  a  transcript  of  those  proceedings,  and  because,  consid- 
ered as  a  complaint  for  relief  against  a  surprise,  under  section 
396  of  the  present  code,  it  was  deficient  in  not  averring  and 
showing  a  meritorious  defense  to  the  action  from  which  relief 
•was  demanded. 

Whatever  the  pleader  may  have  intended  in  regard  to  the 
precise  form  of  this  proceeding,  the  complaint  was,  in  its  es- 
sential features,  neither  a  complaint  for  a  review  of  the  pro- 
ceedings in  question,  nor  an  application  for  relief  under  section 
396  of  the  code,  but  was  simply  and  only  a  petition,  in  the 
nature  of  a  complaint,  to  have  the  judgment  taken  against 
McNamara  annulled  and  set  aside,  upon  the  ground  that  the 
Pulaski  circuit  court  had  no  jurisdiction  over  his  person  when 
it  was  rendered.  Formerly,  when  a  judgment  was  void  for 
some  reason  apparent  on  the  face  of  the  proceedings,  or  was 
voidable  on  account  of  some  matter  dehors  the  record,  an  in- 
junction was  usually  resorted  to  as  a  means  of  preventing- 
its  enforcement;  but  more  recently  an  action  to  have  such  a 
judgment  annulled  and  set  aside  has  become  a  recognized 
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method  of  procedure.  The  distinction  between  such  a  pro- 
ceeding and  a  complaint  for  a  review  was  considered,  and,  to 
some  extent,  defined  in  the  case  of  Willman  v.  Willman,  57 
Ind.  500. 

The  difference  between  a  direct  proceeding  to  have  a  judg- 
ment annulled  and  vacated,  and  an  application  to  have  an 
ordinary  default  set  aside  under  the  provisions  of  section  396, 
was  well  stated  argumentatively  in  the  case  of  Wiley  v.  Pratt, 
23  Ind.  628,  and  is  one  which  ought  to  be  carefully  observed 
in  the  prosecution  of  an  action  like  the  one  in  hearing. 

Where  a  default  has  been  taken  against  a  person  upon 
whom  there  was  no  service  of  process,  and  over  whose  person 
the  court  had  acquired  no  jurisdiction,  he  is  entitled  to  have 
the  judgment  set  aside,  whether  he  has  a  good  defense  to  the 
action  or  not.  To  illustrate:  where  a  defendant,  who  is  a 
resident  of  the  state,  is  sued  in  a  wrong  county,  and  a  judg- 
ment is  taken  against  him  without  jurisdiction  over  his  per- 
son, he  has  the  right  to  have  the  judgment  vacated  and 
annulled,  without  disclosing  any  defense  to  the  action,  upon 
the  principle  that  where  a  court  has  no  jurisdiction  to  hear 
and  determine  the  matters  involved  in  a  suit,  it  has  nothing 
to  do  with  the  merits  of  the  controversy.  A  judgment  taken 
under  such  circumstances  must  yield  to  a  direct  attack,  how- 
ever meritorious  the  cause  of  action  may  have  been.  The 
complaint  was  therefore  correctly  held  to  be  sufficient  upon 
demurrer. 

As  having  some  reference  to  the  questions  hereinabove  dis- 
cussed, see  Freeman  on  Judgments,  sees.  116,  117;  3  Wait  on 
Actions  and  Defenses,  733;  3  Pomeroy's  Eq.  Jur.,  sec.  1377; 
Bush  V.  Bush,  46  Ind.  70;  Cavanaugh  v.  Smith,  84  Id.  380; 
Harman  v.  Moore,  112  Id.  221. 

A  proceeding  of  the  class  to  which  this  belongs  is  in  the 
nature  of  and  analogous  to  an  appeal  to  the  equity  jurisdic- 
tion of  a  court  for  the  cancellation  of  an  instrument  in  writ- 
ing, and  is  not  a  summary  proceeding  in  the  sense  in  which 
an  application  for  relief  under  section  396  has  been  held  to 
be.  In  such  a  proceeding,  the  formation  of  issues,  and  a 
hearing  upon  such  evidence  as  may  be  mutually  introduced, 
as  in  ordinary  cases  of  equitable  jurisdiction,  are  contem- 
plated. The  court  below  consequently  erred  in  refusing  to 
permit  the  appellant  to  file  an  answer  to  the  complaint,  and 
in  declining  to  set  down  the  cause  for  a  hearing  in  the  man- 
ner contemplated  as  above. 
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In  applications  for  relief  under  section  396,  it  is  only  as  to 
the  truth  of  the  alleged  facts  relied  on  as  a  defense  that  a 
counter-affidavit,  or  countervailing  evidence,  is  not  admissible. 
As  to  the  causes  for  which  relief  is  sought,  evidence  may  be, 
and  usually  ought  to  be,  heard  as  in  ordinary  adversary  pro- 
ceedings: Freeman  on  Judgments,  sec.  109;  Hill  v.  Crump, 
24  Ind.  291;  Buck  v.  Havens,  Ai)  Id.  221;  Lake  v.  Jones,  A^ 
Id.  297;  Nord  v.  Marly,  56  Id.  531;  Douglass  v.  Keehn,  78  Id. 
199;  Lauler  v.  Couch,  80  Id.  369;  Brumhaugh  v.  Stockman,  83 
Id.  583;  Clandy  v.  Caldwell,  106  Id.  256. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

Judgment  Based  upon  False  Return  of  Process,  Conclusiveness  of: 
See  Taylor  v.  Levns,  19  Am.  Dec.  135,  and  note  137-139. 

Setting  Aside  Default  fob  Mistake,  Surprise,  Inadvertence,  ob 
Excusable  Neglect:  See  the  note  to  Buraam  v.  Hays,  58  Am,  Dec.  392- 
398. 


Continental  Life  Insurance  Co.  v.  Yung. 

[113  Indiana,  159.] 

Verdict  ought  not  to  Stand,  when  there  is  clear  and  convincing  proof  of 
an  essential  fact,  contrary  to  the  finding  of  the  jury,  and  no  evidence 
fairly  tending  to  sustain  it. 

Supreme  Court  is  not  Justified  in  Ordering  New  Trial,  because  the 
evidence  which  tends  to  support  the  finding  of  the  jury  may  bo  con- 
tradicted. 

Supreme  Court  cannot  Say  that  Evidence  is  Conclusively  Contra- 
dicted, however  much  it  may  be  opposed  by  other  testimony,  where 
competent  evidence  appears  in  the  record  which,  if  believed,  necessarily 
tends  to  support  the  finding  of  the  jury,  unless  it  be  of  such  a  character 
that,  to  believe  it,  would  necessarily  involve  an  absurdity  in  reason,  or 
an  impossibility  according  to  the  very  nature  of  things. 

Instruction  that  if  Certificate  op  Death  of  Insured,  made  by  the  at- 
tending physician  and  furnished  the  company,  contained  a  etatement 
that  the  insured  died  of  Bright's  disease,  such  statement  might  be  co!i- 
sidered  as  tending  to  show  that  he  was  afflicted  with  that  ailment  when 
he  signed  the  application  for  insurance,  is  properly  refused,  in  an  action 
on  the  policy,  issued  shortly  before  the  death  of  the  insured,  althou^'h 
the  inference  to  be  drawn  from  the  statement  is  a  proper  subject  of  argu- 
ment for  the  jury. 

Instruction  that  if  Insured  had  at  Time  of  Making  Application 
Some  Affection  or  Ailment  of  any  organ  inquired  about  in  the  appli- 
cation, of  a  character  so  well  defined  as  to  materially  derange  for  a  tiine 
the  functions  of  the  organ,  such  ailment,  whether  known  to  the  insured 
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or  not,  woulil  avoid  tlie  poHc;%  and  that  this  would  be  bo  of  Bright's  dis- 
ease, if  it  was  such  a  disease  as  tliat  mentioned,  is  correct,  in  an  action  on 
the  policy. 
Court  may  Withdraw  from  Jury  Hypothetical  Question  which,  on 
account  of  its  scientific  nature,  they  reporc  their  inability  to  answer. 

Action  on  a  policy  of  life  insurance.  The  facts  are  stated 
in  the  opinion. 

F.  M.  Finch  and  J.  A.  Finch,  for  the  appellant. 
0.  Carter  and  J.  N.  Binford,  for  the  appellee. 

By  Court,  Mitchell,  C.  J.  Nettie  Yung  sued  the  Conti- 
nental Life  Insurance  Company  to  recover  the  amount  alleged 
to  be  due  her  on  a  policy  of  life  insurance,  issued  on  the  thir- 
tieth day  of  June,  1883,  on  the  life  of  Christian  Yung,  the 
plaintiff's  husband. 

The  complaint  alleges  that  the  death  of  Christian  Yung  oc- 
curred on  the  fourth  day  of  August,  1883,  and  that  all  of  the 
conditions  of  the  policy  had  been  duly  kept  and  performed 
on  the  part  of  the  plaintiff  and  the  assured. 

The  company  defended  upon  the  ground  that  there  had  been 
a  breach  of  the  warranties  contained  in  the  application  and 
policy,  in  that,  by  his  answers  to  certain  questions  propounded 
in  the  application,  the  assured  had  represented,  among  other 
things,  that  he  then  had  no  disease  of  the  kidneys,  or  of  the 
urinary  or  generative  organs,  when  the  truth  was  that,  before 
and  at  the  time  of  making  the  application,  he  was  afflicted 
with  a  disease  known  as  Bright's  disease,  which  rendered  in- 
surance on  his  life  more  than  ordinarily  hazardous.  There 
was  a  trial,  and  verdict  for  the  plaintiff. 

The  only  controverted  question  was,  whether  or  not  the  in- 
sured was  afflicted  with  Bright's  disease  at  the  time  he  made 
and  signed  his  application  for  insurance.  Upon  this  point  the 
evidence  was  conflicting.  The  plaintiff  below  introduced  evi- 
dence tending  to  show  that  the  assured  was  at  that  time  in 
robust  health  and  free  from  disease  or  ailment,  while  the  in- 
surance company  produced  a  medical  witness,  who  testified 
that  a  short  time  prior  to  the  making  of  the  application  he  had 
subjected  the  urine  of  the  assured  to  a  chemical  and  micro- 
scopical examination,  and  in  that  manner  had  found  out  that 
he  was  afflicted  with  Bright's  disease  in  a  stage  so  far  advanced 
as  to  be  incurable.  There  was  other  evidence  supporting  the 
theory  of  the  defense.  The  plaintiff,  on  the  other  hand,  pro- 
duced medical  witnesses  in  rebuttal,  who  testified  that  all  t!io 
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symptoms  relied  on  to  indicate  the  presence  of  Bright's  dis- 
ease, as  testified  to  by  the  doctor  who  made  the  examination, 
might  be  produced  by  and  result  from  other  and  merely  tem- 
porary causes,  such  as  a  cold,  afiecting  the  organs  involved, 
;and  the  like.  Apparently  reliable  testimony  was  also  given  to 
the  effect  that  it  was  practically  impossible  to  determine  satis- 
:factorily  from  one  examination  whether  a  patient  had  Bright's 
■disease,  or  some  other  less  aggravated  malady  of  a  similar  but 
temporary  character.  Taking  all  the  evidence  together,  it 
fairly  became  a  question  for  the  determination  of  the  jury 
^whether  or  not  the  defense  was  sustained.  "We  agree  that 
"whenever  it  can  be  said  that  there  is  clear  and  convincing 
proof  of  an  essential  fact,  contrary  to  the  finding  of  the  jury, 
and  that  the  verdict  is  without  any  evidence  fairly  tending  to 
sustain  it,  the  verdict  ought  not  to  stand:  Stringer  v.  North- 
tvestern  M.  L.  Ins.  Co.,  82  Ind.  100;  Norwood  v.  Harness,  98  Id. 
134;  49  Am.  Rep.  739,  and  cases  cited.  This  cannot  be  said 
-«f  the  present  case. 

It  is  contended,  however,  that  the  evidence,  if  there  is  any, 
in  support  of  the  finding  is  clearly  and  conclusively  contra- 
<licted,  and  that  hence  a  new  trial  must  be  ordered. 

That  the  evidence  which  tends  to  support  the  finding  may 
he  contradicted  does  not  justify  this  court  in  ordering  a  new 
trial.  Where  competent  evidence  appears  in  the  record,  which, 
If  believed,  necessarily  tends  to  support  the  finding,  unless  the 
-evidence  relied  on  is  of  such  a  character  as  that  to  believe  it 
would  necessarily  involve  an  absurdity  in  reason,  or  an  impos- 
sibility according  to  the  verj'-  nature  of  things,  this  court  can- 
'not  say,  however  much  such  evidence  may  be  opposed  by  other 
."testimony,  that  it  is  conclusively  contradicted. 

The  impracticability  of  applying  a  rule  such  as  that  con- 
ifcended  for  was  very  clearly  demonstrated  in  Fort  Wayne  etc. 
^.  R.  Co.  V.  Husselman,  65  Ind.  73. 

In  its  sixth  instruction,  the  defendant  asked  the  court  to 
"'Charge  the  jury,  in  substance,  that  if  the  certificate  of  the 
'death  of  the  assured,  made  by  the  attending  physician  and 
1  furnished  to  the  company  by  the  plaintiff  or  her  son,  contained 
:A  statement  to  the  effect  that  the  assured  died  of  Bright's  dis- 
ease, then  such  statement  might  be  considered  by  the  jury  as 
itending  to  support  the  theory  that  the  assured  was  afflicted 
vwith  that  ailment  at  the  time  he  signed  the  application  for 
insurance.  The  court  declined  so  to  charge,  but,  as  pertinent 
to  that  subject,  instructed  the  jury  that  if  the  certificate  men- 
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tioned  contained  a  statement  of  the  disease  of  which  the  as- 
fiured  died,  the  jury  might  regard  such  statement  as  true.  In 
our  opinion,  the  company  had  no  reason  to  complain  of  the 
refusal  to  give  the  charge  requested.  The  inference  to  be 
drawn  from  the  statement  in  the  certificate  of  the  attending 
physician,  concerning  the  immediate  cause  of  the  death  of  the 
assured,  was  a  proper  subject  for  argument  to  the  jury,  but  it 
was  manifestly  not  a  question  of  law  for  the  court  to  instruct 
the  jury  upon  and  direct  them  as  to  what  the  certificate  tended 
to  prove,  outside  of  the  facts  recited  on  its  face:  Utiion  Mutual 
L.  Ins.  Co.  V.  Buchanan,  100  Ind.  63. 

In  its  fifth  instruction  to  the  jury,  the  court  charged  to  the 
efifect  that  if  the  assured  had,  at  the  time  of  making  his  appli- 
cation, some  affection  or  ailment  of  some  one  or  more  of  the 
organs  inquired  about  in  the  application,  which  ailment  was 
of  a  character  so  well  defined  and  marked  as  materially  to 
derange  for  a  time  the  functions  of  such  organ,  such  ailment, 
whether  known  to  the  assured  or  not,  would  avoid  the  policy; 
to  which  was  added  "  and  this  would  be  so  with  reference  to 
Bright's  disease  of  the  kidneys,  if  it  was  such  a  disease  as  I 
have  just  mentioned." 

So  much  of  the  charge  as  is  quoted  above  is  said  to  be  fatally 
erroneous.     In  this  we  do  not  concur. 

The  instruction  in  its  general  scope  is  strictly  in  harmony 
with  the  law  as  announced  in  Connecticut  Mutual  Life  Ins.  Co. 
V.  Union  Trust  Co.,  112  U.  S.  250,  and  other  well-considered 
cases,  and  in  view  of  the  evidence  given,  the  concluding  sen- 
tence was  not  objectionable:  Cushmnny.  United  States  Life  Ins. 
Co.,  70  N.  Y.  72. 

If,  at  the  time  the  assured  made  his  application  for  insur- 
ance, he  had  no  functional  disorder  involving  the  organs  about 
which  inquiry  was  made,  it  is  difficult  to  perceive  how  he  could 
have  been  affected  with  Bright's  disease  of  the  kidneys,  if,  as 
the  testimony  tends  to  show,  the  presence  of  that  disease  is 
manifested  by  functional  disorder.  An  ailment  which  produces 
no  disorder,  and  of  the  presence  of  which  the  person  affected 
is  unconscious,  can  hardly  be  said  to  be  a  disease  within  the 
meaning  of  an  insurance  contract. 

We  are  of  opinion  that  the  company  has  no  just  ground  of 
complaint  growing  out  of  the  giving  or  refusing  of  charges. 

The  fourth  interrogatory  submitted  by  the  defendant  below 
required  the  jury  to  answer  a  purely  hypothetical  question, 
relating  to  chemical  and  microscopical  tests  of  the  urine,  and 
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the  diseases  indicated  by  such  tests  under  certain  supposed 
conditions.  After  the  jury  had  retired,  they  notified  the  court 
of  their  inability  to  answer  the  above  interrogatory.  There- 
upon the  court,  of  its  own  motion,  withdrew  it  from  the  jury, 
over  the  defendant's  objection. 

There  was  manifest  impropriety  in  submitting  the  interrog- 
atory in  question  to  the  jury  in  the  first  place.  It  could  only 
have  been  answered  by  men  skilled  in  the  sciences  to  which 
it  pertained  and  the  application  of  those  sciences  to  the  dis- 
covery of  disease,  and  when  answered,  the  answer  would  have 
been  merely  evidentiary.  It  was  within  the  discretion  of  the 
court  to  withdraw  it  from  the  jury  upon  being  apprised  of  its 
nature,  and  that  the  jury  were  unable  to  answer  it. 

Concerning  certain  questions  made  upon  rulings  of  the 
court  in  respect  to  the  admission  of  evidence,  it  is  only  neces- 
sary to  say  we  have  considered  the  questions  and  find  no 
error. 

The  judgment  is  aflSrmed,  with  costs. 


New  Trial  because  Verdict  is  against  Evibence:  See  Toledo  H.  R.  Co. 
V.  Harmon,  95  Am.  Dec.  489;  J^ew  Orleans  R.  R.  Co.  v.  Statham,  97  Iil.  478; 
8t.  Louis  R.  R.  Co.  v.  Terhune,  99  Id.  504,  and  the  notes  to  these  cases. 

Invalidity  of  Life  Insurance  Policy  Owing  to  Existence  of  Diseasb 
Affecting  the  Applicant.  —  In  construing  policies  of  life  insurance,  tha 
question  has  been  frequently  raised  as  to  what  ailment  may  bo  said  to  be  a 
disease  within  the  meaning  of  the  insurance  contract.  It  cannot,  however,  be 
supposed  that  one  who,  for  the  purpose  of  procuring  insurance,  alleges  himself 
to  be  in  "good  health  "  shall  be  understood  as  warranting  himself  to  be  in 
perfect  and  absolute  health,  for  this  is  seldom,  if  ever,  the  fortune  of  any 
human  being:  See  Willis  v.  Poole,  Park  on  Insurance,  555;  Peacock  v.  New 
York  Life  Ins.  Co.,  1  Bosw.  338;  20  N.  Y.  293.  In  accordance  with  this  doc- 
trine, it  is  held  that  it  would  be  most  unreasonable  to  interpret  the  term  "  in 
sound  health,"  as  used  in  contracts  for  life  insurance,  to  mean  that  the  in- 
sured is  absolutely  free  from  all  bodily  infirmities  or  from  all  tendencies  to 
disease:  Morrison  v.  Wisconsin  etc.  Life  Ins.  Co.,  59  Wis.  1G2.  The  term 
"good  health,"  or  "sound  health,"  as  used  in  such  contracts,  is  to  be  con- 
sidered in  its  ordinary  sense,  —  meaning  that  the  applicant  was  free  from  any 
apparent  sensible  disease,  or  symptoms  of  disease,  and  that  he  was  unconscious 
of  any  derangement  of  the  functions  by  which  health  could  be  tested:  Convcr 
v.PkxnixIns.  Co.,  3  Dill.  224,  22G;  Goucherv.  N.  W.  Traveling  Mens  Assn, 
20  Fed.  Rep.  59G  (Wis.).  So  a  warranty  in  an  application  for  a  policy  that  a 
tliird  person  is  in  "good  health"  is  construed  to  mean,  not  an  actual  freedom 
from  illness  or  disease,  but  simply  that  the  person  has  indicated  in  his  actions 
and  appearance  no  symptoms  or  traces  of  disease,  and  to  the  ordinary  oIj- 
servation  of  a  friend  or  relative,  is  in  truth  well:  Grattan  v.  Metropolitan  Life 
Ins.  Co.,  92  N.  Y.  274;  36  Am.  Rep.  G17;  28  Hun,  430.  And  nuinerous  decis- 
ions sustain  the  general  rule  that  a  temporary  ailment  cannot  be  considered 
a  disease  unless  it  indicates  a  vice  in  the  constitution,  or  is  so  serious  as  to 
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have  some  bearing  upon  the  general  health  and  continuance  of  life,  or  such  as» 
according  to  common  understanding,  would  be  called  a  disease:  Cushman  v. 
U.  S.  Life  Tm.  Co.,  70  N.  Y.  72,  77;  Hirjhie  v.  Guardian  Mutual  L'fe  Ins.  Co., 
53  Id.  COS;  Fitch  v.  American  Popular  Li/c  Ins.  Co.,  59  Id.  557;  McGrath  v. 
Metropolitan  Life  Ins.  Co.,  G  N.  Y.  St.  Rep.  37G;  Brown  v.  Metropolitan  Life 
Ins.  Co.,  Sup.  Ct.  Mich.  1887;  Fowlcea  v.  M.  Jc  L.  Life  Ins.  Co.,  3  Fost.  &  F. 
440.  A  representation  that  the  applicant  has  had  no  serious  illness  will  h& 
construed  to  mean  that  he  has  never  been  so  seriously  ill  as  to  permanently 
impair  his  constitution  and  render  the  risk  unusually  hazardous:  lUinoui  etc. 
Soc.  V.  Winthrop,  85  111.  537.  And  it  is  stated  as  a  general  rule  that  answer* 
of  the  applicant  to  inquiries  as  to  the  symptoms  of  disease  arc  not  to  be  re- 
garded as  absolutely  material,  unless  such  symptoms  had  once  existed  in  such 
appreciable  form  as  would  affect  soundness  of  health,  or  have  a  tendency  t» 
shorten  life,  and  thus  affect  the  risk:  Alabama  Gold  Life  Ins.  Co.  v.  Johnston, 
80  Ala.  407;  and  see  Holloman  v.  Life  Ins.  Co.,  1  Wood,  C74;  Price  v.  Phcenix 
Mutual  Life  1h8.  Co.,  17  Minn.  497;  Connecticut  Mutual  IJfe  Ins.  Co.  v.  Union 
Trust  Co.,  112  U.  S.  250;  Cheever  v.  Union  Central  Life  his.  Co.,  6  Cin.  L.  Bui. 
196.  The  applicant  is  not  bound  to  disclose  all  the  trivial  ailments  or  inju- 
ries of  his  life:  Home  Mutual  Life  Ins.  Co.  v.  Gillespie,  WQV a,.  St.  84;  Di-eier 
V.  Continental  Ins.  Co.,  24  Fed.  Rep.  G70  (Ind.).  Thus  "a  touch  of  dyspepsia 
coming  on,"  which  manifests  itself  only  after  long  intervals,  which  yield* 
readily  to  medical  treatment,  and  which  is  not  shown  to  have  been  organic 
and  excessive,  is  not  inconsistent  with  a  representation  that  the  person  so  af- 
fected is  in  sound  health:  Morrison  v.  Wisconsin  etc.  Life  Ins.  Co.,  59  Wis.  162. 
A  representation  that  the  applicant  has  not  been  "sick  or  afflicted  with  any 
disease  "  is  not  necessarily  false  because  he  has  a  "  cold  ":  Metropolitan  Life 
Ins.  Co.  v.  McTeague,  49  N.  J.  L.  587;  60  Am.  Rep.  6G1;  compare  Life  Insur~ 
ance  Co.  v.  Francisco,  17  Wall.  672,  680.  So  a  negative  answer  to  the  ques- 
tion, "  Has  the  party  ever  met  with  an  accidental  or  serious  personal  injury?" 
was  held  not  to  bar  a  recovery,  although  the  insured  had  actually  met  with 
an  "accidental  "  injury,  such  injury  being,  however,  slight,  and  not  affect- 
ing the  subsequent  health  or  the  longevity  of  the  insured:  Wilkinson  v.  Con- 
necticut Mutual  Life  Ins.  Co.,  30  Iowa,  119;  6  Am.  Rep.  657;  affirmed,  U 
Wall.  222.  It  was,  however,  held  that  a  tubercular  affection  of  the  lungs,  or 
tubercles  upon  the  lungs,  or  tubercles  on  the  brain,  or  consumption,  either  of 
them  constitute  a  local  disease,  as  matter  of  law,  within  the  meaning  of  th» 
word  "  local  "  when  used  by  a  life  insurance  company  to  an  applicant  for  in- 
surance, by  asking  him  if  he  has  a  local  disease:  Scoles  v.  Universal  Life  Ins. 
Co.,  42  Cal.  523. 

And  the  general  rule  is,  if  the  application  for  insurance  on  a  person's  life 
is  expressly  declared  to  be  a  part  of  the  policy,  and  the  statements  thereia 
are  warranted  to  be  true,  such  statements  will  be  deemed  material,  whether 
they  are  so  or  not,  the  question  of  their  materiality  being  removed  from  lh& 
coQsideration  of  the  court  or  jury:  Co-operative  lAfe  Ass'n  v.  Leflore,  53  Miss. 
1;  Dwifjht  V.  Germania  L.  Ins.  Co.,  103  N.  Y,  341;  Continental  L.  Ins.  Co.  v. 
Rogers,  119  111.  474;  and  if  the  statements  of  the  applicant  concerning  his 
healtli  arc  shown  to  bo  false,  there  can  be  no  recovery  on  the  policy,  however 
innocently  the  statements  may  have  been  made,  and  notwithstanding  their 
falsity  may  have  no  agency  in  causing  the  loss  or  producing  the  death  of  the 
insured:  Id.;  Powers  v.  Northeastern  Mut.  L.  Ass'n,  60  Vt.  630;  jEtna  Life 
Ins.  Co.  V.  Paul,  10  111.  App.  431;  Foot  v.  ^tna  Life  Ins.  Co.,  4  Daly, 
285;  61  N.  Y.  571;  Baker  v.  Home  Life  Ins.  Co.,  2  Hun,  402;  64  N.  Y. 
648;  Cushman  v.   U.  S.  Life  Ins.  Co  ,  63  Id.  404;   Wright  v.  Equitable  Life 
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Jus.  Soc,  50  How.  Pr.  4G7;  Conover  v.  Mass.  Mut.  L.  Ins.  Co.,  3  Dill.  217; 
Bancroft  v.  Home  Benefit  Ass'n,  8  N.  Y.  St.  Rep.  129;  liitzkr  v.  World  Mut. 
L.  Ins.  Co.,  10  Jones  &  S.  409;  Metrop.  L.  Ins.  Co.  v.  McTeapue,  49  N.  J. 
L.  587;  CO  Am.  Rep.  661;  OaWraithv.  Arlinyton  Mut.  L.  Ins.  Co.,  12  Bush, 
29;  AJtiia  Life  Ins.  Co.  v.  France,  91  U.  S.  510;  Pluxnix  Mut.  Life  Ins.  Co.  v. 
Baddin,  120  Itl.  183;  even  where  the  answers  of  the  applicant  concerning  her 
health  were  wi'itten  by  the  agent  of  the  company,  and  were  made  by  him, 
knowing  their  falsity,  without  the  knowledge  of  the  insured,  and  he  also 
signed  her  name  to  the  application,  it  was  held  there  could  be  no  recovery  on 
the  policy:  McCoy  v.  Metrof.  L.  Ins.  Co.,  133  Mass.  82;  the  rule  is,  that  knowl- 
edge on  the  part  of  the  agent  of  a  life  insurance  company  of  the  falsity  of  a 
warranty  will  not  relieve  the  assured  from  a  forfeiture  of  the  policy:  Id.; 
Berteau  v.  Phcenix  Mut.  L.  Ins.  Co.,  67  N.  Y.  595;  67  Barb.  354;  1  Hun, 
4.30;  3  Thomp.  &  C.  576.  But  the  statements  in  the  application  are  to  be 
interpreted  with  fairness  to  the  assured.  And  it  ia  stated  to  bo  a  fair  rule 
of  interpretation,  that  the  inquiries  put  to  the  applicant  are  deemed  to  relate 
to  matters  which  aflFect  the  general  health  and  the  continuance  of  life,  and 
not  to  temporary  and  occasional  physical  disturbances,  the  result  of  acciden- 
tal causes,  to  which  all  persona  are  more  or  less  subject.  The  latter  are  not 
supposed  to  be  in  the  minds  of  the  parties:  Id.;  McGrath  v.  Metrop.  L.  Ins. 
Co.,  6  N.  Y.  St.  Rep.  376;  Hifjbie  v.  German  Mut.  L.  Ins.  Co.,  53  N.  Y.  603. 
On  the  other  hand,  if  the  party  is  interrogated  in  regard  to  a  disease  of  well- 
marked  symptons,  alarming  i;i  character,  which  all  well-informed  persons 
regard  as  affecting  the  general  health,  and  as  threatening  the  continuance  of 
life  from  the  danger  of  its  recurrence,  he  is  bound  to  speak  and  to  state  the 
exact  truth:  Id.,  and  the  cases  above  cited.  Compare  Schwarbach  v.  OJuo 
Valley  Protective  Union,  25  W.  Va.  622;  Knickerbocker  L.  Ins.  Co.  v.  Trefz,  104 
U.  S.  197;  Campbell  v.  New  England  Mid.  L.  Ins.  Co.,  98  Mass.  389.  Where, 
however,  an  applicant  for  life  insurance  has  answered  all  questions  correctly 
and  truly,  he  is  not  to  be  prejudiced  by  the  fraud  or  mistake  of  the  company's 
agent  in  writing  out  the  application:  McCall  v.  PJwenix  Mut.  L.  Ins.  Co.,  9 
W.  Va.  237;  27  Am.  Rep.  558;  and  see  Commercial  Ins.  Co.  v.  Spankneble, 
52  111.  53;  4  Am.  Rep.  582;  if,  without  the  applicant's  knowledge,  the 
agent  inserts  false  answers  in  the  application,  the  policy  is  not  thereby  in- 
validated: Lueder  v.  Hartford  etc.  Ins.  Co.,  4  McCrary,  149.  But  compare 
Ryan  v.  World  Mut.  L.  Ins.  Co.,  41  Conn.  168;  Fletcher  v.  N.  Y.  Life  Ins.  Co., 
4  McCrary,  440. 

In  the  recent  case  of  Alabama  Gold  Life  Ins.  Co.  v.  Johj\ston,  80  Ala.  407,  the 
distinction  between  warranties  and  representations  in  a  contract  of  insurance 
is  pointed  out,  and  it  is  held  that  the  mere  fact  that  a  statement  is  referred 
to  or  even  inserted  in  the  policy  itself  is  not  now  considered  conclusive  of 
its  nature  as  a  warranty;  but  whether  it  is  to  bo  construed  as  a  warranty,  or 
as  a  representation  merely,  depends  rather  on  the  form  of  the  expression,  the 
apparent  purpose  of  its  insertion,  and  its  connection  with  other  parts  of  the 
application  and  policy,  construed  together  as  one  entire  contract:  See,  as 
favoring  this  view,  Price  v.  Pluxnix  Mutual  Life  Ins.  Co.,  17  Minn.  497;  10 
Am.  Rep.  IGG;  Southern  Life  Ins.  Co.  v.  Booker,  9  Heisk.  606;  24  Am.  Rep. 
344;  Moulor  v.  American  Life  Ins.  Co.,  Ill  U.  S.  335.  Warranties  will  not  be 
created  nor  extended  by  construction,  but  they  must  arise  from  the  fair  inter- 
pretation and  clear  intendment  of  the  language  used:  Miller  v.  Mutual  Benefit 
Life  Ins.  Co.,  31  Iowa,  216;  Wilkinson  v.  Connecticut  Mutual  Life  Ins.  Co.,  30 
Id.  119;  6  Am.  Rep.  637.  And  where  a  policy  of  life  insurance  was  condi- 
tioned to  be  avoided  by  "  any  untrue  or  fraudulent  answer  "  to  the  questions 
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in  tlio  application,  and  the  answers  were  not  strictly  true  as  to  the  birth- 
place, residence,  cind  occupation  of  the  insured,  it  was  held  that,  none  of 
these  being  material  to  the  risk,  they  would  be  construed  as  representations, 
although  expressly  declared  to  be  "the  basis  of  the  contract"  of  insurance: 
Southern  Life  Ins.  Co.  v.  Booker,  9  Heisk.  603;  24  Am.  Rep.  344;  and  se& 
Fitch  V.  American  etc.  Ins.  Co.,  59  N.  Y.  557;  17  Am.  Rep.  372. 

Calling  at  a  doctor's  office  for  medicine  to  relieve  a  mere  temporary  indis- 
position, not  serious  in  its  nature,  or  calling  at  the  home  by  a  physician  for 
the  same  purpose,  is  not  to  be  regarded  as  an  attendance  by  a  physician, 
within  the  moaning  of  the  question  relating  to  such  attendance  in  an  applica- 
tion for  life  insurance:  Brown  v.  Metropolitan  Lije  Ins.  Co.,  Sup.  Ct.  Mich. 
1887.  So  where  the  warranty  was  that  the  insured  had  not,  during  the  last 
ten  years,  had  any  sickness  or  disease,  and  had  not  employed  or  consulted  a 
physician  for  himself,  it  was  held  that  a  breach  of  warranty  was  not  shown 
by  proof  that  within  a  year  previous  to  the  application  a  physician  had  given 
the  insured  advice  and  medicine,  it  not  appearing  whether  either  were  for 
the  insured  personally:  Mowrij  v.  World  Mutual  Life  Ins.  Co.,  7  Daly,  321, 
It  has,  however,  been  held  that  although  a  cold  cannot  be  considered  a  "  dis- 
ease," yet  a  representation  that  the  insured  had  not  consulted  or  been  pre- 
scribed for  by  a  physician  is  falsified  by  proof  of  a  consultation  or  prescription 
for  a  cold:  Metropolitan  Life  Ins.  Co.  v.  McTeague,  49  N.  J.  L.  587;  60  Am. 
Rep.  661, 

Any  change  in  the  health  of  the  insured,  intermediate  the  application  for 
life  insurance  and  the  issuing  of  the  policy,  should  be  communicated  to  the 
insurer:  Ormond  v.  Fidelity  L\fe  Ass^n,  96  N.  C.  158. 

Waiver  of  Forfeiture.  —  Forfeitures  are  not  favored  in  law,  and  it  is  well 
settled  that  forfeitures  provided  for  in  policies  of  insurance,  being  for  the 
benefit  of  the  party  insuring,  may  be  waived  by  such  party:  Baker  v.  Union 
L.  Ins.  Co.,  6  Robt,  393;  Bouton  v,  American  MtU.  L.  Ins.  Co.,  25  Conn,  542. 
And  the  demand  and  receipt  of  assessments  by  a  life  insurance  company, 
with  knowledge  that  the  contract  was  voidable  on  account  of  misrepresenta- 
tions made  by  the  insurer  as  to  the  state  of  his  health,  —  Masonic  Mut.  Benefit 
Ass'n  V.  Beck,  11  Ind.  203;  40  Am.  Rep.  295;  Excelsior  Mut.  Aid  Ass'n  v.  liid- 
dle,  91  Ind.  84;  Schwarzbach  v.  Ohio  Valley  Protective  Union,  25  W,  Va.  622; 
Ball  V,  Granite  State  MtU.  Aid  Ass'n,  Sup.  Ct.  N.  H.,  March,  1887;  Bice  v. 
New  England  Mut.  Aid  Society,  Sup.  Ct.  Mass.,  March,  1888;  or  age:  Morri- 
son v.  Wisconsin  etc.  L.  Ins.  Co.,  59  Wis.  162;  Cray  v.  National  Ben.  Ass\ 
111  Ind.  531;  or  occupation:  Watson  v.  Centennial  Mut.  L.  Ass'n,  21  Fed.  Rep. 
698  (Mo.),  — w^aives  the  forfeiture.  The  general  rule  well  sustained  by  the 
authorities  is,  that  if  the  assured  has  made  misrepresentations  to  the  insur- 
ance company,  and  the  company,  with  knowledge  thereof,  continues  to  col- 
lect assessments,  it  thereby  waives  any  right  it  may  have  to  declare  the 
policy  obtained  by  such  misrepresentations  invalid:  Id.;  Plwenix  Life  Ins.  Co. 
V.  Raddin,  120  U,  S.  183;  Stylow  v.  Wisconsin  etc.  Mut.  L.  Ins.  Co.,  69  Wis, 
224;  Noi-thwestern  Mut.  L.  Ins.  Co.  v,  Amerman,  119  111.  329;  compare  Swett 
V,  Citizens'  Mut.  Relief  Society,  78  Me.  541;  Burbank  v,  Boston  Police  Reli^ 
Ass'n,  144  Mass.  434. 
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One  Wuo  Walks  cpon  Railroad  Track  Laid  along  Public  Street  m 
KOT  Trespasser,  especially  if  he  be  at  a  public  crossing,  and  may  re- 
cover for  an  injury  caused  by  the  negligence  of  the  railroad  company,  if 
himself  without  fault. 

General  Averment  that  Plaintiff  was  without  Fault  is  Sufficient, 
in  an  action  for  a  negligent  injury,  unless  the  facts  specially  pleaded 
clearly  show  that  he  was  guilty  of  contributory  negligence. 

Negligence  may  be  Charged  in  General  Terms;  and  if  the  defendant 
desires  a  more  definite  statement  of  the  facts,  his  remedy  is  by  motion 
to  make  the  complaint  more  specific,  and  not  by  demun-er. 

Objections  to  Evidence,  to  be  of  Ant  Avail,  must  be  Reasonably 
Specific.  It  is  not  enough  to  state  that  the  evidence  is  incompetent, 
immaterial,  or  irrelevant;  but  the  particular  objection  must  be  fairly 
stated. 

Rights  of  Traveler  and  of  Railroad  Company  upon  Highway  Cross- 
ing ARE  Equal,  in  a  sense;  but  the  right  of  the  company  is  superior  in 
respect  to  the  priority  of  passage. 

Railroad  Company  is  not  Bound  to  Bring  Train  to  Stop,  or  to 
Slacken  its  Speed,  when  a  person  is  seen  crossing,  or  about  to  cross, 
the  track  at  its  intersection  with  a  highway,  but  may  presume  that  such 
person  will  take  all  proper  precautions  to  avoid  injury. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiflF  by  the  alleged  negligence  of  the  defendant. 
The  opinion  states  the  case. 

/.  B.  Brown^  A.  G.  Smithy  C.  A.  Beecher,  and  P.  Werner,  for 
the  appellant. 

/.  G.  Berkshire  and  T.  C.  Batchelor,  for  the  appellee. 

By  Court,  Elliott,  J.  The  first  paragraph  of  the  appellee's 
complaint  alleges  that  the  track  of  the  appellant  crosses  Madi- 
fion  Street,  in  the  city  of  North  Vernon,  at  a  point  where  it 
intersects  Main  Street,  and  runs  along  Main  Street  from  that 
point  for  a  distance  of  three  hundred  yards;  that  a  hotel, 
•called  the  Feadler  House,  stands  on  the  southeast  corner  of 
the  two  streets;  that  on  the  eighth  day  of  January,  1885,  the 
appellee  started  to  walk  from  the  Feadler  House  northwest 
across  Main  Street,  along  and  in  Madison  Street;  that  at  the 
time  he  started  across  the  street  a  locomotive  and  train  of  cars 
belonging  to  the  appellant  were  upon  the  railroad  track  some 
distance  to  the  northeast;  that  if  moving  at  all,  the  locomotive 
and  train  were  moving  very  slowly;  that  the  employees  of  the 
appellant  in  charge  of  the  train  suddenly,  and  without  ringing 
the   bell   or  sounding  the  whistle,  and  without  giving  any 
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warning  whatever,  put  the  locomotive  and  train  in  rapid  mo- 
tion, and  before  the  appellee  could  get  across  or  away  from 
the  track,  they  ran  the  locomotive  upon  him;  that  had  the 
whistle  been  sounded  or  the  bell  rung,  appellee  could  have 
crossed  the  track  in  perfect  safety. 

The  second  paragraph  differs  from  the  first  in  this:  it  avers 
that  the  engineer  had  negligently  left  the  locomotive  in  charge 
of  the  fireman. 

The  third  differs  from  the  other  two  in  this:  it  avers  that 
the  train  was  standing  still  when  Walker  attempted  to  cross. 
All  of  the  paragraphs  contain  the  general  allegation  that  the 
plaintiff  was  without  fault. 

Walker  was  not  a  wrong-doer  in  going  upon  the  track  laid 
along  Main  Street.  He  was  on  a  public  crossing,  and  in  a 
public  highway;  for  even  had  he  not  been  on  the  Madison 
Street  crossing,  he  would  still  have  been  on  a  public  street,  as 
Main  Street,  although  used  by  the  railway  company,  was  still 
a  street  open  to  the  use  of  the  citizens,  so  far  as  that  use  did 
not  interfere  with  the  right  of  the  railway  company  to  oper- 
ate its  trains. 

In  the  case  of  Louisville  etc.  Wy  Co.  v.  Phillips,  112  Ind.  59, 
2  Am.  St.  Rep.  155,  we  examined  this  question,  and  after  re- 
viewing many  authorities,  reached  the  conclusion  that  a  per- 
son who  walks  upon  a  railroad  track  laid  along  a  street  is  not 
a  trespasser.  Here  the  case  is  still  stronger,  because  the 
plaintiff  was  on  a  public  crossing  as  well  as  on  a  public  street. 
It  is,  therefore,  very  clear  that  the  decision  in  Ivens  v.  Cincin- 
nati etc.  Wy  Co.,  103  Ind.  27,  has  no  application;  for  in  that 
case  the  plaintiff  was  a  trespasser,  because  he  was  on  the 
company's  track,  and  not  on  a  street  or  on  a  highway  cross- 
ing. 

We  have  no  doubt  that  the  appellant's  counsel  are  right  in 
asserting  that  if  the  complaint  does  not  show  that  the  plain- 
tiff was  not  guilty  of  contributory  negligence,  it  is  bad:  Cin- 
cinnati etc.  R.  R.  Co.  V.  Butler,  103  Ind.  31;  Louisville  etc.  R'y 
Co.  V.  Phillips,  supra;  Palmer  v.  Chicago  etc.  R.  R.  Co.,  112 
Id.  250. 

We  have  again  and  again  affirmed  that  the  complaint  must 
affirmatively  show  that  the  defendant  was  negligent,  and  that 
the  plaintiff  was  not.  But  while  we  agree  with  counsel  that 
the  plaintiff  must  show  these  facts,  we  cannot  assent  to  their 
assertion  that  the  complaint  does  not  show  that  the  plaintiff 
was  free  from  fault 
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The  complaint  avers,  in  direct  terms,  that  the  appellee  was 
without  fault,  and  this  averment  makes  the  pleading  good. 
It  has  long  heen  the  rule  in  this  court  that  the  general  aver- 
ment that  the  plaintiff  was  without  fault  is  sufficient,  unless 
the  facts  specially  pleaded  clearly  show  that  he  was  guilty  of 
contributory  negligence:  City  of  Fort  Wayne  v.  De  Witt,  47 
Ind.  391;  Toivn  of  Salem  v.  Goiter,  76  Id.  291;  Rogers  v.  Over- 
ton, 87  Id.  410;  City  of  Washington  v.  Small,  80  Id.  462;  Town 
of  Rushville  v.  Poe,  85  Id.  83;  Murphy  v.  City  of  Indianapolis^ 
83  Id.  76;  Pittsburgh  etc.  R'y  Co.  v.  Wright,  80  Id.  182;  Board 
etc.  V.  Legg,  93  Id.  523. 

The  rule  that  the  general  averment  is  sufficient  has  been 
so  long  established  and  so  often  approved  that  we  should  feel 
bound  to  adhere  to  it  even  if  we  doubted  its  soundness;  but 
we  think  its  soundness  can  be  vindicated  on  principle.  It  is 
in  the  nature  of  a  negative  fact;  and  an  averment  of  such  a 
fact  cannot  be  made  with  the  same  particularity  as  an  affirm- 
ative one.  The  elementary  books,  recognizing  this,  agree  that 
in  such  cases  a  general  averment  is  ordinarily  sufficient.  It 
is  evident  that  any  other  rule  would  be  practically  incapable 
of  enforcement;  for  a  negative  fact-  can  seldom  be  alleged 
except  generally  and  by  way  of  denial,  since  any  other  course 
would  require  a  process  of  exclusion  and  elimination  that 
would  lead  to  an  almost  endless  pleading.  If  the  specific 
facts  absolving  the  plaintiff  from  fault  must  be  pleaded,  then 
it  would  be  necessary  to  enumerate  every  fact  that  might  be 
considered  as  tending  to  charge  him  with  fault,  and  negative 
its  existence.  In  some  cases,  this  process  of  enumeration  and 
exclusion  would  be  practically  impossible;  in  others,  it  would 
lead  to  a  prolixity  of  pleading  that  would  do  no  good,  but 
would  produce  uncertainty  and  confusion. 

In  the  case  before  us,  it  is  expressly  alleged  that  the  injury 
was  caused  solely  by  the  defendant's  negligence,  and  without 
any  fault  on  the  part  of  the  plaintiff,  and  the  force  of  these 
general  averments  is  not  broken  by  the  specific  facts  pleaded. 

It  is  probably  true  that  there  is  not  that  certain t}''  of  state- 
ment in  the  allegations  of  the  complaint  which  charge  the 
defendant  with  negligence  that  the  strict  rules  of  pleading 
require,  but  granting  this  to  be  true,  it  will  not  avail  the  ap- 
pellant, since  the  remedy  for  mere  uncertainty  in  statement 
is  by  motion,  and  not  by  demurrer.  It  has  been  long  and 
firmly  established  in  this  state  that  negligence  may  be  charged 
in  general  terms,  and  that  if  the  defendant  desires  a  more 
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definite  etatement  of  the  facts,  he  must  move  the  court  to 
make  the  complaint  more  specific:  Pittsburgh  etc.  R.  R.  Co.  v. 
Nelson^  51  Ind.  150;  Kessler  v.  Leeds,  51  Id.  212;  Ohio  etc.  Ry^ 
Co.  V.  Collam,  73  Id.  261;  City  of  Evansville  v.  Worthing- 
ton,  97  Id.  282;  Cleveland  etc.  R'y  Co.  v.  Wynant,  100  Id.. 
160;  Cincinnati  etc.  R'y  Co.  v.  GaineSy  104  Id.  526;  LouiS' 
ville  etc.  R'y  Co.  v.  Jones,  108  Id.  551. 

This  rule  is  not  without  support  in  principle,  and  it  is  well 
sustained  by  the  decisions  of  other  courts.  A  recent  writer 
thus  states  the  rule:  "A  general  averment  of  negligence  in  a 
complaint,  declaration,  or  petition,  is  sufiicient;  the  particu- 
lar acts  constituting  the  negligence  need  not  be  in  detail 
specifically  set  out":  Black  on  Proof  and  Pleading  in  Acci- 
dent Cases,  201.  Many  decisions  are  cited  in  support  of  thia 
doctrine. 

Objections  to  evidence,  to  be  of  any  avail,  must  be  reason- 
ably specific.  The  particular  objection  must  be  fairly  stated. 
It  is  not  enough  to  state  that  the  evidence  is  incompetent,  or 
that  it  is  immaterial  and  irrelevant.  This  much  is  implied! 
in  the  bare  fact  of  objecting.  If  it  be  unnecessary  to  stato- 
the  particular  objection,  quite  as  well  say,  "We  object,"  andP 
done  with  it,  since  a  mere  general  objection  amounts  to  noth- 
ing more,  for  it  is  simply  tantamount  to  an  expression  of  the 
fact  that  counsel  do  object.  It  is  no  answer  to  the  proposi- 
tion asserted  by  the  authorities  to  say  that  the  evidence  itself 
may  reveal  the  objection,  for  this  may  be  said  of  all  incom- 
petent and  irrelevant  evidence,  when  carefully  scrutinized,, 
and  if  this  be  true,  then  there  would  be  no  reason  for  requiring 
a  specific  objection  in  any  case.  But  there  is  reason  for  re- 
quiring the  particular  objections  to  be  stated  with  reasonable 
certainty,  for  in  the  hurry  of  a  trial,  it  cannot  be  expecte(i 
that  particular  objections  will  occur  to  the  judge,  although,  if 
stated,  he  would  readily  perceive  their  force.  Counsel,  who 
are  presumed  to  have  studied  the  case,  ought  to  be  able  to 
state  the  particular  objections,  and  if  none  are  stated,  it  is  fair 
to  assume  that  none  exist,  since  an  objection  that  cannot  be 
particularly  stated  is  not  worth  the  making.  The  rule  is  a 
reasonable  one,  just  to  the  court,  and  not  burdensome  to  the 
parties,  and  it  has  been  accepted  as  the  law  at  least  since 
1846:  Russell  v.  Branham,  8  Blackf.  277;  Stanley  v.  Suther- 
land, 54  Ind.  339;  Shafer  v.  Ferguson,  103  Id.  90,  and  casea 
cited;  Louisville  etc.  Ry  Co.  v.  Falvey,  104  Id.  409;  McKinsej^ 
V.  McKee,  109  Id.  209,  and  cases  cited. 
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Possibly  there  may  be  cases  where  a  general  objection 
should  be  deemed  effectual,  as,  for  instance,  where  it  appears 
upon  the  face  of  a  written  instrument  that  it  cannot,  under 
any  conceivable  theory,  be  competent;  but  however  this  may 
be,  a  general  objection  cannot  be  regarded  as  suflScient  in  a 
case  like  this,  where  negligence  is  the  issue.  Upon  such  an 
issue  a  multitude  of  facts  is  often  competent,  and  it  is  not 
just  to  expect  that  objections  will  occur  to  the  mind  of  the 
trial  court  upon  the  bare  statement  of  counsel  that  they  ob- 
ject. But  there  is  another  phase  of  the  general  rule  which 
makes  it  imperative  on  us  to  pronounce  judgment  against 
general  objections,  and  that  is  this:  only  the  specific  objec- 
tions stated  to  the  trial  court  are  available  on  appeal.  A 
great  number  of  cases  affirm  this  doctrine:  Wakeman  v.  Jones, 
6  Ind.  454;  Hyatt  v.  Clements,  65  Id.  12;  Evans  v.  State,  67 
Id.  68;*  City  of  Delphi  v.  Lowery,  74  Id.  520;  39  Am.  Rep.  98. 

This  doctrine  necessarily  implies  that  objections  must  be 
specific. 

No  attack  is  made  on  the  instructions  given  by  the  court, 
but,  on  the  contrary,  they  are  highly  commended  by  counsel. 
We  are  therefore  not  required  to  examine  them  except  to 
ascertain  whether  they  embrace  the  instructions  asked  by  the 
appellant  and  refused  by  the  court.  Some  of  the  instructions 
asked  by  the  appellant  are  embraced  in  those  given  by  the 
court,  and  others  do  not  correctly  express  the  law,  and  were 
for  that  reason  properly  refused. 

The  eighth  instruction  asked  by  the  appellant  is  not  em- 
braced in  those  given  by  the  court,  and,  upon  the  facts  of  this 
case,  does,  in  our  judgment,  state  the  law  correctly.  It  reads 
thus:  "Though  a  railroad  company  and  the  public  have  equal 
rights  at  the  intersection  of  the  track  of  the  former  with  a 
public  highway,  those  operating  a  train  upon  the  railroad  are 
under  no  obligations  to  slacken  the  speed  of  such  train,  or  t(> 
bring  the  same  to  a  stop,  when  they  notice  a  person  crossing 
or  about  to  cross  the  track  at  its  intersection  with  the  high- 
way; but  they  may  presume  that  such  person  will  himself 
take  all  proper  precautions  to  avoid  injury." 

In  a  sense  the  rights  of  the  traveler  and  the  railroad  com- 
pany upon  a  highway  crossing  are  equal.  Neither  has  an 
exclusive  right  to  use  it,  and  both  are  bound  to  do  what  the 
law  requires  of  them.  The  right  of  the  company  is,  however, 
superior  in  one  respect,  and  that  is,  the  right  to  the  priority 
of  passage.     Of  necessity  this  must  be  true,  since  it  cannot  bo 
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legally  possible  that  trains  must  be  brought  to  a  halt  at  every 
highway  crossing  in  order  to  allow  travelers  to  cross.  But  we 
need  not  discuss  the  question,  for  it  is  put  at  rest  by  the  au- 
thorities: Chicago  etc.  R.  R.  Co.  v.  Boggs,  101  Ind.  522;  51 
Ara.  Rep.  761 ;  Louisville  etc.  R'y  Co.  v.  Phillips,  supra,  and 
authorities  cited. 

A  traveler  who  approaches  the  highway  is  bound  to  know 
that  he  must  yield  precedence  to  the  trains,  and  that  he  has 
no  right  to  expect  them  to  slacken  speed,  much  less  to  stop, 
and  yield  him  priority  of  passage.  This  principle  is  settled 
beyond  controversy:  Cincinnati  etc.  R.  R.  Co.  v.  Butler,  supra, 
and  cases  cited;  Indiana  etc.  Ry  Co.  v.  Greene,  106  Ind.  279; 
55  Am.  Rep.  736;  Belt  R.  R.  Co.  v.  Mann,  107  Ind.  89. 

Mr.  Beach  says  of  a  traveler  about  to  cross  a  railway  track: 
"He  must  assume  that  there  is  danger,  and  act  with  ordinary 
prudence  and  circumspection  upon  that  assumption":  Beach 
on  Contributory  Negligence,  191.  Many  cases  are  cited  by 
this  author  declaring  the  duty  of  the  traveler,  and  asserting 
that  the  company  is  under  no  obligation  to  stop  its  trains  or 
to  slacken  their  speed :  Id.  198. 

Mr.  Wood  says:  "The  law  does  not  require  the  speed  of 
trains  to  be  slackened  on  approaching  the  crossing  of  a  public 
highway  in  the  country  when  a  team  is  seen  approaching  it": 
2  Am.  Railway  Law,  1330. 

This  rule  extends  to  persons  on  the  track  where  there  is 
nothing  to  indicate  that  they  are  not  at  liberty  to  leave  it  at 
will,  if,  indeed,  it  does  not  go  much  further.  We  again  quote 
from  Mr.  Beach:  "It  is  to  be  presumed  that  a  person  of 
mature  years  will  not  stand  still  upon  a  railway  track  and 
deliberately  suflFer  himself  to  be  run  down.  It  is  also  a  pre- 
sumption that  all  men  are  in  the  possession  of  their  senses, 
and  will  exercise  ordinary  diligence,  in  times  of  danger,  to 
take  care  of  themselves.  It  is  in  accordance  with  these  as- 
sumptions held  that  when  an  engineer  of  a  locomotive-engine 
sees  ahead  of  him  a  man  upon  the  track,  he  may  presume  that 
the  man  possesses  ordinary  capacity,  —  that  he  can  see  and 
hear,  and  reason  from  cause  to  eflFect,  —  and  that  as  a  train 
approaches  him,  he  will  step  aside  and  not  be  run  over": 
Beach  on  Contributory  Negligence,  394. 

We  do  not  deem  it  necessary  to  refer  to  the  cases,  but  we 
cite  as  particularly  applicable  the  strongly  reasoned  case  of 
Lake  Shore  etc.  R.  R.  Co.  v.  Miller,  25  Mich.  274,  and  refer  to 
a  few  of  our  own  cases:  Palmer  v.  Chicago  etc.  R.  R.  Co.,  112 
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Ind.  250,  and  cases  cited;  Indianapolis  etc.  E'y  Co.  v.  Pitzer^ 
109  Id.  179;  Terre  Haute  etc.  R.  R.  Co.  v.  Graham,  95  Id.  286; 
48  Am.  Rep.  719,  and  authorities  cited. 

It  was  the  right  of  the  appellant,  under  the  evidence,  to  have 
the  jury  specifically  instructed  that  its  employees  might  pre- 
sume that  the  appellee  would  use  all  proper  precautions  to 
avoid  injury.  There  was  nothing  taking  the  case  out  of  tho 
general  rule.  There  was  no  obstruction  of  the  track,  the  train 
was  in  full  view,  there  was  nothing  to  indicate  to  the  person  in 
charge  of  it  that  the  appellee  was  not  a  man  of  mature  years, 
and  at  full  liberty  to  leave  the  track  at  will.  The  train  was 
not  running  rapidly;  on  the  contrary,  it  was  moving  slowly, 
for  its  speed  was  not  greater  than  three  or  four  miles  an  hour. 
There  was  no  reason  why  the  ordinary  presumption  should  not 
prevail;  there  was  no  infirmity  apparent  in  the  appellee,  noth- 
ing to  indicate  that  he  could  not  easily  step  from  the  track, 
and  there  was  no  indication  that  he  would  not  protect  himself 
by  leaving  the  track  before  the  train  reached  him.  There  was 
nothing,  in  short,  to  rebut  the  natural  presumption  that  he 
would  leave  the  track  in  time  to  avoid  injury.  Under  such 
circumstances  the  instruction  was  right  in  its  statement  of  the 
law  and  was  relevant  to  the  issue  and  the  evidence. 

The  instructions  of  the  learned  judge  who  tried  the  case  are 
unusually  clear  and  vigorous,  but,  on  the  point  under  imme- 
diate mention,  we  cannot  approve  their  statement  of  the  law, 
and  it  is  only  to  this  point  that  we  have  critically  examined 
them.  The  fifteenth  instruction  given  by  the  court  contains 
these  statements:  "Where  a  train  is  approaching  or  is  about 
to  cross  at  a  street-crossing,  it  is  the  duty  of  the  engineer  to 
give  sufficient  signals  of  the  approach  of  the  train,  by  ringing 
his  bell,  or  otherwise,  as  may  be  usual  and  not  unlawful,  and 
also  to  approach  such  crossing  at  such  rate  of  speed  as  will 
enable  him  to  check  his  train  if  necessary.  More  than  this 
cannot  be  required  of  the  company,  unless  the  engineer  has 
actual  knowledge  or  notice  of  special  circumstances  demand- 
ing special  care,  as,  for  example,  knowledge  by  the  engineer  of 
a  person  on  the  track  under  such  circumstances  as  would 
make  it  seem  uncertain  to  the  engineer  whether  the  person 
would  get  off  or  away  from  the  track  in  time  to  avoid  being 
struck  by  the  train."  The  example  given  as  illustrating  the 
meaning  intended  to  be  conveyed  by  the  court  gives  an  erro- 
neous effect  to  the  entire  instruction.  It  appears,  therefore, 
that,  instead  of  giving  the  law  as  asked  by  the  appellant,  tho 
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court  laid  down  an  essentially  different  rule.    It  is  unnecessary 
for  us  to  express  any  further  opinion  upon  this  or  any  other 
instruction  given  by  the  court,  and  we  refrain  from  doing  so. 
Judgment  reversed. 

Objections  to  Evidence  must  be  Specific,  general  objections  being  un- 
available on  appeal:  See  Briggs  v.  MrCdbe,  89  Am.  Dec.  503,  and  cases  cited 
in  note. 

Contributory  Negligence,  Absence  of,  must  be  Pleaded  in  Indiana: 
Note  to  Mc  Kinney  v.  Springer,  54  Am.  Dec.  470. 

Respective  Rights  and  Dutieji  of  Travelers  and  Railroads  at 
Crossings:  See  note  to  Ernst  v.  Hudson  R.  R.  Co.,  90  Am.  Dec.  780-787- 
Wilcox  V.  Rome  etc.  R.  R.  Co.,  100  Id.  446,  and  note;  note  to  Ormsbee  v.  Bos- 
ton  <Se  P.  R.  R.  Co.,  51  Am.  Rep.  360-364;  Indiana  etc.  R.  R.  Co.  v.  Greene, 
65  Id.  736;  Louisville  etc.  R.  R.  Co.  v.  Phillips,  2  Am.  St.  Rep.  155,  and  note. 
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1113  Indiana,  276.1 

Teacher's  Right  to  Chastis*  Pupil  is  Restricted  to  the  limits  of  his 
jurisdiction  and  responsibility  as  a  teacher,  and  is  not  a  general  right, 
like  that  possessed  by  a  parent. 

Teacher  may  Exact  Compliance  with  All  Reasonable  Commands  within 
the  limits  of  his  jurisdiction,  and  may,  in  a  kind  and  reasonable  spirit, 
inflict  corporal  punishment  upon  a  pupil  for  disobedience. 

Punishment  Inflicted  by  Teacher  upon  Pupil  should  not  be  Cruel  or 
Excessive,  and  ought  always  to  be  apportioned  to  the  gravity  of  the 
offense,  and  within  the  bounds  of  moderation;  but  when  complaint  is  made, 
the  calm  and  honest  judgment  of  the  teacher  aa  to  what  the  situation 
requir«jd  should  have  weight,  and  the  reasonableness  of  the  punishment 
determined  by  the  varying  circumstances  of  the  particular  case. 

Intent  Necessary  to  Support  Charge  of  Assault  and  Batiery,  in  Cask 
OF  Chastisement  of  Pupil  by  Teacher,  may  be  inferred  from  the  un- 
reasonableness of  the  method  adopted,  or  the  excess  of  force  employed, 
but  the  burden  of  proving  such  unreasonableness  or  excess  is  upon  the 
state. 

Teacher  has  Presumption  of  having  done  his  Duty,  in  support  of  his 
defense,  in  addition  to  the  general  presumption  of  his  innocence,  in  a 
prosecution  against  him  for  assault  and  battery  in  inflicting  corporal  pun- 
ishment upon  a  pupil. 

Legitimate  Object  of  Chastisement  of  Pupil  by  Teacher  is  to  Inflict 
Punishment  by  the  pain  which  it  causes,  as  well  as  the  degradation  which 
it  implies;  and  it  does  not  follow  that  a  claastisement  was  cruel  or  op- 
pressive because  pain  was  produced  or  abrasion  of  the  skin  resulted  from 
a  switch  used  by  the  teacher. 

Character  of  Chastisement  of  Pupil  by  Teacher,  with  Reference  to 
Any  Alleged  Cruelty  or  Excess,  must  be  Determined,  when  a 
proper  weapon  has  been  used,  by  the  nature  of  the  offense,  the  age,  physi- 
cal and  mental  condition,  as  well  as  the  personal  attributes  of  the  pupil, 
mad  the  deportment  of  the  teacher. 
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Criminal  prosecution  for  assault  and  battery.    The  opin- 
ion states  the  facts. 

A.  C.  C apron,  for  the  appellant. 

C.  P.  Drummond,  for  the  state. 

By  Court,  Niblack,  J.  During  the  month  of  February,  1887, 
and  for  some  time  afterwards,  the  appellant,  Tyner  Vanvactor, 
was  a  teacher  in  and  as  such  had  charge  of  one  of  the  public 
schools  of  Marshall  County.  He  was  at  the  time  only  eigh- 
teen years  of  age.  Edward  Patrick,  a  boy  then  nearly  sixteen 
years  old,  was  one  of  his  pupils.  On  a  Friday  afternoon  dur- 
ing that  month,  while  the  school  was  in  session,  Vanvactor 
directed  Patrick  to  bring  in  some  wood  and  put  it  in  the  stove 
which  warmed  the  school-room.  Patrick  did  as  directed,  but 
while  engaged  about  the  stove,  and  while  Vanvactor's  face  was 
turned  in  another  direction,  he  made  some  antic  demonstra- 
tions which  created  a  general  laugh  amongst  the  other  attend- 
ing children,  and  made  a  break  in  the  school  exercises.  Van- 
vactor, as  a  punishment  for  this  breach  of  good  order,  required 
Patrick  to  stand  up  by  the  stove  for  a  considerable  time. 
After  school  closed,  Patrick  put  on  his  overcoat  to  start  home, 
and  assuming  to  claim  that  by  having  to  stand  by  the  stove 
he  had  become  very  warm  and  liable  to  take  cold,  he  put 
Vanvactor's  overcoat  on  over  his  own,  and  started  towards  his 
home  in  a  direction  different  from  that  in  which  Vanvactor 
had  to  go.  Patrick  had  got  several  rods  away  before  Vanvac- 
tor became  aware  of  what  had  occurred.  He  thereupon  called 
to  Patrick,  and,  sending  a  boy  after  him,  very  peremptorily 
demanded  a  return  of  his  overcoat,  but  Patrick  refused  com- 
pliance, and  proceeded  on  his  way  home  with  the  overcoat. 
This  required  Vanvactor  to  go  home,  a  distance  of  about  a 
mile,  without  an  overcoat,  when  the  weather  was  chilly  and 
cold.  On  the  following  Monday,  when  Patrick  returned  to 
school,  Vanvactor  informed  him  that  he  stood  temporarily 
suspended,  and  told  him  that  he  (Vanvactor)  would  see  the 
township  trustee  and  the  school  director  as  to  the  course 
which  ought  to  be  further  pursued.  During  the  day,  Vanvac- 
tor saw  the  township  trustee,  who  advised  him  that  Patrick 
should  be  required  either  to  take  a  whipping  or  leave  tho 
school,  and  in  this  view  Vanvactor  concurred.  On  the  even- 
ing of  the  same  day,  Vanvactor  told  Patrick  what  had  been 
resolved  upon  in  regard  to  his  punishment.     Patrick  very 
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promptly  replied  that  he  would  not  take  a  whipping.  Patrick, 
nevertheless,  returned  to  school  next  morning  and  told  Van- 
vactor  that  he  had  consulted  the  family  with  whom  he  lived, 
and  they  had  advised  him  to  take  a  whipping  and  not  leave 
the  school,  and  that  he  was  willing  to  take  a  whipping,  pro- 
vided that  it  should  not  be  inflicted  upon  him  until  after  the 
school  should  be  closed  in  the  afternoon,  and  the  other  pupils 
had  left  the  school-house.  To  this  proposition  Vanvactor  as- 
sented. Accordingly,  during  the  day,  Vanvactor  provided  a 
green  switch  for  the  occasion,  which  was  about  three  feet  long 
and  forked  near  the  middle,  forming  two  limber  prongs  com- 
posed of  twigs.  After  the  school  had  closed  that  afternoon  and 
all  others  had  left,  and  a  few  minutes  of  apparent  suspense  had 
intervened,  Patrick  remarked  that  it  was  time  for  the  perform- 
ance to  begin,  and  assisted  in  removing  a  table  and  in  clearing 
the  floor.  He  then  placed  himself  before  and  with  his  face 
towards  the  blackboard,  and  indicated  that  he  was  ready  to  pro- 
ceed. Vanvactor  thereupon  struck  Patrick  nine  sharp  blows  on 
the  back  part  of  his  legs  between  his  body  and  the  knee-joints. 
Patrick  at  the  time  made  no  outcry  or  complaint,  and  the 
switch  was  not  broken.  Two  or  three  days  later,  Vanvactor 
was  arrested  on  the  charge  of  having  committed  an  assault 
and  battery  upon  Patrick,  in  whipping  him  as  stated,  and 
taken  before  a  justice  of  the  peace,  where  he  was  tried  and 
convicted.  Upon  an  appeal  to  the  circuit  court,  a  jury  found 
hira  guilty  of  an  assault  and  battery  as  charged,  and  fixed  his 
fine  at  one  cent,  upon  which  judgment  was  awarded. 

A  question  was  reserved  below,  and  is  pressed  very  earnestly 
here,  upon  the  alleged  insufliciency  of  the  evidence  to  sustain 
the  verdict. 

Patrick  testified  that  Vanvactor  laid  on  the  blows  hard,  as 
if  he  was  angry,  and  that  after  he  went  home  and  examined 
his  legs,  he  found  them  beat  to  a  jelly.  Upon  further  exami- 
nation, however,  it  was  made  apparent  that  he  meant  only 
that  Vanvactor  had  inflicted  hard  blows,  and  had  thereby 
imprinted  marks  and  abrasions  upon  his  legs,  which  for  a 
time  gave  him  pain  and  annoyance.  Two  or  three  other  per- 
sons testified  to  having  seen  marks  and  abrasions  upon  Pat- 
rick's legs,  but  as  to  the  nature  and  extent  of  these  marks  and 
abrasions  their  testimony  was  variant  and  indefinite. 

It  was  shown,  without  controversy,  that,  on  the  day  after  the 
whipping,  Patrick  came  back  to  school  with  his  skates,  and 
neither  made  complaint  nor  manifested  any  impediment. 
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Vanvactor  testified  that  he  did  not  hit  Patrick  what  could 
rightly  be  called  hard  blows,  but  that  he  intended  that  the 
l)lows  he  gave  should  inflict  pain;  that  he  was  not  in  the 
least  angry,  but  was  sorry  to  have  to  punish  Patrick,  and  did 
•«o  punish  him  only  under  a  sense  of  his  duty  as  a  teacher; 
that  Patrick  was  not  an  obedient  pupil,  but  had  made  no 
serious  trouble  until  the  Friday  in  February  hereinabove  re- 
ferred to. 

There  are,  perhaps,  some  isolated  points  in  the  evidence 
which  present  some  diflBculty,  but  when  these  are  considered 
in  connection  with  all  the  other  facts  and  circumstances  con- 
■cerning  which  there  was  no  controversy  at  the  trial,  we  are  of 
opinion  that  the  evidence,  as  a  whole,  did  not  sustain  the 
verdict. 

The  books  commonly  assume  that  a  teacher  has  the  same 
aright  to  chastise  his  pupil  that- a  parent  has  to  thus  punish 
liis  child.  But  that  is  only  true  in  a  limited  sense.  The 
teacher  has  no  general  right  of  chastisement  for  all  offenses, 
as  has  the  parent.  The  teacher's  right  in  tljat  respect  is  re- 
stricted to  the  limits  of  his  jurisdiction  and  responsibility  as 
a  teacher.  But  within  those  limits  a  teacher  may  exact  a 
compliance  with  all  reasonable  commands,  and  may,  in  a  kind 
and  reasonable  spirit,  inflict  corporal  punishment  upon  a  pupil 
for  disobedience.  This  punishment  should  not  be  either  cruel 
or  excessive,  and  ought  always  to  be  apportioned  to  the  grav- 
ity of  the  offense,  and  within  the  bounds  of  moderation.  But, 
plainly,  when  complaint  is  made,  the  calm  and  honest  judg- 
ment of  the  teacher  as  to  what  the  situation  required  should 
have  weight,  as  in  the  case  of  a  parent  under  similar  circum- 
stances; and  where  no  improper  weapon  has  been  employed, 
the  presumption  will  be,  until  the  contrary  is  made  to  appear, 
^hat  what  was  done  was  rightly  done.  Subject  to  these  gen- 
eral rules,  the  teacher's  right  to  inflict  and  the  duty  of  inflict- 
ing corporal  punishment  upon  a  pupil,  and  the  reasonableness 
•of  such  a  punishment  when  imposed,  must  be  judged  of  by 
the  varying  circumstances  of  each  particular  case:  1  Bishop's 
•<Drim.  Law,  sec.  886,  and  authorities  cited;  Danenhoffer  v.  State, 
S9  Ind.  295;  85  Am.  Rep.  216. 

To  support  a  charge  of  an  assault  and  battery,  it  is  neces- 
«ary  to  show  that  the  act  complained  of  was  intentionally 
committed.  But  in  the  case  of  the  chastisement  of  a  pupil, 
the  intent  may  be  inferred  from  the  unreasonableness  of  the 
method  adopted,  o  force  employed,  but  the  bur- 


Nov.  1887.]  Vanvactor  t?.  State.  649 

den  of  proving  such  unreasonableness  or  such  excess  rests 
upon  the  state. 

In  such  a  case,  in  addition  to  the  general  presumption  of 
his  innocence,  the  teacher  has  the  presumption  of  having  done 
his  duty  in  support  of  his  defense:  Commonwealth  v.  Randall, 
4  Gray,  36;  Lander  v.  Seaver,  32  Vt.  114;  76  Am.  Dec.  156; 
State  V.  Alford,  68  N.  C.  322;  Commonwealth  v.  Seedf  5  Pa.  Law 
Jour.  78. 

In  this  case,  Vanvactor  had  not  only  both  of  these  presump- 
tions in  his  favor,  but  all  the  circumstances  tended  to  prove 
that  he  acted  with  much  caution,  forbearance,  and  delibera- 
tion in  the  character  as  well  as  the  extent  of  the  punishment 
which  he  visited  upon  Patrick.  The  switch  used  was  not  an 
inappropriate  weapon  for  a  boy  of  Patrick's  age  and  apparent 
vigor.  Patrick's  ofifense  as  a  breach  of  good  deportment  in  a 
school  was  one  not  to  be  overlooked  or  treated  lightly.  It  was 
calculated  and  was  most  likely  intended  to  humiliate  Van- 
vactor in  the  presence  of  his  pupils,  and  its  tendency  was  to 
impair  his  influence  in  the  government  of  his  school.  The 
motive  was  apparently  revenge  for  having  been  required  to 
stand  by  the  stove  for  a  time  as  a  punishment  for  a  previous 
violation  of  good  order. 

When  the  alternative  of  leaving  the  school  or  taking  a 
whipping  was  presented  to  him,  Patrick  did  not  object  to  it, 
cither  as  unreasonable  or  unjust.  After  consultation  and 
mature  deliberation,  he  decided  to  accept  a  whipping,  on  con- 
dition that  it  be  administered  privately.  In  a  spirit  of  evident 
forbearance,  the  request  thus  implied  was  acceded  to.  With 
all  these  preparations  in  view,  Patrick  had  no  reason  to  expect 
that  the  chastisement  would  be  a  merely  formal  and  painless 
ceremony.  The  legitimate  object  of  chastisement  is  to  inflict 
punishment  by  the  pain  which  it  causes,  as  well  as  the  deg- 
radation which  it  implies.  It  does  not,  therefore,  necessarily 
follow  because  pain  was  produced,  or  some  abrasion  of  the 
skin  resulted  from  a  switch,  that  a  chastisement  was  either 
cruel  or  excessive. 

When  a  proper  weapon  has  been  used,  the  character  of  the 
chastisement,  with  reference  to  any  alleged  cruelty  or  excess, 
must  be  determined  by  the  nature  of  the  oflense,  the  age,  the 
physical  and  mental  condition,  as  well  as  the  personal  attri- 
butes of  the  pupil,  and  the  deportment  of  the  teacher,  keep- 
ing in  view  the  presumptions  to  which  we  have  alluded. 

All  the   circumstances  lead   us  to   the  conclusion  that  if 
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Vanvactor  really  gave  harder  blows  than  ought  to  have  been 
given,  the  error  was  one  of  judgment  only,  and  hence  not  one 
of  improper  or  unlawful  motive. 

The  statement  of  Patrick  that  Vanvactor  laid  on  the  blows 
hard  "as  if  he  was  angry,"  was,  when  explained  and  taken 
in  connection  with  other  evidence  as  stated,  too  trivial  to  ma- 
terially conflict  with  the  conclusion  thus  reached. 

It  must  be  borne  in  mind  that  Patrick  was  not  peremptorily 
required  to  submit  to  corporal  punishment,  but  that  he  ac- 
cepted that  kind  of  punishment,  with  all  its  unpleasant  conse- 
quences, in  preference  to  a  milder,  and,  latterly,  a  much  more 
usual  and  more  approved  method  of  enforcing  discipline  in 
the  schools  when  grave  offenses  are  committed,  and  that  he 
made  no  complaint  or  protest  at  the  time  the  blows  since  com- 
plained of  were  given:  Fertich.y.  Michener,  111  Ind.  472; 
60  Am.  Rep.  709. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial. 


Powers  and  LiABU^rriES  of  Teachers  concernino  Punishment  of  Pu- 
pils: See  Lander  v.  Seaver,  76  Am.  Dec.  156,  and  note  164-167;  State  v. 
Pendergraaa,  31  Id.  410,  and  note  419;  Deshins  v.  Oose,  55  Am.  Rep.  387; 
Ilutton  V.  State,  59  Id.  776.  The  punishment  must  be  moderate,  and  not  ex- 
cessive: State  V.  Mizner,  24  Id.  769;  32  Id.  128;  Dannenlioffer  v.  State,  35  Id. 
216.     Beasonablo  punishment  defined:  Patterson  v.  Nutter,  57  Id.  818. 


Indiana,  Bloomington,  and   Western   Railway 
Company  v.  Allen. 

[113  Indiana.  S08.J 
Judgment  cannot  be  Collaterally  Impeached  by  Party  on  the  ground 

that  it  ia  erroneous  merely. 
Decree  in  Action  to  Quiet  Title  to  land  operates  to  determine  all  claims 

to  interests  therein,  whatever  their  form  or  character,  existing  at  the 

time  the  decree  is  rendered. 
Easement  Claimed  by  Railroad  Company  to  Cross   Land  of  another 

will  be  cut  off  by  a  decree  in  favor  of  the  owner  of  the  land,  in  an  Jiction 

to  quiet  the  title  thereto,  where  such  easement  is  not  protected  by  the 

decree. 
Damages  Arising  from  Appropriation  of  Land  by  railroad  company, 

whether  prospective  or  otherwise,  must  all  be  recovered  in  one  action. 
Damages  Which  Naturally  and  Proximately  Result  from  the  construc- 
tion and  operation  of  a  railroad  are  properly  recoverable,  but  remote  or 

purely  speculative  damages  cannot  be  recovered. 
Judgment  of  Dismissal  of  Proceedings  for  Assessment  of  Damagf^ 

upon  the  appropriation  of  private  lands  by  a  railroad  company  is  con- 
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closive  between  the  paxties  upon  collateral  attack,  even  though  errone- 
ous. 
Railboad  Company  Cominq  into  Possession  op  Lands  as  the  saccessor  of 
a  trespasser  must  pay  all  damages  inflicted  by  tlie  latter. 

Action  for  damages  for  entering  upon  a  strip  of  plaintiflF's 
land  and  using  it  as  a  track  for  defendant's  railroad. 

C.  W.  Fairbanks,  L.  Nebeker,  H.  H.  Dochtermany  and  0.  Gres- 
ham,  for  the  appellant. 

T.  F.  Davidson,  for  the  appellee. 

By  Court,  Elliott,  J.  The  complaint  of  the  appellee  seeks 
to  recover  damages  from  the  appellant  for  entering  upon  land 
and  using  it  as  a  track  for  its  railroad.  The  facts  stated  in 
the  third  paragraph  of  the  appellant's  answer  are,  in  suh- 
Btance,  these:  In  1870,  the  Indianapolis,  Craw  ford  sville,  and 
Danville  Railroad  Company  took  and  appropriated  the  strip 
of  land  in  dispute  and  constructed  a  railroad  thereon.  The 
entry  and  appropriation  were  by  the  license  of  Maria  Britting- 
ham,  who  was  then  the  owner  of  the  land,  and  is  the  appellee's 
grantor.  The  appellant  succeeded  to  all  the  rights  of  the  In- 
dianapolis, Crawfordsville,  and  Danville  Railroad  Company, 
and  also  entered  upon  the  land  as  its  successor  by  the  license 
of  Maria  Brittingham.  The  appellee,  on  acquiring  title,  at 
once  instituted  proceedings  for  the  assessment  of  damages,  and 
damages  were  assessed  in  his  favor.  After  the  appellant  en- 
tered, it  expended  a  large  sum  of  money  in  replacing  iron  rails 
with  steel  rails. 

The  second  paragraph  of  the  reply  is  addressed  to  the  third 
paragraph  of  the  answer,  and  contains  these  material  allega- 
tions: That  at  the  May  term,  1883,  in  an  action  then  pending 
in  the  Fountain  circuit  court,  the  appellee,  as  the  real  plaintiff 
in  interest,  obtained  a  judgment  against  the  appellant  upon 
the  identical  matters  in  issue,  finally  adjudicating  title  to  bo 
in  the  appellee  and  quieting  it  in  him;  that  in  that  action 
and  under  the  issues  there  formed  all  the  matters  were  liti- 
gated, and  finally  determined  against  the  appellant,  the  de- 
fendant to  that  action.  The  third  paragraph  is  essentially 
the  same  as  the  second. 

We  must  determine  the  sufficiency  of  these  replies  upon  the 
facts  averred  in  them  and  confessed  by  the  demurrer.  We 
cannot  yield  to  the  appellant's  assertion  that  it  was  not  pos- 
sible to  adjudicate  the  question  of  license  in  the  action  referred 
to  in  the  replies.    The  replies  aver,  directly  and  explicitly,  that 
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it  was  finally  adjudicated,  and  this  the  demurrer  admits  to  be 
true.  We  cannot,  of  course,  afBrm  that  the  question  was  not 
litigated,  or  could  not  be  litigated,  in  that  action,  in  the  face 
of  the  positive  averment  that  it  was  litigated  -and  finally  de- 
termined. We  must  accept  as  true  the  statements  of  the 
pleader.  They  are,  indeed,  confessed  by  the  demurrer.  If 
wo  were  to  concede  that  it  was  error  to  litigate  and  deter- 
mine that  question,  it  would  do  the  appellant  no  good,  for, 
«ven  if  there  was  error,  the  judgment  cannot  be  collaterally 
impeached.  This  principle  is  so  well  established  that  it  is 
not  necessary  to  cite  many  authorities,  and  we  content  our- 
selves with  referring  to  one  very  late  case  upon  the  question: 
Walker  v.  Hill,  111  Ind.  223. 

The  appellant's  counsel,  however,  are  in  error  in  assuming 
that  the  question  of  the  right  or  interest  of  their  client  could 
not  have  been  litigated  in  the  action  to  quiet  title,  for  it  could 
have  been  there  litigated  and  determined:  Indiana  etc.  K'y 
Co.  V.  Allen,  100  Ind.  409. 

The  right  claimed  by  the  appellant  is  in  the  nature  of  an 
easement,  and  this  right  it  was  challenged  to  present  and  liti- 
gate in  the  former  action.  If  it  had  a  valid  interest  of  that 
nature  in  the  land,  it  could  unquestionably  have  established 
it  and  secured  a  decree  protecting  it.  In  Davidson  v.  Nichol- 
son, 59  Ind.  411,  it  was  held  that  an  action  would  lie  to  quiet 
title  to  an  easement;  and  from  the  case  of  Morgan  v.  Moore,  3 
Gray,  319,  this  court  quoted  with  approval  the  language  used 
by  that  court  with  reference  to  the  owner  of  a  servient  and  the 
owner  of  a  dominant  estate:  "Each  can  maintain  an  action  to 
vindicate  and  establish  his  right, — the  former,  to  protect  and 
enforce  his  seisin  in  fee;  the  latter,  to  prevent  a  disturbance 
of  his  easement."  It  is  obvious  that  it  would  defeat  the  pur- 
pose of  the  statute  and  much  abridge  its  usefulness  if  it  were 
held  that,  notwithstanding  a  decree  quieting  title  in  the  plain- 
tifif,  a  defendant  might  subsequently  assert  that  he  owned  an 
interest  in  the  nature  of  an  easement.  We  collected  many 
authorities  in  Indiana  etc.  Ry  Co.  v.  Allen,  supra,  in  sup- 
port of  the  doctrine  that  a  decree  in  an  action  to  quiet  title 
effectually  adjudicated  all  claims  to  an  interest  in  the  land, 
whatever  Iheir  character,  existing  at  the  time  the  decree  was 
rendered  and  not  protected  by  it.  A  general  decree  in  an  ac- 
tion to  quiet  title  settles  all  questions  affecting  the  right  of  the 
owner  to  enjoy  his  land,  whatever  their  form  or  character. 
We  can  find  no  decision  asserting  a  different  doctrine,  nor 
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have  counsel  referred  us  to  a  single  case  that  suggests  a  dif- 
ferent rule. 

The  fifth  paragraph  of  the  reply  is  addressed  to  so  much  of 
the  third  paragraph  of  the  answer  as  relies  on  the  proceed- 
ings for  the  assessment  of  damages  to  defeat  this  action. 
What  was  said  in  the  case  of  Indiana  etc.  R'y  Co.  v.  Allen^ 
supra,  fully  disposes  of  the  question  presented  by  the  de- 
murrer to  this  reply. 

The  appellee  has  removed  the  barrier  which  stood  between 
him  and  a  recovery  in  the  first  proceeding  instituted  by  him, 
for  he  has  both  an  assignment  of  the  cause  of  action  and  a 
warranty  deed.  It  was  for  want  of  the  assignment  of  the 
claim  for  damages  that  he  was  defeated  in  that  proceeding: 
Indiana  etc.  R'y  Co.  v.  Allen,  100  Ind.  409. 

It  is  settled  law  that  all  damages  arising  from  the  appro- 
priation of  land  by  a  railroad  company  must  be  recovered  in 
one  action,  for  successive  actions  cannot  be  prosecuted:  City 
of  Lafayette  v.  Nagle,  113  Id.  425;  City  of  Terre  Haute  v.  Hud- 
nut,  112  Id.  542;  City  of  North  Vernon  v.  Voegler,  103  Id.  314, 
and  cases  cited. 

It  was,  therefore,  proper  for  the  appellee  to  prove  all  injuries 
that  might  naturally  and  proximately  result  from  the  con- 
struction and  operation  of  the  appellant's  railroad.  Of  course, 
remote  damages,  and  those  that  could  not  reasonably  be  ex- 
pected to  result,  cannot  be  recovered,  nor  can  such  as  are 
purely  speculative.  It  may  be  true  that  the  witnesses  referred 
to  by  the  appellant  may  have  embraced  in  their  estimates 
some  improper  elements;  but  this  did  not,  when,  as  here,  de- 
veloped on  cross-examination,  render  their  entire  testimony 
incompetent.  What  was  improper  might  have  been  struck 
out  on  motion,  or  eliminated  by  proper  instructions.  It  is, 
however,  evident,  from  what  we  have  said,  that  the  fact  that 
prospective  damages  were  included  in  the  estimate  of  the  wit- 
nesses did  not  make  it  proper  to  exclude  those  estimates  from 
the  consideration  of  the  jury;  on  the  contrary,  it  is  well  set- 
tled that  such  damages,  when  natural  and  proximate,  are  re- 
coverable. 

The  appellant  acquired  no  rights  from  its  predecessor,  for 
it  was  a  trespasser.  As  the  appellant  is  in  possession  of  the 
land  in  violation  of  the  right  of  the  appellee,  it  must  pay  all 
the  damages  it  has  inflicted  upon  him.  This  has  been  so  de- 
cided, and  we  feel  sure  that  the  decisions  are  sound:  Lake 
Erie  etc.  R'y  Co.  v.  Griffin,  92  Ind.  487;  Lake  Erie  etc.  R'y  Co. 
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V.  Griffin,  107  Id.  464;  BloovifieU  R.  R.  Co.  v.  Van  Slike,  107 
Id.  480;  Bloomfield  R.  R.  Co.  v.  Grace,  112  Id.  128.  The  same 
general  principle  is  elsewhere  asserted:  Pierce  on  Railroads, 
167;  Donald  v.  St.  Louis  etc.  R.  R.  Co.,  52  Iowa,  411. 

It  is  argued  that  the  dismissal  of  the  proceedings  for  the 
assessment  of  damages  was  erroneously  directed.  It  is  doubt- 
ful whether  this  assumption  can  be  maintained;  indeed,  the 
authorities  seem  to  hold  otherwise:  Pittsburgh  etc.  R'y  Co.  v. 
Swinney,  97  Ind.  586;  Brohaw  v.  City  of  Terre  Haute,  97  Id. 
451;  Bensley  v.  Water  Co.,  13  Cal.  806;  73  Am.  Dec.  575;  Mills 
■on  Eminent  Domain,  2d  ed.,  sec.  311.  But  if  it  were  granted 
that  the  court  erred  in  dismissing  the  proceedings,  that  error 
would  be  of  no  avail  in  this  collateral  proceeding.  An  erro- 
neous judgment  stands,  as  between  the  parties,  until  over- 
thrown by  a  direct  attack. 

It  may  be  that,  when  the  question  is  properly  presented,  it 
will  be  held  that  the  appellee,  by  insisting  upon  his  right  to 
damages,  has  waived  his  right  to  enforce  the  judgment  in  the 
action  to  quiet  title.  If  he  elects  to  accept  damages,  he  can- 
not, unless  the  case  is  taken  out  of  the  general  rule,  disturb 
the  appellant's  possession;  for  he  cannot  be  allowed  to  occupy 
inconsistent  positions:  Bigelow  on  Estoppel,  642.  But  this 
question  is  not  now  so  presented  that  we  can  authoritatively 
decide  it. 

If  the  appellant  had  elected  to  abide  by  the  judgment  for 
damages,  and  had  yielded  to  it,  it  would  be  very  doubtful 
whether  this  action  could  be  maintained;  for  we  incline  to 
the  opinion  that  the  appellee  could  not  split  his  cause  of  ac- 
tion; but  the  question  is  not  properly  presented  to  us,  and  we 
do  not  decide  it. 

We  cannot  say  that  the  damages  are  excessive,  and  there- 
fore decline  to  disturb  the  verdict  on  that  ground. 

Judgment  affirmed. 


Judgment  cannot  bk  Collaterally  Impeached  bt  Party  bbcausk 
Erroneous  Merely:  See  Skrine  v.  Simmons,  91  Am.  Dec.  771;  and  Puraley 
V.  Hayes,  92  Id.  350,  and  notes. 

Effects  of  Judgments  and  Decrees  as  Res  Adjudicata,  Generally: 
See  note  to  Lea  v.  Lea,  96  Am.  Dec.  775-788. 

Damages  in  Eminent  Domain  Cases,  Generally:  See  the  note  to  Wintma 
etc  R.  R.  Co.  y.  Waldron,  88  Am.  Deo.  113-121. 
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Indorsement  of  Note  Secured  bt  Mortoaqb  Operates  aa  an  equitable 
assignment  of  the  mortgage. 

AssioNEE  op  Mortgage  Who  Fails  to  Record  his  Assignment  will  be 
estopped  from  asserting  the  priority  of  his  mortgage  over  that  of  a  sub- 
sequent mortgagee  who  took  upon  the  faith  of  a  release  executed  by  the 
administratri.T  of  the  original  mortgagee  and  entered  of  record. 

Finding  that  Agent  of  Corporation  Acted  in  Reliance  upon  a  record 
of  release  of  a  mortgage,  without  knowledge  that  it  had  been  paid,  is  a 
sufficient  finding  that  the  corporation  had  no  notice  uf  the  fact  that  the 
mortgage  had  not  been  paid. 

Statutes  will  be  Construed  so  as  to  Effect  Purposes  for  which  they 
were  enacted,  and  if  necessary  to  that  end,  they  will  be  held  to  be  retro- 
active, although  they  do  not  in  terms  so  direct,  unless  this  would  result 
in  the  impairment  of  some  vested  right  or  the  violation  of  some  constitu- 
tional guaranty. 

In  Construing  Statutes,  Courts,  in  Order  to  Ascertain  the  intention 
of  the  legislature,  will  judicially  notice  such  contemporaneous  history  aa 
led  to  and  probably  induced  the  passage  of  the  laws. 

The  facts  are  stated  in  the  opinion. 

S.  J.  Peelle  and  W.  L.  Taylor,  for  the  appellant. 

J.  S.  Duncan,  C.  W.  Smith,  and  J.  R.  Wilson,  for  the  appel- 
lees. 

By  Court,  Mitchell,  C.  J.  The  questions  for  decision  arise 
upon  facts  specially  found  by  the  court.  Those  facts,  so  far  as 
they  are  material,  are  as  follows:  On  May  3,  1871,  Talbot  and 
wife  executed  a  mortgage,  which  was  afterwards  duly  recorded, 
to  the  Thames  Loan  and  Trust  Company  to  secure  a  loan  of 
three  thousand  dollars,  payable  on  the  third  day  of  May,  1876. 
On  the  thirty-first  day  of  January,  1874,  the  same  mortgagors 
executed  another  mortgage  conveying  the  same  property  to 
William  H.  Morrison  to  secure  another  debt  of  three  thousand 
dollars.  This  last  debt  was  evidenced  by  a  promissory  note 
payable  to  Morrison  or  order,  one  year  after  date.  The  mort- 
gage recited  that  it  was  given  as  a  security  for  the  debt  evi- 
denced by  the  above-mentioned  note,  and  also  to  secure  any 
renewal  of  the  note  therein  described.  This  mortgage  was 
also  duly  recorded.  Before  the  note  matured,  Morrison  as- 
BJgned  it  to  Tomlinson  by  a  written  indorsement  on  the  back 
thereof  There  was  no  assignment  of  the  mortgage,  otherwise 
than  as  it  was  carried  by  the  indorsement  written  upon  the 
note,  and  there  was  hence  nothing  upon  the  record  to  indicate 
that  the  note  and  mortgage  were  not  held  and  owned  by  the 
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mortgagee.  The  note  thus  secured  and  assigned  was  renewed 
annually,  the  maker  giving  a  new  note  at  the  end  of  each 
year,  of  like  tenor  as  the  first,  payable  to  Tomlinson.  The  re- 
newal notes  were  indorsed  by  Morrison.  On  the  fifteenth  day 
of  March,  1881,  Morrison  died,  and,  shortly  thereafter,  his 
widow,  Mary  Morrison,  became  the  duly  qualified  adminis- 
tratrix of  his  estate. 

The  debt  to  the  trust  company  had  become  due.     It  had 
been  renewed,  and  had  fallen  due  a  second  time. 

Talbot  negotiated  a  loan  of  three  thousand  dollars  with  the 
Connecticut  Mutual  Life  Insurance  Company.  The  loan  was 
negotiated  with  Mr.  Moore  as  agent  of  the  insurance  com- 
pany. The  money  so  negotiated  for  was  designed  to  be  used 
m  paying  ofi"  the  debt  due  to  the  trust  company,  and  secured 
by  the  trust  company  mortgage  above  mentioned.  Mrs.  Mor- 
rison, as  administratrix  of  the  estate  of  William  H.  Morrison, 
executed  a  release  of  the  Morrison  mortgage.  This  release 
was  executed  and  recorded  on  the  eleventh  day  of  October, 
1881.  Tomlinson  had  no  knowledge  of  the  release,  nor  had 
he  given  authority  to  any  one  to  release  the  mortgage.  The 
debt  held  by  him  had  not  been  paid.  On  the  same  day  that 
the  Morrison  mortgage  was  released,  Talbot  and  wife  conveyed 
the  same  real  estate  to  the  insurance  company  as  a  security 
for  the  loan  of  three  thousand  dollars,  negotiated  from  it 
through  its  agent,  Moore.  The  money  thus  borrowed  was 
paid  over  to  the  trust  company  in  satisfaction  of  the  debt  due 
it  from  Talbot,  which  indebtedness  was  secured  by  a  renewal 
of  the  first  mortgage  taken  by  it  on  the  real  estate  in  question. 
Moore,  who  acted  as  the  agent  for  the  insurance  company  in 
making  the  loan  to  Talbot,  had  been  furnished  with  an  ab- 
stract of  title  to  the  land  mortgaged  some  time  prior  to  the 
loan,  and  thereby  he  knew  of  the  Morrison  mortgage;  but  at 
the  time  the  loan  was  made  to  Talbot  the  release  executed  by 
the  administratrix  had  been  put  on  record.  The  release  re- 
cited that  the  mortgage  had  been  fully  paid  and  satisfied,  and 
Moore  had  no  knowledge  that  it  was  not  paid.  The  court,  in 
its  finding,  draws  the  inference  that  Moore  did  not  demand 
the  production  of  the  Morrison  note  and  mortgage,  nor  make 
any  inquiry  as  to  the  authority  of  the  administratrix  to  exe- 
cute the  release. 

It  should  be  observed  that  at  the  time  the  trust  company 
took  its  second  or  renewal  mortgage,  in  1876,  William  H. 
Morrison,  by  an  entry  on  the  mortgage  record,  waived  the 
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priority  of  the  Morrison  mortgage  over  that  last  taken  by  the 
trust  company.  This  was  done  without  authority  from  Tom- 
linson. 

Upon  the  facts  found,  the  superior  court  was  of  opinion  that 
the  release  and  satisfaction  piece  executed  by  Mrs.  Morrison, 
and  placed  of  record,  was  not  effectual  as  against  Tomlinson, 
the  assignee  of  the  Morrison  note  and  mortgage,  and  it  was 
accordingly  decreed  that  the  Morrison  mortgage  have  priority 
over  that  of  the  insurance  company,  notwithstanding  the  re- 
lease. 

That  the  indorsee  of  a  promissory  note  secured  by  mort- 
gage succeeds  to  the  benefits  of  the  mortgage  security,  even 
though  the  latter  be  not  formally  assigned,  is  a  familiar  prop- 
osition. 

The  written  indorsement  of  the  payee  on  the  note  carries 
the  legal  title  therein  to  the  indorsee,  and  the  mortgage  being 
a  mere  incident  to  and  security  for  the  debt,  the  assignee  of 
the  note  becomes  equitably  entitled  to  participate  in  the  se- 
curity to  the  extent  of  his  interest  or  ownership  in  the  debt. 
The  right  of  such  an  assignee  to  participate  in  the  mortgage 
is  wholly  equitable,  and  grows  out  of  the  fact  that  equity  rS- 
gards  the  mortgage  as  being  merely  accessory. 

It  is,  of  course,  certain  that,  as  between  the  mortgagee  and 
his  assignee,  and  all  others  having  notice  of  their  respective 
rights,  the  former  can  do  nothing  to  prejudice  the  rights  of  the 
latter  after  the  debt  has  been  assigned. 

Whether  the  assignment  of  a  mortgage  was  such  an  in- 
strument as  was  entitled  to  be  recorded  prior  to  the  act  which 
came  in  force  July  2,  1877,  or  whether  prior  to  that  act  an  as- 
signment could  be  so  made  on  the  record  as  that  in  either  case 
the  record  would  operate  as  notice  of  the  assignment,  and  to 
what  extent  innocent  purchasers  and  subsequent  mortgagees, 
who  advanced  money  on  the  faith  of  a  release  entered  of  rec- 
ord by  a  prior  mortgagee,  might  rely  upon  such  release,  have 
heretofore  been  subjects  of  more  or  less  extended  discussion 
and  consideration  by  this  court:  Reeves  v.  Hayes,  95  Ind.  521. 

Whatever  conclusion  we  might  arrive  at,  as  at  present  ad- 
vised, in  respect  to  whether  or  not  assignments  of  mortgages 
were  within  the  recording  acts  prior  to  July  2,  1877,  there  is ' 
no  room  to  doubt  but  that  such  assignments  are  affected  by 
the  act  last  above  named.  Whether  or  not  the  questions  con- 
sidered in  Reeves  v.  Hayes,  supra,  are  longer  of  any  general 
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importance,  it  is  clear  that  they  are  of  no  practical  moment 
as  applied  to  the  present  case. 

It  is  assumed  everywhere  that,  if  the  recording  acts  afford 
the  assignee  of  a  mortgage  the  opportunity  of  giving  notice 
of  his  rights  by  procuring  and  putting  of  record  an  assign- 
ment of  the  mortgage,  neglect  on  his  part  to  do  so  will  estop 
him  from  asserting  the  invalidity  of  a  duly  recorded  release 
executed  by  his  assignor,  after  an  innocent  purchaser  has  paid 
his  money  on  the  faith  of  the  public  records.  It  is  settled 
everywhere  that  unrecorded  assignments  of  mortgages  are 
void  as  against  subsequent  purchasers  whose  interests  may  be 
affected  thereby,  and  whose  conveyances  are  duly  recorded, 
provided  such  assignments  are  embraced  by  the  recording  acts: 
Bacon  v.  Van  Schoonhoven,  87  N.  Y.  446;  Decker  v.  Boice,  83  Id. 
215;  Swartz  v.  Leist,  13  Ohio  St.  419;  Ycrger  v.  Barz,  56  Iowa, 
77;  Henderson  v.  Pilgrim,  22  Tex.  464;  Boone  on  Mortgages, 
sec.  92;  1  Jones  on  Mortgages,  sec.  472;  Reeves  v.  Hayes,  supra, 
and  authorities  there  cited. 

The  effect  of  the  act  of  1877,  construed  in  connection  with 
section  2931,  was  to  postpone  or  render  assignments  of  mort- 
gages void  as  against  any  subsequent  purchaser  or  mortgagee 
in  good  faith,  for  a  valuable  consideration,  unless  such  as- 
eignments  were  recorded  as  therein  provided. 

It  follows  that,  when  assignments  of  mortgages  are  within 
the  recording  acts,  a  release  executed  by  the  person  who  ap- 
pears by  the  records  to  be  the  owner  of  the  mortgage  is  suffi- 
cient to  protect  a  purchaser  who  has  in  good  faith  parted  with 
his  money  on  the  faith  of  such  a  release,  and  without  other 
notice  than  that  afforded  by  the  record:  Blunt  v.  Norris,  123 
Mass.  55. 

The  act  which  went  into  force  July  2, 1877  (R.  S.  1881,  sees. 
1093,  1094),  provides  that  "any  mortgage  of  record,  or  any 
part  thereof,  may  be  assigned  by  the  mortgagee,  or  any 
assignee  thereof,  either  by  an  assignment  entered  on  the 
margin  of  such  record,  signed  by  the  person  making  the 
assignment  and  attested  by  the  recorder,  or  by  a  separate 
instrument  executed  and  acknowledged,"  etc.  It  also  pro- 
vides that  the  assignment,  if  by  a  separate  instrument,  may 
be  recorded  on  the  margin  of  the  record  where  the  mortgage 
is  recorded,  or  in  the  mortgage  record  of  the  county.  And  it 
provides  further  that,  after  the  assignment  is  so  made  or  en- 
tered of  record,  the  mortgagor  and  all  other  persons  shall  be 
bound  thereby.     It  also  authorizes  any  assignee,  or  his  per- 
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eonal  representative,  to  release  or  enter  satisfaction  of  the 
mortgage  of  record. 

It  is  argued  that  because  the  debt  secured  by  the  Morrison 
mortgage  was  assigned  to  Tomlinson  before  the  act  of  1877 
took  eflFect  the  assignee  was  not  affected  by  the  provisions  of 
that  act,  notwithstanding  he  accepted  renewals  of  the  note, 
and  allowed  the  mortgage  to  stand  on  the  record  in  the  name 
of  his  assignor  for  some  four  years  after  the  act  referred  to 
came  into  force. 

It  is  assumed  that,  where  an  equitable  assignment  of  a  mort- 
gage had  been  effected  prior  to  the  enactment  above  men- 
tioned, the  assignee  might,  nevertheless,  permit  the  legal  title 
to  the  mortgage  to  remain  of  record  in  the  original  mortgagee, 
and  that  an  unauthorized  release  by  such  mortgagee  would 
be  at  the  risk  of  an  innocent  purchaser,  who  relied  upon  the 
record. 

This  argument  is  supported  upon  the  general  proposition 
that  statutes  are  to  be  construed  and  applied  prospectively, 
unless  a  contrary  intent  is  manifested  in  clear  and  unambigu- 
ous terms.  This  is  undoubtedly  the  general  rule;  and  it  is 
sometimes  held  that,  to  work  an  exception,  the  intent  favoring 
retrospective  application  must  afiBrmatively  appear  in  the 
words  of  the  statute.  The  better  rule  of  construction,  and  the 
rule  peculiarly  applicable  to  remedial  statutes,  however,  is, 
that  a  statute  must  be  so  construed  as  to  make  it  effect  the 
evident  purpose  for  which  it  was  enacted;  and  if  the  reason  of 
the  statute  extends  to  past  transactions  as  well  as  to  those  in 
the  future,  then  it  will  be  so  applied,  although  the  statute  does 
not  in  terms  so  direct,  unless  to  do  so  would  impair  some 
vested  right,  or  violate  some  constitutional  guaranty:  People  v. 
Spicer,  99  N.  Y.  225;  Larkin  v.  Saffarans,  15  Fed.  Rep.  147; 
Excelsior  Mfg.  Co.  v.  Keyser,  62  Miss.  155;  Baldwin  v.  City  of 
Newark,  38  N.  J.  L.  158;  People  v.  Clark,  7  N.  Y.  385;  Bishop 
on  Written  Laws,  sec.  84. 

Limitation  laws  which  operate  on  subsisting  contracts,  and 
laws  which  regulate  the  registration  of  existing  conveyances 
or  instruments  affecting  titles  to  lands,  are  within  the  opera- 
tion of  this  rule  when  a  reasonable  time  is  given  within  which 
the  effect  of  such  a  statute,  as  applied  to  existing  conveyances, 
may  be  avoided  and  rendered  harmless  in  respect  to  vested 
rights:  Tucker  v.  Harris,  13  Ga.  1;  58  Am.  Dec.  488;  Boston  v. 
Cummins,  16  Ga.  102;  60  Am.  Dec.  717;  Jackson  v.  Lamphire^ 
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3  Pet.  280;  Tarpley  v.  HaTner,  17  Miss.  310;  Wade  on  Retro- 
active Laws,  sec.  13. 

In  ascertaining  the  intent  of  the  legislature  in  the  enact- 
ment of  a  statute,  courts  will  take  judicial  notice  of  such  con- 
temporaneous history  as  led  up  to  and  probably  induced  the 
passage  of  the  law:  Stout  v.  Board  etc.,  107  Ind.  343. 

The  case  of  Hasselman  v.  McKernan,  50  Ind.  441,  in  which 
it  was  for  the  first  time  authoritatively  declared  that  no  stat- 
ute existed  in  this  state  which  made  provision  for  the  record- 
ing of  assignments  of  mortgages,  and  for  making  such  records 
notice,  was  decided  at  the  May  term,  1875.  At  the  ensuing 
session  of  the  legislature  the  act  under  consideration  was 
passed.  No  reasonable  doubt  can  be  entertained  but  that  it 
was  intended  to  remedy  the  defect  which  was  declared  to  exist 
in  the  registry  law. 

The  act  conferred  no  new  nor  did  it  alBFect  any  existing 
rights.  Mortgages  were  assignable  before  the  enactment  of 
the  statute  of  1877;  but  because  it  had  been  declared  that 
there  was  no  statute  authorizing  such  assignments  to  be  re- 
corded, so  as  to  make  such  records  notice,  it  was  deemed  ex- 
pedient to  afford  the  means  whereby  assignees  of  real  estate 
mortgages,  as  well  as  innocent  purchasers  of  mortgaged  real 
estate,  might  be  protected.  The  reason  and  policy  of  the  act 
applied  with  as  much  force  to  assignments  such  as  that  here 
involved  as  to  those  which  should  be  made  after  it  took  effect. 

The  act  applied  by  its  terms  to  "  any  mortgage  of  record  " 
at  the  time  it  took  eflfect,  the  same  as  to  any  mortgage  which 
might  thereafter  be  recorded.  The  Morrison  mortgage  was  a 
mortgage  of  record  at  the  time  the  act  in  question  took  effect, 
but  it  had  not  been  assigned  to  Tomlinson  except  as  the 
indorsement  of  the  note  carried  an  equitable  interest  in  the 
security.  The  act  of  1877,  as  applied  to  that  mortgage,  and 
all  others  similarly  held,  impaired  no  existing  right  of  any 
assignee;  it  simply  enlarged  the  opportunities  of  assignees  for 
giving  notice  of  and  protecting  existing  rights,  and  it  left  to 
each  the  option  to  procure  and  record  an  assignment  of  his 
mortgage  in  the  manner  provided,  or  to  take  the  chance  that 
his  assignor,  who  held  the  legal  title  to  his  security  in  trust  for 
him,  would  act  in  good  faith,  and  not  release  the  mortgage  to 
his  detriment. 

An  act  cannot  be  said  to  impair  a  security  which  affords 
the  opportunity  of  more  effectually  protecting  it,  and  which 
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leaves  it  entirely  at  the  discretion  of  the  owner  whether  he  will 
pursue  it  or  not:   Tarpley  v.  Hamer,  supra. 

A  statute  which  has  for  its  purpose  the  better  security  and 
repose  of  titles  may  postpone  one  who  voluntarily  neglects  to 
avail  himself  of  registry  acts,  which  enable  him  to  give  notice 
to  all  the  world  of  his  claim,  to  the  claim  of  a  subsequent  pur- 
chaser who  acted  on  the  faith  of  a  public  record:  Kenyan  v. 
Stewart,  44  Pa.  St.  179;  Jackson  v.  Lamphire,  supra. 

An  assignee  of  a  mortgage  who  had  an  assignment  duly 
acknowledged  prior  to  the  taking  effect  of  that  act  needed 
only  to  put  his  assignment  of  record  within  the  time  pre- 
scribed in  section  2931,  Revised  Statutes  1881,  or  before  the 
intervention  of  an  innocent  purchaser  for  a  valuable  considera- 
tion. On  the  other  hand,  one  who  occupied  the  position  of  an 
equitable  assignee  merely  had  it  in  his  power,  in  case  the  as- 
signor of  the  debt  refused  voluntarily  to  make  a  legal  assign- 
ment of  the  mortgage,  to  compel  the  execution  of  all  such 
muniments  of  title  as  were  essential  to  the  complete  protection 
of  his  rights:  Wade  v.  Guppinger,  60  Ind.  376;  Eichholtz  y. 
Taylor,  S8  Id.  38. 

Taking  into  account  the  circumstances  which  occasioned 
the  enactment  of  the  statute  under  consideration,  together  with 
what  appears  upon  the  face  of  the  act  itself,  and  we  entertain 
no  doubt  of  the  propriety  of  applying  it  to  transactions  such  as 
that  involved  in  the  present  case.  A  contrary  holding  would 
produce  a  state  of  uncertainty  and  confusion  in  respect  to  the 
validity  of  releases  of  mortgages,  which  the  legislature  in- 
tended to  avoid  by  the  act  in  question.  The  universal  rule  in 
respect  to  statutes  such  as  that  under  consideration  is,  that 
they  are  to  be  liberally  construed:  Swariz  v.  Leist,  supra;  Ken- 
yon  V.  Stewart,  supra. 

It  is  suggested  in  the  brief  that,  because  the  release  of  the 
Morrison  mortgage  appeared  on  its  face  to  have  been  executed 
by  the  administratrix  of  the  mortgagee,  it  became  the  duty 
of  the  subsequent  mortgagee  to  demand  the  production  of  the 
note,  and  to  make  inquiry  as  to  whether  or  not  the  mortgage 
debt  was  actually  paid,  or  whether  the  administratrix  had  au- 
thority to  release  the  mortgage. 

It  is  quite  true  that  where  a  mortgage  appears  to  have  been 
discharged  by  an  attorney,  clerk,  or  some  one  other  than  the 
mortgagee,  it  has  been  held  sufficient  to  excite  inquiry  as  to  the 
reason  of  the  unusual  circumstance:  Smith  v.  Kidd,  68  N.  Y. 
130;    23  Am.   Rep.   157;   Harris  v.  Cook,  28  N.  J.  Eq.  345; 
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Swarthout  v.  Curtis,  5  N.  Y.  301;  55  Am.  Dec.  345;  Wade  on 
Notice,  sec.  20;  2  Jones  on  Mortgages,  sec.  957. 

In  the  present  case  the  mortgage  was  released  by  the  only 
person  who,  so  far  as  the  record  disclosed,  had  the  legal  right  or 
authority  to  execute  a  release.  The  statute  (section  2265)  gave 
authority  to  executors  or  administrators  to  release  and  dis- 
charge mortgages  when  the  debts  thereby  secured  had  been 
paid.  After  the  administratrix,  thus  authorized  by  public 
law,  had  solemnly  declared  over  her  hand  and  seal,  in  an  in- 
strument which  had  been  delivered  to  and  placed  of  record 
by  the  mortgagor,  that  the  mortgage  debt  had  been  fully  paid 
and  satisfied,  subsequent  mortgagees,  who  acted  in  good  faith, 
without  notice,  had  a  right  to  rely  upon  the  record  without 
further  inquiry:  Williams  v.  Jackson,  107  Ui  S.  478;  Ogle  v. 
Turpin,  102  111.  148;  Bacon  v.  Van  Schoonhoven,  supra;  Ely  v. 
Schofield,  35  Barb.  330;  Henderson  v.  Pilgrim,  supra. 

The  subsequent  mortgagee  in  the  present  case  was  a  corpo- 
ration. The  findings  of  the  court  show  that  the  loan  to  Talbot 
was  negotiated  and  the  transaction  consummated  by  and 
through  the  agency  of  a  Mr.  Moore,  who  acted  as  the 'agent  of 
the  corporation  in  negotiating  the  loan  and  in  taking  the 
mortgage.  The  findings  show  that  Moore  had  no  knowledge 
that  the  Morrison  mortgage  was  not  paid.  It  is  suggested  that 
this  finding  does  not  negative  the  idea  that  the  insurance 
company  may  have  had  knowledge.  As  corporations  can  only 
act  through  agents,  a  finding  that  the  agent  who  transacted 
the  business  in  question  acted  without  knowledge,  in  reliance 
upon  the  record,  is  a  suflQcient  finding  that  the  corporation  for 
which  he  acted  had  no  notice.  This  we  say  without  regard  to 
the  question  as  to  who  assumes  the  burden  of  proof  in  a  case 
like  this. 

Without  considering  whether  or  not  the  insurance  company 
would  be  entitled  upon  principles  of  subrogation  to  occupy  tho 
place,  and  avail  itself  of  the  securities  of  the  trust  company 
whose  debt  was  discharged  by  the  insurance  company,  the 
conclusion  follows  from  what  has  already  been  said  that  the 
judgment  of  the  superior  court  must  be  reversed. 

The  judgment  is  accordingly  reversed,  with  costs,  with  di- 
rections to  the  court  to  restate  its  conclusions  of  law,  and  to 
render  judgment  thereon  in  accordance  with  this  opinion. 

Indorsement  of  Note  Secured  by  Mortgage  Operates  as  Equitabc  & 
Assignment  OF  Mortgage:  See  Herrinjv.  Woodhull,  81  Am.  Dec.  29G;  Pardee 
V.  Lindley,  83  Id.  219;  Indianapolis  Bank  v.  Anderson,  83  Id.  390,  and  notes. 
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CONSTHrCTION    OF    SxATlTTES,    ReTBOACTIVB     EfFECT    WHEN    OlVBN:     See 

Seamana  v.  Carter,  82  Am.  Dec.  696;   Williama  v.  Johnston,  96  Id.  613,  and 
notes. 

Courts  will  Notice  Cotempokaneous  Histoet  in  CoNSTRtriNO  Statutes: 
See  Harrison  v.  State,  85  Am.  Dec.  581;  Munaon  v.  Halhwell,  84  Id.  581; 
Frankland  v.  HaUowell,  84  Id.  582,  and  notes. 


State  ex  rel.  Carson  v.  Harrison. 

[113  Indiana,  234.  | 

AuTHORiry  Confereed  by  Law  upon  Executive  to  Fill  Vacancies  in  office 
by  appointment  does  not  confer  upon  him  the  power  of  ultimately  de- 
termining whether  the  vacancies  actually  exist,  and  a  claimant  has  the 
right  to  have  such  question  determined  in  the  courts. 

Vacancy  in  Office.  —  Under  the  provision  of  the  Indiana  constitution  that 
"  officers  shall  continue  in  office  until  their  successors  are  elected  and 
qualified,"  no  vacancy  occurs  which  the  governor  can  fill  by  appoint- 
ment, where  one  holding  an  appointive  office  under  the  general  assem- 
bly continues  to  hold  it  after  the  expiration  of  hia  term,  no  successor 
having  been  appointed  by  the  assembly. 

Tenure  of  Office. — The  provision  of  the  Indiana  constitution  that  "the 
general  assembly  shall  not  create  any  office  the  tenure  of  which  shall  be 
more  than  four  years  "  does  not  prevent  one  who  holds  an  office  created 
by  the  general  assembly,  the  term  of  which  is  four  years,  from  holding 
over,  after  the  expiration  of  his  term,  until  his  successor  be  elected  and 
qualified. 

Action  to  determine  the  right  of  the  relator  to  act  as  presi- 
dent of  the  several  boards  of  trustees  of  the  benevolent  insti- 
tutions of  the  state  of  Indiana. 

L.  T.  3fichener,  attorney-general,  E.  K.  Adams,  L.  J.  Hack' 
ney,  J.  S.  Duncan,  C.  W.  Smith,  and  J.  R.  Wilson,  for  the  ap- 
pellant. 

F.  Winter,  A.  Baker,  E.  Daniels,  T.  L.  Sullivan,  A.  Q.  Jones, 
C.  S.  Wesner,  0.  D.  Wesner,  R.  W.  Harrison,  and  B.  S.  Higgins^ 
for  the  appellee. 

By  Court,  Mitchell,  C.  J.  The  present  case  involves  a 
controversy  between  the  relator,  Joseph  L.  Carson,  and  the 
respondent,  Thomas  II.  Harrison,  concerning  the  right  to  ex- 
ercise the  office  of  president  of  the  several  boards  of  trustees 
of  the  benevolent  institutions  of  the  state.  The  decision  of 
the  case  depends  upon  the  following  facts:  — 

On  the  twenty-first  day  of  February,  1883,  the  general  as- 
sembly, by  an  act  duly  passed,  vested  the  management  of  the 
benevolent  institutions  in  three  several  boards  of  trustees,  and 
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provided  for  the  election  of  one  president  for  the  three  boards. 
The  act  provided  that,  upon  the  taking  effect  thereof,  the  gen- 
eral assembly  should  elect  a  president  of  the  several  boards, 
and  that  if  a  vacancy  occurred  when  the  legislature  was  not 
in  session,  such  vacancy  should  be  filled  by  appointment  by 
the  governor,  the  appointment  to  hold  good  only  until  the 
session  of  the  following  general  assembly.  The  act  provided 
further,  that  the  term  of  office  of  the  president  of  the  boards 
should  be  four  years,  dating  from  the  date  of  his  election,  and 
it  made  it  the  duty  of  the  general  assembly  to  elect  a  presi- 
dent of  the  boards  every  four  years.  Pursuant  to  the  pro- 
visions of  the  act,  the  respondent  was  elected  president  of  the 
boards  on  the  twenty-seventh  day  of  February,  1883.  The 
legislature  failed  to  elect  a  successor  in  February,  1887,  as 
the  law  required,  and  the  respondent  continued  and  still  con- 
tinues in  the  office,  asserting  the  right  to  hold  over  until  a 
successor  shall  have  been  duly  elected  by  a  succeeding  legis- 
lature. Being  of  opinion  that  the  failure  of  the  general  assem- 
bly to  elect  a  successor  produced  a  vacancy  in  the  office,  the 
governor  appointed  and  commissioned  the  relator  as  president 
of  the  several  boards  on  the  twenty-seventh  day  of  May,  1887. 
The  relator  having  duly  qualified,  and  made  demand,  and  be- 
ing refused  admittance  into  the  office  by  the  respondent,  he 
prosecutes  this  suit  in  the  name  of  the  state,  on  his  own  rela- 
tion, for  the  purpose  of  establishing  his  claim  to  the  office. 
On  his  behalf  it  is  argued  that  the  office  became  vacant  on 
the  twenty-seventh  day  of  February,  1887,  and  that,  in  conse- 
quence of  the  failure  of  the  general  assembly  to  appoint  a 
successor  to  the  respondent  before  the  adjournment  of  its  ses- 
sion in  1887,  it  became  the  duty  of  the  governor  to  supply  the 
vacancy  by  appointment,  under  section  18,  article  5  (R.  S. 
1881,  sec.  144),  of  the  constitution  of  the  state. 

So  much  of  the  above-mentioned  section  as  applies  to  the 
office  in  dispute  reads  as  follows:  "When,  during  a  recess  of 
the  general  assembly,  a  vacancy  shall  happen  in  any  office, 
the  appointment  to  which  is  vested  in  the  general  assembly, 
....  the  governor  shall  fill  such  vacancy  by  appointment, 
which  shall  expire  when  a  successor  shall  have  been  elected 
and  qualified." 

On  the  other  hand,  it  is  contended  that,  notwithstanding  the 
failure  of  the  general  assembly  to  elect,  the  office  did  not  be- 
come vacant,  because  it  is  said  the  ret^pondent  was  and  con- 
tinues entitled  to  hold  over  until  a  duly  qualified  successor 
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shall  appear,  who  shall  have  been  duly  elected  by  the  general 
assembly  in  the  manner  provided  by  the  act  of  February  21, 
1883.  Moreover,  it  is  insisted,  conceding  the  oflSce  to  have 
become  vacant,  that  the  power  of  the  governor  to  supply  va- 
cancies, such  as  that  under  consideration,  is  confined  to  such 
as  happen  during  the  recess  of  the  general  assembly.  Hence, 
the  argument  proceeds,  if  the  office  in  question  became  vacant 
at  all,  the  vacancy  happened  while  the  general  assembly  was 
in  session,  and  therefore,  within  the  terms  of  the  section  relied 
on,  the  governor  had  no  power  to  appoint. 

Avoiding  for  the  present  so  much  of  the  controversy  as  re- 
lates to  the  power  of  the  governor  to  supply  a  vacancy  in  an 
office,  the  appointment  to  which  is  vested  in  the  general  assem- 
bly, when  such  vacancy  happens  at  a  time  when  the  body  in 
whom  the  primary  power  of  filling  the  office  resides  is  in  ses- 
sion, we  come  at  once  to  the  controlling  question,  and  inquire 
whether  or  not  the  office  became  vacant  at  the  expiration  of 
four  years  from  the  date  of  the  respondent's  election,  four  years, 
as  we  have  seen,  being  the  term  prescribed  by  the  act  under 
which  the  office  was  created. 

Whatever  question  there  may  be  as  to  the  particular  time 
when  the  vacancy  must  have  happened  so  as  to  have  author- 
ized an  appointment  by  the  governor,  it  is  beyond  dispute  that 
the  office  must  have  become  legally  vacant  at  some  time  before 
the  executive  function  could  have  been  called  into  exercise  so 
as  to  make  an  appointment. 

Although  it  has  often  been  held  that  where  it  appears  prima 
facie  that  acts  have  b^en  done  or  that  events  have  occurred 
which  subject  an  office  to  a  judicial  declaralioii  of  vacancy, 
the  appointing  power  is  authorized  to  proceed  and  appoint 
without  procuring  the  office  to  be  judicially  declared  vacant, 
it  is  nevertheless  a  condition  precedent  to  the  power  to  appoint 
that  an  actual  vacancy  shall  have  occurred:  State  y.  Jones,  19 
Ind.  356;  81  Am.  Dec.  403;  Mowbray  v.  State,  88  Ind  324; 
Baker  v.  Wambaugh,  99  Id.  312;  Gosman  v.  State,  106  Id.  203. 

While  it  is  the  right  of  the  executive  department  to  deter- 
mine for  its  own  guidance  whether  or  not  a  vacancy  exists  in 
each  particular  case,  and  while  every  intendment  is  to  be  in- 
dulged in  favor  of  the  action  of  the  executive,  it  must  never- 
theless be  borne  in  mind  that  the  power  of  the  governor  to 
make  a  valid  appointment  does  not  arise  until  there  is  a  va- 
cancy in  fact.  The  existing  title  of  an  incumbent  cannot  be 
extinguished  or  affected  by  the  ex  parte  judgment  of  the  execu- 
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live  that  the  office  is  vacant.  The  authority  to  fill  vacancies 
confers  upon  the  governor  no  judicial  power:  State  v.  Seay^  64 
Mo.  89. 

The  final  adjudication  of  such  a  right  is,  unless  otherwise 
specially  provided  by  competent  authority,  a  matter  of  judicial 
concern,  in  respect  to  which  the  prior  claimant  is  entitled  to 
be  heard  in  a  forum  whose  proceedings  are  distinguished  by 
the  cautionary  methods  appropriate  to  the  ascertainment  and 
protection  of  personal  and  property  rights:  Page  v.  Hardin,  8 
B.  Mon.  643;  Commonwealth  v.  Meeser,  44  Pa.  St.  341;  Dullam 
V.  Willson,  53  Mich.  392. 

The  effect  of  an  executive  appointment,  and  the  rights 
acquired  by  the  appointee,  are  therefore  dependent  upon 
whether  or  not  the  office  was  without  an  incumbent,  lawfully 
entitled  to  continue  therein  at  the  time  the  appointment  was 
made:  State  v.  McNeely,  24  La.  Ann.  19. 

The  word  "  vacancy,"  as  applied  to  an  office,  has  no  techni- 
cal meaning.  An  office  is  not  vacant  so  long  as  it  is  sup- 
plied in  the  manner  provided  by  the  constitution  or  law  with 
an  incumbent  who  is  legally  qualified  to  exercise  the  powers 
and  perform  the  duties  which  pertain  to  it;  and,  conversely,  it 
is  vacant  in  the  eye  of  the  law  whenever  it  is  unoccupied  by 
a  legally  qualified  incumbent,  who  has  a  lawful  right  to  con- 
tinue therein  until  the  happening  of  some  future  event:  Stock- 
ing v.  State,  7  Ind.  326;  Collins  v.  State,  8  Id.  344;  Akers  v. 
State,  8  Id.  484;  State  v.  Bemenderfer,  96  Id.  374;  Gosman  v. 
State,  supra;  Butler  v.  State,  20  Id.  169;  People  v.  Tilton,  37 
Cal.  614;  State  v.  Lusk,  18  Mo.  333;  Commonwealth  v.  Hanleyy 
9  Pa.  St.  513. 

When  an  office  has  been  conferred  upon  one  legally  eligible, 
and  has  been  accepted,  no  vacancy  can  be  said  to  exist  therein 
until  the  term  of  service  and  right  to  hold  as  fixed  by  the  law 
expires,  or  until  the  death,  resignation,  or  removal  of  the  per- 
son elected  or  appointed:  Johnston  v.  Wilson,  2  N.  H.  202;  0 
Am.  Dec.  50. 

Of  course,  it  is  not  to  be  understood  that  an  office  cannot 
become  vacant,  as  respects  the  appointing  power,  so  long  as  it 
remains  in  the  actual  physical  occupancy  of  some  one  who 
asserts  a  claim  thereto.  An  office  is  legally  vacant  unless  tiio 
occupant  has  an  unexpired  right  or  title,  founded  in  the  con- 
stitution or  law,  precisely  as  a  house  is  vacant  of  a  lawful 
tenant  in  case  the  lessee,  without  any  provision  authorizing 
him  to  hold  over,  refuses  to  surrender  at  the  expiration  of  his 
term. 
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The  inquiry  then  comes  to  this  complexion:  Had  the  re- 
spondent's lawful  right  to  continue  in  the  office  of  president 
of  the  several  boards  having  the  management  of  the  state's 
benevolent  institutions  expired  prior  to  or  at  the  time  of  the 
relator's  appointment?  If  it  had,  the  office  was  vacant  in  law, 
and  the  respondent's  continuance  therein,  in  defiance  of  the 
executive  appointment,  is  in  the  nature  of  usurpation.  If  it 
had  not,  the  power  of  executive  appointment  had  not  arisen, 
and  the  designation  of  the  relator  by  the  governor  was  futile 
and  ineffectual. 

That  the  fixed  term  of  four  years  for  which  the  respondent 
had  been  elected  had  expired  prior  to  the  relator's  appoint- 
ment is  beyond  dispute,  and  it  is  therefore  quite  certain  that 
the  decision  of  the  question  must  depend  upon  whether  or  not 
the  respondent  had  the  right  to  hold  over  until  his  successor 
was  elected  and  qualified  by  the  body  authorized  to  make  the 
original  selection,  or  whether  a  vacancy  occurred  at  the  expi- 
ration of  four  years. 

Whether  or  not,  as  a  general  principle  of  the  common  law, 
officers  are  entitled  to  hold  over  beyond  their  prescribed  terms 
without  some  express  provision  is  not  settled  upon  authority, 
although  the  view  adopted  by  the  American  courts  seems  to 
be  that,  in  the  absence  of  any  restrictive  provision,  the  officer 
is  entitled  to  hold  until  he  is  superseded  by  the  election  of  an- 
other person  in  his  place:  Tuley  v.  State,  1  Ind.  500;  Peojde  v. 
Runkle,  9  Johns.  147;  Trustees  v.  Hills,  6  Cow.  23;  16  Am. 
Dec.  429;  McCall  v.  B]jram  Mfg.  Co.,  6  Conn.  428;  State  v. 
Fagan,  42  Id.  32;  Sparks  v.  Farmers'  Bank,  3  Del.  Ch.  274; 
Stratton  v.  Oulton,  28  Cal.  44;  People  v.  Bull,  46  N.  Y.  57;  7 
Am.  Rep.  302;  1  Dillon  on  Municipal  Corporations,  sec.  219. 

Whatever  the  rule  of  the  common  law  may  have  been,  it  is 
quite  certain  that  where,  by  the  constitution  or  law,  officers  are 
elected  for  a  term,  and  until  their  successors  are  elected  and 
qualified,  they  are  thereby  authorized  to  continue  to  hold  and 
exercise  their  offices  until  they  are  superseded  by  the  election 
of  other  persons  in  their  places:  Tuley  v.  State,  supra;  Miller 
V.  Burger,  2  Ind.  337;  Bakery.  Kirk,  33  Id.  517;  State  v.  Berg, 
50  Id.  496;  Gosman  v.  State,  supra;  Elam  v.  State,  75  Id.  518. 

The  policy  of  provisions  of  that  nature  is  to  prevent  tlio 
happening  of  vacancies  in  office,  except  by  death,  resignation, 
removal,  and  the  like.  They  rest  upon  the  assumption  that 
the  wiser  and  more  prudent  course  is,  in  case  the  elector..! 
body  fails  to  discharge  its  functions,  to  authorize  the  incuin- 
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f)ont  to  hold  over  until  the  succeeding  election,  rather  than 
that  a  vacancy  should  occur  to  be  filled  by  the  appointing 
power. 

In  recognition  of  the  wisdom  of  this  policy,  the  organic  law 
of  the  state,  section  3,  article  15  (R.  S.  1881,  sec.  225),  de- 
clares as  follows:  "Whenever  it  is  provided  in  this  constitu- 
tion, or  in  any  law  which  may  be  hereafter  passed,  that  any 
officer,  other  than  a  member  of  the  general  assembly,  shall 
hold  his  office  for  any  given  term,  the  same  shall  be  construed 
to  mean  that  such  officer  shall  hold  his  office  for  such  term 
and  until  his  successor  shall  have  been  elected  and  qualified." 

The  effect  of  the  foregoing  provision  is  more  than  to  supply 
the  office  until  an  executive  appointment  can  or  shall  be 
made  with  a  person  qualified  to  discharge  its  duties.  It  adds 
an  additional  contingent  and  defeasible  term  to  the  original 
fixed  term,  and  excludes  the  possibility  of  a  vacancy,  and 
consequently  the  power  of  appointment,  except  in  case  of 
death,  resignation,  ineligibility,  or  the  like:  Gosman  v.  States 
supra,  and  cases  cited. 

Thus  in  People  v.  Whitman,  10  Cal.  38,  the  court  said  of  a 
similar  provision:  "The  term  of  the  office  is  fixed  at  two  years 
certain,  with  a  contingent  extension.  When  this  contingency 
happens,  this  extension  is  as  much  a  part  of  the  entire  term 
as  any  portion  of  the  two  years.  The  language  of  the  con- 
stitution is  just  as  clear  and  express  that  the  governor  shall 
hold  his  office  until  his  successor  is  qualified  as  it  is  that  he 

shall  hold  it  two  years These  two  provisions  are  both 

contained  in  the  same  sentence,  closely  connected  by  the 
copulative  conjunction;  and  both  relate  to  the  term  for  which 
this  officer  shall  hold  his  office":  Commonwealth  v.  Hanley, 
supra. 

The  decisions  of  this  court  uniformly  declare  the  law  con- 
sistent with  the  principles  above  enunciated:  Gosman  v.  State, 
supra,  and  cases  cited;  State  v.  Howe,  25  Ohio  St.  588;  18  Am. 
Rep.  321;  Hubbard  v.  Crawford,  19  Kan.  570. 

It  is  certain,  therefore,  that  all  offices  to  which  the  above 
constitutional  provision  applies  are  held  by  the  same  title,  or 
by  as  higli  and  lawful  tenure,  after  the  prescribed  term,  until 
the  title  of  a  duly  elected  and  qualified  successor  attaches,  as 
before  and  during  such  term. 

This  right  to  hold  over  continues  until  a  qualified  successor 
has  been  elected  by  the  same  electoral  body  as  that  to  which 
the  incumbent  owes  his  selection,  or  which  by  law  is  entitled 
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to  elect  a  successor:  Gosman  v.  State j  supra;  State  v.  Lusk^ 
supra;  People  v.  Tilton,  supra;  Ex  parte  Lawhorne,  18  Gratt. 
85;  Johnson  v.  Mann,  77  Va.  265;  State  v.  Jenkins,  43  Mo.  261. 

Tacitly  conceding  all  that  has  thus  far  been  said,  it  is  con- 
tended on  the  relator's  behalf  that  the  constitutional  pro- 
vision under  which  officers  are  entitled  to  hold  over  until 
their  successors  are  elected  and  qualified  has  application  solely 
to  such  officers  as  are  elected  by  the  electoral  body  at  large, 
and  that  it  does  not  embrace  officers  elected  by  the  legislature 
or  any  other  organized  body. 

It  is  said  that,  according  to  the  most  approved  definitions, 
the  words  "elect"  and  "appoint"  are  not  legally  synony- 
mous. 

As  a  general  proposition,  and  for  the  purposes  of  this  case, 
this  may  be  conceded;  but  the  question  is  not  what  is  the 
best  or  primary  definition  of  the  terms  "elect"  and  "appoint," 
or  whether  or  not  they  are  legally  the  equivalent  of  each 
other.  It  is  rather  to  ascertain  the  sense  in  which  the  term 
"elected"  was  employed  by  the  framers  of  the  constitution  in 
the  above  section,  which  authorizes  officers  to  hold  over  until 
their  successors  shall  have  been  elected  and  qualified.  By 
attending  to  the  provisions  of  the  constitution,  it  will  be  found 
that  whenever  the  selection  of  an  officer  is  referred  to  the 
people  or  to  an  organized  body,  as  the  legislature,  for  exam- 
ple, it  is  called  an  election,  or  the  term  "elect"  or  "elected" 
is  employed,  and  whenever  such  selection  is  referred  to  the 
governor  or  other  functionary,  it  is  called  an  appointment. 

Thus  it  is  provided  (section  13,  article  2,  which  pertains 
to  "sufi'rage  and  elections")  that  "all  elections  by  the  people 
shall  be  by  ballot,  and  all  elections  by  the  general  assembly, 
or  by  either  branch  thereof,  shall  be  viva  voce." 

Again,  in  section  30,  article  4,  it  is  provided  that  no  senator 
or  representative  shall  be  eligible  to  any  office  the  election  of 
which  is  vested  in  the  general  assembly. 

Section  5,  article  5,  provides  that  in  a  certain  contingency 
the  general  assembly  shall  elect  a  governor,  or  lieutenant- 
governor,  as  the  case  may  be. 

It  is  thus  apparent  that  the  power  to  choose  officers  by 
election,  as  that  term  was  employed  in  the  constitution,  is  in 
some  instances  expressly,  and  in  others  by  implication,  con- 
ferred upon  the  general  assembly  as  well  -as  upon  the  people 
at  large. 

Reference  might  be  made  to  other  sections  of  the  consti- 
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fitution  in  which  selections  to  oflBce  by  the  people  at  large,  or 
by  the  general  assembly,  are  designated  by  the  terms  "elect" 
or  "  elected." 

In  no  case,  save  only  in  section  18  of  article  6,  to  be  noticed 
hereafter,  is  the  selection  to  office,  either  by  the  electoral  body 
at  large  or  by  the  general  assembly,  characterized  in  any 
other  manner  than  as  an  election.  On  the  other  hand,  by  the 
section  last  above  referred  to,  the  governor  is  required  to  fill 
vacancies  in  office  by  appointment,  and  he  is  authorized  by  a 
subsequent  provision  to  appoint  the  adj  utant,  quartermaster, 
and  commissary-generals. 

While,  therefore,  it  is  entirely  accurate  to  say  that  an  ap- 
pointment is  not  the  equivalent  of  an  election  in  a  constitu- 
tional sense,  in  determining  the  right  of  an  incumbent  to  hold 
until  his  successor  is  elected,  as  in  Gosman  v.  State,  supra,  or 
when  passing  upon  the  title  of  officers  who  were  appointed, 
when  the  law  required  them  to  be  elected,  as  in  Speed  v. 
Crawford,  3  Met.  (Ky.)  207,  it  is,  in  our  judgment,  a  funda- 
mental error  to  assume  that  a  selection  to  office  by  the  gen- 
eral assembly,  when  that  body  is  expressly  authorized  to  elect, 
is  not  an  election  in  the  constitutional  sense. 

As  a  matter  of  course,  when  an  officer  is  entitled  to  hold  over 
until  his  successor  has  been  elected  and  qualified,  or  when 
the  constitution  or  law  provides  that  an  office  shall  be  filled 
by  election,  either  by  the  people  or  by  a  designated  body,  no 
latitude  of  construction  can  justify  the  reading  of  "  elected  " 
as  a  synonym  of  "  appointed,"  so  as  to  authorize  the  selection 
to  be  made  in  such  cases  by  the  appointing  power.  Moreover, 
when  the  constitution  or  law  provides  that  an  office  shall  be 
filled  by  election,  without  expressly  or  by  necessary  impli- 
cation defining  the  electoral  body  to  whom  the  power  of  choos- 
ing is  committed,  the  presumption  is  that  the  election  is  to  be 
referred  to  the  people  of  the  civil  or  political  division  for  which 
the  officer  is  to  be  elected:  State  v.  Irwin,  5  Nev.  Ill,  121; 
Magruder  v.  Swann,  25  Md.  173,  214. 

In  a  constitutional  sense,  so  far  as  respects  the  right  of  an 
officer  to  hold  until  his  successor,  or  until  a  successor,  shall 
have  been  elected  or  qualified,  the  term  "elected"  is  to  be  un- 
derstood as  entitling  the  incumbent  to  hold  until  his  successor 
shall  have  been  selected  or  designated  by  the  people,  or  by  a 
duly  organized  body  to  whom  the  po\ver  of  selection  has  been 
by  law  reserved,  or  upon  whom  it  has  been  conferred,  at  the 
time  and  substantially  in  the  manner  provided  by  the  consti- 
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tution  or  law  creating  the  oflBee.  It  can  have  no  application 
at  all  except  to  oflQces  to  which  there  is  a  fixed  terra  annexed. 

Thus  to  apply  the  term  is  not  only  etymologically  correct, 
but  it  renders  the  several  provisions  of  the  constitution  con- 
sistent, symmetrical,  and  easy  of  application,  and  effectuates 
the  evident  intention  of  its  authors.  Turning  again  to  section 
18  of  article  5,  it  will  be  seen  that  it  provides,  in  case  a  va- 
cancy happens  in  any  office  the  appointment  of  which  is  vested 
in  the  general  assembly,  that  "the  governor  shall  fill  such 
vacancy  by  appointment,  which  shall  expire  when  a  successor 
shall  have  been  elected  and  qualified."  As  applied  to  an 
officer  whose  selection  is  vested  in  the  general  assembly,  it  is 
apparent  that  the  terms  "appointment"  and  "elected"  are 
used  interchangeably  in  the  above  section.  This  follows  neces- 
sarily for  the  reason  that  the  person  appointed  by  the  governor 
to  fill  the  vacancy  has  a  constitutional  right  to  hold  until  a 
successor  shall  have  been  elected  and  qualified.  If  the  con- 
struction should  prevail  that  the  word  "  elected  "  can  only  be 
referred  to  designations  to  office  by  the  people  at  large,  then 
there  never  could  be  a  successor  elected  to  an  office  whose 
appointment  is  vested  in  the  legislature. 

It  will  be  seen  that  the  section  of  the  constitution,  under 
which  officers  who  hold  for  a  given  terra  are  authorized  to  hold 
over  until  their  successors  shall  have  been  elected  and  qual- 
ified, makes  no  reference  to  the  method  by  which  the  officers 
so  entitled  were  or  how  their  successors  are  to  be  elected.  It 
would  seem,  therefore,  unless  the  term  "elected,"  ex  vi  termini 
and  of  necessity,  imports  an  election  by  the  people  at  large,  to 
the  exclusion  of  all  other  modes,  that  this  provision  must  ne- 
cessarily extend  to  all  methods  of  selection  to  office  which  are 
recognized  in  the  constitution  and  laws  as  elections. 

The  constitution,  as  we  have  seen,  recognizes  the  right  of 
the  general  assembly  to  elect  officers,  and  the  act  creating  the 
office  in  dispute  provides  that  upon  the  taking  effect  of  the 
act  the  general  assembly  shall  "elect"  a  president  of  the  boards, 
and  that  every  four  years  thereafter  a  president  shall  be 
"elected."  It  is  clear  to  our  minds  that  such  an  election  is 
within  the  constitutional  provision  authorizing  an  incumbent 
to  hold  over. 

Our  conclusion  at  this  point  is,  that  the  relator's  assump- 
tion that  the  provision  of  the  constitution  respecting  the  right 
of  officers  to  hold  over  until  their  successors  are  elected  and 
qualified  does  not  apply  to  officers  elected  by  the  general  as-. 
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eembly  is  radically  erroneous,  and  that  it  is  an  error  which 
lies  at  the  root  of  his  case,  and  affords,  substantially,  the  only 
plausible  foundation  upon  which  his  contention  rests. 

Finally,  it  is  contended  on  behalf  of  the  relator  that  the 
right  to  hold  over  does  not  exist  in  the  present  case  because 
the  ofl&ce  in  question  is  of  legislative  creation,  and  in  support 
of  this  contention  that  part  of  section  2,  article  15,  of  the  con- 
stitution is  appealed  to,  which  declares  that  "the  general 
assembly  shall  not  create  any  ofl5ce  the  tenure  of  which  shall 
be  longer  than  four  years." 

It  is  said  that  a  construction  which  extends  the  right  to 
hold  after  the  expiration  of  a  four  years'  term  to  an  office  of 
legislative  creation  is  a  practical  abrogation  of  that  part  of  the 
constitution  above  set  out.  This  contention  rests  upon  a  criti- 
cal analysis  of  the  word  "tenure,"  which  comes  from  the 
Latin  tenere,  to  hold.  The  argument  assumes  that  the  mean- 
ing to  be  attributed  to  the  word  "tenure,"  as  used  above,  is 
substantially  such  as  to  render  any  person  incapacitated  or 
ineligible  to  hold  an  ofiice  of  legislative  creation  for  a  longer 
period  than  four  years  by  any  method,  in  virtue  of  one  selec- 
tion or  election;  hence,  it  is  said,  since  the  legislature  can 
create  no  office  which  can  be  held  for  a  longer  period  than  four 
years,  the  respondent  could  not  hold  over,  and  the  office  in 
dispute  necessarily  became  vacant,  regardless  of  the  constitu- 
tional provision  under  which  officers  are  entitled  to  hold  over 
in  certain  cases.  We  are  not  impressed  with  the  view  thus 
urged. 

While  we  concede  that  the  constitutional  inhibition  imposes 
an  absolute  restraint  against  the  creation  of  a  term  of  office 
by  the  legislature  of  longer  duration  than  four  years,  and  that 
it  prohibits  a  legislative  tenure,  or  right  to  hold  by  legislative 
authority,  for  a  longer  period  than  four  years  by  virtue  of  one 
election  or  appointment,  it  by  no  means  follows  that  the  con- 
stitutional provision  under  which  offices  of  legislative  creation 
may  be  held  after  the  expiration  of  the  term  fixed,  and  until 
a  successor  is  elected  and  qualified,  is  rendered  inoperative. 
The  right  to  hold  over  is  derived  from  the  same  constitution 
that  imposes  the  limitation  upon  the  general  assembly.  The 
constituticnal  provision  which  adds  to  the  fixed  term  a  con- 
tingent right  to  hold  over  until  a  successor  shall  have  been 
elected  and  qualified  applies  in  express  terms  to  officers  "pro- 
vided in  this  constitution  or  in  any  law  which  may  be  here- 
after passed." 
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To  sustain  the  view  contended  for  would  require  us,  upon 
the  mere  construction  or  definition  of  a  word, — and  a  definition 
which  in  our  view  does  not  lead  to  the  conclusion  claimed, — 
to  entirely  read  out  of  or  materially  modify  all  that  part  of 
section  3,  article  15,  of  the  constitution  which  has  reference  to 
the  holding  over  of  oflScers  who  are  incumbents  in  oflBces  cre- 
ated by  the  general  assembly. 

The  obvious  purpose  of  the  framers  of  the  constitution  was 
to  inhibit  the  right  of  the  general  assembly  to  create  any  oflBco 
to  which,  by  its  authority,  a  tenure  or  right  to  hold  for  a  longer 
period  than  four  years  might  be  fixed.  But  their  purpose  to 
prevent  vacancies  in  ofiice  is  equally  apparent  in  respect  to 
ofiices  of  legislative  creation  as  in  regard  to  those  provided 
for  in  the  constitution.  The  result  is,  that  the  constitution 
permits  a  legislative  tenure  for  a  fixed  term  not  longer  than 
four  years,  and  if,  at  the  end  of  that  period,  owing  to  the 
failure  of  the  body  charged  with  the  duty  of  supplying  the 
office  by  election,  or  for  any  other  cause,  no  successor  has 
been  elected  and  qualified,  the  incumbent  holds  over  by  the 
paramount  right  of  tenure  which  the  constitution  supplies,  until 
he  is  superseded  by  a  duly  qualified  successor  who  shall  have 
been  elected  in  the  manner  provided  by  law.  After  the  ex- 
piration of  the  term  fixed  by  the  general  assembly,  the  tenure 
or  title  of  the  oflScer  is  not  under  or  by  legislative  approbation 
or  authority,  but  by  the  continuing  and  superior  authority  and 
approbation  of  the  constitution.  Thus,  as  we  have  seen,  it 
becomes  the  duty  of  the  legislature,  under  the  act  creating 
the  office  in  dispute,  to  supply  it  by  quadrennial  elections  for 
terms  of  four  years  each;  but  to  prevent  the  possibility  of 
a  vacancy  occurring,  except  by  death,  resignation,  or  like 
casualty,  the  constitution  stands  a  continuous  and  perpetual 
source  of  supply,  by  the  authority  of  which  the  incumbent 
holds  over  until  the  body  authorized  to  elect  furnishes  a  duly 
elected  and  qualified  successor.  The  failure  of  that  body  to 
elect  at  the  time  when  by  law.  it  should  have  made  the  elec- 
tion cannot  create  a  vacancy  in  the  office.  The  conclusion 
follows  that,  under  and  by  the  very  terms  of  the  constitution, 
the  respondent  was  occupying  the  office  as  an  officer  de  facto 
and  de  jure  at  the  time  the  relator  was  appointed  and  com- 
missioned, and  because  he  was  thus  occupying,  there  was  no 
vacancy,  and  hence  no  power  in  the  executive  to  appoint. 

Having  reached  the  conclusion  that  there  was  no  vacancy, 
it  is  manifestly  not  important  that  we  should  consider  whether 
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or  not  the  governor  had  power  to  appoint  in  case  a  vacancy 
.had  arisen  during  the  session  of  the  legislature. 
The  judgment  is  afl&rmed,  with  costs. 


"No  Vacanct  Occurs  in  Office,  where  oflBcer  holds  under  appointment 
'  of  senate  for  definite  term  and  until  successor  is  elected  and  qualified,  if  at 
expiration  of  his  term  the  senate  fails  to  elect  a  successor:  Sea  State  v.  Howe, 
18  Am.  Rep.  321. 


Louisville,  N.  A.,  &  C.  K'y  Co.  v.  Flanagan. 

[113  Indiana,  4S8.] 

•Common  Careier  is  not  Liable  for  Failure  to  Transport  Goods  or 
furnish  cars  therefor,  unless  the  goods  are  offered  at  a  regulair  depot,  or 
other  usual  or  designated  place  for  receiving  freight. 

To  Maintain  Action  against  Railroad  Company  for  Refusal  to  Tr.4N3- 
PORT  Freight,  the  refusal  of  the  company,  upon  demand,  to  furnish 
cars  for  transporting  articles  placed  at  a  station  on  its  line,  relieves  the 
owner  from  making  auy  further  delivery  or  offer  to  deliver  to  the  com- 
pany. 

Person  Contractino  with  Railroad  Company  for  Transportation  of 
goods,  and  making  delivery  of  them  to  the  company,  may  rely  upon  the 
fulfillment  of  the  contract  until  it  is  repudiated  and  he  is  notified  by 
•the  company  to  that  effect,  within  a  reasonable  time;  and  for  injury  to 
the  goods  by  delay,  either  in  transportation  or  notification,  lie  may  re- 
cover damages. 

Contract  of  Railroad  Company  before  Completion  of  its  Line,  for 
carriage  of  freight,  cannot  be  claimed  by  the  company  to  be  ultra  vires, 
where  it  has  been  so  far  executed  tiiat  the  company  has  received  the 
benefits  thereof,  which  benefits  it  continues  to  retain. 

Form  of  Special  Verdict  is  largely  matter  of  discretion  on  part  of  court, 
and  refusal  to  strike  out  parts  thereof,  on  the  ground  that  they  embrace 
nothing  more  than  conclusions  of  law,  is  not  available  as  error  on  ap> 
peal. 

Action  against  common  carrier  for  violation  of  certain  con- 
.tract. 

•O.  W.  Easley,  O.  W.  Friedley,  0.  R.  Eldridge,  S.  0.  Bayless, 
and  W.  H.  Russell,  for  the  appellant. 

F.  M.  Trissal,   for  the  appellees. 

By  Court,  Mitchell,  C.  J.  Samantha  A.  and  James  W. 
Flanagan,  partners  doing  business  under  the  firm  name  of  S.  A. 
Flanagan  &  Co.,  commenced  this  suit  against  the  appellant 
railway  company  to  recover  damages  for  the  alleged  violation 
■of  certain  contracts  which  the  plaintiffs  charge  were  duly  en- 
vtered  into  between  the  parties  to  this  action. 
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The  complaint  consisted  of  three  paragraphs.  In  the  first 
it  is  alleged  that  in  the  month  of  October,  1882,  the  plaintiffs 
were  the  owners  of  a  manufacturing  establishment  and  ma- 
chinery for  the  manufacture  of  staves  and  heading,  located  at 
Fisher's  Station,  on  the  line  of  the  Wabash  railway,  and  that, 
on  the  above-mentioned  date,  the  defendant  agreed  with  them 
that  if  they  would  move  their  establishment  to  the  town  of 
Sheridan,  on  the  line  of  its  railway,  it  would  carry  staves  and 
heading  for  them  as  cheap  as  the  Wabash  or  Big  Four  roads, 
which  were  competing  lines  for  the  shipment  of  freight  to  the 
city  of  Indianapolis.  It  is  also  alleged  that  the  defendant 
company  agreed  that  it  would  be  ready  to  receive  and  trans- 
port all  staves  or  heading  which  the  plaintiffs  might  furnish 
at  points  on  the  line  of  its  road  by  the  15th  of  November, 
1882.  The  complaint  further  charges  that,  relying  on  this 
agreement,  the  plaintiffs  moved  their  factory  and  machinery 
to  Sheridan,  and  commenced  manufacturing  staves  and  head- 
ing in  October,  1882j  that  from  November  15,  1882,  until 
March  26,  1883,  the  plaintiffs  had  on  the  line  of  the  defend- 
ant's railway  at  Sheridan  staves  and  heading  of  the  aggregate 
value  of  fifteen  thousand  dollars,  which  they  were  willing  and 
anxious  to  have  the  defendant  receive  and  transport,  and  for 
the  transportation  of  which  they  demanded  cars,  which  the 
defendant  neglected  and  refused  to  supply.  This  paragraph 
avers  that  the  plaintiffs  were  damaged  in  a  large  sum  for  the 
cost  of  ricking  and  insuring  the  staves  and  heading,  and  for 
the  depreciation  in  value  of  their  property,  which  was  caused 
by  checking,  cracking,  and  mildewing,  and  for  interest  on  the 
money  invested. 

The  second  paragraph  alleged  that  the  defendant,  in  a  cer- 
tain writing  which  is  set  out,  proposed  to  the  plaintiffs  to  carry 
such  freight  and  property  as  they  were  engaged  in  manufac- 
turing and  handling,  at  a  stipulated  price  per  hundred  weight, 
upon  which  price  the  company  agreed  to  pay  a  rebate  of  two 
cents  per  hundred,  in  case  the  plaintiffs  transported,  or  fur- 
nished for  transportation,  to  Indianapolis,  one  hundred  car- 
loads within  a  designated  period.  It  was  averred  that  the 
plaintiffs  accepted  the  proposal  so  made,  and  delivered  for 
transportation  to  Indianapolis,  over  the  defendant's  line,  more 
than  the  designated  number  of  car-loads  within  the  time  lim- 
ited, and  that  they  paid  the  freight  at  the  price  agreed  upon, 
but  that  the  defendant  refused  to  pay  the  two  cents  per  hun- 
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dred  rebate,  which  the  plaintiflfs  alleged  amounted  to  one 
thousand  dollars. 

The  facts  set  up  in  the  third  paragraph  involve  substan- 
tially the  same  principles  as  are  involved  in  the  second. 

There  was  a  verdict  and  judgment  for  the  plaintiffs  below. 

On  behalf  of  the  railway  company,  it  is  now  contended  that 
the  first  paragraph  of  the  complaint  does  not  state  facts  suflS- 
cient,  and  that  the  demurrer  thereto  should  have  been  sus- 
tained, because,  it  is  said,  there  is  nothing  in  this  paragraph 
to  show  any  delivery,  or  any  offer  to  deliver,  any  goods  what- 
ever to  the  railroad  company  for  transportation. 

It  is  undoubtedly  true  that  a  carrier  is  not  liable  for  fail- 
ing to  furnish  cars,  and  for  not  transporting  goods,  unless 
goods  are  offered  at  a  regular  depot,  or  other  usual  or  desig- 
nated place  for  receiving  freight:  3  Wood's  Railway  Law, 
1580. 

The  averment  in  the  first  paragraph  of  the  complaint  is,  in 
substance,  that  the  plaintiffs  had  staves  and  heading  of  the 
value  of  fifteen  thousand  dollars  on  the  line  of  defendant's 
road  at  the  town  of  Sheridan,  which  they  were  willing  and 
anxious  to  have  the  defendant  receive  and  transport,  and  that 
they  often  demanded  of  it  during  the  time  the  goods  were  so 
on  its  line  that  it  furnish  cars  and  transport  the  staves  and 
heading  according  to  its  contract,  which  it  wholly  neglected 
and  refused  to  do. 

Within  the  ruling  in  Louisville  etc.  Ry  Co.  v.  Godman^  104 
Ind.  490,  the  refusal  of  the  company  upon  demand  to  furnish 
cars  for  the  transportation  of  goods,  such  as  those  described, 
which  are  alleged  to  have  been  placed  at  a  station  upon  its 
line  to  be  transported,  relieved  the  plaintiffs  from  making  any 
further  delivery,  or  offer  to  deliver. 

All  that  can  be  done  by  the  owner  of  goods  of  the  character 
and  quantity  of  those  described,  which  are  designed  for  trans- 
portation, is  to  place  them^  contiguous  to  the  railway  com- 
pany's track  at  some  usual  or  properly  designated  place,  and 
request  the  company  to  furnish  cars  and  receive  the  goods. 

It  is  objected  that  the  second  paragraph  of  the  complaint  is 
defective,  in  that  it  is  not  alleged  therein  that  the  plaintiffs 
notified  the  railway  company  of  their  acceptance  of  its  prop- 
osition to  carry  freight  and  pay  a  rebate,  as  in  the  second  par- 
agraph stated. 

Further  objection  is  made  to  this  paragraph  on  the  ground 
that  it  does  not  allege  that  the  150  car-loads  therein  alleged  to 
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have  been  delivered  for  transportation  by  the  plaintiffs  were  so 
transported  in  pursuance  of  the  contract  declared  upon.  It  is 
urged,  moreover,  that  the  contract  relied  upon  is  invalid  for 
want  of  mutuality,  in  that  the  plaintiffs  came  under  no  obliga- 
tion to  transport  their  goods  by  the  defendant's  line.  The  con- 
tract, it  is  contended,  merely  gave  them  the  option  to  have 
their  freight  transported,  without  binding  them  to  anything. 

The  paragraph  is  not  so  definite  and  certain  in  the  respects 
referred  to  as  the  rules  of  good  pleading  would  commend.  It 
is  averred,  however,  that  the  "plaintiffs  contracted  with  the  de- 
fendant," and  that  the  terms  of  the  contract  are  set  forth  in  a 
certain  letter  written  on  behalf  of  defendant  to  the  plaintiffs. 
Whatever  was  necessary,  therefore,  in  the  way  of  accepting 
and  giving  notice  of  the  acceptance  of  the  terms  proposed  in 
the  letter,  in  order  to  complete  the  contract,  must  be  pre- 
sumed under  the  above  averment  to  have  taken  place. 

If  the  defendant  had  desired  that  the  averment  should  be 
made  more  specific,  so  as  to  disclose  more  particularly  what 
was  done,  a  motion  to  that  end  would  have  been  appropriate. 
So,  it  is  alleged  further  in  the  complaint,  that  the  plaintiffs 
"  shipped  "  150  car-loads  of  goods  from  Sheridan  to  Indian- 
apolis during  the  period  within  which  the  contract  stipulated 
that  if  one  hundred  car-loads  should  be  transported  a  certain 
rebate  was  to  be  paid. 

Although  not  averred  in  terms,  the  irresistible  inference 
arises  that  the  goods  were  transported  under  the  contract. 

It  is  quite  true,  as  a  general  rule,  that  an  offer  of  a  bargain 
or  proposition  by  one  person  to  another,  even  though  it  be  ac- 
cepted by  the  other,  is  not  enforceable  as  a  contract  unless  the 
parties  are  mutually  bound  by  corresponding  obligations. 

Thus  in  Chicago  etc.  R.  R.  Co.  v.  Dane,  43  N.  Y.  240,  which 
was  an  action  to  recover  damages  for  the  breach  of  an  alleged 
contract  to  carry  and  transport  a  quantity  of  railroad  iron 
from  New  York  to  Chicago,  it  appeared  that  the  contract  re- 
lied on  consisted  of  a  letter  from  the  railroad  company  to  the 
plaintiff,  in  which  the  company  proposed  to  receive  and  trans- 
port a  certain  quantity  of  railroad  iron  to  the  place  mentioned 
at  a  stipulated  price.  The  proposition  was  accepted.  In  a 
suit  against  the  railroad  company  for  refusing  to  carry  the 
iron  according  to  the  terms  proposed,  the  court  held  that  inas- 
much as  the  plaintiff  had  not  bound  himself  to  furnish  the  iron 
for  transportation,  the  contract  was  without  consideration,  and 
therefore  invalid  for  want  of  mutuality:    Riggins  v.  Missouri 
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River  etc.  R.  R.  Co.,  73  Mo.  598;  Tilley  v.  County  of  Cook,  103 
U.  S.  155. 

The  distinction  between  the  present  case  and  Chicago  etc. 
R.  R.  Co.  V.  Dane,  supra,  is  found  in  this:  In  the  case  cited 
the  company  refused  to  abide  by  the  contract,  or  transport  the 
iron,  while  in  this  the  contract  was  fully  executed  in  all  re- 
spects, except  that  the  company  refuses  to  pay  the  rebate 
agreed  upon.  The  present  case  is  therefore  within  the  rule 
which  declares  that  if  a  contract,  although  not  originally 
binding  for  want  of  mutuality,  be  nevertheless  executed  by 
the  party  not  originally  bound,  so  that  the  party  asserting  the 
invalidity  of  the  contract  has  actually  received  the  benefit  con- 
tracted for,  the  latter  will  be  estopped  from  refusing  perform- 
ance on  his  part  on  the  ground  that  the  contract  was  not 
originally  binding  on  the  other,  who  has  performed:  Tucker  v. 
Tucker,  113  Ind.  272;  Laboyteaux  v.  Swignrt,  103  Id.  596;  Wil- 
letts  V.  Sun  Mutual  Ins.  Co.,  45  N.  Y.  45. 

It  follows  that  there  was  no  error  in  overruling  the  demur- 
rer to  the  complaint. 

After  the  evidence  was  heard,  the  plaintiiBs  below,  having 
requested  that  the  court  require  the  jury  to  find  a  special 
verdict,  submitted  to  the  court  the  form  of  a  verdict  such  as 
they  claimed  should  be  returned  by  the  jury.  The  defendant 
objected  to  the  form  so  submitted,  and  moved  the  court  to 
strike  out  certain  parts  thereof,  on  the  ground  that,  if  returned, 
such  parts  would  state  nothing  more  than  conclusions  of  law. 
This  motion  was  overruled.  Afterwards,  the  jury  returned  the 
special  verdict  so  submitted  to  them  as  their  verdict.  The 
appellant  objected  to  the  receiving  of  the  verdict,  upon  sub- 
stantially the  same  grounds  as  those  upon  which  its  previous 
motion  to  strike  out  certain  portions  was  predicated.  This 
objection  was  also  overruled,  and  the  verdict  was  received  and 
recorded.  It  is  now  argued  with  much  elaboration  that  the 
court  erred  in  its  rulings  on  the  above-mentioned  motions. 

It  is,  of  course,  proper  for  counsel  to  prepare  and  ask  to  have 
submitted  to  the  jury  such  forms  of  a  special  verdict  as  in 
their  judgment  the  evidence  which  has  been  heard  justifies 
the  jury  in  returning.  Ordinarily,  no  careful  or  competent 
attorney  would  neglect  so  important  a  matter  as  this:  Pitts- 
burgh etc.  R'y  Co.  v.  Ruby,  38  Ind.  294;  10  Am.  Rep.  111. 

The  degree  of  supervision  which  the  court  may  exercise  over 
the  forms  submitted  must  manifestly  be  left  largely  to  its  dis- 
cretion, since  it  is  the  duty  of  the  court  to  instruct  the  jury  so 
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far  as  to  enable  them  clearly  to  comprehend  the  matters  in) 
issue  and  the  subjects  to  be  covered  by  the  special  finding: 
Louisville  etc.  Ry  Co.  v.  Frawley,  110  Ind.  18.  The  special: 
findings  should,  of  course,  be  limited  to  the  case  made  by  the- 
pleadings,  and  should  find  all  the  facts  without  stating  con- 
clusions of  law,  but  if  findings  are  returned  containing  matters 
outside  of  the  issues,  or  which  are  merely  items  of  evidence 
or  conclusions  of  law,  such  findings  will  be  disregarded,  and  no. 
one  is  harmed  except  the  p£.rty  on  whose  behalf  such  a  findings 
was  prepared.  The  conclusions  of  law,  as  stated  by  the  court,- 
must  be  supported  by  the  facts  found  within  the  issues,  and 
neither  mere  evidentiary  facts  nor  conclusions  of  law  stated 
by  the  jury  will  be  of  any  avail:  Pittsburgh  etc.  R'y  Co.  v^ 
Adams,  105  Ind.  151. 

Conceding  all  that  is  said  concerning  the  impropriety  and 
futility  of  the  conclusions  stated  by  the  jury,  which  were  in 
the  nature  of  inferences  of  law,  the  appellant  was,  nevertheless, 
not  harmed  by  the  refusal  of  the  court  to  strike  them  out,  as 
requested  in  the  several  motions  above:  Louisville  etc.  Ry  Co, 
v.  Frawley,  supra,  and  cases  cited. 

It  is  objected  next  that  the  court  erred  in  overruling  the  ap- 
pellant's motion  for  a  venire  de  novo. 

Eliminating  from  the  special  finding  everything  which  can 
fairly  be  obnoxious  to  criticism,  and  it  cannot  be  said  to  be  so 
uncertain  or  ambiguous  as  that  no  judgment  could  properly 
have  been  rendered  thereon.  The  special  findings  are  full  and 
complete,  and  they  fully  support  a  judgment  covering  the  mat- 
ters in  issue. 

Without  a  more  particular  reference  to  the  evidence,  we 
need  only  say  it  tends  to  support  the  plaintiffs'  theory  of  the 
case,  and  was  therefore  suSicient  to  support  the  special  find- 
ing of  facts. 

It  is  suggested  that  it  appears  from  the  evidence  that  th& 
contract  on  which  the  first  paragraph  of  the  complaint  i» 
predicated  was  entered  into  before  the  appellant's  line  was 
completed.  It  is  said  that  contracts  entered  into  by  railroad 
corporations  before  their  lines  are  completed,  for  the  trans- 
portation of  freight  after  the  completion  of  their  lines,  are 
ultra  vires.  We  are  aware  of  no  authority  which  sustains  this 
propositi  on. 

Upon  principle,  it  would  seem  that  the  power  of  a  corpora- 
tion to  make  such  contracts  as  are  promotive  of  its  legitimate 
business,  and  which  look  to  the  advancement  of  the  primary- 
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purpose  for  which  it  was  organized,  should  be  liberally  con- 
strued. The  authorities  support  this  view:  Pierce  on  Rail- 
roads, 499;  1  Wood's  Railway  Law,  sec.  169. 

The  principal  purpose  contemplated  by  the  corporation  in 
the  construction  of  its  line  was,  doubtless,  the  transportation 
of  freight.  It  was,  therefore,  clearly  within  its  power  to  make 
contracts,  the  object  and  effect  of  which  would  be  to  contribute 
to  this  purpose;  and  that  the  contract  in  question  was  made 
in  anticipation  that  its  line  would  be  completed  at  a  given 
date  did  not  render  it  ultra  vires:  1  Wood's  Railway  Law, 
sees.  179,  182.  Besides,  the  contract  having  been  fully  exe- 
cuted by  the  plaintifis,  the  corporation  cannot,  while  retaining 
the  benefit  of  it,  assert  that  it  had  no  power  to  make  a  con- 
tract the  consideration  of  which  it  has  received:  State  Board 
etc.  V.  Citizens^  Street  Ry  Co.,  47  Ind.  407,  and  cases  cited; 
Chicago  etc.  R'y  Co.  v.  Derkes,  103  Id.  520. 

The  rule  requiring  the  observance  of  good  faith  and  fair 
dealing  is  as  applicable  to  corporations  as  to  individuals. 
Neither  can  involve  others  in  onerous  engagements,  and  with 
the  consideration  of  the  contract  in  their  possession,  disavow 
their  acts,  to  the  damage  and  discomfiture  of  others,  unless  it 
clearly  appears  that  there  was  an  absolute  want  of  capacity 
to  make  the  contract. 

The  appellant  contends,  further,  that  the  plaintifis  were  not 
justified  in  permitting  their  goods  to  await  transportation  by 
its  line;  but  that  it  became  their  duty  to  transport  their  prop- 
erty by  some  other  line  of  conveyance,  and  charge  the  appel- 
lant railway  company  with  any  difierence  in  the  cost  of  trans- 
portation thus  incurred  over  what  the  cost  would  have  been 
if  the  company  had  carried  according  to  its  agreement. 

The  plaintiffs  having  delivered  their  goods  upon  the  defend- 
ant's line  ready  for  transportation,  they  had  a  right  to  rely 
upon  the  fulfillment  of  the  contract  in  pursuance  of  which 
they  acted  until  it  was  repudiated,  or  until  they  were  notified 
that  the  railway  company  could  not,  or  did  not  intend  to, 
transport  their  goods  within  a  reasonable  time:  Louisville  etc. 
R'y  Co.  V.  Sumner,  106  Ind.  55;  55  Am.  Rep.  719,  and  cases 
cited. 

While  it  is  true  that  one  who  is  subject  to  injury  from  the 
breach  of  a  contract  must  make  reasonable  exertions  to  reduce 
bis  damages  as  much  as  practicable,  and  not  allow  them  to 
be  unnecessarily  enhanced  by  his  own  negligence  or  mis- 
conduct, there  is  no  rule  of  law  which  requires  one  thus  cir- 
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cumstanced  to  execute  the  contract,  which  the  other  party 
recognizes  and  claims  the  right  to  execute,  and  for  the  execu- 
tion of  which  the  party  in  default  has  equal  fecilities  with  the 
other. 

We  are  not  called  upon  in  the  present  case  to  consider  the 
rule  for  the  measurement  of  damages  in  case  of  the  failure  of 
a  carrier  to  transport  goods  within  a  reasonable  time.  We 
determine  nothing  further  than  that  it  was  not  competent  for 
the  appellant  to  show,  under  the  circumstances  as  they  ap- 
peared, that  the  plaintiffs  might  have  conveyed  their  goods  to 
the  line  of  another  railroad  by  which  they  might  have  been 
transported  to  Indianapolis.  They  were,  to  say  the  least,  not 
bound  to  do  this  until  they  received  notice  of  the  refusal  or 
inability  of  the  appellant  to  execute  its  contract. 

At  the  proper  time  the  defendant  below  requested  that  a 
number  of  instructions,  presented  on  its  behalf,  be  given  the 
jury.  The  refusal  of  the  court  to  give  the  instructions  asked 
is  made  the  subject  of  discussion. 

In  view  of  the  fact  that  a  special  finding  had  been  re- 
quested, if  it  were  conceded  that  the  instructions  refused 
Slated  the  law  correctly  in  the  abstract,  it  would  by  no  means 
follow  that  error  had  intervened  on  account  of  the  refusal  of 
the  court  to  instruct  the  jury  as  requested. 

The  record  discloses  that  the  jury  were  adequately  in- 
structed in  respect  to  all  that  was  essential  to  enable  them  to 
return  a  special  finding  of  the  facts:  Indianapolis  etc,  R'y  Co. 
V.  Bush,  101  Ind.  582;  Louisville  etc.  R'y  Co.  v.  Frawley, 
supra. 

There  are  a  number  of  other  questions  proposed  suggest- 
ively in  the  appellant's  brief.  They  are  all  disposed  of  by 
what  has  preceded. 

Having  found  no  error,  the  judgment  is  affirmed,  with  costs. 


Dxrtr  OF  Railroad  Cobipant  to  Receive  and  Cakrt  Goods:  See  BaU 
Untine  v.  North  Mo.  R.  li.  Co.,  93  Am.  Dec.  315,  and  note. 

Delivery  to  Carrier,  Sufficienct  of:  See  note  to  Montgomery  A  EL 
R'y  Co.  V.  Kolb,  49  Am.  Rep.  54. 
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Amos  v.  State. 

L83  Alabama,  L] 

Cbimikal  Law  —  Evidence.  —  All  Confessions  akk  Prima  Faotb  In- 
VOLTTNTAHT  and  inadmissible,  and  can  be  rendered  admissible  only  by 
showing  that  they  are  voluntary,  and  not  constrained. 

Evidence  —  Acts  of  Co-conspiratoes.  —  Where  three  persons  were  present 
when  the  deceased  came  to  his  death  by  violence,  inflicted  by  one  or 
more  of  them,  the  others  aiding,  encouraging,  or  giving  countenance  to 
the  deed,  or  ready  to  assist  if  necessary,  whether  present  for  the  purpose 
by  preconcert,  or  entering  into  the  common  illegal  purpose  at  the  time, 
all  are  equally  guilty,  and  the  acts  of  each  may  be  proved  against  all,  or 
any  number  of  them;  and  the  existence  of  such  preconcert,  conspiracy, 
or  common  purpose,  is  for  the  jury  to  determine. 

Cbiminal  Law  —  Charging  Jury  as  to  Murder  in  First  Degree.  —  It 
is  not  error  to  charge  the  jury  that  the  four  elements  necessary  to  con- 
stitute murder  in  the  first  degree  under  the  Alabama  statute  (Code, 
sec.  4295)  are  all  embraced  'u\  the  words  "formed  design,"  but  it  is  bet- 
ter to  charge  in  the  language  of  the  statute. 

Indictment  for  murder,  charging  that  Rube  Amos,  Bud 
Amos,  and  Tobe  Amos  "  unlawfully,  and  with  malice  afore- 
thought, killed  William  Fuller,  by  striking  him  with  an  ax," 
or  (second  count)  "by  stabbing  him  with  a  knife,"  or  (third 
count)  "by  striking  him  with  an  ax,  and  cutting  and  stab- 
bing him  with  knives."  Bud  and  Tobe  Amos  were  tried,  and 
convicted  of  murder  in  the  second  degree.  A  witness  testified 
on  the  trial  that  the  three  brothers  Amos  were  present  when 
the  deceased  came  to  his  death;  that  Tobe  Amos  struck  the 
deceased,  and  cut  him  several  times  in  the  arm  and  leg;  that 
Bud  Amos  struck  him  in  the  head  with  a  short-handled  ax; 
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and  that  Rube  Amos  held  one  of  his  arms,  and  cut  him  with 
a  knife  in  the  leg.  The  nature  and  tendency  of  other  testi- 
mony elicited  on  the  trial  is  fully  presented  in  the  opinion. 
The  defendants  asked  the  following  charges:  10.  "  Before  the 
jury  can  convict  the  defendants,  they  must  be  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  that  they  killed  or 
helped  to  kill  Fuller  by  an  ax  or  a  knife,  or  an  ax  and 
knives;  and  if  there  is  such  conflict  in  the  evidence  as  to  an 
ax  being  used  by  Bud  Amos  as  to  raise  a  reasonable  doubt 
in  the  minds  of  the  jury  as  to  whether  he  used  an  ax;  and  if 
I  hey  are  not  satisfied  beyond  a  reasonable  doubt  that  he  used 
a  knife,  and  there  was  no  conspiracy  between  the  three  Amos 
boys, — then  they  must  acquit  Bud  Amos."  11.  "Before  the 
jury  can  convict  the  defendants,  they  must  be  satisfied  from 
the  evidence,  beyond  all  reasonable  doubt,  that  they  killed  the 
deceased,  or  helped  to  kill  him,  with  an  ax  or  a  knife,  or  an 
ax  and  knives;  and  if,  from  the  evidence,  there  are  such  cir- 
cumstances as  to  refute  and  contradict  the  fact  that  Tobe 
Amos,  on  the  occasion  of  the  killing,  used  a  knife;  and  if 
they  are  satisfied  that  Tobe  Amos  never  used  an  ax,  and  that 
there  was  no  conspiracy, — then  they  must  acquit  said  Tobe 
Amos."  14.  "Before  the  jury  can  convict  the  defendants,  the 
proof  must  exclude  every  other  hypothesis  but  that  of  their 
guilt."  Each  of  these  charges  was  refused,  and  the  defend- 
ants excepted. 

Dohhs  and  Howard^  for  the  appellants. 

Thomas  N.  McClellan,  attorney-general,  for  the  state. 

By  Court,  Stone,  C.  J.  The  defendants  were  tried  on  an 
indictment  charging  them  with  murder,  and  they  were  con- 
victed of  that  ofiense  in  the  second  degree.  Several  witnesses 
testified  to  confessions  made  by  the  different  defendants. 
Among  them  was  one  Ferguson,  who  aided  in  arresting  them. 
The  confession  of  which  he  gave  testimony  was  made  while 
the  prisoners  were  in  custody.  He  was  asked,  "  What  did  de- 
fendant Tobe  Amos  say  about  participating  in  the  killing  of 
William  Fuller?"  His  answer  tended  to  criminate  him.  There 
was  objection  and  exception  alike  to  the  question  and  the  an- 
swer. The  record  is  silent  as  to  what  caused  this  confession 
or  called  it  out.  Inducements  or  fear  may  have  preceded  the 
confession,  and  there  is  nothing  in  the  record  to  show  that 
they  were  not  brought  to  bear  upon  him.     It  has  been  too 
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I  ong  the  rule  of  this  court  to  be  now  disputed  or  questioned, 
that  "  all  confessions  are  -prima  facie  involuntary  and  inad- 
missible, and  they  can  be  rendered  admissible  only  by  show- 
ing that  they  are  voluntary,  and  not  constrained":  Sampson 
V.  State,  54  Ala.  241;  Young  v.  State,  68  Id.  569;  3  Brickell's 
Digest,  p.  285,  sees.  552  et  seq.  The  same  objection  applies  to 
confessions  proved  by  other  witnesses.  This  error  must  work 
a  reversal  of  this  case. 

There  was  testimony  tending  to  show  that  the  deceased 
came  to  his  death  by  violence  inJBicted  by  one  or  more  of  the 
brothers  Amos,  and  that  the  three  were  present,  aiding,  en- 
couraging, or  giving  countenance  to  the  deed.  Whether  in 
fact  the  violence  was  done  by  one,  or  more  than  one,  whether 
they  went  there  with  a  common  purpose  to  do  violence,  or  to 
see  it  done,  or  to  aid  or  encourage  the  doing  of  it,  or  to  lend 
assistance  should  it  become  necessary, — each  and  all  of  these 
were  proper  inquiries  for  the  jury,  and  the  testimony  justified 
their  submission  to  that  body.  So  if,  being  present  without 
preconcert,  they  entered  into  a  common  illegal  purpose,  and 
one  or  more  of  them  did  the  deed  of  violence,  and  the  others 
were  present,  aiding,  abetting,  encouraging,  sanctioning,  or 
giving  countenance  to  the  unlawful  act,  or  ready  to  lend  assist- 
ance if  it  should  become  necessary,  and  the  jury,  by  the  proper 
measure  of  proof,  find  either  one  of  these  categories  to  be  true, 
then,  if  the  actor  or  actors  be  found  guilty,  the  others  are  also 
guilty.  Hence  it  is  that,  when  there  is  testimony  sufiicient 
in  the  opinion  of  the  presiding  judge  to  show  a  prima  facie 
case  of  conspiracy,  or  community  of  purpose,  then  the  acts  of 
each  may  be  proved  on  the  trial  against  all  or  any  number  of 
the  alleged  conspirators;  and  if  the  jury  find  that  there  was 
such  conspiracy,  or  common  purpose,  then  the  act  of  each 
participant,  done  or  sanctioned  by  one  in  aid  of  the  common 
purpose,  becomes  the  act  of  all  in  its  criminating  effect: 
Mc Anally  v.  State,  74  Ala.  9;  Jordan  v.  State,  79  Id.  9;  Wil- 
liams V.  State,  81  Id.  1;  60  Am.  Rep.  133;  Hughes  v.  State,  75 
Ala.  31;  Phcenix  Ins.  Co.  v.  Moog,  78  Id.  284;  56  Am.  Rep.  31. 

Under  the  rules  above  declared,  we  do  not  find  the  trial 
court  committed  any  error  in  the  rulings  on  testimony,  except 
the  single  one  in  regard  to  confessions.  And  under  these  rules, 
charges  10  and  11  asked  were  too  narrow,  were  misleading, 
and  should  not  have  been  given.  Charge  14  asked  by  de- 
fendants is  not  adapted  to  the  case  made  out  by  the  testimony, 
is  not  precisely  accurate,  and  would  be  very  apt  to  confuse  and 
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mislead  an  ordinary  jury.  "  Reasonable  "  should  precede  the 
word  ''hypothesis."     It  was  rightly  refused. 

In  the  general  charge,  the  court  instructed  the  jury  that  the 
four  elements  necessary  to  constitute  murder  in  the  first  de- 
gree are  all  embraced  in  the  words  "  formed  design."  We  are 
not  prepared  to  say  that  there  is  error  in  this:  Mitchell  v.  Statey 
60  Ala.  26.  It  would  be  better,  however,  to  charge  in  the  lan- 
guage of  the  statute:  Floyd  v.  State,  82  Id.  16. 

The  circuit  court  did  not  err  in  refusing  a  change  of  venue. 

The  questions  raised  on  the  drawing,  summoning,  and  im- 
paneling the  jury  will  not  again  arise  in  the  form  presented 
in  this  record,  and  we  will  not  consider  them. 

Reversed  and  remanded. 


Confessions,  when  Admissible  as  Voluntary:  People  v.  Barker,  1  Am. 
St.  Rep.  501,  and  cases  collected  in  note  526;  obtained  by  decoy,  are  admis- 
sible: Ileldt  V.  State,  57  Am.  Rep.  835,  but  compare  note  839. 

CoNSPiRACT,  Evidence  of,  may  be  proved  by  circumstantial  evidence: 
Kelley  v.  People,  14  Am.  Rep.  342;  acts  and  declarations  of  one  conspirator 
as  evidence  against  the  others:  People  v.  Vernon,  95  Am.  Dec.  49,  and  note 
56;  Commonioealth  v.  Tiimon,  69  Id.  248;  Johnson  v.  State,  66  Id.  383. 


Brown  v.  State. 

[83  Alabama,  83.] 

Criminal  Law.  —  To  Sustain  Plea  of  Self-defense  in  case  of  homicide^ 
there  must  be  shown  a  present  pressing  necessity,  real  or  apparent,  ta 
protect  the  life  of  the  defendant,  or  his  person  from  great  bodily  harm; 
he  must  not  be  the  aggressor  nor  provoke  uor  encourage  the  rencontre; 
and  he  must  retreat  from  the  combat,  if  there  be  a  mode  of  escape  con- 
sistent with  his  safety.  A  charge  asked  which  omits  either  of  these 
requisites  to  a  suflficient  hypothesis  may  be  properly  refused. 

Same  —  Self-defense  —  Burden  of  Proof. — Use  of  Deadly  Weapon 
Raises  Presumption  of  Malice,  and  casts  on  the  defendant  the  bur- 
den of  repelling  such  presumption,  when  it  is  not  rebutted  or  overcome 
by  the  evidence  which  proves  the  killing.  The  onus  to  prove  a  present 
pressing  necessity,  real  or  apparent,  to  take  life  is  on  the  defendant;  but 
when  he  shows  this,  the  prosecution  may  avoid  the  effect  by  proving- 
that  the  defendant  was  at  fault  in  bringing  on  the  difficulty,  or  could 
have  reasonably  escaped.  The  prosecution  holds  the  affirmative  of  these 
negative  propositions  of  the  plea  of  self-defense. 

Defendant,  Brown,  was  indicted  for  the  murder  of  one  Jor- 
dan, and,  on  a  second  trial,  was  convicted  of  manslaughter 
in  the  first  degree.  As  shown  by  the  bill  of  exceptions,  the 
defendant  had  instituted  a  prosecution  for  trespass  against 
Jordan  and  his  two  sons,  and  the  case  was  on  trial  in  the 
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oflBce  of  a  justice  of  the  peace.  The  defendant  had  been 
examined  as  a  witness,  and  was  signing  his  name  to  his  testi- 
mony, holding  the  paper  on  a  board  in  his  lap,  when  Jordan 
made  a  remark  to  the  effect  that  he  had  sworn  to  a  lie;  where- 
upon the  defendant  struck  Jordan  over  the  head  with  the 
board,  breaking  it  into  pieces.  Jordan,  who  was  a  stronger  man 
than  the  defendant,  then  knocked  or  threw  the  latter  down; 
the  defendant  then  drew  his  pistol  and  fired  two  shots  at  Jor- 
dan, one  while  he  was  down  and  the  second  as  he  was 
rising.  The  first  shot  struck  the  deceased,  causing  his  death 
a  few  days  afterwards.  The  parties  had  been  on  bad  terms, 
and  threats  had  been  made  by  each  against  the  other.  A 
witness  testified  that  he  had  advised  the  deceased  to  let 
Brown  alone,  and  further  testified  to  the  following  declarations 
made  to  him  by  the  deceased  on  the  evening  before  his  death: 
"  I  ought  to  have  taken  your  advice,  but  I  would  have  got 
him,  anyhow,  if  he  had  not  been  too  quick  for  me."  These 
were  admitted  as  dying  declarations.  The  first  charge  of  the 
court  to  the  jury,  at  the  instance  of  the  state,  was  as  follows: 
"To  make  out  a  case  of  justifiable  self-defense,  the  evidence 
must  show  that  the  difficulty  was  not  provoked  or  encouraged 
by  the  defendant,  and  that  the  defendant  was,  or  appeared  to 
be,  so  menaced  at  the  time  as  to  create  a  reasonable  appre- 
hension of  danger  to  his  life,  or  of  grievous  bodily  harm,  and 
that  there  was  no  other  reasonable  hope  of  escape  from  such 
present  impending  peril."  The  defendant  excepted.  The  fol- 
lowing charges  requested  by  the  defendant  were  refused,  and 
the  defendant  excepted:  1.  "If  the  jury  believe  from  the  evi- 
dence that,  at  the  time  of  the  killing,  the  defendant  entertained 
an  honest  belief  in  the  existence  of  a  present  necessity  on  his 
part  to  kill,  in  order  to  save  his  own  life,  or  to  prevent  the  in- 
fliction of  grievous  bodily  harm,  and  the  circumstances  at  the 
time  were  such  as  to  impress  the  mind  of  a  reasonable  man, 
under  the  same  state  of  facts,  with  a  belief  of  such  imminent 
peril  and  urgent  necessity,  and  if  they  further  believe  from  the 
evidence  that  the  defendant  did  not  bring  on  the  difficulty,  nor 
provoke  it,  then  they  must  find  the  defendant  not  guilty";  2,  "  If 
the  jury  believe  from  the  dying  declarations  of  the  deceased, 
taken  in  connection  with  all  the  other  testimony  in  the  case,  that 
it  was  the  intention  of  the  deceased  to  bring  on  the  difficulty, 
and  take  the  life  of  Brown,  or  do  him  great  bodily  harm,  and 
that  he  did  bring  on  the  difficulty,  and  was  only  prevented 
from  carrying  such  intention  into  execution  by  Brown  being 
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too  quick  for  him,  then  they  must  find  the  defendant  not 

guilty." 

W.  S.  Andersorif  for  the  appellant. 

Thortias  N.  McClellaUj  attorney-general,  for  the  state. 

By  Court,  Clopton,  J.  To  successfully  invoke  the  plea  of 
self-defense,  there  must  exist  a  present,  pressing  necessity  to 
protect  the  life  of  the  slayer,  or  his  person  from  great  hodily 
harm,  or  the  circumstances  must  be  such  as  would  create  in 
the  mind  of  a  reasonable,  prudent  man  the  honest  belief  of 
such  necessity,  though  it  may  not  be  real;  the  slayer  must 
not  be  the  aggressor,  nor  provoke  nor  encourage  the  rencontre; 
and  he  must  retire  from  the  combat,  if  there  be  a  mode  of  es- 
cape which  will  not  endanger  his  safety.  Mere  pursuit,  with- 
out intent  and  capacity,  or  seeming  capacity,  to  take  life,  or 
inflict  great  bodily  harm,  is  not  suflScient.  Though  it  is  not 
necessary  that  the  slain  should  in  fact  have  the  means  at 
hand,  his  conduct  and  acts  must  be  of  a  character  to  impress 
the  mind  that  such  is  his  purpose,  and  that  he  has  the  ability 
to  accomplish  it.  The  slayer  may  act  on  reasonable  appear- 
ance. We  have  uniformly  held  that  a  charge  may  be  properly 
refused  which  omits  either  of  these  requisites  to  a  suflBcient 
hypothesis,  unless  no  inference  can  be  reasonably  drawn  from 
the  evidence  that  the  defendant  was  at  fault  in  bringing  on 
the  diflBculty,  or  that  retreat  would  endanger  his  safety:  Jor- 
dan V.  State,  81  Ala.  32;  Tesney  v.  State,  77  Id.  33;  De  Arman 
V.  Stale,  71  Id.  351;  Storey  v.  State,  71  Id.  329.  The  charges 
requested  by  defendant  are  faulty,  in  that  the  hypothesis  ig- 
nores any  other  reasonable. mode  of  escape. 

The  use  of  a  deadly  weapon,  creating  the  presumption  of 
malice,  shifts  on  the  defendant  the  burden  of  repelling  such 
presumption,  when  it  is  not  rebutted  or  overcome  by  the  evi- 
dence which  proves  the  killing.  The  onus  to  prove  a  present 
pressing  necessity,  real  or  apparent,  to  take  life  is  on  the  de- 
fendant. But  when  he  shows  this,  the  prosecution  may  avoid 
its  effect  by  proving  that  the  defendant  was  at  fault  in  bring- 
ing on  the  difficulty,  or  could  have  reasonably  escaped.  The 
state  holds  the  affirmative  of  these  negative  propositions  of 
the  plea  of  self-defense:  Hadley  v.  State,  55  Ala.  31;  De  Ar- 
man V.  State,  supra.  The  first  charge  given  by  the  court  at 
the  instance  of  the  state  is  substantially  in  the  language  of 
the  charge  in  McDaniel  v.  State,  70  Id.  1,  which  was  held  to 
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be  erroneous,  for  the  reason  that  it  made  a  condition  of  ac- 
quittal that  **  the  evidence  must  show  that  the  diflBculty  was 
not  provoked  or  encouraged  by  the  defendant";  and  that  such 
provocation  or  encouragement  not  being  presumed,  and  dis- 
proof not  being  required,  except  in  rebuttal  of  the  evidence 
thereof  which  the  state  might  introduce,  the  charge  misplaced 
the  burden  of  proof.  In  Watson  v.  State,  82  Id.  10,  it  was  not 
intended  to  overrule  this  express  decision.  The  opinion  in 
the  latter  case  responded  to  the  only  specific  objection  made 
to  the  charge,  without  considering  others  which  were  not  pre- 
sented, and  not  necessary  to  be  considered,  as  the  judgment 
was  reversed  on  other  grounds. 

As  the  defendant,  on  the  plea  of  former  acquittal  being 
filed,  cannot  be  retried  for  murder,  it  is  unnecessary  to  con- 
sider the  charges  relating  to  that  offense. 

Reversed  and  remanded. 


Self-defensk.  — Duty  ov  Person  Assau^sd  to  Retreat  is  Iufkratiye, 
if  he  can  do  so  with  safety:  State  v.  Donnelly,  58  Am.  Rep.  234;  and  compare 
StcOe  V.  Partlow,  69  Id.  31;  Runyan  v.  State,  26  Id.  62;  Erwin  v.  StaU,  23  Id. 
733. 

Selt-defense,  What  is  and  What  is  not,  and  facts  essential  to  main- 
tain: State  V.  Shippey,  88  Am.  Dec.  70,  and  note  75;  State  v.  Benham,  92  Id. 
417;  Patten  v.  People,  100  Id.  173,  and  note  181;  Wise  v.  State,  85  Id.  595; 
Ross  V.  State,  38  Am.  Rep.  643;  Boliannon  v.  Commonwealth,  8  Id,  474. 

Self-defense  —  Burden  of  Proof:  Staie  v.  Patterson,  12  Am.  Rep.  200; 
AfUdiell  V.  State,  68  Am.  Dec.  493;  Ooodall  v.  State,  80  Id.  396. 


Cook  v.  State. 

[83  Alabama,  6Z] 

Obiminal  Law  —  Arson.  —  Phrase  "corn-crib  containing  com,"  nsed  in  an 
indictment  for  arson,  includes  a  "corn-pen  containing  com,"  as  the  lat- 
ter Words  are  used  in  the  Alabama  statute  (Sess.  Acts  1885,  p.  105)  de- 
fining arson  in  the  second  degree,  and  the  burning  is  arson  in  the  second 
degree. 

Same  —  What  Buildings  are  within  Curtilage  of  Dwelling-house.  — 
Curtilage  Usually  Includes  yard,  garden,  or  field  which  is  near  to 
and  used  in  connection  with  the  dwelling.  Many  cases  arise  in  which  it 
can  be  affirmed,  as  matter  of  law,  that  a  given  house  or  structure  is  or  is 
not  within  the  curtilage;  but  where  the  testimony  is  indeterminate  in 
character,  the  question  is  properly  submitted  to  the  jury. 

Indictment  for  arson.    The  opinion  states  the  case. 
Judge  and  De  Oraffenreid,  for  the  appellant. 
Thomas  N.  McClellaUj  attorney-general,  for  the  state. 
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By  Court,  Stone,  C.  J.  The  defendant  was  indicted  for 
arson,  under  the  statute  amendatory  of  section  4347  of  the 
Code  of  1876,  approved  January  30,  1885:  Sess.  Acts,  105; 
Code  of  1886,  sec.  3781.  The  indictment  contains  two  counts. 
The  first  charges  that  the  defendant  "  willfully  set  fire  to  or 
burned  a  corn-crib  containing  corn,"  property  of  Ellis  Outlinv 
The  second  count  charges  that  he  "willfully  set  fire  to  or 
burned  a  barn  (property  of  Ellis  Outlin),  said  barn  being 
within  the  curtilage  of  the  dwelling-house  of  said  Ellis  Out- 
lin." There  was  demurrer  to  the  indictment,  assuming  that 
it  charged  a  misdemeanor  in  the  first  count,  and  a  felony  in 
the  second.     The  demurrer  was  overruled. 

The  statute  we  are  considering  enumerates  many  criminal 
acts,  grouping  them  into  classes,  and  pronounces  each  of  then* 
to  be  arson  in  the  second  degree,  and  a  felony.  Among  the^ 
groupings  are  the  following:  "To  set  fire  to  or  burn  .... 
any  car,  train  of  cars,  car-shed,  cotton-house,  or  cotton-pen 
containing  cotton,  or  corn-pen  containing  corn."  Another 
grouping  is  expressed  as  follows:  "  Or  barn,  stable,  shop,  or 
oflfice  of  another  person,  within  the  curtilage  of  a  dwelling- 
house."  The  argument  in  support  of  the  demurrer  is,  that  the 
statute  specifies  "  corn-pen  containing  corn  "  as  the  ofifense  it 
denounces  and  punishes  as  arson  in  the  second  degree,  while 
the  indictment  is  for  "  setting  fire  to  or  burning  a  corn-crib 
containing  corn."  On  this  ground,  it  is  claimed  that  the 
burning  of  a  "  corn-crib  containing  corn  "  falls  within  the  re- 
siduary clause  in  reference  to  the  crime  of  arson,  and  is  only 
arson  in  the  third  degree, — a  misdemeanor:  Code  of  1886, 
sec.  3784.  The  phrase  "  corn-crib  "  is  not  found  in  the  act  of 
January  30,  1885.  We  hold  that  when  the  offense  in  this  case 
was  committed,  the  terms  "corn-pen  containing  corn"  and 
"corn-crib  containing  corn"  had  substantially  the  same  popu- 
lar signification,  or,  at  least,  that  the  phrase  "  corn-crib  con- 
taining corn  "  included  corn-pen  containing  corn.  Each  of 
tne  counts  charges  a  felony:  Sparrenherger  v.  State,  53  Ala. 
481;  25  Am.  Rep.  643;  Block  v.  State,  66  Ala.  493;  Washington 
v.  State,  68  Id.  85.  The  Code  of  1886,  sec.  3781,  has  embodied 
"  corn-crib  "  in  its  provisions,  and  has  made  the  willful  burn- 
ing, or  setting  fire  to  it,  arson  in  the  second  degree;  and  that, 
whether  it  contains  corn  or  not.  That  provision  has  nothing 
to  do  with  this  case,  as  the  offense  here  prosecuted  was  com- 
mitted before  it  became  a  law.  The  demurrer  was  rightly 
overruled. 

Am.  St.  Rbp.,  Vol.  IIL  —  44 
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2.  The  defendant  asked  the  court  to  charge  the  jury  that,  if 
they  believed  the  evidence,  they  could  not  convict  the  defend- 
ant under  the  second  count  in  the  indictment.  This  charge 
was  refused,  and  the  conviction  was  had  on  the  second  count. 
The  theory  of  the  charge,  and  the  only  ground  on  which  it  is 
or  can  be  based,  is,  that,  as  a  matter  of  law,  the  testimony 
fails  to  show  that  the  barn  charged  to  have  been  burned  was 
within  the  curtilage  of  the  dwelling-house. 

Many  cases  may  and  do  arise  in  which  it  can  be  affirmed, 
as  matter  of  law,  that  a  given  house  or  structure  is  or  is  not 
within  the  curtilage.  Curtilage  usually  includes  *'the  yard, 
or  garden,  or  field,  which  is  near  to  and  used  in  connection 
with  the  dwelling":  Ivey  v.  State,  61  Ala.  58.  And  Bishop 
(Statutory  Crimes,  sec.  278),  quoting  from  ancient  authors, 
says:  "The  privy,  barn,  stable,  cow-houses,  dairy-houses,  if 
they  are  parcel  of  the  messuage,  though  they  are  not  under 
the  same  roof,  or  joining  or  contiguous  to  it,"  are  included 
within  the  curtilage:  See  2  Bishop's  Crim.  Law,  7th  ed.,  sees. 
104  et  seq.;  1  Id.,  4th  ed.,  sec.  302,  and  note  4;  1  Wharton'a 
Crim.  Law,  9th  ed.,  sec.  834;  4  Bla.  Com.  274;  Overstreet  v. 
State,  46  Ala.  30;   Washington  v.  State,  82  Id.  31. 

We  hold  that  the  testimony  in  this  case  was  of  that  inde- 
terminate character  which  should  have  been  passed  on  by  the 
jury,  and  the  circuit  court  did  not  err  in  refusing  to  instruct 
them  that,  as  matter  of  law,  the  barn  was  not  within  thfl 
curtilage:  Commonwealth  v.  Barney,  10  Cush.  480;  State  v. 
Shaw,  31  Me.  523;  People  v.  Taylor,  2  Mich.  250;  People  v. 
Gedney,  10  Hun,  151. 

Affirmed. 

Arson,  Burning  of  What  Property  Constitutes:  Mary  v.  State,  81 
Am.  Dec.  60,  and  note  67;  State  v.  Toole,  76  Id.  602;  Luke  v.  State,  20  Ala. 
269,  and  note  271;  JenMns  v.  State,  21  Id.  255,  and  note  257. 

Curtilage  op  Dwelling,  What  is  within:  Mary  v.  State,  81  Am.  Dea 
60,  and  note  68;  State  v.  Toole,  76  Id.  606,  note. 

Indictment  for  Arson,  Charging  as  Single  Act  Burning  of  Sevbra* 
Houses,  is  not  bad  for  duplicity:  Woodford  v.  People,  20  Am.  Rep.  464. 
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Black  v.  State. 

[83  Alabama,  81.] 

Criminal  Law  —  Lakcent. — Election  will  not  be  Compelled  where 
the  indictment  does  not  designate  a  particular  act,  and  there  is  evi- 
dence on  the  part  of  the  prosecution  tending  to  show  more  than  one  act; 
but  when  the  indictment  is  so  framed  as  to  be  adapted  to  the  different 
phases  which  the  evidence  may  present  of  a  single  transaction  particu- 
larly charged,  an  election  will  be  enforced.  Tlie  principle  of  election  is 
applicable  only  when  there  is  evidence  of  separate  and  distinct  transac- 
tions. 

Same.  —  Strong  Presumption  Arises,  on  Prosecution  for  Lakceny,  that 
THERE  WAS  No  FELONIOUS  Intent,  if  the  taking  was  open  and  notori- 
ous, and  there  was  no  subsequent  attempt  to  conceal  the  property,  and 
no  denial,  but  an  avowal  of  the  taking;  and  this  presumption  must  be 
repelled  by  clear  and  convincing  evidence  before  a  conviction  is  author- 
ized. 

Same  —  Reasonable  Doubt  as  to  Ownership  of  Property  Alleged  to 
BE  Stolen.  —  If,  looking  at  all  the  evidence,  on  a  prosecution  for  the 
larceny  of  a  hog,  alleged  to  be  the  property  of  a  person  whose  name  is 
to  the  grand  jury  unknown,  there  exists  a  reasonable  doubt  whether  the 
animal  found  in  the  defendant's  possession  belonged  to  himself  or  to 
some  other  person,  this  will  entitle  the  defendant  to  an  acquittal. 

Indictment  contaitiing  a  single  count,  and  charging  the  de- 
fendant with  the  larceny  of  a  hog,  "the  personal  property  of 
Bome  person  whose  name  is  to  the  grand  jury  unknown."  On 
the  trial,  the  prosecution  introduced  one  Roach  as  a  witness, 
who  gave  testimony  tending  to  show  that  the  hog  belonged  to 
him.  The  testimony  of  one  Matthews,  another  witness  for 
the  prosecution,  tended  to  show  that  he  owned  the  hog.  The 
defendant  asked  the  court  to  exclude  from  the  jury  all  that 
the  last  witness  had  said  "about  his  hog,  or  the  loss  thereof," 
and  the  motion  being  overruled,  he  then  moved  the  court  to 
"require  the  state  to  elect  as  to  which  hog — that  of  Roach  or 
that  of  Matthews — a  conviction  would  be  asked,"  which  mo- 
tion was  also  overruled,  and  the  defendant  excepted  to  each 
ruling.  A  witness  for  the  defense  testified  that  he  had  given 
the  defendant  leave  to  kill  some  of  his  hogs  running  at  large 
in  the  swamp;  and  there  was  evidence  tending  to  show  that 
the  killing  was  done  openly,  and  that  the  defendant  made  no 
attempt  at  concealment.  A  charge  requested  by  the  defend- 
ant was  as  follows:  "If,  after  looking  at  all  the  evidence,  it  is 
left  in  doubt  whether  the  hog  found  in  the  defendant's  pos- 
session, and  which  he  is  charged  with  stealing,  was  the  prop- 
erty of  himself,  or  of  some  other  person,  this  leaves  in  doubt 
a  material  allegation  of  the  indictment,  and  the  defendant  is 
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entitled  to  the  benefit  of  this  doubt,  and  would  be  entitled  to 
an  acquittal."  The  request  was  refused,  and  the  defendant 
excepted. 

N.  Stallworth,  and  Watta  and  Son,  for  the  appellant. 

Thomas  N.  McClellan,  attorney-general,  for  the  state. 

By  Court,  Clopton,  J.  The  defendant  insists  that  the  state 
by  introducing  evidence  tending  to  show  that  the  hog  charged 
to  have  been  stolen  belonged  to  the  witness  Roach,  elected  to 
proceed  for  larceny  of  the  property  of  Roach,  and  could  not 
afterwards  offer  evidence  tending  to  show  that  it  belonged  to 
another  person.  When  an  indictment  does  not  designate  a 
particular  act,  and  there  is  evidence  showing  more  than  one 
act,  the  prosecutor  will  be  compelled  to  elect  the  particular 
offense  for  which  he  will  proceed;  but  the  principle  of  election 
is  applicable  only  when  there  is  evidence  of  separate  and  dis- 
tinct transactions.  An  election  will  not  be  enforced  when  the 
indictment  is  so  framed  as  to  be  adapted  to  the  different  phases 
which  the  evidence  may  present  of  a  single  transaction.  The 
indictment  avers  that  the  owner  is  unknown,  and  the  state 
did  not  attempt  to  prove  more  than  one  act.  In  such  case, 
the  state  ought  not  to  be  compelled  to  elect  as  to  the  mere  fact 
of  ownership.  No  prejudice  could  result  to  the  defendant  from 
evidence  that  one  or  the  other  of  two  persons  was  the  owner. 
The  record  does  not  present  a  case  for  election :  Smith  v.  State, 
52  Ala.  384. 

The  charge  requested  by  defendant,  that  if  the  taking  was 
open  and  notorious,  and  there  was  no  subsequent  attempt  to 
conceal  the  property,  and  no  denial,  but  an  avowal  of  the 
taking,  a  strong  presumption  arises  that  there  was  no  felonious 
intent,  which  must  be  repelled  by  clear  and  convincing  evi- 
dence before  a  conviction  is  authorized,  is  substantially  in  the 
language  of  the  rule  as  declared  in  McMullen  v.  State,  53  Ala. 
531,  and  should  have  been  given:  Rountree  v.  State,  58  Id. 
383;  Johnson  v.  State,  73  Id.  523. 

Before  a  conviction  can  be  had  in  a  criminal  case,  all  the 
essential  constituents  of  the  offense  must  be  proved  beyond  a 
reasonable  doubt.  Generally,  larceny  is  the  taking  the  pos- 
session and  carrying  away  the  goods  of  another,  with  the  felo- 
nious intent  to  convert  them  to  the  use  of  the  taker  or  of  some 
other  person.  There  are  exceptional  cases,  in  which  the  owner 
may  be  guilty  of  stealing  his  own  goods,  but  this  case  does 
not  come  within  the  exceptions.     Under  the  circumstances  of 
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this  case,  if  the  hog  was  the  property  of  the  defendant,  there 
could  have  been  no  larceny.  If  the  evidence  left  in  doubt 
whether  the  hog  was  his  property,  or  the  property  of  some 
other  person,  the  state  failed  to  establish,  beyond  a  reasonable 
doubt,  the  guilt  of  the  defendant.  The  court  erred  in  refusing 
to  give  the  instruction  requested  by  defendant  in  regard  to 
Buch  doubt. 

Reversed  and  remanded. 


Labceny,  F0SSE.SS10N  AS  Evidence:  Lehmann  v.  State,  61  Am.  Bep.  298; 
People  V.  Hurley,  44  Id.  55;  Hunt  v.  Commonwealth,  70  Am.  Dec.  443,  and 
note  447;  Jonea  v.  State,  64  Id.  175;  Oarda  v.  Staie,  82  Id.  605;  State  v.  John- 
ion,  86  Id.  434;  BeloU  v.  State,  72  Id.  163;  State  v.  WoldTnan,  86  Id.  117. 

Larceny — Ownebship  of  Property,  Proof  of:  People  v.  Bennett,  93 
Am.  Dec.  551,  and  note  559. 

Defendant  in  Indictment  for  Larceny  should  be  Acquitted  if  the 
testimony  leaves  in  doubt  the  intent  with  which  the  property  was  taken: 
Billard  v.  State,  94  Am.  Dec.  317,  and  note  322. 

Indictment,  Election  between  Different  Counts  in,  when  Ordered: 
State  V.  Bell,  92  Am.  Dec.  658,  and  extended  note  660. 


Brewer  v.  State. 

[83  Alabama,  113.] 
Embezzlement  by  Agent  or  Servant.  —  A  mail-rider  in  the  service  of  the 
United  States  government  who  purloins  the  money  from  a  registered 
letter  in  a  mail-bag  is  not  the  agent  or  servant  of  the  person  who  sent 
the  letter,  within  the  terms  of  the  Alabama  Statute,  Code  of  1886,  sec- 
tion 3795,  punishing  embezzlement  by  an  agent  or  servant.  The  term 
"agent  "or  "servant,"  as  used  in  the  statute,  imports  the  correlative 
idea  of  a  principal  or  master,  and  implies  an  employment  by  virtue  of 
which  the  money  or  property  came  into  his  possession. 

Indictment  for  the  embezzlement  of  money.  The  opinion 
states  the  case. 

J.  J.  Altman,  for  the  appellant. 

Thomas  N.  McClellan,  attorney-general,  for  the  state. 

By  Court,  Somerville,  J.  The  record  shows  that  the 
defendant  was  convicted  of  embezzling  money  which  was 
alleged  to  have  come  into  his  possession  by  virtue  of  his  em- 
ployment as  agent  or  servant  of  one  Rainer,  which  is  made 
punishable  by  the  statute  as  if  he  had  stolen  it:  Code  of  1886, 
sec.  3795.  This  conviction  was  under  the  third  count  of  the 
indictment,  which  operated,  under  our  practice,  as  an  acquit- 
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tal  under  all  the  other  counts  of  the  indictment.  We  confine 
ourselves,  therefore,  to  a  consideration  of  the  charge  made  in 
this  single  count. 

The  evidence  showed  that,  in  September,  1886,  Rainer  had 
sent  the  sum  of  $395  in  a  registered  letter,  from  a  post-oflfice 
in  Choctaw  County,  to  Cuba  station,  another  post-ofiice,  in 
Sumter  County,  througli  the  mail  service  of  the  United  States 
government.  The  defendant  was  the  mail-rider  between  these 
two  points,  and  the  evidence  tends  to  prove  that,  while  thus 
engaged,  he  appropriated  the  money  by  fraudulently  convert- 
ing it  to  his  own  use. 

In  our  opinion,  the  defendant,  under  these  circumstances, 
was  not  the  agent  or  servant  of  Rainer,  who  could  in  no  sense 
be  said  to  be  his  principal  or  employer.  He  was  not  in  the 
service  of  Rainer,  but  of  the  United  States  government,  from 
which  he  received  his  appointment,  and  by  whose  official  au- 
thorities only  he  was  liable  to  be  removed  or  deposed.  The 
term  "agent"  or  "servant."  as  used  in  the  statute,  imports  the 
correlative  idea  of  a  principal  or  master,  and  "  implies  em- 
ployment—  service,  delegated  authority  —  to  do  something  in 
the  name  or  stead  of  the  principal,  an  employment  by  virtue 
of  which  the  money  or  property  came  into  his  possession": 
Pullam  V.  State,  78  Ala.  31;  56  Am.  Rep.  21;  Code  of  1886, 
sec.  3795;  2  Bishop's  Crim.  Law,  7th  ed.,  352-354. 

The  circuit  court  erred  in  not  giving  the  charge  requested 
by  the  defendant,  to  the  effect  that  if  the  jury  believed  the 
evidence,  they  must  find  the  defendant  not  guilty  as  to  the 
third  count  in  the  indictment. 

The  rules  of  practice  now  requiring  a  former  acquittal  or 
conviction  to  be  specially  pleaded,  we  do  not  make  an  order  in 
this  court  discharging  the  defendant,  but  reverse  the  judg- 
ment, and  remand  the  cause,  that  the  order  may  be  made  by 
the  circuit  court:  Rule  of  Practice  No.  31,  82  Ala.  8. 

Reversed  and  remanded. 

Embezzlement,  who  is  an  'agent  within  the  meaning  of  the  statnte  con- 
cerning: Calkins  v.  State,  98  Am.  Dec.  140,  note;  State  v.  Tahener,  51  Am. 
Rep.  382. 

Hirer  of  Domestic  Animal  is  not  within  Statute  of  EImbezzlemeni 
which  covers  "any  private  banker,  commission  merchant,  factor,  broker,  at- 
torney, bailee,  or  other  agent ":  Waison  v.  State,  45  Am.  Rep.  70. 

Embezzlement  Distinguished  from  Larceny:  Commonwealth  v.  Berry, 
96  Am.  Dec.  767,  and  note  769;  Calkins  v.  State,  98  Id.  126,  129,  note. 
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Sherwood  v.  Alvis. 

[83  Alabama,  115.1 

Contract  Made  bt  or  with  Corporation,  if  beyond  its  Corpokatk 
Power,  is  not  enforceable,  and  the  other  party  is  not  estopped  from  in- 
voking the  defense  of  ultra  vires;  but  if  the  contract  be  within  its  corpo- 
rate power,  the  other  party  is  estopped  from  disputing  the  regular  and 
complete  organization  of  the  corporation. 

Contract  Made  by  Foreign  Corporation  is  not  Void,  and  may  bb 
Enforced,  in  Alabama,  although  it  was  entered  into  in  disregard  of  the 
constitutional  prohibition  (Ala.  Const.,  art.  14,  sec.  4)  declaring  that  no 
foreign  corporation  shall  do  any  business  in  the  state  without  having  a 
resident  agent  and  a  known  place  of  business;  and  the  other  party  to 
the  contract  is  estopped  from  pleading  its  invalidity  on  this  account, 
after  having  received  the  benefits. 

Statutory  real  action  brought  by  Sherwood  against  Alvis 
and  others,  to  recover  the  possession  of  certain  lands,  with 
damages  for  the  detention.  The  material  facts  appear  in  the 
opinion. 

Thorington  and  Smith,  and  0.  Kyle,  for  the  appellant.     , 

John  M.  Chilton,  contra. 

By  Court,  Stone,  C.  J.  The  contract  out  of  which  the 
present  litigation  grew  was  made  in  Alabama.  The  New 
England  Mortgage  Security  Company,  a  corporation  organized 
under  the  laws  of  Connecticut,  lent  money  to  Alvis,  and  re- 
ceived from  him  a  mortgage  on  real  estate  lying  in  Alabama, 
to  secure  the  repayment  of  the  loan. 

The  mortgage  contained  a  power  of  sale  on  default.  Under 
authority  alleged  to  have  been  conferred  by  the  corporation, 
it  is  claimed  that  an  agent  advertised  and  sold  the  land  ac- 
cording to  the  requirements  of  the  mortgage;  that  Sherwood 
became  the  purchaser,  and  received  a  conveyance  in  the  name 
of  the  corporation,  executed  by  the  said  agent,  styling  himself 
attorney  in  fact.  Sherwood  thereupon  instituted  this  statu- 
tory real  action  to  recover  possession  of  said  lands,  together 
with  damages  for  the  detention.  It  is  not  shown  that  Sher- 
wood is  an  outsider,  purchasing  in  his  own  right,  nor  is  there 
in  the  record  any  evidence  tending  to  show  the  price  at 
which  he  purchased,  nor  whether  he  paid  the  purchase-money. 
Plaintiff  did  not  succeed  in  getting  his  title  before  the  jury. 

The  main  defense  arose  under  certain  special  pleas,  which 
averred  "that  the  New  England  Mortgage  Security  Company 
was  a  foreign  corporation;  that  the  loan  was  made  and  the 
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mortgage  executed  in  Alabama;  and  that  at  the  time  the  con- 
tract was  made  the  said  corporation  had  no  known  place  of 
business  in  Alabama,  and  no  agent  or  agents  therein. 

A  demurrer  to  these  pleas  was  overruled,  and  this  presents 
the  first  question  for  our  consideration.  The  constitutional 
prohibition  relied  on  is  in  the  following  language:  "No  for- 
eign corporation  shall  do  any  business  in  this  state  without 
having  at  least  one  known  place  of  business  and  an  author- 
ized agent  or  agents  therein":  Constitution  of  1875,  art.  14, 
eec.  4. 

We  have  held,  in  a  long  list  of  decisions,  that  a  contract 
made  by  or  with  a  corporation  which  is  outside  of  the  pale  of 
its  corporate  authority  confers  no  rights,  and  that  the  making 
of  such  contract  does  not  estop  the  party  promising  from  in- 
voking the  defense  of  ultra  vires:  Smith  v.  Alabama  Life  Ins. 
Co.,  4  Ala.  558;  City  Council  v.  M.  &  W.  Plank-road  Co.,  31 
Id.  76;  Waddill  v.  A.  &  T,  R.  R.  Co.,  35  Id.  323;  Grand 
Lodge  of  Alabama  v.  Waddill,  36  Id.  313;  Chambers  v.  Falh 
ner,  65  Id.  448;  Wills  v.  Ga.  Pac.  R.  R.  Co.,  79  Id.  180; 
Westinghouse  Machine  Co.  v.  Wilkinson,  79  Id.  312.  The  con- 
tract we  are  considering,  however,  is  not  without  the  scope  of 
the  New  England  Mortgage  Security  Company's  corporate 
powers.  It  is  directly  within  the  line  of  business  for  which 
that  corporation  was  created. 

On  the  other  hand,  following  a  well-established,  uniform 
rule,  we  have  declared  that  if  a  person  contract  with  a  cor- 
poration in  a  matter  within  its  corporate  power,  the  mere 
making  of  such  contract  estops  the  promisor  from  disputing 
the  corporation's  regular  and  complete  organization:  Lehman 
V.  Warner,  61  Ala.  455.  The  distinction  is  between  an  entire 
absence  of  authority  in  the  organic  law  itself  and  a  failure  to 
comply  with  some  prerequisite  which  the  law  has  made  a  con- 
dition precedent  to  the  exercise  of  corporate  functions.  In  the 
one  case,  there  is  a  want  of  power  to  act;  in  the  other,  only  an 
abuse  of  power  conferred. 

The  case  of  Smith  v.  Sheeley,  12  Wall.  358,  like  the  present 
8uit,  was  an  action  for  the  recovery  of  a  lot  of  land.  One  of 
the  main  questions  considered  and  decided  was,  whether  the 
Nehama  Valley  Bank  could  be  lawful  grantee  of  the  lot  which 
was  the  subject  of  the  suit.  While  Nebraska  was  only  a  ter- 
ritory, its  legislature  had  incorporated  the  bank,  but  the  act 
of  incorporation  was  never  approved  or  confirmed  by  Con- 
gress.     By   act  approved  July   1,   1836,   Congress  enacted: 
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"  Tluit  no  act  of  the  territorial  legislature  of  any  of  the  terri- 
tories of  the  United  States  incorporating  any  bank,  or  any  in- 
stitution with  banking  powers  or  privileges,  shall  have  any 
force  or  efifect  whatever  until  approved  and  confirmed  by  Con- 
gress." This  act  of  Congress  was  in  force  when  the  territorial 
legislature  incorporated  the  Nehama  Valley  Bank.  The  court, 
Mr.  Justice  Davis  delivering  its  unanimous  opinion,  said:  "It 
is  insisted,  however,  as  an  additional  ground  of  objection  to 
this  deed,  that  the  bank  was  not  a  competent  grantee  to 
receive  title.  It  is  not  denied  that  the  bank  was  duly  organ- 
ized in  pursuance  of  the  provision  of  an  act  of  the  legislature 
of  the  territory  of  Nebraska;  but  it  is  said  that  it  had  no  right 
to  transact  business  until  the  charter  creating  it  was  approved 
by  Congress.  This  is  so,  and  it  could  not  legally  exercise  its 
powers  until  this  approval  was  obtained.  But  this  defect  in 
its  constitution  cannot  be  taken  advantage  of  collaterally.  No 
proposition  is  more  thoroughly  settled  than  this,  and  it  is 
unnecessary  to  refer  to  authorities  to  support  it.  Conceding 
the  bank  to  be  guilty  of  usurpation,  it  was  still  a  body  corpo- 
rate de  facto,  exercising  at  least  one  of  the  franchises  which 
the  legislature  attempted  to  confer  upon  itj  and  in  such  a  case 
a  party  who  makes  a  sale  of  real  estate  to  it  is  not  in  a  condi- 
tion to  question  its  capacity  to  take  the  title  after  it  has 
paid  the  consideration  for  the  purchase."  To  the  same  ef- 
fect is  Union  Mutual  Life  Ins.  Co.  v.  McMillan,  24  Ohio  St.  67; 
Clark  V.  Middleton,  19  Mo.  53;  Harris  v.  Runnels,  12  How.  79. 
See  also  Gold  Mining  Co.  v.  National  Bank,  96  U.  S.  640; 
National  Bank  v.  Matthews, 9S  Id.  621;  National  Bank  y.Whit- 
ney,  103  Id.  99;  Reynolds  v.  Bank,  112  Id.  405;  Fortier  v. 
Bank,  112  Id.  439;  Sedgwick  on  Statutory  and  Constitutional 
Law,  2d  ed.,  73,  340;  Thorington  v.  Gould,  59  Ala.  461. 

It  may  be  objected  that,  inasmuch  as  the  New  England 
Mortgage  Security  Company  derived  its  corporate  existence 
and  powers  from  the  state  of  Conneticut,  and  is  therefore  not 
subject  to  the  jurisdiction  of  our  courts,  save  as  it  may  attempt 
to  exercise  its  corporate  functions  within  this  state,  both  the 
state  and  the  people  are  without  remedy,  if  the  corporation  is 
allowed  to  enforce  a  contract  made  in  disregard  of  our  consti- 
tutional prohibition.  This  would  seem  to  follow  as  a  necessary 
sequence.  But  is  that  a  suflBcient  reason  for  disregarding  the 
sound  logic  and  morality  of  the  many  authorities  cited  above? 
Suppose  the  framers  of  our  constitution,  instead  of  confining 
their  inhibitory  language  to  foreign  corporations,  had  declared 
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that  no  domestic  corporation  shall  do  any  business  without 
having  at  least  one  known  place  of  business,  etc., — would  any- 
one contend  that  a  contract  entered  into  in  disregard  of  such 
prohibition  would  be  void?  The  authorities  cited  above,  and 
countless  others,  with  uniform  voice  answer  such  inquiry  in 
the  negative.  Suppose  our  constitution  had  two  inhibitory 
clauses,  one  applicable  to  foreign  and  the  other  to  domestic 
corporations,  but  in  all  other  respects  alike,  —  could  we  give 
different  interpretations,  and  hold  that  the  violatiou  of  one 
would  annul  the  contract,  while  the  violation  of  the  other 
would  simply  arm  the  state  with  power  to  vacate  the  charter 
for  the  abuse? 

Another  argument:  The  legislature,  at  its  last  session  (Sees. 
Acts,  102) ,  passed  an  act  "  to  give  force  and  effect  to  section  4,  of 
article  14,  of  the  constitution  of  the  state  of  Alabama," — the  sec- 
tion we  are  interpreting.  That  statute  points  out  the  mode  of 
declaring  and  making  known  the  designated  place  of  business, 
and  the  authorized  agent  or  agents  to  reside  thereat,  of  foreign 
corporations  proposing  to  do  business  in  this  state.  It  also 
imposes  heavy  penalties  on  foreign  corporations  and  their 
agents  for  engaging  in  business  without  complying  with  the 
statute,  and  provides  a  means  for  their  collection.  It  does  not 
make  the  contract  void.  Contracts  by  foreign  corporations 
entered  into  since  the  approval  of  that  statute — February  28, 
1887 — would  not  be  void,  but  the  offenders  would  be  liable  to 
the  penalties:  Sedgwick  on  Statutory  and  Constitutional  Law, 
2d  ed.,  339-341;  Ala.  Gr.  So.  R.  R.  Co.  v.  Mc Alpine,  71 
Ala.  545. 

Would  it  not  be  strange  if  the  constitutional  prohibition  — 
a  matter  not  within  legislative  control — should  receive  one 
interpretation  before  the  enactment  of  the  statute,  and  a  dif- 
ferent one  after  the  enactment?  The  circuit  court  erred  in 
overruling  plaintiff's  demurrer  to  pleas  2,  3,  4,  5. 

In  what  we  have  said,  we  have  no  wish  to  question  or  weaken 
our  former  decisions  holding  that  contracts  by  or  with  corpora- 
tions which  are  outside  of  their  corporate  powers  cannot  bo 
enforced.  We  are  unwilling,  however,  to  extend  that  principle, 
and  make  it  embrace  a  case  like  the  present. 

We  are  aware  that  this  court  has  held  the  clause  in  the  con- 
stitution we  been  considering  to  be  prohibitory,  without  legis- 
lative action  to  give  it  effect:  American  U.  Tel.  Co.  v.  W.  U. 
Tel.  Co.,  67  Ala.  26;  42  Am.  Rep.  90;  Beard  v.  U.  &  Amer. 
Pub.  Co.,  71  Ala.  60.     Neither  of  these  cases,  however,  was 
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decided  on  that  question.  Nor  did  we  consider  what  eflfect 
the  constitutional  prohibition  would  have  on  contracts  made 
by  foreign  corporations  without  compliance  with  its  require- 
ments. This  case  brings  that  question  before  us  for  the  first 
time. 

The  questions  on  the  admissibility  of  evidence  will  not  be 
likely  to  arise  again  in  the  form  in  which  this  record  presents 
them.  The  execution  and  seal  of  the  corporation,  appended 
to  the  power  of  attorney,  can  be  proved  by  deposition,  and  ex- 
amined copies  of  the  by-laws  in  the  same  way. 

Reversed  and  remanded. 


Contract  by  or  with  Corporation,  when  ultra  vires:  Chicago  Gas  Light 
Co.  V.  Gas  Ligld  Co.,  2  Am.  St.  Rep.  124;  Miners'  Ditch  Co.  v.  Zellerbach,  99 
Am.  Dec.  300;  Rock  River  Bank  v.  Slierwood,  78  Id.  669,  and  note  677;  Brad- 
ley V.  Ballard,  8  Am.  Rep.  656;  Northern  Union  Packet  Co.  v.  Shaw,  19 
Id.  781. 

Estoppel  to  Raise  Question  of  ultra  Vires:  Day  v.  Spiral  Spring  Buggy 
Co.,  58  Am.  Rep.  352;  Central  Railroad  v.  Smitli,  52  Id.  353,  and  note  358; 
Wright  V.  Pipe  Line  Co.,  47  Id.  701;  State  Board  v.  Citizens'  Street  R'y  Co.,  17 
Id.  702;  Whitney  Arms  Co.  v.  Barlow,  20  Id.  504;  Houghw.  Cook  County  Land 
Co.,  24  Id.  230;  Pixley  v.  West.  Pac.  R.  R.  Co.,  91  Am.  Dec.  623,  and 
note  637. 

Foreign  Corporation,  requirements  which  may  be  exacted  of:  Ducat  v. 
Chicago,  95  Am.  Dec.  529,  and  note  536-539;  Folger  v.  Columbian  Ins.  Co.,  96 
Id.  747;  Thome  v.  Travelers'  Ins.  Co.,  21  Am.  Rep.  89;  Mowing  Maddne  Co. 
r.  Caldioell,  23  Id.  641. 
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res  Alabama,  139.] 
PcBLio  Ministerial  Officer  is  Answerable  in  Civil  Action  for  Ant 

Act  of  Negligence  or  misconduct,  whereby  damage  proximately  results 
to  the  party  complaining. 

Wrongful  Issue  of  Writ,  when  Action  will  not  Lie  therefor.  — 
An  action  for  damages  does  not  lie  against  a  circuit  clerk  who  wrong- 
fully issued  a  writ  of  venditioni  exponas,  commanding  the  sheriff  to  sell 
certain  lands  in  the  plaintiff's  possession  which  had  been  previously 
levied  on  by  an  execution  against  another.  The  issue  of  the  writ  in 
such  case,  and  the  sale  thereunder,  did  not  affect  the  right,  title,  or 
possession  of  the  plaintiff,  and  the  costs,  expenses,  and  attorney's  fees 
necessarily  incurred  in  defense  of  a  suit  brought  by  the  purchaser  to 
recover  possession  of  the  lands  alleged  as  special  damages,  not  being  tlie 
natural  and  proximate  consequences  of  issuing  the  writ,  the  action  can- 
not be  maintained. 

Malice  and  Want  of  Probable  Cause  must  Conjoin  to  render  actioa- 
able  the  misuse  or  abuse  of  legal  process  in  the  common-law  or  ordinary 
remedies. 
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Action  brought  by  Odyle  Eslava  against  the  defendant, 
Jones,  clerk  of  the  circuit  court,  claiming  damages  for  the 
defendant's  alleged  negligent  and  wrongful  act  in  issuing  a 
writ  of  venditioni  exponas,  under  which  the  sheriff  sold  certain 
lands.  Other  facts  appear  in  the  opinion.  A  demurrer  to 
the  complaint  was  sustained,  and  the  plaintiff  assigned  error. 

S.  P.  Oaillardy  for  the  appellant. 

Pillans,  Torrey,  and  Hanaw,  contra. 

By  Court,  Clopton,  J.  When  an  individual  suflfers  dam- 
ages by  any  act  of  negligence  or  misconduct  of  a  public  officer 
in  respect  to  any  ministerial  duty  annexed  to  his  ofSce,  he  is 
answerable  to  such  individual  in  a  civil  action;  but  in  such 
case,  a  wrong  committed  by  the  officer,  and  resulting  damage 
to  the  party  complaining,  must  concur,  to  give  title  to  a 
remedy:  Bellinger  v.  Glenn,  80  Ala.  190;  60  Am.  Rep.  980. 
While  actual  or  specific  damage  is  not  indispensable,  the 
party  complaining,  however  amiss  may  be  the  act,  must  nave 
suffered  injury,  either  actual  or  implied,  or  presumed,  from 
an  invasion  of  his  rights,  or  from  a  breach  of  duty  owing  to 
him. 

The  grievance  alleged  is  the  issue  by  the  defendant,  as  clerk 
of  the  circuit  court,  of  a  venditioni  exponas,  commanding  the 
sheriff  to  sell  certain  lands  therein  described,  which  had  been 
previously  levied  on  by  an  execution  issued  on  a  judgment 
in  favor  of  Charles  Farley  against  Celestine  Eslava,  and  the 
sale  suspended  by  the  interposition  and  contest  of  a  claim  of 
exemption,  during  the  pendency  of  which  the  defendant  in 
execution  died.  The  venditioni  exponas,  and  the  sale  of  the 
lands  thereunder,  were  held  to  be  a  nullity,  conferring  no 
title  on  the  purchaser,  in  Sims  v.  Eslava,  74  Ala.  594,  on 
the  ground  that  there  had  been  no  termination  of  the  contest 
in  favor  of  the  plaintiff.  The  appellant,  who  was  plaintiff  in 
the  circuit  court,  was  not  a  party  nor  privy  in  the  case  in 
which  the  judgment  was  rendered,  and  was  not  in  any  way 
connected  with  the  judgment  or  the  writ.  In  respect  to  the 
judgment  or  process  thereon,  the  clerk  owed  no  official  duty 
to  the  plaintiff,  and  no  damages  resulted  to  her  such  as  the 
law  implies  from  the  wrongful  issue  of  the  writ.  The  act  of 
the  clerk,  though  illegal  and  unauthorized,  did  not  confer  on 
plaintiff  any  legal  claim,  any  right  of  action  against  him, 
unless,  on  the  facts  averred,  she  sustained  special  damages, 


Dec.  1887.]  Eslava  v.  Jones.  701 

which  are  recoverable:  Dehn  v.  Hechman,  12  Ohio  St.  181; 
Ware  v.  Bond,  2  Bond,  267;  Harrington  v.  Ward,  9  Mass. 
251. 

The  only  special  damages  claimed  are,  that  plaintiff  was 
compelled  to  pay  divers  costs,  expenses,  and  attorneys'  fees, 
in  defense  of  a  suit  to  recover  possession  of  the  lands, 
brought  against  her  by  the  purchaser  at  the  sale  under  the 
venditioni  exponas,  and  in  defense  of  the  appeal  from  the 
judgment  rendered  in  the  suit  in  her  favor,  which  was 
affirmed  on  appeal.  The  only  title  or  right  to  the  lands 
shown  by  the  averments  of  the  complaint  is  such  as  the  law 
implies  from  plaintiff's  possession  at  the  time  the  writ  was 
issued,  and  the  lands  were  sold.  The  levy  of  an  execution 
on  lands,  unlike  a  levy  and  seizure  of  personal  property, 
confers  no  right  or  title  on  the  sheriff,  and  such  levy  does 
not  constitute  him  a  trespasser,  though  the  lands  may  not 
belong  to  the  defendant  in  execution,  and  may  be  in  the  pos- 
session of  a  third  person.  The  issue  of  the  venditioni  ex- 
ponas,  and  the  sale  thereunder,  did  not  operate  to  impair  or 
affect  the  title  or  right  of  the  plaintiff,  nor  to  injure  or  dis- 
turb her  possession.  The  utmost  that  can  be  said  is,  that 
the  purchaser  is  thereby  armed  with  the  power  to  bring  suit. 
The  damages  claimed  are  not  the  natural  and  proximate  con- 
sequences of  issuing  the  writ,  but  of  the  institution  of  the 
suit. 

However  groundless  may  be  the  claim,  no  action  lies  at 
the  suit  of  the  defendant  to  recover  costs  and  expenses  in- 
curred in  the  defense  of  an  action  in  any  of  the  ordinary 
forms,  —  for  a  mere  wrongful  resort  to  legal  process.  To  con- 
stitute the  misuse  or  abuse  of  legal  process,  in  the  common- 
law  or  ordinary  remedies,  actionable,  malice  and  want  of 
probable  cause  must  conjoin;  Tucker  v.  Adams,  52  Ala.  254; 
Boiling  V.  Tate,  65  Id.  417;  39  Am.  Rep.  5.  Though  the 
venditioni  exponas  was  a  nullity,  and  the  purchaser  acquired 
no  title  by  the  sale,  the  plaintiff  could  not  maintain  an  action 
against  him  to  recover  the  costs  and  expenses  paid  by  her  in 
defense  of  the  suit  to  recover  possession  of  the  lands.  The 
bringing  the  suit  was  the  act  of  the  purchaser, — the  inter- 
vention of  another  cause,  by  which  the  plaintiff  cannot  pass, 
and  support  an  action  against  the  clerk  to  recover  damages  for 
which  the  immediate  actor  is  not  suable.  Though  the  illegal 
and  unauthorized  act  of  the  clerk  may  have  furnished  tho 
occasion,  it  was  not  the  efficient  and  dominant  cause,  which 
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put  the  interyenitig  and  immediate  cause  in  operation.     The 
issue  of  the  venditioni  exponas  is,  as  to  the  plaintiff,  damnum 

absque  injuria. 
Affirmed. 


Public  Officer,  Liability  fob  Ministerial  Acts:  Floumoy  v.  City  ((f 
■Jeffersonville,  79  Am.  Dec.  468,  and  note  472;  liability  of  judicial  officer 
«xercising  ministerial  functions:  Robinson  v.  Chamberlain,  90  Id.  713,  726. 

Abuse  of  Proce3.s,  Trespass  ab  Initio:  Barrett  v.  White,  14  Am.  Deo. 
352,  and  note  365;    Welsh  v.  Cochran,  20  Am.  Rep.  519. 

Officer  is  not  Liable  to  Action  for  Refusing  to  Execute  Process 
Regular  on  its  Face,  but  in  Fact  Void:  Newburg  v.  Munahower,  23  Am. 
Rep.  769. 


Keel  v.  Larkin. 

[83  Alabama,  142.] 

Fbaudulent  Conveyances  —  Reconveyance  by  Fraudulent  Grantee  t« 
Fraudulent  Grantor,  —  If  a  debtor  buys  land,  paying  for  it  with  hia 
own  means,  and  with  the  intent  of  fraudulently  placing  it  beyond  th« 
reach  of  his  creditors  takes  the  title  in  the  name  of  another  person,  the 
land  becomes  subject  to  the  debts  of  the  fraudulent  grantee,  and  the  right 
of  his  creditors  to  have  it  sold  in  payment  of  his  debts  cannot  be  defeated 
by  a  subsequent  voluntary  reconveyance  to  his  fraudulent  grantor. 

Conveyance  by  Fraudulent  Debtor  to  his  Wife,  in  Consideration  of 
Relinquishment  of  Dower.  —  Where  a  debtor  buys  land,  and  with 
intent  to  defraud  his  creditors  takes  title  in  the  name  of  another,  and 
afterwards  procures  a  reconveyance  from  his  fraudulent  grantee,  and 
then  conveys  a  portion  of  the  land  to  his  wife,  in  consideration  of  her 
release  of  dower  right  in  other  lands,  the  conveyance  to  the  wife  will  ba 
sustained  against  judgment  creditors,  either  of  the  debtor  or  his  original 
fraudulent  grantee,  it  appearing  that  the  wife  had  no  knowledge  of  her 
husband's  indebtedness,  or  notice  of  the  fraud  under  which  he  acquired 
title  to  the  land. 

Judgment  Creditor  will  not  be  Forced  to  Elect  between  Action  at 
Law  and  a  suit  in  equity,  where,  having  separate  judgments  against  his 
debtor  and  his  debtor's  surety,  he  proceeds  at  law  to  subject  land  as  the 
property  of  the  principal,  and  at  the  same  time,  by  a  bill  in  equity,  pro- 
ceeds to  subject  the  same  land  as  the  property  of  the  surety.  Though 
the  plaintiff  in  such  case  can  have  but  one  satisfaction  of  his  claim,  he 
should  not  be  required  to  elect  in  which  court  he  will  proceed. 

Bill  in  equity  filed  September  7,  1883,  by  William  R. 
Larkin  against  Lemuel  H.  Lewis,  and  the  personal  representa- 
tive, widow,  and  children  of  Lemuel  G.  Mead,  deceased,  and 
seeking  principally  to  subject  to  the  satisfaction  of  a  judgment 
obtained  by  the  complainant  against  said  Lewis  certain  land 
which  Lewis  had  conveyed  to  Mead  in  his  lifetime,  in  alleged 
fraud  of  his  creditors.     Said  judgment  was  rendered  March  8, 
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1879,  and  was  founded  on  two  promissory  notes  under  seal, 
executed  by  Lewis  and  Mead  jointly,  the  former  signing  as 
surety  for  the  latter;  and  the  complainant  had  obtained  a 
judgment  against  Mead  on  these  notes,  October  26, 1877.  Exe- 
cutions on  each  of  these  judgments  were  issued,  and  returned 
*'No  property  found,"  and  after  Mead's  death,  January  14, 
1888,  an  execution  against  him  having  been  levied  on  the  land, 
his  widow  and  children  claimed  a  homestead  exemption.  The 
notes  were  given  in  settlement  and  extension  of  a  former  debt 
of  Mead,  on  which  a  suit  in  chancery  was  then  pending.  The 
land  —  two  hundred  acres — was  conveyed  to  Lewis  by  one 
Outerbridge  and  wife,  by  deed  of  October  27,  1873,  on  the 
recited  consideration  of  four  thousand  dollars;  but  the  bill 
alleged  that  the  purchase-money  was  paid  by  Mead,  then  in- 
debted to  the  complainant,  and  that  the  title  was  taken  in  the 
name  of  Lewis,  his  nephew,  with  intent  to  defraud  his  own 
creditors,  and  especially  the  complainant,  whose  original  de})t 
had  then  accrued.  Lewis  conveyed  the  land  to  Mead  by  deed 
of  May  28,  1875,  reciting  the  payment  of  a  consideration  of 
three  thousand  dollars;  but  the  bill  alleged  that  the  convey- 
ance was  executed  with  the  fraudulent  intent  to  place  the 
property  beyond  the  reach  of  the  complainant  as  a  creditor  of 
Lewis,  and  to  enable  Mead,  who  resided  with  his  family  on 
the  land,  to  claim  a  homestead  exemption  as  against  the  com- 
plainant's judgment,  and  that  in  fact  no  consideration  was 
paid.  March  26,  1876,  Mead  conveyed  forty  acres  of  the  land, 
with  about  ninety  acres  of  other  land,  to  said  Lewis,  in  trust 
for  Mary  F.  Mead,  the  grantor's  wife,  on  the  recited  considera- 
tion of  her  release  of  dower  right  in  other  lands  which  Mead 
had  sold  and  conveyed;  and  the  bill  sought  to  set  aside  this 
deed  also,  on  the  ground  of  no  consideration  therefor,  and  that 
it  was  executed  with  the  fraudulent  intent  on  Mead's  part  of 
reducing  the  Outerbridge  tract,  so  that  the  residue  might  be 
claimed  as  a  homestead  exemption.  After  Mead's  death,  hia 
estate  having  been  declared  insolvent,  his  widow  and  children 
claimed  an  exemption  in  the  homestead  tract,  which  appears 
not  to  have  been  contested  in  the  probate  court;  and  an  exe- 
cution on  the  complainant's  judgment  against  him  having  also 
been  levied  on  the  land,  they  filed  a  claim  of  homestead  ex- 
emption ill  the  circuit  court,  which  the  complainant  contested. 
Demurrers  were  interposed  by  the  guardian  ad  litem  of  the 
infant  defendants,  and  on  a  hearing  some  of  the  grounds  of 
demurrer  were  sustained  and  some  were  overruled.     On  ap- 


704  Keel  v.  Larkin.  [Alabjuna^ 

peal,  errors  being  assigned  by  each  party,  the  decree  was  af- 
firmed on  the  assignments  of  error  by  the  defendants,  but  was 
reversed  on  the  assignment  of  errors  by  the  complainant. 
After  reversal,  the  cause  was  submitted  for  final  decree  on 
pleadings  and  proof,  and  the  chancellor  decreed  in  favor  of  the 
complainant,  declaring  the  conveyance  from  Lewis  to  Mead, 
and  the  subsequent  conveyance  by  Mead  to  Lewis  in  trust  for 
Mrs.  Mead  (now  Mrs.  Keel),  fraudulent  and  void,  as  against 
the  complainant's  judgment  against  Lewis,  and  condemning 
the  entire  tract  to  the  satisfaction  of  said  judgment.  The  de- 
fendants assign  this  decree  as  error,  separate  assignments  of 
error  being  made  by  Mrs.  Keel  and  the  infant  children. 

D.  D.  Shelby,  for  the  appellants, 

R.  C.  Brickell  and  J.  E.  Brown,  contra. 

By  Court,  Stone,  C.  J.  When  this  case  was  before  us  at  a 
former  term  {LarJcin  v.  Mead,  77  Ala.  485),  we  passed  only  on 
the  equity  of  the  bill,  and  held  it  made  a  case  for  equitable 
relief.  In  that  case,  the  question  was  raised  on  demurrer,  and 
only  the  averments  of  the  bill  could  be  considered.  Taking 
the  averments  to  be  true,  we  held  that  Mead,  and  those  claim- 
ing in  his  right,  were  estopped  from  setting  up  any  title,  legal 
or  equitable,  in  him.  Mead,  at  the  time  he  induced  Larkin  to 
accept  Lewis  as  surety.  Our  ruling  was  rested  on  the  aver- 
ments that  "Mead  induced  Larkin  to  dismiss  his  suit  to  subject 
the  proceeds  of  the  life  policy,  and  to  extend  time  of  payment 
on  his  notes  or  bonds,  with  Lewis  as  surety,  ....  on  the  rep- 
resentation that  Lewis  held  a  fee-simple  title  to  the  lands." 

The  case  comes  before  us  now  on  pleadings  and  testimony, 
and  on  the  chancellor's  final  ruling  thereon.  The  answers 
deny  the  averments  of  the  bill  on  which  its  equity  was  rested 
at  the  former  hearing,  and  there  is  not  a  semblance  of  testi- 
mony offered  in  support  of  those  averments.  We  must  there- 
fore determine  this  case  on  the  other  questions  raised. 

We  hold  that  the  testimony  authorizes  us  to  draw  the  fol- 
lowing conclusions  of  fact:  That  Mead  purchased  the  Outer- 
bridge  tract  of  land, — the  land  in  controversy,  —  and  paid  for 
it  with  his  own  means,  and  took  the  title  in  the  name  of 
Lewis,  with  the  intent  of  fraudulently  placing  it  beyond  the 
reach  of  his  creditors  generally,  and  particularly  to  hinder 
and  defeat  any  attempt  the  present  complainant  might  make 
to  subject  it  to  the  demand  set  up  in  the  bill;  that  Lewis  ac- 
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cepted  and  held  the  title  in  secret  trust  for  the  benefit  of 
Mead,  to  aid  him  in  consummating  his  fraudulent  design; 
and  that  when,  in  the  changed  conditions,  it  became  unsafe 
for  the  title  to  remain  in  Lewis,  it  was  voluntarily  retrans- 
ferred  to  Mead,  who  had  greater  facilities  for  further  covering 
it  beyond  the  pursuit  of  creditors,  and  with  the  intent  that  he 
should  do  so.  We  speak  of  Mead's  intent;  for  we  are  (Con- 
vinced that  Lewis  had  neither  interest  nor  intent,  further 
than  to  aid  Mead  in  carrying  his  fraudulent  purposes  into 
execution. 

It  is  contended  for  appellants  that  when  Lewis  transferred 
the  title  of  the  land  to  Mead,  he  only  placed  it  in  him  who 
had  paid  the  purchase-money,  thus  executing  the  trust  which 
had  been  reposed  in  him;  and  that  such  conveyance  cannot 
be  a  fraud  on  the  creditors  of  Lewis,  no  matter  what  his 
motive  may  have  been;  that  the  land,  ex  sequo  et  bono,  be- 
longed to  Mead,  and  it  cannot  be  a  fraud  to  place  the  title 
where  it  rightfully  should  be;  that  the  land,  so  far  as  cred- 
itors are  concerned,  has  all  the  while  belonged  to  Mead,  and 
the  conveyance  only  made  visible  that  which  already  existed, 
though  secretly. 

There  are  authorities  which  seem  to  maintain  this  proposi- 
tion: Clark  V.  Rucker,  7  B.  Mon.  583;  Davis  v.  Graves,  29  Barb. 
480;  Cramer  v.  Blood,  57  Id.  155;  48  N.  Y.  684.  And  the  fol- 
lowing authorities,  it  is  contended,  go  far  to  support  the  same 
principle:  Caffal  v.  Hale,  49  Iowa,  53;  Clemens  v.  Clemens,  28 
Wis.  637;  9  Am.  Rep.  520;  Parker  v.  Tiffany,  52  111.  286;  Mat- 
thews V.  Buck,  43  Me.  263;  M.  Savings  Bank  v.  Lyle,  7  Lea, 
431;  Petty  v.  Petty,  31  N.  J.  Eq.  8;  Moore  v.  Livingston,  14 
How.  Pr.  1;  Wait  on  Fraudulent  Conveyances,  sec.  398.  In 
none  of  these  cases,  however,  was  the  question  of  actual,  in- 
tentional fraud  in  the  reconveyance  either  proved  or  relied  on. 
In  the  present  case,  as  we  have  stated,  we  are  satisfied  that  in 
the  original  placing  of  the  title  in  Lewis,  and  in  the  retransfer 
to  Mead,  the  purpose  and  intent  were  to  defraud  Larkin,  and 
to  hinder  him  in  the  collection  of  the  debt  this  bill  seeks  to 
enforce.  In  reaching  this  conclusion,  we  are  influenced  by  the 
clearly  proven  motive  and  intent  of  Mead,  and  the  further 
manifest  fact  that  Lewis  was  simply  his  instrument,  without 
interest,  and  without  independent  motive. 

When  the  title  to  the  land  was  placed  in  Lewis,  under  the 
circumstances,  and  with  the  intent  shown  above,  the  fact  that 
Mead  had  negotiated  the  purchase,  and  made  the  payment, 
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gave  him  no  right,  either  in  law  or  equity,  to  recover  the  lands 
from  Lewis.  Concurring,  as  they  did,  in  the  fraudulent  in- 
tent, the  law  denies  to  each  all  redress  as  to  any  mere  execu- 
tory agreement.  It  leaves  the  title  where  they  placed  it,  and 
and  lets  them  severely  alone.  In  pari  delicto,  melior  est  condi- 
tio possidentis.  The  law  withholds  its  hand,  not  in  furtherance 
of  any  claim  the  grantee  may  assert,  but  as  a  punishment  of 
the  bad  motive  of  him  who  invokes  its  aid.  Ex  turpi  causa, 
non  oritur  actio.  Nor  does  such  fraudulent  grantee  rest  under 
a  moral  obligation  to  restore  the  property.  If  there  be  no  ob- 
ligation which  is  recognized  and  acted  on,  it  is  simply  conven- 
tional; for  moral  obligation  cannot  be  predicated  of  such  in- 
iquitous transaction.  The  foregoing  reflections  have  reference 
to  any  contention  which  might  arise  between  Mead  and  Lewis, 
and  any  right  which  either  of  them  could  assert,  growing  out 
of  the  several  transactions. 

There  is  another  aspect  of  this  question.  When  Mead  pur- 
chased the  land,  and  had  the  title  placed  in  Lewis,  Mead'g 
creditors  had  a  clear  right,  in  equity,  to  have  it  declared  hig 
property,  and  to  have  it  sold  in  payment  of  his  debts.  So, 
the  title  remaining  in  Lewis,  his  creditors  had  a  clear  right,  ag 
against  him  and  Mead,  to  have  the  property  sold  in  payment 
his,  Lewis's,  debts.  Suppose  the  creditors  of  Mead  instituted 
proceedings  to  condemn  the  land  as  his  property,  and  the 
creditors  of  Lewis  made  a  similar  attempt  to  condemn  it  as 
his  property,  which  class  should  prevail  over  the  other? 
This  question  seems  to  have  arisen  in  M.  Savings  Bank  v. 
Lyle,  7  Lea,  431,  and  the  ruling  was,  that  the  creditors  of 
the  fraudulent  grantor  should  be  first  paid.  That  ques- 
tion does  not  arise  in  this  case,  for  there  are  here  no  con- 
flicting claims  of  opposing  creditors.  The  debt  sought  to  be 
enforced  in  this  suit  is  equally  the  debt  of  Mead  and  Lewis, 
and  the  question  as  to  which  of  two  creditors  shall  have  the 
preference  does  not  arise. 

When  the  renewal  notes  were  executed,  and  as  long  as  the 
title  remained  in  Lewis,  there  can  be  no  question  that  the 
land  was  subject  to  the  debt,  either  as  the  property  of  Mead  or 
of  Lewis,  at  the  option  and  pleasure  of  Larkin,  the  creditor: 
of  Mead,  because  he  purchased  and  paid  for  it,  and  had  the 
title  put  in  Lewis  as  a  means  of  defrauding  his  creditors;  of 
Lewis,  because  he  owed  the  debt,  the  title  was  in  him,  and  its 
liability  to  his  debts  could  not,  as  a  punishment  for  Mead'g 
fraud,  be  gainsaid  by  the  latter. 


I 


Dec.  1887.]  Keel  v.  L.\rktn.  707 

It  is  contended  for  appellants  that,  inasmuch  as  Mead  and 
Lewis  are  alike  bound  for  the  debt  this  bill  seeks  to  enforce, 
there  can  be  no  fraud  in  transferring  the  title  from  the  latter 
to  the  former,  because  in  either  holding  the  property  remains 
alike  liable  for  one  and  the  same  debt.  On  this  ground,  it  is 
claimed  that  the  intent  to  delay,  hinder,  or  defraud  cannot  be 
predicated  of  the  facts  connected  with  the  retransfer. 

If  the  adventitious  surroundings  of  the  two  parties  were 
similar,  this  position  would  seem  to  be  impregnable.  But 
they  were  not  similar.  Mead  was  a  married  man,  and  had  his 
residence  on  the  land.  Lewis  was  unmarried,  and  did  not  re- 
side on  the  lands.  Mead  could  claim  homestead  exemption, 
which  Lewis  could  not  do.  Mead,  having  a  wife,  with  in- 
choate right  of  dower  in  her,  could  and  did  make  that  inchoate 
right  a  basis  of  negotiation  and  contract  by  which  he  secured 
to  her  a  valuable  interest  in  the  land,  which  incidentally 
inured  to  his  enjoyment  and  benefit.  This  Lewis  could  not 
have  done.  The  facts  and  circumstances  convince  us  that  the 
whole  purpose  of  this  reconveyance  was  to  enable  Mead,  on 
the  very  plan  that  he  carried  out,  to  place  the  property  in  con- 
troversy where  he  and  his  family  could  enjoy  it,  and  Larkin 
could  not  make  it  subject  to  his  claim.  The  title  left  in  Lewis, 
he  could  not  accomplish  this  result,  nor  cover  the  property  be- 
yond Larkin's  reach.  This  presents  all  the  elements  of  actual 
fraud.  In  the  case  of  Chapin  v.  Pease^  10  Conn.  69,  Moses 
Pease,  being  embarrassed,  conveyed  the  land  in  controversy 
to  Barnabas  Pease  without  consideration,  and  with  intent  to 
delay  and  hinder  his  creditors.  The  title  remained  in  Barna- 
bas eleven  years,  during  which  time  he  contracted  debts,  and 
was  on  the  verge  of  insolvency.  Moses  Pease  having  disem- 
barrassed himself,  Barnabas  reconveyed  the  land  to  him 
without  consideration,  and  became  insolvent.  A  creditor  of 
Barnabas,  whose  claim  accrued  while  the  title  was  in  the  lat- 
ter, had  the  land  levied  on  as  the  property  of  Barnabas;  and 
Chapin  claimed  under  the  right  thus  acquired.  The  princi- 
pal question  was  the  validity  of  the  reconveyance  from  Barna- 
bas to  Moses  Pease.  The  court  said:  " The  conveyance  from 
the  defendant  (Moses  Pease)  to  Barnabas  Pease,  being  in- 
tended to  defraud  the  creditors  of  the  former,  was  void  as  to 
them,  but  good  as  between  the  parties.  Neither  at  law  nor  in 
chancery  could  Barnabas  Pease  be  compelled  to  reconvey.  As 
between  the  parties,  the  conveyance  stood  on  the  same  ground 
as  if  a  full  and  adequate  consideration  had  been  paid 
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As  against  everybody,  then,  but  the  creditors  of  his  grantor, 
Barnabas  Pease  had  a  valid  title.  The  recorded  title  was  in 
him;  and  for  a  period  of  eleven  years,  and  up  to  the  time  of  his 
insolvency,  he  was  held  out  to  the  world  as  the  owner  of  the 
property.  Under  these  circumstances,  the  conveyance  from 
Barnabas  to  Moses  Pease,  being  voluntary,  was  fraudulent 
and  void  as  to  the  creditors  of  the  former." 

The  case  of  Allison  v.  Ilagan,  12  Nev.  38,  is  not  distin- 
guishable from  the  present  one  in  principle.  Mrs.  Hagan 
being  embarrassed  conveyed  her  property  —  real  estate  —  to 
Kerrin,  upon  no  consideration,  and  with  the  fraudulent  intent 
of  delaying  and  hindering  her  creditors  until  she  could  raise 
money  and  discharge  her  debts,  when  Kerrin  was  to  reconvey 
to  her.  Kerrin  became  indebted  while  the  title  was  in  him. 
He  subsequently  conveyed  to  Young  without  consideration,  to 
be  held  by  him  for  Mrs.  Hagan's  benefit.  Young  reconveyed 
to  Mrs.  Hagan.  An  effort  was  made  to  subject  the  property 
to  Kerrin's  debt;  and  Mrs.  Hagan  resisted  it  on  the  title 
which  had  revested  in  her  under  Young's  reconveyance.  An 
offer  was  made  in  the  trial  court  to  prove  by  Mrs.  Hagan  that 
the  title  had  passed  out  of  her,  and  again  revested  in  her,  by 
voluntary  conveyances,  with  the  intent  and  understanding 
stated  above.  This  testimony  was  ruled  out,  and  the  land 
held  subject  to  Kerrin's  debt.  The  ruling  of  the  lower  court 
was  afiirmed  in  the  supreme  court,  in  a  well-reasoned  and  in- 
structive opinion.  Among  many  other  well-expressed  reasons 
for  its  ruling,  the  revising  court  said:  — 

"  From  the  offered  testimony,  Kerrin  was  not  a  trustee  in 
any  proper  sense,  but  he  was  a  fraudulent  grantee  as  against 
the  creditors  of  appellant  (Mrs,  Hagan),  and  Kerrin  took  the 
whole  title  of  appellant  in  favor  of  his  creditors.  Appellant's 
creditors  could  have  defeated  the  conveyance  upon  the  ground 
of  want  of  consideration,  or  on  the  ground  of  fraud;  but 
neither  Kerrin  nor  appellant  could  do  so,  as  against  Kerrin's 
creditors." 

"  Appellant  contends  that  the  offered  testimony  would  have 
shown,  or  tended  to  show,  that  Kerrin  never  had  any  estate 
....  which  in  equity  ought  to  have  been  subjected  to  the 
claims  of  his  creditors,  but  that  he  was,  on  the  contrary,  bound 
to  preserve  the  property  for  her,  and  that  his  deed  to  Young, 
and  Young's  deed  to  appellant,  only  resulted  in  an  honest  dis- 
charge of  his  obligation  on  Kerrin's  part,  and  an  execution  of 
the  trust.      From  the  proposed   testimony  there  can  be  no 
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doubt  that  Kerrin  and  appellant  conspired  together  to  delay 
the  creditors  of  appellant.  The  law  declares  such  conduct 
an  offense  against  good  morals,  common  honesty,  and  sound 
public  policy. 

"The  law  does  not  teach  that  an  agreement  entered  into  for 
the  purpose  of  delaying  or  defrauding  creditors  of  the  vendor 
can  be  upheld  or  encouraged  by  declaring  it  a  trust,  nor  will 
courts  sustain  it  as  such." 

So  in  Bump  On  Fraudulent  Conveyances,  3d  ed.,  443,  it  is 
said:  "The  principle  that  a  collusive  contract  binds  the  par- 
ties to  it  is  a  simple  principle  which  commends  itself  no  less 
to  the  moralist  than  to  the  jurist,  for  there  is  no  obligation 
upon  any  one  to  extricate  a  rogue  from  his  own  toils.  On  any 
other  principle,  a  knave  might  gain,  but  could  not  lose,  by  a 
dishpnest  expedient;  and  inducements  would  be  furnished  to 
unfair  dealings,  if  the  law  were  to  repair  the  accidents  of  an 
unsuccessful  trick.  A  fraudulent  grantee,  therefore,  is  allowed 
to  retain  the  property,  not  for  any  merit  of  his  own,  but  for 
the  demerit  of  his  confederate,  in  accordance  with  a  wise  and 
liberal  policy,  which  requires  that  the  consequences  of  a  fraud- 
ulent experiment  shall  be  made  as  disastrous  as  possible. 
The  law  endeavors  to  environ  a  debtor  with  all  possible  perils, 
and  make  it  appear  that  honesty  is  the  best  policy." 

We  hold  that  ihe  conveyance  from  Lewis  to  Mead  was  in- 
operative and  fraudulent,  and  vested  no  title  in  Mead  against 
the  creditors  of  Lewis;  nor  in  any  one  else  whose  claim 
rested  alone  on  the  sufficiency  of  Mead's  title,  with  nothing 
else  to  aid  it. 

The  renewal  notes  or  bonds,  given  by  Mead  and  Lewis,  bear 
date  in  December,  1874.  The  conveyance  of  the  land  from 
Lewis  to  Mead  was  in  May,  1875.  In  March,  1876,  Mead  con- 
veyed 135  acres  of  the  land  back  to  Lewis  as  trustee,  to  be 
held  for  the  sole  and  separate  use  of  Mary  F.  Mead,  wife  of 
Mead,  the  grantor.  This  deed  recites,  as  its  consideration 
and  inducement,  that  Mead  owned  and  had  contracted  to  sell 
two  tracts  of  land;  one  in  Madison  County,  containing  125 
acres,  the  other  in  Jackson  County,  containing  200  acres;  that 
his  Avife,  Mary  F.,  refused  to  join  in  the  conveyance,  or  relin- 
quish her  dower  rights  in  said  lands,  without  compensation 
therefor,  and  that  to  induce  her  to  unite  in  the  conveyance, 
he.  Mead,  executed  the  said  deed  to  Lewis,  in  trust  for  her. 

The  bill  charges  that  Mead  induced  his  wife  to  interpose 
this  objection  to  the  execution  of  the  deed;  that  the  lands,  to 
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the  conveyance  of  which  he  pretended  he  had  been  forced  to 
purchase  her  assent,  were  of  inconsiderable  value,  and  were  en- 
cumbered to  their  full  value;  and  that  this,  too,  was  done  to 
place  the  property  so  settled  beyond  the  reacli  of  Larkin, 
and  fraudulently  to  secure  it  for  the  use  of  Mead's  family, 
himself  included.  Issue  was  formed  on  this  feature  of  the 
bill,  and  Mrs.  Mead,  now  Keel,  denied  all  knowledge  that  her 
husband  owed  any  debt  whatever.  The  answers  fully  cast  on 
complainant  the  burden  of  proving  the  foregoing  charge.  No 
testimony  whatever  was  offered  by  complainant,  bearing  on 
this  feature  of  the  bill,  while  the  defendant  made  proof  tend- 
ing to  show  that  the  settlement  was  not  an  unreasonable  com- 
pensation for  the  right  Mrs.  Mead  surrendered.  Under  these 
circumstances,  we  feel  constrained  to  hold  that  Mrs.  Mead  was 
a  purchaser  for  a  valuable  consideration;  and  there  is  no  proof 
that  she  had  notice  of  the  fraud  under  which  Mead  acquired 
title  to  the  land,  nor  of  any  fact  or  circumstance  calculated  to 
put  her  on  inquiry.  The  settlement  of  the  135  acres  for  her 
benefit  must  stand:  Hoot  v.  Sorrel,  11  Ala.  386;  Bailey  \.  Litien, 
52  Id.  282. 

As  to  the  remaining  land,  outside  of  the  settlement  for  the 
benefit  of  Mrs.  Mead,  it  is  subject  to  Lewis's  debt,  and  against 
such  liability  neither  Mead,  if  living,  nor  any  one  standing  in 
his  right,  can  successfully  claim  homestead  exemption.  So 
far  as  the  rights  of  the  parties  to  this  suit  are  concerned,  it  is 
Lewis's  property,  not  Mead's. 

In  the  suit  at  law,  the  attempt  is  to  subject  the  land  as 
Mead's.  The  present  suit  proceeds  against  it  as  the  property 
of  Lewis.  Of  course  both  cannot  succeed,  and  one  of  the 
suits  ought  to  be  abandoned.  It  is  not  a  case,  however,  where 
the  plaintiff  or  claimant  should  be  forced  to  elect  in  which 
court  he  will  proceed:  Rule  of  Practice,  113.  The  suit  at  law 
and  the  bill  in  chancery  are  not  instituted  for  the  same  claim, 
as  the  law  understands  that  phrase. 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  declaring  that  the  land  conveyed  to  Lewis,  for  the 
use  and  benefit  of  Mrs.  Mead,  now  Keel,  is  not  subject  to  com- 
plainant's claim,  and  as  to  that  part  of  the  land  the  bill  is 
dismissed.  As  to  the  residue  of  the  land,  the  complainant  is 
entitled  to  relief.  The  register  will  report  to  the  next  term  of 
the  chancery  court  the  amount  due  complainant  on  the  judg- 
ment against  Lewis,  with  interest  computed  to  the  coming  in 
of  the  report;  and  to  this  end  he  will  consider  the  testimony 


Dec.  1887.]  Green  v.  Jordan.  711 

on  file,  and  any  other  lawful  testimony  that  may  be  offered. 
All  other  questions  are  reserved  for  decision  by  the  chancellor. 
Reversed  and  remanded. 


Fraudulent  Convetances,  Instances  of:  Crawford  v.  Kirlcsey,  28  Am. 
Rep.  704,  and  note  721;  Clark  v.  Dcpew,  74  Am.  Dec.  717;  Castro  v.  Illkn, 
73  Id.  277;  remedies  of  judgment  creditor:  Logan  v.  Logan,  1  Am.  St.  Rep. 
212. 

Voluntary  Deed  from  Husband  to  Wife,  when  valid  as  against  cred- 
itors: Thompson  v.  Allen,  49  Am.  Rep.  IIG;  and  see  Warlick  v.  White,  41  Id. 
453;  Filley  v.  Register,  77  Am.  Dec.  522;  Belford  v.  Crane,  84  Id.  155;  Pike 
V.  Miles,  99  Id.  148;   Wilder  v.  Brooks,  88  Id.  49,  and  note  54. 


Green  v.  Jordan. 

[83  Alabama,  220.J 

Where  Sheriff's  Sale  of  Lands  under  Execution  is  Set  Asidb,  and 
the  deed  vacated,  after  the  purchaser  has  entered  into  possession,  hia 
continued  possession  thereafter  is  that  of  a  mere  trespasser. 

Plaintiff  in  Ejectment,  or  Statutory  Action  in  Nature  op  Ejectment, 
MAY  Recover  on  proof  of  prior  actual  possession  only  as  against  a  mere 
trespasser  in  possession,  without  regard  to  the  validity  or  sufficiency  of 
the  muniments  of  title  oflfered  in  evidence  to  support  a  recovery. 

Courts  of  Law  Take  No  Cognizance  of  Equitable  Estates,  and  deal  only 
with  legal  titles. 

To  Sustain  Ejectment,  or  Statutory  Action  in  Nature  of  Ejectment, 
except  as  against  a  mere  trespasser,  the  plaintiff  must  have  a  legal  title 
at  the  commencement  of  the  suit,  and  a  title  subsequently  accruing  will 
not  authorize  a  recovery. 

Description  of  Lands  in  Deed,  or  in  Complaint,  as  a  particular  quarter- 
section,  "  except  two  acres  in  the  southeast  comer,"  is  sufficiently  cer- 
tain and  definite;  the  exception  in  the  description  being  construed  to 
mean  two  acres  in  such  corner,  lying  in  a  square,  and  Ijounded  by  four 
equal  sides. 

Where  Complaint  Describes  Lands  Sued  for  aa  east  half  of  a  certaia 
tract,  a  deed  for  the  south  half  of  the  same  tract  is  properly  admissible 
in  evidence,  since  the  one  is  necessarily  overlapped  by  the  other  in  jiart. 

Tax  Receipts,  Showing  Payment  of  Taxes  on  Land  by  One  in  Possession, 
are  admissible  in  evidence  for  him  as  tending  to  show  both  a  claim  of 
ownership  and  the  extent  of  the  claimants'  possession. 

It  13  Unnecessary  to  Produce  Deeds  or  Other  Writincs,  or  account 
for  their  absence,  in  order  to  legalize  a  mere  incidental  mention  of  their 
existence  by  a  witness,  no  attempt  being  made  to  prove  their  contents 
or  legal  effect. 

Statutory  real  action  in  the  nature  of  ejectment  brought 
August  2,  1884,  by  Georgia  Ann  Jordan  against  J.  J.  Green 
and  Mrs.  Hooper,  to  recover  the  possession  of  certain  land 
described  in  the  complaint  as  "the  east  half  of  the  north  half 
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of  the  east  half  of  the  southwest  quarter  of  section  12,  town- 
ship 19,  range  26,  excepting  two  acres  in  the  southeast  corner, 
containing  eighteen  acres  more  or  less."  A  demurrer  to  the 
complaint  on  the  ground  that  "the  description  of  the  land 
sued  for  is  vague,  uncertain,  and  indefinite"  was  overruled, 
and  the  defendants  pleaded  not  guilty.  The  plaintiff  claimed 
title  under  a  deed  from  one  Holraan,  dated  September  21, 
1871,  and  another  deed  from  Holraan,  dated  August  15,  1884, 
after  the  commencement  of  the  action,  which  was  executed 
for  the  purpose,  as  alleged,  of  correcting  a  mistake  in  the 
description  of  the  land  in  the  former  deed.  The  defendants 
were  in  possession  when  the  action  was  commenced,  and  at 
the  date  of  the  last  deed  to  the  plaintiff.  Their  claim  of  title 
to  the  lands  was  based  upon  a  conveyance  made  to  them  bj 
the  sheriff  of  the  county;  they  showed  that,  in  1878,  the  de- 
fendant. Green,  commenced  suit  against  said  Holman,  and 
judgment  by  default  being  rendered  in  May,  1879,  the  land, 
which  had  been  attached  in  the  suit,  was  sold  by  the  sheriff 
under  execution,  and  a  sheriff's  deed  was  executed  to  Green 
and  George  W.  Hooper  as  the  purchasers.  This  judgment, 
on  motion  of  Holman,  was  set  aside  by  the  court  in  Novem- 
ber, 1881,  but  the  purchasers  at  the  execution  sale  continued 
in  possession  until  Hooper's  death,  in  July,  1883,  and  after 
his  death,  his  widow  (Mrs.  Hooper)  and  said  Green  continued 
in  possession  until  the  commencement  of  this  action  against 
them.  The  plaintiff  proved  her  possession  of  the  land  for 
several  years,  under  the  Holman  deed  first  above  mentioned, 
and  until  her  tenants  were  dispossessed  by  Green  and  Hooper, 
as  purchasers  at  the  sheriff's  sale,  and  she  offered  in  evidence 
both  of  the  Holman  deeds.  The  first  of  said  deeds  described 
the  land  as  the  south  half  of  the  forty-acre  tract,  and  the  de- 
fendants objected  to  its  admission  in  evidence  because  of  this 
variance;  and  they  objected  to  the  admission  of  the  second 
deed  in  evidence  because  of  its  execution  after  the  commence- 
ment of  the  suit,  and  while  they  were  in  the  adverse  poeees- 
eion  of  the  land.  Each  of  said  objections  was  overruled,  and 
the  defendants  excepted.  Other  evidence  offered  by  the 
plaintiff,  the  nature  of  which  sufl&ciently  appears  in  the  opin- 
ion, was  admitted,  against  the  objections  of  the  defendants,  to 
which  they  duly  excepted. 

John  M.  Chilton^  for  the  appellants. 
Oeorge  P.  Harrison,  Jr.,  contra. 


^ 
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By  Court,  Somerville,  J.  1.  The  Betting  aside  of  the  sher- 
iff's sale  of  the  lands  in  controversy,  and  the  vacating  of  the 
sheriff's  deed  under  which  the  defendants  claimed  title,  an- 
nulled the  only  muniment  of  title  which  they  had,  and  left 
them  in  the  possession  of  the  lands  thereafter  as  mere  tres- 
passers: Scranton  v.  Ballard,  64  Ala.  402. 

2.  The  plaintiff  might,  therefore,  be  entitled  to  recover 
against  the  defendant  on  the  strength  of  her  prior  actual  pos- 
session of  the  premises,  apart  from  the  validity  or  sufficiency 
of  the  muniments  of  title  introduced  by  her:  Wilson  v.  Glenn, 
68  Ala.  383;  EaUn  v.  Brewer,  58  Id.  579. 

3.  The  deed  of  August  15,  1884,  having  been  executed  by 
Holman  to  the  plaintiff  after  the  commencement  of  this  suit, 
would  not  avail  to  support  a  recovery  in  this  action,  and  was 
improperly  admitted  in  evidence.  It  may  be  that  the  plain- 
tiff had  an  equitable  title  to  the  land  obtained  through  Hol- 
man's  deed  executed  to  her  in  September,  1871,  in  which 
there  entered  a  mere  mistake  of  description,  and  that  a  court 
of  equity  would  perfect  her  title  by  compelling  specific  per- 
formance. But  courts  of  law  take  no  cognizance  of  equitable 
estates.  They  deal  only  with  legal  titles:  Hooper  v.  C.  <Sc  M. 
Ry  Co.,  78  Ala.  213.  To  support  ejectment,  the  plaintiff  must 
have  title  at  the  commencement  of  the  suit,  and  a  title  subse- 
quently accruing  will  not  authorize  a  recovery:  Goodman  v. 
Winter,  64  Id.  411;  38  Am.  Rep.  13;  Pollard  v.  Hanrick,  74 
Ala.  334.  It  has  accordingly  been  held  by  this  court  that  the 
admission  in  evidence  of  a  patent  issued  since  the  commence- 
ment of  an  action  of  ejectment  is  error,  except  where  a  legal 
inchoate  title  to  the  same  land  sufiBcient  to  maintain  the  suit 
had  previously  been  shown  in  evidence.  It  is  then  admissible 
only  to  repel  the  attack  on  the  previous  inchoate  right:  John- 
son V.  McGehee,  1  Id.  186;  Jones  v.  Inge,  5  Port.  327;  Bullock 
V.  Wilson,  5  Id.  338.  Under  this  principle,  the  deed  in  ques- 
tion should  have  been  excluded.  It  did  not  relate  back  to 
the  commencement  of  the  suit,  under  the  doctrine  of  relation. 
An  equity  cannot  be  thus  perfected  into  a  legal  title,  after  suit 
brought,  by  voluntary  conveyance  so  as  to  support  an  action 
of  ejectment  which  would  otherwise  not  be  maintainable: 
Sedgwick  and  Wait  on  Trial  of  Title  to  Land,  2d  ed.,  sees. 
454,  495,  541,  795.  The  case  of  Ridgway  v.  Glover,  60  Ala.  181, 
involved  the  execution  of  a  sheriff's  deed,  made  under  order 
of  court,  and  in  its  presence;  and  may  on  that  ground  be  dis- 
tinguished from  the  case  of  a  voluntary  conveyance,  if  that 
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decision  can  bo  sustained  at  all  as  sound  in  logic  or  as  sup- 
ported by  authority. 

4.  The  description  of  the  land  in  the  complaint,  as  well  as 
that  in  the  deed  of  September,  1871,  from  Ilolman  to  the  plain- 
tiff, was  sufficiently  certain  and  definite.  The  phrase  ''except 
two  acres  in  the  southeast  corner"  must  be  construed  to  mean 
two  acres  in  such  corner,  lying  in  a  square,  and  bounded  by 
four  equal  sides:  Doe  v.  Clayton,  81  Ala.  391 ;  WilJcinson  v.  Roper, 
7i  Id.  141;  L.  &  N.  R.  R.  Co.  v.  Boylcin,  76  Id.  560. 

5.  The  deed,  on  its  face,  included  a  portion  of  the  land  de- 
scribed in  the  complaint,  the  deed  describing  the  south  half  of 
a  certain  tract,  and  the  complaint  describing  the  cast  half  of 
the  same  tract.  The  one,  therefore,  overlapped  the  other  in 
part,  and  the  objection  to  the  admission  of  the  deed  in  evi- 
dence was  for  this  reason  properly  overruled. 

6.  The  payment  of  taxes  on  land,  taken  in  connection  with 
an  actual  possession  by  the  tax-payer,  and  other  facts  in  evi- 
dence, tended  to  show  both  a  claim  of  ownership,  and  the 
extent  of  the  claimant's  possession.  Tax  receipts,  therefore, 
showing  such  payments,  are  admissible  in  evidence  when  of- 
fered in  support  of  actual  possession:  Baucum  v.  George,  65 
Ala.  259;  Jay  v.  Stein,  49  Id.  514;  Angell  on  Limitations,  sec. 
396,  note  6,  sec.  397. 

7.  The  parts  of  the  deposition  of  Stephen  Holman,  to  which 
objections  were  taken,  contained  mere  incidental  references  to 
certain  deeds  of  conveyance.  No  effort  was  made  to  prove 
the  contents  or  legal  effect  of  such  writings.  It  was  unneces- 
sary, therefore,  to  produce  the  writings  or  account  for  their 
absence,  in  order  thus  to  legalize  a  mere  mention  of  their  ex- 
istence: Hancock  v.  Kelly,  81  Ala.  368. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Ejectment,  Title  Requisite  to  Maintain  Action  of:  Huntington  v. 
JeweU,  95  Am.  Dec.  788;  Boioe  v.  Beckett,  95  Id.  676. 

Constructive  Possession  Sufficient  to  Maintain  Possessory  Action: 
Anderson  v.  Ilapler,  85  Am.  Dec.  323,  note. 

Plaintiff  in  Ejectment  is  Entitled  to  Recover  against  mere  intruder 
without  title,  upon  showing  that  his  ancestor  died  in  possession  of  the  land: 
Mohky  V.  Bruner,  98  Am.  Dec.  360. 

Ejectment  against  Vendee  in  Possession  of  land  under  contract  of 
purchase  refusing  to  perform:  Hicks  v.  Lovell,  49  Am.  Rep.  679;  and  see 
Txoyman  v.  Hawley,  18  Id.  661;  Harris  v.  Frink,  10  Id.  318. 
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Alabama    Great    Southern  Railroad  Company 
V,  Yarbrough. 

[83  Alabama,  238.1 

Contributory  Negligence.  —  A  person  is  not  a  trespasser  who,  by  tho 
conductor's  permission,  is  on  a  freight-car  while  it  is  being  loaded,  nor 
is  his  presence  there  contributory  negligence,  unless  it  was  known  to 
him  that  tho  conductor  exceeded  his  authority  in  granting  such  per- 
mission. 

In  Action  for  Damages  for  Personal  Injury,  Loss  or  Diminution  op 
Capacity  to  follow  the  plaintiflF's  usual  business  or  employment  is  a 
proper  subject  for  compensation.  The  extent  and  nature  of  plaintifif 's 
business,  £ind  his  physical  capacity  to  perform  work  at  the  time  he  was 
injured,  may  be  shown;  and  where  one  of  the  injuries  sustained  was  the 
breaking  of  an  arm,  it  is  competent  for  him  to  prove  that  his  other  arm 
had  been  previously  disabled,  not  as  an  element  of  recoverable  damages, 
but  as  showing  the  decreased  capacity  produced  by  the  injury  com- 
plained of. 

Opinion  Evidence.  —  In  an  action  against  a  railroad  company  for  personal 
injuries  sustained  by  the  plaintiff,  caused  by  a  steam-shovel,  the  testi- 
mony of  the  person  who  was  operating  the  shovel,  that  "after  it  had 
started,  and  plaintiff  had  placed  himself  under  it,  no  human  effort  could 
have  prevented  the  lever  or  the  bucket  from  swinging  to  its  accustomed 
place,"  is  not  the  statement  of  mere  opinion,  but  of  the  result  of  per- 
sonal observation  and  knowledge  as  to  a  collective  fact,  and  may  b© 
properly  received  in  evidence. 

Action  by  one  Yarbrough  against  the  Alabama  Great 
Southern  Railroad  Company  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  through  the  alleged  negli- 
gence of  the  defendant's  servants.  At  the  time  of  the  injury, 
the  plaintiff  was  standing  on  one  of  the  defendant's  card  while 
it  was  being  loaded  with  slag  by  means  of  the  steam-shovel ; 
and  the  plaintiff  testified  in  his  own  behalf  that  the  conduc- 
tor of  the  defendant's  train  informed  him  "he  could  stand  on 
the  car,  and  pick  the  scrap-iron  out  of  the  slag  as  it  was 
loaded."  To  this  testimony  the  defendant  objected,  and  duly 
excepted  to  its  admission.  The  plaintiff  further  testified,  in 
answer  to  a  question  by  his  own  attorney,  "that  he  had  been 
shot  in  the  other  arm  during  the  late  war,  and  had  but  little 
use  of  that  arm  since";  and  the  question  and  answer  were 
admitted  as  evidence,  against  the  objection  and  exception  of 
the  defendant.  Two  other  witnesses,  introduced  by  the  plain- 
tiff, testified  in  substance  that  the  steam-shovel  could  have 
been  easily  stopped  after  it  had  started,  in  time  to  prevent  the 
accident.  The  conductor  of  the  train  was  examined  as  a 
witness  for  the  defendant,  and  denied  that  ho  had  ever  given 
the  plaintiff  permission  to  stand  on  the  car,  and  said  that  ho 
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had  warned  him  against  the  danger.     Other  facts  appear  in 
the  opinion. 

Denson  and  Dobbs,  and  Wood  and  Wood,  for  the  appellant. 
S.  L.  Weaver,  and  Stiles  and  Purser,  contra. 

By  Court,  Clopton,  J.  It  was  specially  pleaded  that  plain- 
tiff contributed  to  his  own  injury  in  this,  as  is  claimed,  that  he 
was  wrongfully  on  the  car  of  the  defendant  while  it  was  being 
loaded  with  slag.  To  disprove  this,  the  plaintiff  was  permit- 
ted to  testify  that  the  conductor  had  previously  informed  him 
that  he  could  stand  on  the  car  and  pick  the  scrap-iron  out  of 
the  slag,  while  it  was  being  loaded.  It  is  contended  that  the 
evidence  is  illegal  by  reason  of  the  conductor's  want  of  au- 
thority to  grant  such  permission.  The  conductor  was  an  agent 
of  the  defendant  corporation,  having  tlie  control  and  manage- 
ment of  the  train,  and  charged  with  its  operation.  Being  thus 
charged,  his  permission  for  the  plaintiff  to  stand  on  the  car  is 
not  outside  of  the  scope  of  his  authority,  though  he  may  have 
been  guilty  of  a  breach  of  duty  for  which  he  is  answerable  to 
the  company,  A  person  riding  without  paying  fare,  by  per- 
mission of  the  conductor,  is  not  a  trespasser,  though  the  train 
is  not  intended  and  operated  for  the  carriage  of  passengers, 
and  though  the  conductor  has  no  authority  to  permit  such 
person  to  ride.  The  plaintiff,  as  between  himself  and  the  de- 
fendant, was  not  a  trespasser,  nor  wrongfully  on  the  car,  so  as 
to  constitute  the  act,  in  itself,  contributory  negligence,  if  he 
was  on  the  car  by  permission  of  the  conductor,  unless  it  was 
known  to  him  that  the  conductor  exceeded  his  authority:  Wil- 
ton V.  Middlesex  R  R.  Co.,  107  Mass.  108;  9  Am.  Rep.  11; 
Gradin  v.  St.  Paul  etc.  Ry  Co.,  11  Am.  &  Eng.  R.  R.  Cas. 
644;  2  Wood's  Railway  Law,  sec.  298.  For  this  purpose  the 
evidence  was  admissible. 

2.  The  general  rule  is,  that  the  party  injuring  another  by 
a  wrongful  act  is  liable  for  all  the  direct  injury  consequent 
thereto,  though  it  may  not  have  been  contemplated  as  the 
probable  result.  The  loss  or  diminution  of  capacity  to  follow 
one's  usual  business  or  employment  is  a  proper  subject  for 
compensation.  The  extent  and  nature  of  the  business  or  em- 
ployment of  the  plaintiff,  and  of  his  physical  capacity  to  per- 
form the  work  at  tiie  time  he  was  injured,  may  be  shown.  One 
of  the  injuries  suffered  by  plaintiff  was  the  breaking  of  his 
arm.     As  tending  to  show  the  extent  of  the  decrease  of  his 
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capacity  to  work  and  pursue  his  employment,  it  was  competent 
to  prove  that  his  other  arm  had  been  previously  disabled;  not 
as  an  element  of  recoverable  damages,  but  to  aid  in  estimating 
a  fair  and  just  compensation  for  the  decreased  capacity  pro- 
duced by  the  injury.  But  the  evidence  should  bo  confined  to 
the  fact  and  extent  of  the  previous  disability,  and  not  extended 
to  a  detail  of  the  circumstances  under  which  it  occurred. 
While  the  question  propounded  is  proper,  the  answer  of  the 
witness  is  not  responsive,  and  is  otherwise  objectionable.  It 
does  not  state,  except  inferentially,  the  disability,  its  nature 
and  extent.  When,  where,  and  how  it  occurred,  are  imma- 
terial and  irrelevant  inquiries.  The  answer  should  have  been 
excluded  on  the  objection  of  the  defendant. 

3.  The  car  was  loaded  with  slag,  by  means  of  a  shovel  oper- 
ated by  steam.  The  defendant  offered  to  prove  by  the  witness 
Schwartz,  who  was  operating  the  shovel,  that  after  it  had 
started,  and  plaintiff  had  placed  himself  under  it,  no  human 
effort  could  have  prevented  the  lever  or  bucket  from  swinging 
to  its  accustomed  place.  The  evidence  was  excluded.  The 
plaintiff  had  previously  testified  that  he  was  standing  in  tho 
end  of  the  car  which  had  been  loaded,  and  on  seeing  the  lever 
swing  around  he  ran  to  the  unloaded  end  of  the  car,  when  he 
was  struck  by  the  bucket  suspended  to  the  lever,  and  if  he  had 
remained  where  he  was  he  would  not  have  been  struck  by  the 
bucket,  but  might  have  been  by  the  lever.  The  manifest  pur- 
pose of  the  evidence  is  to  show  that  when  plaintiff's  peril  was 
discovered,  the  swinging  of  the  lever  could  not  have  been  pre- 
vented so  as  to  avoid  the  injury.  The  testimony  is  objected 
to  on  the  ground  that  it  is  the  opinion  of  the  witness.  Gen- 
erally, a  witness  can  testify  only  to  facts,  and  mere  opinion  is 
not  received  unless  the  witness  is  an  expert,  and  it  relates  to  a 
matter  as  to  which  the  jury  are  unable  to  draw  correct  infer- 
ences from  the  facts  proved.  But  facts  are  frequently  collec- 
tive, and  a  combination  of  the  known  elements  may  be 
expressed  in  the  form  of  conclusion  or  inference.  Such  infer- 
ence is  received,  not  as  founded  on  the  judgment  of  the 
witness,  but  as  the  result  of  his  personal  observation  and. 
knowledge,  and  as  "  an  equivalent  to  a  specification  of  the 
facts,"  because  necessarily  involved.  The  evidence  offered 
falls  within  this  rule.  It  is  not  the  statement  of  mere  opinion, 
but  of  the  result  of  personal  observation  and  knowledge  as  to- 
a  collective  fact,  the  witness  being  subject  to  cross-examination 
as  to  the  simple  facts  so  combined,  and  the  sufficiency  of  his 


718  CuAMPTON  V.  Prince.  [Alabama, 

knowledge:  Pollock  v.  Gnntt,  69  Ala.  373;  Ware,  Murphy,  &  Co. 
V.  Morgan,  67  Id.  461;  S.  &  N.  Ala.  R.  R.  Co.  v.  McLendon,  63 
Id.  266;  1  Wharton  on  Evidence,  sees.  510-513. 

The  record  does  not  show  that  exception  was  taken  to  the 
refusal  of  the  court  to  give  the  several  charges  asked  by  the 
defendant.     Wo  cannot  properly  consider  them. 

Reversed  and  remanded. 


Trespasser  on  Premises  op  Railroad  Company,  Who  Regarded  as: 
Louisville  etc.  R.  R.  Co.  v.  Phillips,  2  Am.  St.  Rep.  155,  and  cases  collected  in 
note  163;  duty  of  raih-oad  company  towards  trespassers:  Baltimore  etc.  R.  R. 
Co.  V.  State,  50  Am.  Rep.  233;  Frazer  v.  South  and  NoHh  Ala.  R.  R.  Co.,  60 
Id.  145;  Vichshurg  etc.  R.  R.  Co.  v.  McGowan,  52  Id.  205,  and  note  208; 
trespassers  on  engine  with  assent  of  engineer,  company  not  liable  for  injury: 
Darwin  v.  Railroad  Company,  55  Id.  32,  and  note  42. 

Damages  for  Personal  Injttries,  Elements  of:  See  InteitiatioTial  etc.  R. 
R.  Co.  V.  Terry,  50  Am.  Rep.  529;  Cincinnati  etc.  R.  R.  Co.  v.  Eaton,  48  Id. 
179;  Clapp  V.  Minneapolis  etc.  R.  R.  Co.,  1  Am.  St.  Rep.  629;  Coole  v.  England, 
92  Am.  Dec.  628,  note. 

Opinion  Evidence,  when  Competent:  Baltimore  etc.  Tump.  Co.  v.  Cassell, 
59  Am.  Rep.  175,  and  note  176;  Carthage  Tump.  Co.  v.  Andrews,  52  Id.  653; 
and  see  note  on  expert  testimony,  Hammond  v.  Woodman,  66  Am.  Dec.  22S- 
246. 


Crampton  V.  Peinoe. 

[83  Alabama,  246.] 

Vendor's  Lien — Title  Made  in  Name  op  Third  Person. — Where  the 
purchaser  of  land  gives  hia  note  for  the  unpaid  balance  of  purchase- 
money,  but  at  his  request  the  legal  title  is  made  to  a  third  person,  the 
vendor's  lien  for  the  unpaid  purchase-money  attaches,  without  any  spe- 
cial agreement  for  its  retention,  and  follows  the  land  in  the  hands  of 
suc'a  grantee. 

Burden  of  Proving  Waiver  op  Vendor's  Lien,  as  between  vendor  and 
purchaser,  is  cast  on  the  latter. 

Enforcement  of  Vendor's  Lien  —  Coverture  as  a  Defense.  —  Where  a 
married  woman  purchases  land  through  the  agency  of  her  husband,  who, 
in  her  name  and  by  her  authority,  executes  a  promissory  note  for  the  un- 
paid balance  of  purchase-money,  her  coverture  is  no  defense  to  a  suit  in 
equity  to  enforce  a  vendor's  lieu  on  the  land,  but  is  a  defense  to  an 
action  against  her  at  law  on  the  note. 

Purchaser  cInnot  Claim  Abatement  of  Purchase-money  because  of 
Deficiency  of  a  few  feet  less  in  depth  than  stated  in  the  deed,  it  ap- 
pearing that  the  lot  was  sold  in  gross,  that  no  representations  were  made 
as  to  its  area,  and  that  the  boundaries  were  patent  to  ordinary  observa- 
tion and  well  known  to  the  purchaser. 

Settled  Rule  in  Description  of  Boundaries  to  Land  is,  that  monu- 
ments, whether  natural  objects  or  artificial  marks,  are  allowed  to  domi- 
nate courses  and  distances  given  in  deeda. 
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Bill  in  equity  filed  by  Mrs.  Prince  against  Mrs.  Crampton, 
her  husband,  O.  L.  Crampton,  and  one  Luling,  seeking  to  en- 
force a  vendor's  lien  in  the  plaintifif's  favor,  for  a  balance  of 
purchase-money  due  and  unpaid,  as  evidenced  by  Mrs.  Cramp- 
ton's  promissory  note  for  one  hundred  and  fifty  dollars,  made 
payable  to  Mrs.  Prince,  or  order,  and  signed  in  the  name  of 
Mrs.  Crampton,  by  her  husband,  as  agent.  The  agreed  con- 
sideration for  the  land  was  seven  thousand  dollars,  of  which 
amount  four  thousand  dollars  was  advanced  to  or  for  Mrs. 
Crampton  by  the  defendant  Luling,  to  whom  a  conveyance 
was  executed  by  Mrs.  Prince,  at  the  request  of  Mrs.  Cramp- 
ton. Luling  then  conveyed  to  Mrs.  Crampton,  taking  a 
mortgage  on  the  property  from  her  and  her  husband  to  secure 
the  amount  so  advanced.  This  mortgage  was  paid  and  satis- 
fied. Mrs.  Crampton  demurred  to  the  bill  for  want  of  equity, 
the  bill  showing  that  she  had  purchased  the  land  from  Luling, 
and  not  from  Mrs.  Prince,  and  that  the  vendor's  lien  was 
waived  by  the  acceptance  of  her  note  for  the  unpaid  balance 
due  by  Luling;  and  in  her  answer  she  setup  substantially  the 
same  defense.  She  likewise  claimed  an  abatement  of  the  pur- 
chase-money to  the  extent  of  the  balance  unpaid,  by  reason  of 
an  alleged  deficiency  in  the  quantity  of  land  stated  in  the 
deed.  Other  facts  appear  in  the  opinion.  The  chancellor 
rendered  a  decree  for  the  complainant,  which  decree  is  here 
assigned  as  error. 

F.  G.  Bromberg,  for  the  appellant. 

G.  L.  and  H.  T.  Smith,  contra. 

By  Court,  Somerville,  J.  1.  The  bill  alleges,  and  th<? 
proof  shows,  that  the  land  in  controversy  was  negotiated  for, 
and  in  truth  and  fact  purchased  by,  the  appellant,  Mrs. 
Crampton,  through  the  agency  of  her  husband,  who,  in  her 
name,  and  by  her  authority,  executed  the  note  described  in 
the  bill  which  is  claimed  to  constitute  a  vendor's  lien  on  the 
land.  The  legal  title  was  conveyed  by  the  owner,  Mrs.  Prince, 
to  Luling,  at  the  request  of  Mrs.  Crampton,  and  for  her  con- 
venience. There  is  nothing  in  the  record  to  support  the  as- 
sertion that  Luling  was  the  original  purchaser  from  the 
complainant.  Where  an  oral  negotiation  is  thus  made  by 
a  purchaser  of  land,  and  by  his  request  or  permission  the 
legal  title  is  made  to  another  person,  the  vendor's  lien  for 
the   unpaid   purchase-money   attaches,  without   any   special 
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agreement  for  its  retention,  and  follows  the  laud  in  the 
hands  of  the  grantee,  who  is  bound  by  this  special  equity 
affecting  it  as  a  charge,  of  which  he  may  have  notice:  Pyland 
V.  ReeveSf  53  Ala.  132;  25  Am.  Rep.  605;  Moore  v.  Worthy,  56 
Ala.  163;  Sims  v.  National  Corn..  Bank,  73  Id.  248. 

The  vendor's  lien  exists,  therefore,  unless  it  is  shown 
to  have  been  waived  or  abandoned  by  some  act  of  the  com- 
plainant, and  the  burden  of  proving  such  waiver  is  cast  on 
the  defendants,  who  assert  it  as  a  fact:  Owen  v.  Bankheady 
76  Ala.  143.  No  fact  is  shown  by  the  record  indicating 
such  intention  on  the  complainant's  part.  The  dealings  be- 
tween Luling  and  Mrs.  Crampton,  whatever  may  have  been 
their  effect  as  between  themselves,  could  not  affect  the  rights 
of  the  complainant  in  this  case,  Luling  himself  setting  up 
no  priority  of  lien  on  the  land,  —  his  mortgage  debt  having 
been  satisfied. 

2.  The  coverture  of  Mrs.  Crampton,  while  it  may  have 
been  a  complete  defense  to  an  action  against  her  at  law  on 
her  note,  was  no  answer  to  a  suit  in  equity  to  enforce  a  ven- 
dor's lien  against  the  land  sold  by  the  complainant.  It  is  as 
unconscionable  for  a  married  woman  to  get  the  land  of 
another,  and  keep  it  without  paying  the  purchase-money,  as 
for  one  sui  juris  to  do  the  same  thing:  Carver  v.  Eads,  65 
Ala.  190;  Pylant  v.  Reeves,  53  Id.  132;  25  Am.  Rep.  605. 

3.  Under  the  facts  of  this  case,  the  defendant  had  no 
right  to  abate  the  amount  of  the  purchase-money  on  account 
of  the  alleged  deficiency  of  the  land  described  in  the  deed. 
This  supposed  deficiency  arises  from  the  fact  that  the  lot 
sold  lacks  about  five  feet  of  being  as  deep  as  stated  in  the 
deed  from  complainant  to  Luling.  The  error,  therefore,  is 
one  of  estimated  distances  in  measurement.  The  testimony 
shows  very  clearly  that  the  complainant  owned  and  occupied 
what  was  known  as  "the  Ingersoll  property";  that  no  rep- 
resentations were  made  as  to  its  area;  that  it  was  sold  in 
gross,  and  not  by  the  foot;  and  that  the  extra  five  feet 
claimed  by  the  purchaser  was  no  part  of  the  property.  The 
important  fact  is  shown,  moreover,  that  the  lot  in  contro- 
versy was  bounded  on  three  sides  by  a  brick  wall,  and  on 
the  remaining  side  by  an  iron  fence,  all  of  which  was  patent 
to  ordinary  observation  and  known  to  the  purchaser.  The 
deed  described  it  as  bounded  on  the  east  side  by  Conception 
Street,  and  on  the  other  three  sides  by  other  lots  of  land 
which  are  definitely  described.     The  settled  rule  in  the  de- 
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scription  of  boundaries  to  land  is,  that  monuments,  whether- 
natural  objects  or  artificial  marks,  arc  allowed  to  dominate^ 
courses  and  distances  given  in  deeds:  1  Greenl.  Ev.,  14tl>. 
ed.,  sec.  301,  p.  392,  note  2.  For  this  reason,  abutting  lands,., 
when  definitely  described,  control  courses  and  distances,, 
especially  where  they  are  not  actually  marked  ofi",  but  ar& 
arrived  at  by  estimation :  3  Washburn  on  Real  Property,  Stb 
ed.,  427-434;  Younkin  v.  Cowan,  34  Pa.  St.  198;  White  \. 
Williams,  48  N.  Y.  344.  The  reason  of  the  rule  is,  that 
where  there  is  a  discrepancy  between  two  descriptions,  the- 
one  will  be  adopted  as  to  which  there  is  least  liability  of 
mistake:  Miller  v.  Cherry,  3  Jones  Eq.  29,  Rejecting  the- 
description  which  is  most  apt  to  be  erroneous,  the  law  re- 
gards it  as  a  mere  misdescription,  and  not  as  a  warranty  of 
the  quantity  of  land  intended  to  be  conveyed:  Rogers  v^ 
Peebles,  72  Ala.  529;  Wright  v.  Wnght,  34  Id.  190;  3  Wash-- 
burn  on  Real  Property,  430,  431. 

Under  the  foregoing  principles,  the  demurrer  to  the  bill  wa»^ 
properly  overruled  by  the  chancellor. 

The  other  assignments  of  error  do  not  reach  the  merits  ot 
the  case,  and  need  not  be  considered. 

The   decree   rendered    is   free   from   error,   and    must    be. 
affirmed. 


Vendor's  Lien,  Existence,  Waiver,  and  AssiGNABiLrrr  of:  Schneblyrz. 
Ragan,  28  Am.  Dec.  195,  and  note  199;  Oee  v.  McMillan,  58  Am.  Rep.  315? 
Shan  V.  Campbell,  36  Id.  493;  Madden  v.  Barnes,  30  Id.  703;  Andrus  v. 
Coleman,  25  Id.  289;  Kendrick  v,  Erjgleston,  41  Id.  90;  Fouch  v.  Wilson,  28  IcL 
651;  Fonda  v.  Jcmes,  2  Id.  669;  Hecht  v.  Spears,  11  Id.  784. 

Subsistence  of  Vendor's  Lien  against  Married  "Women:  Kent  v.  Oer~ 
hard,  34  Am.  Rep.  612. 

Vendor  Who  has  Executed  only  Bond  to  Convey  has  Lien  foe  Unpaid 
Purchase- MONEY:  Stevens  v.  Chadvnck,  15  Am.  Rep.  348. 

Boundaries  of  Lands,  What  Controls:  See  Paul  v.  Carver,  67  Am.  Dete. 
607;  FrankUn  v.  Dorland,  87  Id.  Ill;  Stafford  v.  King,  94  Id.  304. 
Am.  St.  Rkp.,  Vol.  HI.  —46 
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iPowEB  OP  Attorney  Authorizing  Agent  to  Sell  principal's  lands  at  a 
price  not  less  than  a  specified  sum  imposes  upon  the  agent  the  duty  of 
selling  and  accounting  for  the  highest  price  obtainable,  although  the 
power  was  executed  upon  a  valuable  consideration  paid  by  the  agent, 
and  this  latter  fact  does  not  authorize  the  agent  to  reserve  or  acquire  for 
himself  any  interest  in  the  purchase. 

Purchaser  from  Agent.  Who  Allows  the  latter  to  acquire  an  interest  in 
the  purchase  in  violation  of  his  contract  with  his  principal,  is  not  a 
bonajide  purchaser,  so  as  to  entitle  him  to  protection  against  the  right 
of  the  principal  to  set  the  sale  aside. 

©N  Bill  by  Principal  to  Set  Aside  Contract  of  Sale  made  by  his 
agent,  on  the  ground  of  fraud  and  collusion  between  the  agent  and  pur- 
chaser, an  averment  that  plaintiff  "immediately  after  learning  that  said 
pretended  sale  had  been  made  repudiated  it,  tendered  back  the  money 
and  notes,  and  notified  defendants  that  he  would  not  comply  with  such 
contract,"  sufficiently  sustains  the  equity  of  the  bill  on  demurrer;  but 
before  relief  will  be  granted  under  the  bill,  the  money  and  notes  must 
be  brought  into  court. 

Upon  Bill  for  Reformation  of  Written  Contract  on  the  ground  of 
mistake,  whether  it  is  necessary  to  allege  and  slTow  a  prior  requ«st  for 
the  correction  of  the  mistake,  quoere. 

Equity  having  Acquired  Jurisdiction  for  one  purpose  strictly  equitable 
will  dispose  of  the  whole  controversy,  even  though,  in  so  doing,  it  may 
5)0  called  on  to  administer  relief  which  pertains  to  courts  of  common 
law. 

Bill  to  rescind  a  contract  for  the  sale  of  land,  on  the  ground 
of  fraud  and  collusion  between  plaintiff's  agent  and  the  pur- 
chaser, and  also  to  reform  the  power  of  attorney  under  which 
such  agent  acted.  The  substance  of  the  power  is  stated  in 
the  opinion.  The  bill  alleges  that  the  writing,  "by  mistake 
and  inadvertence,"  failed  to  express  the  real  contract  of  the 
parties,  to  wit,  that  one  fifth  of  the  purchase-money  in  the 
-event  of  a  sale  was  to  be  paid  in  cash,  and  that  the  five  thou- 
sand dollars  paid  in  hand  was  to  be  considered  a  part  thereof 
The  bill  alleges  that  the  contract  between  the  agent  and  pur- 
chaser was  fraudulent  and  collusive,  for  the  reason  that  the 
agent  knew  and  concealed  the  facts  that  the  purchaser  was  a 
minor,  had  no  visible  property,  and  was  insolvent,  and  because 
there  was  an  understanding  and  agreement  between  them  at 
the  time  of  the  pretended  sale  that  the  agent  was  to  have  an 
interest  in  said  real  estate. 

S.  J.  and  B.  L.  Hibbard,  for  the  appellants. 

Hewitt,  Walker,  and  Porter,  and  Martin  and  McEachin,  for 
€he  respondent. 
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By  Court,  Stone,  C.  J.  The  Louisville  and  Nashville  Rail- 
road Company,  by  power  of  attorney  bearing  date  December 
16,  1886,  empowered  Miller  &  Co.  to  make  sale  of  certain 
lands  and  mineral  interests,  at  any  time  within  thirty  days, 
and  "  at  a  sum  not  less  than  five  hundred  thousand  dollars." 
The  contract,  or  power,  whichever  it  may  be  termed,  has  an 
additional  stipulation,  which  is  unusual  in  such  instruments. 
It  contains  no  stipulation  for  compensation  to  the  agents  mak- 
ing the  sale;  but  if  it  were  simply  silent  on  this  subject,  the 
law  would  imply  a  promise  to  make  reasonable  payment  for 
the  services  to  be  rendered.  It  is  not  silent.  On  the  con- 
trary, it  recites  a  consideration  of  five  thousand  dollars  paid 
or  to  be  paid  to  the  railroad  company,  for  the  thirty  days* 
privilege  of  making  the  sale.  Options  to  buy  and  options  to 
sell  are  sometimes  bought  and  sold.  To  purchase,  and  at  large 
price,  the  privilege  of  becoming  the  agent  of  another  to  make 
a  sale  is  certainly  an  anomaly.  It  is  an  anomaly,  because  the 
agent  stands  in  a  fiduciary  relation  to  his  principal,  and  is 
not  permitted  to  be  interested  in  the  purchase,  nor  to  make  a 
profit  on  the  transaction  beyond  his  reasonable  compensation: 
2  Addison  on  Contracts,  924;  Adams  v.  Sayre,  76  Ala.  509.  In 
the  present  case  the  agent  was  authorized  to  sell  at  not  less 
than  five  hundred  thousand  dollars;  and  he  was  to  sell  as 
agent.  It  was  his  duty  to  sell  for  as  much  more  as  he  could 
obtain,  and  whatever  sum  he  might  realize  above  the  fixed 
minimum  of  five  hundred  thousand  dollars  he  was  bound  to 
account  for  to  his  principal.  Other  clauses  of  the  instrument 
might  be  commented  on,  but  we  need  not.  Parties,  how- 
ever, if  sui  juris,  may  make  their  own  contracts;  and  if  they 
violate  no  principle  of  law  or  of  public  morality,  they  must 
perform  their  contracts  as  they  make  them.  It  is  our  prov- 
ince to  enforce,  not  to  make,  contracts  for  parties. 

What  we  have  to  say  in  this  case  will  be  confined  to  the 
case  made  by  the  bill. 

The  bill  charges  that  the  alleged  sale  was  to  a  minor,  known 
to  Miller  to  be  such,  and  that  the  alleged  purchaser  had  no 
property,  which  Miller  also  knew.  It  also  charges  that  Miller 
was  to  have  an  interest  in  the  purchase.  Each  of  these 
charges,  unexplained  and  unrebutted,  implies  bad  faith  and 
fraud  on  the  part  of  Miller,  and  prima  facie  arms  the  railroad 
corporation  with  the  right  to  disafiirm  and  annul  the  contract 
of  sale.  And  Jones  cannot  claim  to  be  an  innocent  6o)ia^cZe 
purchaser,  if  he  allowed  the  complainant's  agent,  with  whom 
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he  made  the  contract,  to  acquire  an  interest  with  him  in  the 
purchase.  True,  the  averments  of  the  bill  as  to  the  nature 
and  extent  of  the  interest  Miller  was  to  have  are  not  very  spe- 
cific: See  Flewellen  v.  Crane,  58  Ala.  627;  Chamberlain  v.  Dor- 
rance,  69  Id.  40;  but  we  think  them  sufficient  to  uphold  the 
equity  of  the  bill,  at  this  stage  of  the  litigation.  If  deemed 
advisable,  the  charges  can  be  made  more  specific. 

Many  of  the  grounds  of  demurrer  complain  that  the  com- 
plainant fails  to  tender  the  notes  and  money  to  the  purchaser, 
and  yet  claims  rescission.  The  bill  avers  that  "  on  the  eigh- 
teenth day  of  January,  1887  [the  alleged  sale  was  made 
January  14,  1887],  and  immediately  after  it  was  known  to 
orator  that  the  said  pretended  sale  had  been  made,  orator  ten- 
dered to  said  Miller  the  said  money  and  notes,  repudiated  the 
said  pretended  and  unauthorized  contract  of  sale,  and  notified 
said  Miller  and  said  Jones  that  orator  would  not  comply  with 
such  contract."  This  averment  would  probably  have  been 
more  complete,  if  it  had  ofiered  to  bring  the  money  into  court, 
to  abide  any  order  the  court  might  make,  and  to  bring  in  the 
notes  to  be  restored  to  Jones,  or  to  be  canceled.  But  at  the 
present  stage  of  the  proceedings  we  do  not  consider  this  omis- 
sion fatal  to  the  equity  of  the  bill.  Of  course,  the  chancellor 
will  not  grant  .the  relief  prayed  for  without  requiring  the  com- 
plainant to  do  equity. 

If  reformation  of  the  contract  was  the  sole  purpose  for  which 
the  bill  was  filed,  it  would  then  become  necessary  to  inquire 
whether  Miller  should  not  have  been  requested  to  correct  the 
alleged  mistake  before  filing  the  bill  to  have  it  corrected: 
Bobbins  v.  Battle-House  Co.,  74  Ala.  499.  We  have  seen  above, 
however,  that  the  bill  rests  on  an  independent  equity,  —  the 
alleged  bad  faith  of  Miller,  in  which  Jones  is  charged  to  have 
participated.  Having  jurisdiction  for  one  purpose  strictly 
equitable,  the  court  will  dispose  of  the  whole  controversy,  even 
though  in  doing  so  it  may  be  called  on  to  administer  relief 
which  pertains  to  courts  of  common  law. 

Affirmed. 


RESKjissio-s  OF  Contract  ii»  Equity:  See  the  notes  to  Hough  v.  Hunt,  15 
Am.  Dec.  572,  575;  Johnson  v.  Evana,  60  Id.  672,  681;  Bryant  y.  lahurgh,  74 
Id.  657-662. 
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Whitworth  V.  Thomas. 

[83  Alabaua,  S08.1 

Seller  op  Horse  Who  Represents  Him  to  be  Sound,  knowing  him  to 
b«  unsound,  and  thereby  misleading  the  purchaser,  who  is  unable  to  dis- 
cover the  defect  by  ordinary  observation,  perpetrates  a  fraud  which  will 
entitle  the  purchaser  to  rescind  on  demand  made  within  a  reasonsbis 
time  after  the  discovery  of  the  fraud. 

Ik  AonoK  roB  Rescission  of  Contract  fob  Exchange  of  Horses  on  th« 
ground  of  defendant's  fraud,  the  defendant  cannot  set  np  the  fraud  of 
the  plaintiff  as  a  defense. 

In  Statctoey  Action  Correspondino  to  Detinue,  there  can  be  no  set-nff 
or  recoupment  of  damages. 

On  Question  of  Soundness  of  Hobse,  it  is  relevant  and  competent  to  prove 
what  kind  of  and  how  much  work  was  done  by  the  animal  while  in  the 
purchaser's  hands. 

Action  for  recovery  of  a  mule,  with  damages  for  its  deten- 
tion.    The  opinion  states  the  facts. 

R.  C.  Hum  and  W.  L.  Martin,  for  the  appellants. 

J,  E.  Brown,  for  the  respondents. 

By  Court,  Stone,  C.  J.  The  present  suit  is  a  statutory  ac- 
tion for  the  recovery  of  a  chattel  in  specie,  corresponding  to 
the  common-law  action  of  detinue  in  every  respect  material  to 
the  decision  of  this  appeal.  Thomas  exchanged  with  Whit- 
worth a  mule  for  a  mare,  giving  and  paying  a  small  differ- 
ence. About  two  weeks  after  the  exchange,  he  tendered  the 
mare  back,  and  demanded  a  rescission,  claiming  that  the 
mare  was  unsound  when  traded  to  him,  and  that  he  had  been 
defrauded  in  the  trade.  Whitworth  refused  to  receive  the 
mare,  and  refused  to  rescind.  Thomas  thereupon  brought 
this  action  to  recover  the  mule.  There  is  no  contrariety  of 
testimony  bearing  on  the  points  stated  above. 

There  is  no  pretense  in  this  case  that  there  was  any  war- 
ranty of  the  soundness  of  the  mare.  The  scope  of  the  con- 
tention is,  that  the  mare  was  unsound;  that  the  fact  was 
known  to  Whitworth,  but  unknown  to  Thomas;  and  that,  in 
negotiating  the  trade,  Whitworth  represented  that  she  was 
sound,  so  far  as  he  knew,  and  by  means  thereof  induced 
Thomas  to  make  the  trade.  If  these  were  the  facts,  they 
armed  Thomas  with  the  right  to  rescind,  if  seasonably  and 
properly  demanded.  The  demand  would  be  seasonable  and 
proper,  if  he  tendered  the  mare  back  with  no  undue  delay, 
after  discovering  the  deceit  practiced  upon  him:  3  Brickell's 
Digest,  736,  sees.  78-80;  Perry  v.  Johnson,  59  Ala.  648;  2  Par- 
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sons  on  Contracts,  bottom  page,  920;  3  Wait's  Actions  and 
Defenses,  432,  455,  456.  If  a  seller  knows  the  horse  to  be  un- 
sound, and  informs  the  buyer  that  ho  is  sound  so  far  as  he 
knows;  and  the  buyer,  not  knowing  the  contrary,  nor  able  to 
discover  it  by  ordinary  observation,  relies  on  such  representa- 
tion, and  consummates  the  trade,  this,  if  injury  result  from  it, 
constitutes  a  fraud;  and  the  buyer  is  authorized  to  rescind,  if 
he  demand  it  within  a  reasonable  time  after  discovering  the 
fraud. 

The  maxim.  In  pari  delicto,  potior  est  conditio  possidentis^ 
has  no  application  to  a  case  like  this.  That  maxim  applies, 
and  only  applies,  where  two  or  more  are  jointly  concerned  in 
the  perpetration  of  one  and  the  same  fraud,  —  a  conspiracy  or 
combination  to  accomplish  an  illegal  object,  through  fraud, 
by  which  some  third  person  is  to  be  the  sufferer.  It  does  not 
permit  one  independent  deceit  or  fraud  to  be  set  ofif  against 
another  deceit  or  fraud,  so  as,  on  that  account,  to  estop  the 
latter  from  maintaining  his  suit.  It  may  confer  a  right  to  a 
cross-action.     It  does  not  deny  to  either  party  all  right  to  sue. 

The  plaintifif's  right  of  action  in  this  case  depends  on  his 
ability  to  show  that  Whitworth  had  defrauded  him  in  the 
exchange  of  the  mare  for  the  mule.  The  issue  raised  the  in- 
quiries whether  the  mare  was  unsound  when  the  trade  was 
made;  whether  Whitworth  knew  it;  and  whether  he  used  any 
expression,  or  resorted  to  any  artifice,  with  a  view  of  conceal- 
ing that  fact,  or  of  throwing  Thomas  off  his  guard.  If  these 
inquiries  be  answered  in  the  afiirmative,  and  if  Thomas  trusted 
them,  and  suffered  injury  as  a  consequence,  this  part  of  his 
complaint  is  made  good.  In  the  present  action, — statutory 
detinue, — no  question  of  recoupment  or  set-off  could  have  been 
considered,  even  if  it  had  been  attempted.  It  was  not  offered 
to  be  raised  by  the  pleadings:  Code  1886,  sec.  2683. 

It  follows,  from  what  is  said  above,  that  any  and  all  testi- 
mony tending  to  show  legitimately  that  the  mare  was  un- 
sound when  traded,  that  Whitworth  knew  it,  and  that  he 
made  any  false  representations  in  regard  to  it,  or  practiced 
any  deceit  or  artifice  to  mislead  Thomas,  should  have  been 
received;  and  any  legal  testimony  tending  to  disprove  either 
of  these  propositions  was  also  admissible.  On  the  other  hand, 
any  proof  of  misrepresentation  of  the  qualities  of  the  mule, 
alleged  to  have  been  made  by  Thomas,  was  wholly  immaterial. 
The  value  of  the  mule,  and  of  his  hire,  was  pertinent  only  as 
tending  to  furnish  a  basis  of  recovery. 
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All  the  testimony  in  regard  to  the  working  qualities  of  the^ 
mule,  and  in  reference  to  Thomas's  representations  in  relation 
thereto,  was  properly  ruled  out  by  the  court;  and  we  will  not: 
make  further  reference  to  rulings  on  that  question. 

The  circuit  court  erred  in  refusing  to  allow  the  defendant  to 
ask  the  plaintiff,  on  cross-examination  as  a  witness,  to  Btat& 
what  work  the  mare  had  done  since  he  traded  for  her.  An  an- 
swer to  this  question  would  have  tended  to  prove  the  raare'» 
capacity  for  work,  and  would  have  shed  some  light  on  the- 
question  of  her  soundness. 

In  rebuttal,  plaintiff  was  asked  by  his  counsel,  "  Did  you; 
treat  the  mare  well  or  ill?"  In  form,  the  question  was,  per- 
haps, objectionable,  but  that  furnishes  no  ground  of  reversaL 
In  substance,  the  answer  was  but  a*  short-hand  rendering  of 
the  facts,  subject  to  having  the  details  called  out  on  cross- 
examination,  if  requested.  The  court  did  not  err  in  allowing 
this  question  to  be  answered. 

A  witness  for  defendant  was  asked,  "What  character  of 
work  and  service  is  the  mare  performing  for  plaintiflf  at  this* 
time?"  This,  on  motion  of  plaintiff,  was  excluded.  In  ih\» 
the  circuit  court  erred,  for  reasons  stated  above. 

Lisle,  a  witness  for  plaintiff,  was  asked  if  he  heard  Mrs. 
Latham,  one  of  the  defendants,  say  anything  about  trading 
the  mare.  There  was  exception  to  the  ruling  of  the  court>. 
permitting  this  question  to  be  asked.  The  question  was  proper^ 
but  the  answer  was  too  remote  to  shed  any  proper  light  on  thft 
question  at  issue. 

Reversed  and  remanded. 


Rescission  of  Contracts  Generally:  See  notes  to  Johnson  v.  Evans,  50 
Am.  Dec.  C72-681;  and  Bryant  v.  Isburgh,  74  Id.  657-062. 

Effect  of  Fraud  or  Concealment  in  Sale:  See  notes  to  Uuglieav.  Rob- 
ertson, 15  Am.  Dec.  106-108;  and  Barnard  v.  Duncan,  93  Id.  425-431. 

Set-off  and  Counterclaim  Generally:  See  the  notes  to  Gregg  v.  James^ 
12  Am.  Dec.  152-157;  aud  Woodrtcfv.  Garner,  89  Id.  842. 

Recriminatory  Fraud.  — The  question  of  how  far  the  fraud  of  the  plain- 
tiff may  be  availed  of  as  a  recriminatory  defense  is  one  which  has  been  th& 
subject  of  much  discussion  in  the  several  states.  The  class  of  cases  in  whicb> 
the  question  has  been  most  frequently  considered  are  those  where  deeds,  cont- 
veyances,  sales,  and  other  contracts  relating  to  the  transfer  of  real  and  per- 
sonal estate,  have  been  made  and  entered  into  for  the  purpose  of  defrauding; 
creditors,  and  thereafter  one  of  the  parties  has  sought  to  rescind  such  fraxidi- 
olent  executed  contracts,  or  to  enforce  them  when  executory.  As  prelimi- 
nary to  the  consideration  of  this  question,  it  may  be  stated  that  although^ 
there  are  some  exceptions,  yet  it  is  a  conclusive  rule  of  law,  adjudicated  by  a. 
great  weight  of  authorities,  that  deeds,  conveyances,  contracts,  and  transact 
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4iio33  entered  into  in  fraud  of  creditors  are  valid  between  the  parties:  Jackson 
•V.  Cadwell,  1  Cow.  622;  Oiven  v.  Dixon,  17  Conn.  496;  Kinnemon  v.  Miller, 
"2  Md.  Ch.  407;  Dabcock  v.  Booth,  2  Hill,  181;  38  Am.  Dec.  578;  Sherk  v. 
•Endrfsa,  3  Watta  &  S.  255;  W]ute  v.  Brocaw,  14  Ohio  Sfc.  339;  Worth  v. 
JVortlMTT),  4  Ired.  102;  Jackson  v.  Marshall,  1  Id.  323;  3  Am.  Dec.  695; 
Trtrnfer  v.  Barton,  18  Ohio,  418;  Crocker  v.  Crocker,  17  How.  Pr.  504;  Moore 
•V.  Livingston,  14  Id.  1;  Henriques  v.  Sbn^,  2  Edw.  Ch.  119;  Waterbury  v. 
Wcstervelt,  9  N.  Y.  598;  Trimble  v.  Z>o<i/,  16  Ohio  St.  118,  129;  -Broicn  v.  1F«66, 
"20  Ohio,  389;  Cushwa  v.  Cushwa'a  Lessee,  5  Md.  44;  .4fii7Won  v.  Phillips,  1  Md. 
<!h.  507,  515;  Dunnock  v.  Dunnock,  3  Id.  140;  Douglass's  Lessee  v.  Dunlap, 
•10  Ohio,  162,  163;  Lessee  of  Simon  v.  Gibson,  1  Yeates,  291;  IFaftora  v. 
■Tusten,  49  Miss.  569,  575;  Snodgrass  v.  Andrews,  30  Id.  472,  488;  64  Am. 
Dec.  169;  Skinner  v.  Oato,  10  Mo.  App.  45,  50;  Jacobs  v.  5'7nt<A,  89  Mo.  673; 
^SdMnck  V.  ZTar^,  32  N.  J.  Eq.  774,  781;  McMaster  v.  Campbell,  41  Mich.  513, 
:516;  Cirf^y  v.  Bull,  31  Miss.  20;  Daww  v.  Swanson,  54  Ala.  277;  25  Am.  Rep. 
•«78;  Crawford  y.  Lyle,  30  Mo.  App.  585;  ^Toftv.  Creamer,  34  N.  J.  Eq.  181, 182; 
Armstrong  V.  Stovall,  26  Miss.  275,  277;  Bush  v.  iFofirara,  65  Ga.  320;  38  Am. 
Rep.  785;  George  v.  Williamson,  26  Mo.  190;  72  Am.  Dec.  203;  Frink  v.  Roe, 
■JO  Cal.  296,  308;  ParkJmrst  v.  McOraw,  24  Miss.  134;  Gardner  v.  5Aor<,  19 
af.  J.  Eq.  341;  Lokerson  v.  Stillwell,  13  Id.  357;  Osborne  v.  Moss,  7  Johns.  161; 
S  Am.  Dec.  252,  and  note;  Jackson  v.  Gamsey,  16  Johns.  189,  192;  Thomaa 
-V.  Sopcr,  5  Munf.  28;  Cvller  v.  TuttU,  19  N.  J.  Eq.  549,  562;  Ogden  v.  Pren- 
tice, 33  Barb.  160;  Finley  v.  McConnell,  60  111.  259;  Isaacs  v.  Gearheart,  12 
■B.  Mon.  235;  ToWn  v.  /TeZm,  4  J.  J.  Marsh.  288,  291;  Gilpin  v.  Daws,  2  Bibb, 
416,  418;  6  Am.  Dec.  622;  Lemay  v.  Bibeau,  2  Minn.  291;  Joyies  v.  Bahilly, 
16  Id.  320;  Edwards  v.  ffaverstick,  53  Ind.  348;  C/iapin  v.  Pease,  10  Conn.  69; 
:25  Am.  Dec.  56;  Anderson  v.  Dunn,  19  Ark.  650,  659;  Piper  v.  Johnston,  12 
Minn.  60,  66;  Shealeyv.  Edwards,  75  Ala.  411;  Coon  v.  Rigden,  4  Col.  275, 
■281;  Rochelle  v.  Harrison,  8  Port.  351;  Henrys.  Stevens,  108  Ind.  280;  JSTcKey 
•V.  Karsner,  72  Ala.  106;  Anderson  v.  Brown,  72  Ga.  713,  722;  Edwards  v. 
£ilpatrick,  70  Id.  328;  Picie«  v.  Pipibn,  64  Ala.  520;  Eddins  v.  IV/feon,  1  Id. 
"237;  Lessee  qf  Hartley  y.  McAnuUy,  4  Yeates,  95;  2  Am.  Dec.  396;  Lessee  of 
■Church  V.  Church,  4  Yeates,  280;  Tiernay  v.  CZa/?m,  15  R.  I.  220,  222;  Pern- 
ixrton  V.  Smith,  3  Head,  18;  .Ba«fe  v.  Street,  85  Tenn.  282,  293;  Murphy  v. 
Hubert,  16  Pa.  St.  50;  ^oeser  v.  Kraeka,  29  Tex.  450,  453;  Kid  v.  MitcMl,  1 
:Nott  &  McC.  334;  9  Am.  Dec.  702;  Reichart  v.  Castator,  5  Binn,  109;  6 
Am.  Dec.  402,  and  note  406;  note  14  Am.  Dec.  703;  Hubbs  v.  Brockwell,  3 
:Sneed,  574;  Smithy.  Grim,  28  Pa.  St.  95;  65  Am.  Dec.  400,  and  note  401; 
^bbeyy.  Commercial  Bank  qfNew  Orleans,  34  Miss.  571;  69  Am.  Dec.  401, 
4Uid  note  405;  Williams  v.  Lowe,  4  Humph.  62;  Jackson  v.  Marshall,  1  Murph. 
323;  3  Am.  Dec.  695;  Worth  v.  NoHham,  4  Ired.  102;  Vick  v.  Flowers,  1 
iMurph.  32;  Epperson  v.  Young,  8  Tex.  135;  Stewart  v.  Iglehart,  7  Gill  &  J. 
132;  28  Am.  Dec.  202,  and  note  206;  Sides  v.  McCullough,  7  Mart.  (La.)  654; 
'12  Am.  Dec.  519;  Banks  v.  Thomas,  Meigs,  28;  Seligman  v.  Wilson,  1  Tex. 
-App.  896;  Eyrick  v.  Hetrick,  13  Pa.  St.  488;  Chateau  v.  /ones,  11  111.  300; 
:fi0  Am.  Dec.  460,  and  note  469;  BrUi  v.  Aylett,  11  Ark.  475;  52  Am- 
Dec.  282,  and  note  285;  Mason  v.  Baker,  1  A.  K.  Marsh.  208;  10  Am. 
iDec.  724;  Byrd  v.  Curlin,  1  Humph.  466;  Lynch  v.  Sanders,  9  Dana,  59; 
^o^  V.  Harrison,  1  Bibb,  65;  X>a»y  v.  Kelley,  66  Wis.  452;  notes  31  Am. 
©ec.  484;  42  Id.  169;  Butler  y.  Moore,  73  Me.  151;  40  Am.  Kep.  348;  Clemens  y. 
■CUmens,  28  Wis.  637;  9  Am.  Rep.  520;  Zuver  v.  Clark,  104  Pa.  St.  222;  Silly. 
■Swackhammer,  103 Id.  7;  Jacobi  v.  Schloss,  7  Cold.  385;  Snodgrass  v.  Andrews, 
^  Miss.  472;  64  Am.  Dec.  169,  and  note  175;  Telford  v.  Adarrs.  G  Watts.  4t:9. 
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So  it  is  an  unJoubtcJ  tloctrine  of  law  and  equity  that  Buch  fraudulent 
deed  vests  the  title  absolutely  in  the  grantee,  and  gives  to  him  a  legal  and 
perfect  estate,  except  as  to  those  persons  actually  defrauded  by  the  transao- 
tion,  since  such  conveyance  passes  as  valid  a  title  as  if  it  were  bona  fide  and 
for  a  full  and  adequate  consideration:  Zuver  v.  Clark,  104  Pa.  St.  222;  Sill  v. 
SvoackJiammer,  103  Id.  7;  Lynch  v.  Sanders,  9  Dana,  59;  C7uipin  v.  Pease,  10 
Conn.  69;  25  Am.  Dec.  56;  JacTcson  v.  Garmey,  16  Johns.  189,  192;  Parkhurat 
V.  McOraw,  24  Miss.  134;  Skinner  v.  Oakes,  10  Mo.  App.  45,  50;  Jacobs  v. 
Smith,  89  Mo.  673;  McMaster  v.  Campbell,  41  Mich.  513,  516;  Lemay  v.  Bibeau, 
2  Minn.  291;  Moore  y.  Livingston,  14  How.  Pr.  1;  Waterbury  v.  Westervelt,  9 
N.  Y.  598;  Henriques  v.  ffone,  2  Edw.  Ch.  119;  Crocker  v.  Crocker,  17  How. 
Pr.  504;  and  this  rule  is  said  to  hold  true  although  no  consideration  was  paid 
or  possession  given:  Hoeser  v.  Kraeka,  29  Tex.  450,  453;  Chapin  v.  Pease,  10 
Conn.  69;  25  Am.  Dec.  56;  in  this  last  case  the  conveyance  was  volun- 
tary. But  in  Tierney  v.  Claflin,  15  R.  I.  220,  the  rule  was  qualified  and 
there  limited  to  innocent  grantees,  though  the  case  was  not  argued  so 
far  as  the  limitation  was  concerned:  See  also  Nevxll  v.  Newell,  34  Miss. 
385;  and  it  was  said  in  Hess  v.  Final,  32  Mich.  516,  that  such  a  con- 
veyance may  be  good  between  the  parties  when  based  on  a  valid  con- 
sideration. The  court,  however,  although  not  directly  making  the  dis- 
tinction there  between  those  cases  w^here  a  consideration  exists  and  those 
where  the  conveyance  is  voluntary,  impliedly  intimates  that  such  a  distinc- 
tion exists.  So  a  similar  distinction  is  made  in  Georgia  between  those  cases 
where  the  conveyance  is  voluntary  and  where  the  whole  consideration  was 
paid:  Bush  v.  Rogan,  65  Ga.  320;  38  Am.  Rep.  785.  The  illustration  of  this 
in  Goodvjyn  v.  Goodwyn,  20  Ga.  000,  being  that  if  A  sells  property  to  B  to  de- 
feat a  third  party,  and  such  property  is  paid  for  by  B,  this  entitles  B  to  sue 
for  and  recover  it  from  A;  not  so,  however,  if  B  paid  nothing  as  a  considera- 
tion. If  B  obtained  possession  he  can  hold  it  as  against  A  and  those  hold- 
ing as  volunteers  under  him,  although  if  he  failed  to  get  possession  the  court 
will  refuse  its  aid  to  compel  the  execution  of  the  covinous  contract. 

Heibs,  Privies,  Assigns,  etc.,  how  Fab  Bound. — Such  fraudulent  deed 
is  equally  binding  upon  the  grantor,  his  heirs,  privies,  assigns,  and  those  claim- 
ingnnder  him:  Reichart  v.  Castator,  5  Binn.  109;  0  Am.  Dec.  402,  and  note  406; 
Masonv.  Baker,  1  A.  K.  Marsh.  65;  10  Am.  Dec.  724;  Skinner  v.  Oakes,  10  Mo. 
App.  45,  50;  Jacobs  v.  Smith,  89  Mo.  673;  Dale  v.  Harrison,  4  Bibb,  65;  Craw- 
ford  V,  Lyle,  3  Mo.  App.  585;  Finley  v.  McConnell,  60  111.  259;  Horner  v.  Zim- 
merman, 45  Id.  14;  Lyons  v.  Rohbins,  46  Id.  276;  Fitzgerald  v.  Forristal,  48  Id. 
228;  Bushy.  Rogan,  65  Ga.  320;  38  Am.  Rep.  785;  Anderson  v.  Brown,  72 
Ga.  713,  722;  Edward  v.  Kilpatrick,  70  Id.  328;  BaUle  v.  Street,  85  Tcnn.  282, 
293;  Murphy  v.  Hubert,  16  Pa.  St.  50;  note  14  Am.  Dec.  703;  Kid  v.  Mitchell, 
1  Nott  &  McC.  334;  9  Am.  Dec.  702;  SmUh  v.  Grim,  2S  Pa.  St.  95;  07  Am. 
Dec.  400;  Tremper  v.  Barton,  18  Ohio,  418;  TerreVs  Heirs  v.  Cropper,  9 
Mart.  (La.)  350;  13  Am.  Dec.  309;  Cushwa  v.  Cushwa's  Lessee,  5  Md.  44. 

Executed  and  Executory  Contracts. — Although  the  courts  with  few 
exceptions  have  decided  that  conveyances  and  contracts  made  and  entered 
into  in  fraud  of  creditors  are  valid  and  binding  between  the  pairties,  yet  an 
examination  of  the  cases  discovers  that  the  application  of  this  principle  has 
been  the  real  source  of  controversy,  especially  in  regard  to  executory  con- 
tracts. As  elucidating  this  point,  and  arriving  at  a  determination  of  the 
governing  rule,  it  will  be  eminently  proper  to  consider  some  of  the  several 
cases  wherein  the  question  has  been  discussed.  The  case  of  Clemens  v. 
C'.tmtiui,   28  Wis.  037,  9  Am.   Rep.   520,   is  a  leadmg  case  in  \Vi3c0nsin. 
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Thcro  the  plaintiff  an'l  the  defendant  entered  into  an  arrangement  whercliy 
the  former,  for  the  purpose  of  defrauding  hh  creditors,  was  to  convey  to  the 
defendant,  witliont  consiileration,  a  certain  tract  of  land,  the  defendant 
agreeing  to  rcconvoy  the  sa'.ne  on  request.  I:i  coiuidering  the  question,  the 
court  refers  to  the  casej  of  Dyer  v.  Homer,  22  Pick.  253,  and  ITarvcy  v. 
VariKy,  98  Mass.  118,  and  aUo  to  tiic  earlier  Massachusetts  cases  as  deter- 
mining the  principle  which  should  govern  it  i:i  its  conclusions,  and  says: 
"In  that  state,  a  conveyance  or  sale  of  property  made  with  intent  to  hinder 
or  defraud  the  creditors  of  the  grantor  or  seller,  if  executed  in  duo  form  of 
law,  is  good  and  effectual  to  pass  the  title  to  the  grantee  or  vendee,  because, 
as  betwcfcu  the  parties  to  it,  it  was  fairly,  deliberately,  and  intentionally 
executed  and  delivered.  The  grantor  or  seller  may  not  claim  relief,  or  the 
right  to  rescind  or  set  aside  the  conveyance  or  transfer,  on  the  ground  tliat 
no  consideration  was  paid  or  agreed  to  be.  He  may  be  concluded  from  doing 
this  by  reason  of  his  fraud,  but  more  likely  for  other  sufficient  reasons.  All 
other  remedies,  however,  are  open  to  him  as  against  the  grantee  or  pur- 
chaser, subject,  of  course,  to  such  defenses  as  may  have  arisen  in  favor  of 
the  latter  by  the  action  of  creditors  or  purchasers,  who  may  at  any  time 
avoid  the  conveyance  or  transfer.  If  the  grantee  or  vendee  has  given  his 
promissory  note  in  consideration  of  the  conveyance  or  transfer,  or  entered 
into  any  other  promise  or  obligation,  in  other  respects  sufficient  to  pay  for 
the  property,  the  grantor  or  seller  may  enforce  the  same,  or  recover  damages 
for  the  breach  by  his  appropriate  action  at  law,  or  if  the  nature  of  the  com- 
plaint or  cause  of  action  be  such  as  remediable  only  in  equity,  he  may  file 
his  bill  in  that  court,  and  relief  will  be  grauted  in  the  same  manner  and  to 
the  same  extent  as  between  other  parties  to  contracts  or  agreements  not 
aQected  by  the  element  of  fraud  or  delay  with  respect  to  the  claims  of  credi- 
tors or  others.  The  doctrine  ol  far  delictum  has  no  application  between  tlie 
contracting  parties,  the  conveyance  or  contract  being  considered  illegal  or 
void,  only  so  far  as  it  is  declared  so  by  the  statute  ";  and  the  court  cites  also, 
as  sustaining  the  doctrine  advocated  by  it,  Nichols  v.  Patten,  18  Me.  231 ;  36 
Am.  Dec.  713;  Andrews  v.  Marshall,  43  Me.  472;  48  Id.  2G;  Osborne  v.  J/o.«, 
7  Johns.  IGl;  5  Am.  Dec.  252;  Jackson  v.  Oarnsey,  16  Johns.  189;  Findlcy  v. 
Cooky,  1  Blackf.  262;  Scott  v.  Purcell,  7  Id.  66,  68;  39  Am.  Dec.  453;  Moore 
V.  Meek,  20  Ind.  484;  Springer  v.  Drosch,  32  Id.  486;  2  Am.  Kep.  356;  Iloeser 
V.  Kraeka,  29  Tex.  450;  Davis  v.  Ransom,  23  111.  105;  Lawton  v.  Gordon,  34 
Cal.  36;  91  Am.  Dec.  670.  The  later  cases  in  Wisconsin,  —  Davy  v.  Kelley, 
66  Wis.  452,  457;  Melhop  v.  Pettibone,  54  Id.  652,  657;  Dietrich  v.  Koch,  35 
Id.  618;  Hardy  v.  Stonebreaker,  31  Id.  647;  and  Sutton  v,  Wauwatoso,  29  Id. 
21,  32;  9  Am.  Rep.  534,  —  although  citing  Clemens  v.  Clemens,  supra,  to  the 
extent  that  the  contract  is  valid  between  the  parties,  do  not  seem  to  agree 
upon  the  application  of  that  doctrine.  The  case  in  29  Wis.  32,  declares  that 
for  consistency  the  ruling  in  Clemens  v.  Clemens,  supra,  should  be  followed. 
But  the  court  in  31  Wis.  647,  while  citing  that  case,  says  the  maxim  is  too 
well  established  in  law  to  admit  of  controversy,  that  a  court  of  justice  will 
not,  as  a  rule,  "interfere  between  parties  equally  guilty,  to  adjust  their 
controversies  and  apportion  the  shares  to  which  they  are  respectively  en- 
titled, accruing  from  a  fraudulent,  illegal,  or  immoral  enterprise."  Die- 
trich V.  Koch,  supra,  simply  holds  that  such  fraudulent  contracts  are  valid 
and  binding  between  the  parties;  whih  Melhop  v.  Pet-tibone,  supra,  holds 
that  a  fraudulent  grantor  may  not  reclaim  lands  from  his  fraudulent  grantee, 
relying  upon  the  Bau:e  doctrine  stated  in  Clemens  v.  Clemens,  supra;  viz.,  that 
•uch  conveyance  is  valid  between  them,  although  it  will  be  observed  that  a 
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diflPerent  application  of  the  rule  is  there  made.  But  the  case  of  Davey  v. 
Kelley,  supra,  sustains  that  of  Clemens  v,  Clemens,  supra,  by  a  direct  applica- 
tion of  the  doctrines  therein  considered. 

The  oft-cited  case  of  NelUa  v.  Clark,  20  Wend.  21,  decides  that  ao  recovery 
can  bo  had  upon  a  note  given  as  a  part  consideration  for  a  fraudulent  convey- 
ance of  land;  that  a  promise  to  pay  for  property  purchased  with  the  intentioa 
to  defraud  creditors  will  not  be  enforced.  The  court,  arguendo,  says:  "I  lay 
out  of  view  the  failure  of  consideration,  because  I  agree  that  such  a  purchaser 
would  never  bo  protected  on  his  own  account.  He  would  be  esteemed  guilty 
of  a  crime  against  social  policy;  and  though  he  had  paid  the  most  ample  con- 
sideration, he  could  not  recover  it  back  ";  and  the  rule  was  declared  to  b» 
the  same  "  whether  the  act  be  declared  fraudulent  at  the  common  law  or  by 
statute,  and  the  same  at  law  as  in  equity,"  fraud  of  this  character  being 
there  declared  to  be  so  both  at  common  law  and  by  the  statute;  and  that, 
whether  the  contract  be  executed  or  executory,  no  aid  will  be  given  either 
party,  —  an  executed  contract  being  binding  between  the  parties,  and  an  ex- 
ecutory one  being  in  effect  a  nullity,  so  that  the  contractor  may  not  be  com- 
pelled to  perform  his  agreements  or  pay  damages  for  its  non-performance. 
The  dissenting  opinion  of  the  chief  justice  in  this  case  has,  however,  been 
followed  in  some  of  the  cases,  as  will  be  seen  in  this  note.  In  this  dissenting 
opinion,  a  distinction  is  made  between  executed  and  executory  contracts; 
and  it  is  argued  that  a  recovery  could  be  had  upon  the  note  in  suit  upon  the 
ground  that  such  a  contract  is  valid  and  legal  as  between  the  parties  them- 
selves. In  Chamberlain  v.  Barnes,  26  Barb.  160,  102,  the  decision  in  Nellis  v. 
Clark,  supra,  is  affirmed,  and  the  doctrine  applied  to  the  effect  that  a  bond 
and  mortgage  executed  for  the  purchase-money  for  a  fraudulent  conveyance 
could  not  be  enforced,  although  the  plaintiff  obtained  them  from  the  party 
to  the  original  covinous  transaction.  The  claim  was  made  in  this  case  "  that 
the  plaintiff,  in  respect  to  his  mortgage,  [stood]  in  the  position  of  a  grantee 
of  the  premises;  and  even  if  the  mortgage  [was]  fraudulent,  the  defendants  " 
could  not  dispute  its  validity.  The  court  ruled,  however,  that  "this  would 
be  so  if  the  mortgage  conveyed  the  title  to  the  land,  and  it  became  vested  in 
the  plaintiff  by  tlie  assignment.  The  law  would  then,  as  to  the  parties  ami 
privies,  and  all  claiming  under  them  or  either  of  them  by  grant  or  assign- 
ment, leave  the  title  where  the  fraudulent  act  had  placed  it.  But  a  mort- 
gage upon  real  estate  has  no  such  effect;  it  is  a  mere  lien  upon  the  land,  aud 

is  security  for  the  debt,  and  carries  no  title The  bond,  which  is  the 

debt,  is  clearly  an  executory  contract,  and  the  mortgage,  being  but  a  security 
for  the  debt,  partakes  of  the  same  character. " 

Again,  the  application  of  the  doctrine  that  such  a  conveyance  is  valid 
between  the  parties  is  limited  to  executed  contracts,  in  Mo-ieley  v.  Moseley,  1 5 
N.  Y.  334,  333,  where  the  court  says:  "It  was  formerly  understood  to  be  the 
law  that  contracts  and  conveyances  made  with  a  view  to  delay,  hinder,  or  de- 
fraud creditors  were,  nevertheless,  valid  and  binding  between  the  parties  to 

such  contracts  and  conveyances In  NelUs  v.  Clark,  20  Wend.  24,  tlie 

rule  was  departed  from  by  a  decision  which  restricted  the  doctrine  to  exe- 
cuted conveyances,  the  court  holding  that  an  executory  agreement  entered 
into  in  fraud  of  creditors  could  not  be  enforced  between  the  parties;  con- 
ceding, however,  that  the  principle  which  I  have  stated  applied  universally 
to  grants  and  conveyances,  and  all  executed  contracts.  The  court  applied  to 
transactions  fraudulent  against  creditors  the  rule  which  prevails  as  to  other 
illegal  contracts,  namely,  that  whatever  the  parties  have  illegally  contractol 
to  execute,  neither  can  by  law  compel  the  other  to  execute,  or  to  pay  daui- 
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ages  for  not  executing;  and  that,  as  to  conveyances  and  executed  contracts, 
i  t  refuses  to  aid  either  party,  but  leaves  them  where  it  finds  them.  Thi« 
modification  of  the  law  as  it  was  finally  held,  having  received  the  sanction 
of  the  court  of  errors,  should  now  be  considered  as  established." 

Briijijs  V.  Merrill,  58  Barb.  389,  399,  was  another  case  where  it  was  sought  t* 
enforce  the  payment  of  a  promissory  note  given  in  part  performance  of  such 
fraudulent  transaction,  and  the  court  refused  to  aid  the  plaintiff  in  its  collec- 
tion, relying  upon  Nellis  v.  Clark,  supra.  And  it  also  held,  in  Mackie  v.  Caima, 
6  Cow.  547,  15  Am.  Dec.  477,  that  the  parties  to  such  fraudulent  conveyance 
will  not  be  permitted  to  deay  its  validity.  Nor  may  such  fraudulent  grantor 
maintain  a  suit  to  set  aside  such  a  conveyance,  although  the  conveyance  waa 
made  by  the  advice  of  the  grantee,  with  whom  the  plaintiff  was  very  intimate, 
aaid  in  whom  he  reposed  great  confidence,  although  a  distinction  was  made  be- 
tween such  a  case  and  one  where  the  grantee  was  a  legal  adviser:  Renfrew  v. 
McDonald,  1 1  Hun,  254.  And  where  there  has  been  a  fraudulent  transfer  of 
personal  property,  the  law  cannot  be  invoked  to  aid  either,  because  the  title 
by  such  act  is  vested  absolutely  in  the  transferee,  even  though  he  was  a  party 
to  the  fraud:  Crocker  v.  Crocker,  17  How.  Pr.  504.  So  in  Henriquea  v.  Hone,  2 
Edw.  Ch.  119,  it  is  said  that  the  grantor  may  not  impeach  such  fraudulent  grant 
of  land  since  the  court  will  refuse  to  set  it  aside  as  a  nullity  between  the  parties. 
But  in  Stoeet  v.  Finslar,  52  Barb.  271,  it  was  held  that  an  action  to  compel 
an  accounting  by  the  defendant,  and  a  reconveyance  by  him  of  real  estate  so 
fraudulently  conveyed  to  him  under  a  trust  agreement  entered  into  for  the 
plaintiff's  benefit,  could  not  be  sustained,  it  being  there  said  that  the  doctrine 
is  well  settled  that  a  court  of  equity  will  not  set  aside  such  an  agreement, 
and  that,  being  pariiceps  criminis,  neither  party  will  be  relieved  as  against 
the  other  from  the  consequences  of  such  covinous  acts.  Although  it  was  de- 
clared that  "  if  there  had  been  a  promise  on  the  part  of  the  defendant  to 
render  an  account,  or  to  pay  the  plaintiff  for  moneys  received,  or  an  agree- 
ment subsequently  made  for  a  valuable  consideration  to  reconvey  the  lands, 
then  perhaps  the  action  might  be  maintainable." 

And  in  Jackson  v.  Oarnsey,  16  Johns.  189,  192,  it  waa  decided  that  where 
property  was  so  fraudulently  conveyed  under  an  agreement  for  a  reconvey- 
ance, although  voluntary  and  without  any  consideration,  that  the  parties 
were  as  much  bound  as  though  a  bona  Jide  and  valuable  consideration  had 
been  paid,  and  that  neither  at  law  or  in  equity  would  such  conveyance  be  set 
aside. 

In  Maine,  the  case  of  Butler  v.  Moore,  73  Me.  151,  40  Am.  Rep.  348,  holds 
that  in  an  action  on  a  note  against  the  maker  thereof,  and  which  was  given  as 
the  consideration  of  a  conveyance  made  in  fraud  of  creditors,  the  fraud  may 
not  be  availed  of  as  a  defense.  The  court  there  says:  "It  ii  generally  true 
that  the  law  will  not  aid  parties  violating  its  express  or  implied  rules  in  exe- 
cuting their  unlawful  contracts,  or  afford  them  relief  from  their  effects  when 
executed.  la  such  cases,  the  old  maxims,  ex  turpi  and  in  pari  delicto,  stand 
like  walls  against  the  parties."  It  then  declares  that  such  fraudulent  con- 
veyance is  valid  between  the  parties,  and  adds:  "  If  valid,  we  fail  to  see  why 
the  note  given  in  payment  is  not  also  valid.     The  transaction  is  not  a  tuipi* 

tavsa,  and  neither  do  the  parties  stand  in  pari  delicto The  decisions 

in  Massachusetts  sustain  actions  like  this  ";  and  it  relies  upon  the  cases  of 
Dyer  v.  Homer,  Harvey  v.  Vamey,  cited  ante;  Butler  v.  Hildreth,  5  Met.  49, 
60;  Bailey  v.  FoaUr,  9  Pick.  139;  Clemens  v.  Clemens,  28  Wis.  G37;  9  Am. 
Rep.  520;  Carpenter  v.  McClure,  39  Vt.  9;  91  Am.  Dec.  370.  Finally,  how- 
«Ter,  the  court,  without  directly  overruling  the  prior  cases  in  its  own  stat« 
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which  are  contra,  argues  aa  follows:  "We  are  aware  that  the  early  decision* 
in  oar  own  state  are  somewhat  inconsistent:  Smith  v.  ffubba,  10  Me.  71; 
Nichols  V,  Patten,  18  Id.  231;  36  Am.  Dec.  713;  ElUa  v.  nigging,  32  Me.  34; 
Andrews  v.  Marsliall,  48  Id.  26.  But  in  none  of  these  cases  was  this  precis* 
question  presented,  although  it  was  discussed.  Wc  think,  however,  th» 
better  doctrine  is  the  one  held  by  the  cases  above  cited. " 

In  another  leading  case,  Drinkwater  v.  Drinkwater,  4  Mass.  355,  360,  it  wa» 
ruled  that  where  land  is  so  fraudulently  conveyed,  that  only  for  the  benefit  of 
creditors  can  the  covinous  transaction  be  shown,  and  that  neither  the  grantor 
nor  his  heirs  can  impeach  for  fraud  a  conveyance  to  which  he  was  a  party. 
The  case  of  Dyer  v.  Homer,  22  Pick.  253,  is,  if  not  contra,  certainly  not 
consistent  with  the  reasoning  in  this  case,  since  it  was  there  held  that  there 
was  no  reason  why  a  non-negotiable  promissory  note  given  as  the  con- 
sideration of  a  fraudulent  sale  of  personal  property  should  not  be  enforced  ia 
the  name  of  the  promisee  for  the  benefit  of  the  assignee.  It  will  be  observed 
that  in  this  case  a  distinction  is  apparently  made  between  notes  given  with- 
out and  those  which  are  supported  by  a  consideration;  and  in  Harvey 
V.  Varney,  98  Mass.  118,  it  was  held  that  it  made  no  diflference  whether 
the  contract  was  executed  or  executory;  it  was  good  and  valid  between 
the  parties,  although  the  parties  were  in  pari  delicto,  and  judgment  wa» 
given  in  that  case  for  the  plaintifiF,  the  action  being  a  bill  in  equity  for 
the  settlement  of  partnership  accounts;  and  the  court  argued  that  the  de- 
fendants could  not  be  permitted  to  set  up  in  defense  that  the  purpose  of 
forming  tho  partnership  was  to  defraud  creditors,  and  cites  Dyer  v.  Homer, 
supra,  as  a  precedent,  although  it  is  said  that  such  fraudulent  conveyance  is 
good,  and  stands  between  tho  parties:  Id.  120.  The  case  of  NelliB  v.  Clarh, 
20  Wend.  24,  is  referred  to  as  sustaining  an  adverse  doctrine,  but  the  court, 
notwithstanding,  adopts  the  dissenting  opinion  in  that  case  of  Chief  Justice 
Nelson,  "the  reasoning  and  conclusions  of  which,"  it  says,  "commend 
themselves  to  our  judgment  in  preference  to  the  opinion  of  the  majority  of 
tliat  court. "  The  case  of  Canton  v.  Dordiester,  8  Cush.  525,  is  criticised  at 
at  length,  and  it  was  declared  that  "the  question  whether  a  contract  to  re- 
convey  an  estate  could  bo  avoided  by  proving  that  it  and  the  deed  were  both 
given  to  cover  up  the  property  from  attachment,  was  not  distinctly  presented 
to  the  court  nor  involved  in  the  case  under  examination.  We  cannot  sup- 
pose that  it  was  intended  in  an  incidental  and  summary  manner  to  overrule 
the  entire  current  of  authorities  ";  and  the  court  adds  that  although  in  that 
case  it  was  decided  that  no  court  of  law  or  equity  would,  upon  the  applicatioa 
of  the  grantor,  enforce  an  executory  contract  founded  on  a  fraudulent  trans- 
action, yet  the  gist  of  the  ruling  was  merely  a  statement  of  the  "general 
doctrine  that  the  discretionary  power  of  a  court  of  chancery  to  enforce  spe- 
cific performance  will  not  be  exercised  where  the  plaintiif  has  been  guilty  of 
fraud ";  that  the  position  that  a  court  of  law  would  not  sustain  an  actioa 
on  such  a  contract  was  not  upheld  by  any  authorities  there  cited,  and  was  a 
remark  not  necessary  to  the  decision  in  that  action.  The  case  of  Harvey  v. 
Varney,  sttpra,  and  Dyer  v.  Homer,  supra,  being  the  latest  cases,  may  —  how- 
ever questionable  —  undoubtedly  be  held  as  the  decisive  ones  in  Massachu- 
setts. 

So  in  Walton  v.  Tusten,  49  Miss.  569,  576,  it  is  determined  that  "  there  is  a. 
distinction  between  an  executed  and  an  executory  fraudulent  contract.  As  to^ 
the  latter,  the  court,  where  the  parties  are  equally  participants  in  the  fraud, 
—  in  pari  delicto,  —  will  leave  them  in  tho  predicament  where  they  place  them- 
selves, by  denying  any  relief  or  interference.     But  where  the  contract  i» 
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«xecuted,  ....  the  court  acts  upon  the  same  principle,  declining  altogether 
to  cancel  the  deed,  and  restore  the  title  to  [the  grantor].  But  the  effect  is 
very  different:  in  the  former  case,  specific  performance  will  be  refused;  in 
the  latter,  the  fraudulent  grantee  remains  owner  of  the  estate  against  the 
grantor  and  his  heirs,  and  against  all  other  persons  except  the  creditors  of 

the  grantor The  estate  in  the  fraudulent  grantee  is  complete,  and 

fully  vested,  so  that  it  is  subject  to  sale  and  conveyance,  or  to  descent;  the 
title  cannot  be  impugned  by  covin  and  collusion,  in  which  it  was  contrived  and 
transferred,  by  any  other  person  except  those  injured  by  the  deceit  and  fraud; 
no  other  person  can  assail  the  conveyance  except  the  creditors  (of  the  gran- 
tor)  The  rights  of  the  immediate  parties  are  left  to  be  dealt  with  by 

the  common  law.  Ex  turpi  causa  non  actio  oritur,  —  a  party  applying  to  a  eourt 
of  equity  for  relief  must  have  an  honest  and  just  claim.  To  extend  aid  to 
■either  party  engaged  in  a  conspiracy  to  cheat  and  defraud  would  be  to  sanc- 
tion the  wrong,  and  carry  it  to  a  successful  consummation;  therefore  equity 
will  not  decree  a  specific  performance  of  an  agreement  by  the  fraudulent 
grantee  to  reconvey  the  property  to  the  debtor."  So  the  fraudulent  grantor 
cannot  maintain  a  suit  to  set  aside  such  fraudulent  conveyance,  nor  may  he 
recover  on  the  ground  of  fraud  the  property  so  conveyed:  Snodgrassv.  An- 
drews, 30  Miss.  472,  488,  64  Am.  Dec.  169;  since  he  will  not  be  permitted  to 
impeach  his  deed:  Newell  v.  Newell,  34  Miss.  385;  nor  will  the  courts  inter- 
fere between  parties  in  pari  delicto:  Watt  v.  Conger,  13  Smedes  &  M.  412,  421. 
But  in  Garj/  v.  Jackson,  55  Miss.  204,  30  Am.  Dec.  514,  and  note  517,  we  find 
the  doctrine  that  in  an  action  for  the  price  of  goods  sold  and  delivered,  the 
defendant  cannot  avoid  payment  on  the  ground  that  the  sale  was  in  fraud  of 
the  seller's  creditors. 

Again,  it  is  decided,  in  Pennsylvania,  that  an  agreement  that  a  judgment 
note  should  be  held  until  the  maker  became  embarrassed,  and  then  be  en- 
tered, and  his  real  estate  sold  for  the  benefit  of  his  wife,  was  a  contract  in- 
tended to  hinder,  delay,  and  defraud  creditors,  and  that  such  agreement 
could  not  be  enforced,  and  that  neither  one  party  nor  the  other  could  set  up 
the  fraud,  as  between  themselves,  to  defeat  the  other  party  of  any  claim  un- 
der it.  "A  party  to  such  a  transaction  cannot  give  in  evidence  his  own  fraud 
in  defense  against  his  own  act,  whether  it  be  an  absolute  deed  or  a  mortgage, 
or  a  confession  of  judgment,  no  matter  how  it  may  be  mingled  with  other 
arrangements  or  agreements  between  the  parties."  And  the  court  also  says 
that  such  fraudulent  deed  "is  valid  as  against  the  grantor  and  those  for 

whose  benefit  it  is  designed That  a  trust  cannot  be  enforced  where  it 

is  designed  to  effect  a  fraud  on  creditors,  is  settled  by  authority.  The  cases, 
without  exception,  decide  that  such  a  trust  is  void  in  itself,  and  therefore  in- 
capable of  being  made  the  foundation  of  a  right  in  others  ":  Slmnk  v.  Simp- 
eon,  114  Pa.  St.  208,  212,  relying  on  Serfross  v.  Fisliej;  10  Id.  185;  Williams'a 
Adm'x  V.  Williams,  34  Id.  312;  Murphy  v.  Hubert,  16  Id.  57;  Blystone  v.  Bly- 
etone,  51  Id.  273. 

In  another  case  in  Pennsylvania,  —  that  of  Bonestcel  v.  Sullivan,  104  Pa. 
St.  9,  14,  —  it  was  determined  that  if  a  mortgagee  who  seeks  to  recover  on 
a  mortgage  made  with  intent  to  defraud  the  creditors  of  the  mortgagor  can 
make  out  his  case  without  resorting  to  the  fraudulent  transaction,  he  is  not 
precluded  from  recovering  in  a  suit  upon  the  mortgage,  since  in  such  action 
the  defendant  cannot  set  up  the  fraud  as  a  defense,  the  mortgage  having 
prima  facie  been  executed  in  good  faith  and  for  a  valuable  consideration. 
The  court  said  that  the  plaintiff,  "  though  a  participant  in  the  fraud,  has  this 
advantage  over  the  defendant,  —  ho  is  not  obliged  to  resort  to  the  fraudulent 
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transaction  to  make  out  his  case ";  that  the  mortgagor,  "  as  the  very  first 
•tep  in  his  defense,  is  obliged  to  exhibit  his  own  fraud,  hence  he  cannot  gain 
the  ear  of  the  court,  for,  on  all  authority,  the  court  will  not  aid  or  abet  a 
party  who  comes  into  it  with  a  dishonest  case";  and  it  adds  that  such  a 
mortgage  is  good  as  between  the  parties  to  it. 

So  in  Dannela  v.  Fitch,  Hale  v.  Fitch,  8  Pa.  St.  495,  the  rule  is  declared  to 
be  that  a  defendant  in  replevin  may  not  avail  himself  of  the  defense  of  fraud 
in  an  action  to  recover  personal  property,  or  its  value,  since  snch  transaction 
{s  valid  between  the  parties  and  may  be  enforced.  It  is  also  decided  that 
such  fraudulent  contract  for  the  sale  of  goods  is  valid  between  parties,  al- 
though void  as  to  creditors,  and  the  court  will  enforce  the  same:  Telford  v. 
Adams,  6  Watts,  429. 

And  again,  that  trover  will  not  lie  to  recover  the  possession  of  personal 
property  which  the  plaintiff  has  parted  with  for  the  purpose  of  defrauding 
his  creditors:  Stewart  v.  Kearney,  6  Watts,  453;  31  Am.  Dec.  482,  and  note 
484. 

So  upon  the  ground  that  such  fraudulent  transaction  is  valid  between  the 
parties,  ib  is  determined  in  Winton  v.  Freeman,  102  Pa.  St.  366,  369,  that  the 
maker  of  a  note  fraudulent  in  its  inception  cannot  set  up  his  fraud  as  a  de- 
fense against  the  payee  to  prevent  its  collection,  the  court  saying  that  "it  is 
settled  by  numerous  authorities  that  there  is  no  more  binding  consideration 
known  to  the  law  than  the  mutual  fraud  of  the  parties.  The  books  are  full 
of  cases  where  a  party  to  the  fraud  has  sought  relief  in  the  courts  from  the 
consequences  of  his  unlawful  act,  but  the  decisions  have  been  uniformly  ad- 
verse to  such  applications.  It  is  not  the  province  of  the  law  to  help  a  rogue 
out  of  his  toils.  The  rule  is  to  leave  the  parties  where  it  finds  them,  giving 
no  relief  and  no  countenance  to  contracts  made  in  violation  of  statutes."  "  A 
person  cannot  profit  by  his  fraud.  He  cannot  use  it  to  acquire  any  rights, 
or  to  protect  himself  against  any  claim  ":  Brown  v.  Scott,  51  Pa.  St.  357,  365. 

In  keeping  with  the  above  decisions  in  this  state,  to  the  effect  that  a  party 
cannot  set  up  his  own  fraud  to  avoid  any  instrument  or  contract  executed  or 
entered  into  by  him,  and  that  equity  will  refuse  relief  to  one  who,  in  seeking 
its  aid,  discloses  his  own  turpitude  in  the  very  contracts  on  which  his  action 
depends,  we  find  the  following  additional  cases:  Kunkle'a  Appeal,  107  Pa.  St. 
368;  Pringle  v.  PringU,  59  Id.  281,  286;  Lessee  qf  Simon  v.  Oibson,  1  Yeatea, 
291;  lieichart  v.  Castatar,  5  Binn.  109,  112;  6  Am.  Dec.  402;  Sickman  v.  Laps- 
ley,  13  Serg.  &  R.  224;  15  Am.  Dec.  596,  and  note  599;  French  v.  Melian,  56 
Pa.  St.  286;  Stewart  v.  Kearney,  6  Watts,  453;  31  Am.  Dec.  482.  The  rea- 
■ons  given  in  Sherh  v.  Endress,  3  Watts  &  S.  255,  for  sustaining  the  doctrine 
above  stated,  in  regard  to  executory  contracts,  are,  that  "the  statute  does 
not  operate  in  a  contest  betwixt  the  actors  themselves  on  what  it  declares  to 
be  fraud  only  in  its  relation  to  third  persons;  for  in  any  other  aspect  there  is 
no  fraud  whatever,  and  it  is  unimportant  whether  the  contract  is  used  to 
found  a  claim  betwixt  the  parties  to  it,  or  to  rebut  one;  it  is  free  from  taint 
in  regard  to  them,  and  the  one  may  use  it  against  the  other  for  any  purpose 
whatever.  The  reason  why  a  contract  void  against  creditors  may  be  set  up 
against  either  of  the  parties  to  it  is  not  because  he  shall  not  be  allowed  to 
defeat  it  by  showing  his  own  criminality,  but  because  there  is  no  criminality 
to  be  shown.  It  is  a  trite  remark  that  though  a  contract  within  the  purview 
of  the  statute  is  no  contract  at  all  against  the  interests  intended  to  be  de- 
frauded, yet  it  is  a  contract  in  respect  to  everything  else,  and  consequently 
it  must  have  all  the  effect  of  one  betwixt  the  parties  to  it The  prin- 
ciple I  have  indicated  arises  from  no  provision  of  the  statute,  for  a  contract 
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infected  with  actual  fraud  against  a  third  person  not  a  creditor  is,  by  th» 
policy  of  the  law,  enforceable  even  in  equity  between  those  who  intended  ta 
perpetrate  the  act. " 

In  Iowa,  it  is  decided,  in  the  case  of  Jonea  v,  Farris,  70  Iowa,  739,  that 
neither  a  grantor  nor  his  fraudulent  creditor  can  have  relief  in  a  court  of 
equity  to  set  aside  a  deed  made  for  the  purpose  of  defrauding  creditors,  al- 
though there  was  a  secret  agreement  to  reconvey.  The  question  was  not  dis- 
cussed, however,  the  case  being  only  a  mere  dictum  to  the  above  effect.  This 
case  is  in  keeping  with  those  of  Kervick  v.  Mitcliell,  G8  Id.  273;  Weir  v.  Day, 
67  Id.  84,  86;  Mellen  v.  Ames,  39  Id.  283;  WrigJU  v.  Ilawell,  35  Id.  288;  liar- 
Kn  v.  Stevenson,  30  Id.  371;  HolUday  v.  Holliday,  10  Id.  200.  Nor  will  a 
court  of  chancery  compel  a  reconveyance  for  the  purpose  of  enforcing  a  trust 
between  the  parties:  Stephens  v.  Heirs  of  Harrow,  26  Id.  458,  465;  and  "while 
equity  will  not  interfere  to  set  aside  such  a  deed  between  the  parties  or  their 
heirs,  it  is  also  true  that  it  will  not  lend  its  aid  to  enable  parties  to  consum- 
mate their  dishonest  purposes Equity  will  not  rectify  or  in  any  man- 
ner recognize  a  voluntary  instrument  which  doos  not  complete  the  transfer 

of  the  property As  equity  abhors  fraud,  there  are   still  stronger 

reasons  why  it  should  not  interfere  to  correct  a  deed  executed  with« 
out  consideration  and  for  a  fraudulent  purpose  ":  Oebhard  v.  SaUler,  40  Id. 
152,  154.  In  this  last  case,  it  was  sought  to  correct  a  mistake  in  a  deed  made 
in  fraud  of  creditors;  but  there  were  no  creditors  in  fact.  Here,  although 
the  grantor  believed  that  an  old  claim  might  be  prosecuted  against  him,  and 
the  grantee  had  encouraged  such  belief,  and  the  conveyance  had  been  made, 
it  was  held  that  a  recovery  might  be  had  against  the  grantee  of  the  property 
itself  or  of  its  value:  See  Kervick  v.  Mitcliell,  68  Id.  273. 

In  Illinois,  the  doctrine  is  laid  down  that  courts  will  not  aid  parties  to 
regain  property  fraudulently  conveyed,  but  will  leave  them  where  they  find 
them:  Somjer  v.  Partridge,  107  111.  529,  533.  But  in  the  case  of  Second 
National  Bank  v.  Brady,  96  Ind.  498,  it  is  said  that  "there  is  an  important 
diflference  between  setting  aside  a  conveyance  made  to  defraud  creditors  at 
the  suit  of  the  fraudulent  grantor  and  the  enforcement  of  notes  or  mortgages 
executed  in  the  course  of  the  fraudulent  transaction.  The  cases  of  Oarner  v. 
Oravea,  54  Ind.  188,  Edwards  v.  Haverstick,  53  Id.  348,  and  Laney  v.  Laney, 
2  Id.  196,  decide  that  a  fraudulent  conveyance  cannot  be  avoided  by  the 
grantor.  Van  Wy  v.  Clark,  50  Id.  259,  and  O'Ndl  v.  Chandler,  42  Id.  371, 
following  without  investigation  the  case  of  Springer  v.  Drosch,  32  Id.  486, 
2  Am.  Rep.  356,  decide  that  notes  and  mortgages  executed  by  the  fraudulent 
grantor  to  his  fraudulent  grantee  may  be  enforced,  while  Welby  v.  ArmMrong, 
21  Ind.  489,  decides  the  question  exactly  the  other  way.  It  seems  that 
Springer  v.  Drosch,  supra,  is  opposed  to  the  familiar  rule  that  courts  will  not 
aid  either  party  to  enforce  a  contract  founded  in  fraud,  but  it  will  leave  them 
where  it  found  them;  it  certainly  is  in  conflict  with  the  great  weight  of  author- 
ity; and  the  court  relies  upon  the  cases  of  Nellis  v.  Clark,  4  Hill,  424;  Moseley 
T.  Moseley,  15  N.  Y.  334;  Masm  v.  Baker,  1  A.  K.  Marsh.  208;  10  Am.  Dec. 
724;  Norria  v.  Nwris,  9  Dana,  317;  35  Am.  Deo.  138;  Randall  v.  Hmonrd,  2 
Black,585;  Fox  v.  Gardner,  21  Wall.  475;  Hamilton  v.  Scull,  25  Mo.  165;  69  Am. 
Dec.  460;  McCausland  v.  Ralston,  12  Nev.  195;  28  Am.  Rep.  781;  Miller  v. 
Marekle,  21  111.  152;  Heineman  v.  Newman,  55  Ga.  262;  21  Am.  Rep.  279;  J/c 
Quadev.  Roseerans,  36  Ohio  St.  442;  Wearse  v.  Peirce,  2i  Pick  140."  Further 
tiian  this  statement,  however,  the  court  does  not  go,  and  does  not  directly 
•verrule  Springer  v.  Drosch,  supra.  The  decision  of  Seivors  v.  Dickover,  101 
Ind.  495,  follows  the  case  of  Second  National  Bank  v.  Brady,  supra.    But 
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unless  these  last  two  decisions  may  be  helJ  to  impliedly  overrule  Springer 
V.  Droach,  supra,  that  case  stands  as  law  in  Indiana,  since  it  directly 
overrules  Welby  v.  Armstrong,  21  Ind.  489,  and  is  followed,  as  abovo  stated^ 
by  Van  Wy  v.  Clark,  supra,  and  O'Neil  v.  Chandler,  supra.  The  cases  of 
Ndlis  V.  Clark,  4  Hill,  424;  Mason  v.  Baker,  1  A.  K.  Marsh.  208,  10  Am.  Dec. 
724,  and  Norris  v.  Norris,  9  Dana,  317,  35  Am.  Dec.  138,  directly  relied  oa 
in  Second  National  Bank  v.  Brady,  supra,  are  declared  in  Springer  v.  Drosch 
to  find  no  support  in  the  principles  of  the  common  law,  and  are  said  not  to 
be  sustained  by  a  single  authority.  This  last  case  relies  upon  Drinkwater  v. 
Drinkwater,  4  Mass.  354;  Taylor  v.  Weld,  5  Id.  109;  Reicluirt  v.  Castator,  5 
Binn.  109;  6  Am.  Dec.  402;  Gillespie  v.  Oillespie,  2  Bibb,  89;  Dale  v.  Harrison^ 
4  Id.  65;  Clapp  v.  Tirrill,  20  Picii.  247;  Dyer  v.  Homer,  22  Id.  253;  Sherk  v. 
Endress,  3  Watts  &  S.  255;  Randall  v.  Phillips,  3  Mason,  378;  Byrd  v.  Curlin, 
1  Humph.  406;  Thompson  v.  Moore,  36  Me.  47;  Eyrick  v.  Heti-ick,  13  Pa.  St. 
488;  Burgett  v.  Burgett,  1  Ohio,  469;  13  Am.  Dec.  634;  WoHh  v.  NorUtam,  4 
Ired.  102;  Hendricks  v.  Mount,  5  N.  J.  L.  738;  8  Am.  Dec.  623;  Robinson  v. 
Monjoy,  5  N.  J.  L.  173;  Sumner  v.  Murphy,  2,Hill  (S.  C),  488;  32  Am.  Dec.  397? 
CJutpin  v.  Pease,  10  Conn.  69;  25  Am.  Dec.  56;  Dearman  v.  Radcliffe,  5  Ala. 
192;  McGuire  v.  ifj7&?-,  15  Id,  394;  ATic/to^a  v.  Patten,  18  Me.  231;  36  Atn. 
Dec.  713;  Fairbanks  v.  Blackington,  9  Pick.  93. 

The  case  of  Seivors  v.  Dickover,  101  Ind.  495,  498,  holds  that  the  court  will 
refuse  to  refund  to  such  fraudulent  grantee  the  amount  paid  by  him  in  the 
transaction,  although  it  has  gone  to  the  creditors  of  the  failing  debtor,  since 
the  law  uniformly  leaves  the  parties  to  such  fraudulent  transactions  exactly 
where  it  finds  them.  And  in  Edwards  v.  Haverstick,  53  Id.  348,  it  is  said 
that  an  exec  ition  against  a  grantee  can  be  levied  on  land  so  fraudulently 
•onveyed  to  him. 

In  California,  the  decisions  seem  to  conflict,  since  iu  Davis  v.  Mitchell,  34 
Oal.  82,  it  was  held,  in  an  action  on  a  note  given  in  fraud  of  creditors,  and 
which  was  bought  at  an  execution  sale  of  the  property  of  the  payee,  that 
he  could  neither  allege  nor  prove  that  the  transaction  upon  which  such- 
note  was  based  was  fraudulent;  that  the  courts  would  listen  neither  to  such' 
a  defense  nor  to  an  action  to  recover  back  property  so  fraudulently  trans- 
ferred, citing  Abbe  v.  Marr,  14  Cal.  210;  ValerUine  v.  Stexjoart,  15  Id.  387; 
Oregory  v.  Haworlh,  25  Id.  653. 

But  in  Ager  v.  Duncan,  50  Cal.  325,  327,  where  the  contract  was  executory, 
»nd  a  suit  was  brought  to  enforce  the  payment  of  a  note  given  with  a  fraudu- 
lent intent  of  concealing  the  actual  ownership  of  property  from  creditors,  and 
it  appeared  that  the  parties  were  in  pari  delicto,  the  court  said:  "In  such 
•ases  it  is  immaterial  by  which  of  the  parties  the  fraudulent  nature  of  the 
•ontract  is  disclosed  to  the  court;  as  soon  as  the  fraud  is  made  to  appear  by 
either  of  the  parties,  the  court  will  refuse  to  interfere,  and  will  leave  them  a* 
they  were.  It  will  not  enforce  a  contract  founded  on  the  mutual  turpitude 
ef  the  parties  to  it;  and  for  the  same  reason,  if  the  contract  has  been  executed 
the  court  will  not  aid  either  party  to  escape  its  consequences." 

Courts  will  enforce,  in  Texas,  a  fraudulent  conveyance  of  real  or  personal 
•state  against  the  grantor,  as  where  chattels  or  land  have  been  sold  and 
granted,  but  the  vendor  or  grantor  has  remained  in  possession;  in  such  cases  a 
■uit  may  be  maintained  by  the  fraudulent  grantee  for  recovery  of  the  same, 
nor  can  the  grantor  of  such  fraudulent  deed  impeach  it.  "  It  has  universally 
been  held  that  wherever  the  conveyance  was  completed,  either  by  the  actual 
•r  constructive  delivery  of  the  property,  the  grantee  was  entitled  to  recover, 
though  the  grantor  was  in  possession  of  the  property  at  the  commencement 
JLU.  St.  Rkp..  Vol.  IU.—47 
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of  the  suit,  and  baJ  booa  coatiuuoualy  so  from  the  date  of  the  conveyance  ": 
Ifoeser  v.  Kraeka,  29  Tex.  453.  454;  aeo  also  SeaweHv.  Lotoery,  16  Id.  47,  50. 
A  distinction  is  impliedly  made  in  Uoeaer  v.  Kraeia,  svpra,  between  executed 
aud  executory  contracts. 

In  Carpenter  v.  MeClure,  39  Vt.  9,  91  Am.  Dec.  370,  it  is  determined 
that  a  note  having  its  inception  under  a  contracu  fraudulent  as  to  creditor! 
may  be  enforced  against  the  makers,  notwithstanding  the  fraud.  The  case 
of  Nellis  V.  Clark,  20  Wend.  24,  is  considered,  and  the  (.liatinction  there  made 
between  executory  and  executed  contracts  b  hell  not  in  keeping  with  the 
decisions  of  the  Vermont  courts:  Martin  v.  Martin,  1  Vt.  91;  18  Am.  Dec. 
675;  Oiford  v.  Ford,  5  Vt.  532;  Conner  v.  Carpenter,  28  Id.  210;  Boutvxll  ▼. 
McClure,  30  Id.  676;  Seaver  v.  Price,  42  Id.  325;  Roberta  v.  Lund,  45  Id.  82. 
In  the  last  case,  it  was  said  that  the  law  will  not  permit  a  party  to  allege  hi* 
own  fraud  to  avoid  his  contract  or  the  legal  consequences  of  his  own  acts: 
45  Id.  87;  and  see  Peaslee  v.  Barney,  1  D.  Chip.  331;  6  Am.  Dec.  743. 

In  Tennessee,  the  courts  equally  refuse  to  aid  either  party  to  such  fraudu- 
lent agreements,  deeds,  and  transfers  of  property,  and  refuse  to  rescind  such 
fraudulent  conveyance,  or  to  enforce  such  convinous  agreements,  as  where  a 
note  is  given  for  real  property  where  a  pretended  sale  is  made  to  defraud 
creditors,  no  recovery  can  be  had:  Parkes  v.  McKaney,  3  Head,  297;  Hamil- 
ton V.  Gilhert,  2  Heisk.  GSO;  WaVcer  v.  McConico,  10  Yerg.  228.  In  this  last 
case  the  note  was  without  consideration:  Baltic  v.  Street,  85Tenn.  282,  293; 
Shaw  V.  Garlile,  9  Heisk.  594;  Sioan  v.  Castleman,  4  Baxt.  257,  269;  so 
where  oue  holding  a  note  surrenders  it  to  another  in  order  to  delay  and 
defraud  creditors,  under  an  agreement  to  account  for  said  note,  no  court  will 
aid  the  party  in  recovering  the  same,  since  "the  courts  will  not,  as  between 
the  parties,  take  cognizance  of  such  a  fraudulent  transaction,  nor  interpose,  at 
the  instance  of  either,  for  any  purpose  whatever":  Mulloy  v.  Toung,  10 
Humph.  297.  Such  fraudulent  sale  is  binding  upon  the  parties  in  Arkansas, 
and  may  not  bo  rescinded  or  enforced:  Britt  v.  Aylctt,  11  Ark.  475;  52  Am. 
Dec.  282,  and  note  285;  Anderson  v.  Dunn,  19  Ark.  650,  659. 

In  West  Virginia,  where,  under  a  contract,  something  fraudulent  or  op- 
posed to  public  policy,  is  agreed  to  be  done,  and  the  parties  are  in  pari  delicto, 
the  court  will,  as  a  general  rule,  refuse  to  enforce  such  a  contract:  Horn  v. 
Star  Foundry  Co.,  23  W.  Va.  522,  533. 

The  doctrine  that  neither  party  to  a  fraudulent  conveyance  can  be  aided  in 
a  court  of  justice,  but  that  they  will  be  left  in  exactly  that  position  in  which 
thoy  have  placed  themselves  by  their  covinous  and  fraudulent  transactions,  and 
that  the  fraudulent  grantor  may  not  be  permitted  to  impeach  his  deed,  or  t» 
revoke  or  rescind  such  executed  contract,  is  followed  in  North  Carolina:  El- 
Unffton  V.  Ourrie,  5  Ired.  Eq.  21;  WaUer  v.  Mills,  3  Dev.  515,  519;  Jones  r. 
Oorman,  7  Ired.  Eq.  21,  23;  Bynum  v.  Miller,  86  N.  C.  559,  562;  41  Am.  Rep. 
467;  and  this  rule  was  extended,  in  that  state,  to  a  case  where  a  party,  at  th« 
BQggestion  and  advice  of  his  attorney,  conveyed  land  to  him  with  the  intent 
to  defraud  his  creditors,  the  court  refusing  to  grant  any  relief:  York  v. 
MerriU,  80  N.  C.  285;  so  in  South  Carolina:  Kidd  v.  MUchell,  I  Nott  &  McC. 
334;  9  Am.  Dec.  702;  and  the  same  rule  obtains  in  New  Jersey:  Cutler  v. 
TuUle,  19  N.  J.  Eq.  549,  662;  HoU  v.  Creamer,  34  N.  J.  Eq.  181,  182;  Evan* 
V.  Herring,  27  N.  J.  L.  243;  nor  may  such  fraudulent  grantor  invoke  the  aid 
of  a  court,  "  either  directly  or  indirectly  (as  by  a  suitor  in  the  guise  of  a 
creditor),  to  recover  the  control  of  the  property,  or  direct  the  (lis[)osition  of 
it  in  any  form":  Ruckmunv.  Conover,  37  N.  J.  Eq.  583,  585;  the  rule  ia  also 
followed  in  Kentucky:   Martin  v.  Martin,  5  Bush,  47;   Norris  v.   N orris'* 
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Adm'r,  9  Dana,  318;  35  Am.  Dec.  138;  Jones  v.  Bead,  3  Dana,  540;  Mason  v. 
Baixr,  1  A.  K.  Marsh.  208;  10  Am.  Dec. 724;  Dale  v.  Ilarrison,  4  Bibb,  65.  Italso 
obtains  in  Alabama:  Williams  v.  Hljjins,  CO  Ala.  517,  523;  Dearman  v.  Rad- 
cUfe,  5  Ala.  192,  193;  it  being  declared  in  that  state  that  where  lands  ara 
conveyed  in  fraud  of  creditors,  no  matter  what  the  agreement  of  the  grantee 
to  hold  in  trust  or  to  reconvey  may  have  been,  the  grantor  is  precluded  from 
recovering  back  the  title,  not  that  the  grantee,  by  such  conveyance,  is  given 
an  honest  right  to  hold,  but  because,  by  reason  of  the  vicious  intent  of  the 
grantor  he  forfeits  all  right  to  recover:  Kelly  v.  Karsner,  72  Ala.  106,  111; 
and  this  doctrine  prevails  in  Maryland:  Lambom  v.  Moore,  C  Har.  &  J.  422, 
426;  Freeman  v.  Sedwick,  6  Gill,  28;  46  Am.  Dec.  650;  Bayne  v.  Suit,  1  Md. 
80,  86;  Roman's  Devisee  v.  Mali,  43  Id.  513,  533;  Wilson  v.  Watts,  9  Id. 
356,  456;  also  in  Ohio:  Roll  v.  Ragvet,  4  Ohio,  400,  419;  22  Am.  Dec.  759; 
White  V.  Brocaw,  14  Ohio  St.  339,  341;  Trimble  v.  Doty,  16  Ohio  St.  118,  129; 
Enrie  v.  Gilbert,  Wright,  764;  Ooudy  v.  Odbhari,  1  Ohio  St.  263,  268;  Bar- 
ton V.  Morris,  15  Ohio,  408,  428;  also  in  Nevada:  Peterson  v.  Brown, 
17  Ncv.  172;  45  Am.  Rep.  437;  and  in  Virginia:  James  v.  Bird's  Adm'r, 
8  Leigh,  510;  31  Am.  Dec.  068,  and  note  670;  Owen  v.  SJiarp,  12  Leigh, 
4J7,  429;  Tliomas  v.  Soper,  5  Munf.  28;  also  in  Colorado:  Coon  v.  Rigden, 
4  Col.  275,  281;  also  in  Connecticut:  Ou>en  v.  Dixon,  17  Conn.  496.  Though 
it  is  said  in  Nichols  v.  McCarthy,  53  Id.  299,  324,  55  Am.  Rep.  105, 
that  "it  is  a  well  settled  rule  than  where  a  debtor  understandingly  and 
deliberately  conveys  away  his  property  to  defraud  or  hinder  his  creditors, 
a  court  of  equity  will  not  lend  him  its  aid  to  recover  the  property  back. 
....  It  is  not,  perhaps,  an  established  qualification  of  the  rule  mentioned 
that  a  person  who,  in  retaining  property  conveyed  to  him,  is  himself  guilty 
of  a  fraud,  cannot  avail  himself  of  the  prior  fraud  of  the  grantor  for  the  pur- 
pose of  keeping  the  property,  but  such  a  qualification  of  the  rule  is  at  least 
implied  in  Railroad  Company  v.  DurarU,  95  U.  S.  579,  and  Byington  v.  Moore, 
62  Iowa,  470.  Such  a  qualification  seems  a  reasonable  one. "  See  also,  as  bus* 
taining  the  above  principal  rule,  Kinney  v.  Consolidated  Mining  Co.,  4  Saw.  382; 
Schenck  v.  Hart,  32  N.  J.  Eq.  774,  782;  note  34  Am.  Dec.  765;  Pemherton  v. 
Smith,  3  Head,  18;  Fotoler  v.  Stoneum,  11  Tex.  478,  502;  62  Am.  Dec.  490; 
Danzey  v.  Smith,  4^  Tex.  411;  Epperson  v.  Young,  8  Id.  135;  Portes  v.  Hill,  14 
Id.  69;  Hall  v.  Callalian,  66  Mo.  316,  323;  Potoell  v.  Inman,  8  Jones,  436;  82 
Am.  Dec.  426;  Quirk  v.  Tliomas,  6  Mich.  98;  Hazard  v.  Hall,  5  Mo.  App.  584; 
Frasner  v.  City  Council,  19  S.  C.  384,  403;  HollUv.  Morris,  2  Harr.  (Del.)  123; 
Newson  v.  Douglass,  7  Har.  &  J,  317;  16  Am.  Dec.  317;  Cushwa  v.  Cushwa'a 
Lessee,  5  Md.  44;  Jackson  v.  Dutton,  3  Harr.  (Del.)  98;  in  this  last  case  the  con- 
veyance was  fraudulently  made  to  deprive  the  wife  of  alimony :  Terrets  Heirs  v. 
Cropper,  9  Mart.  (La.)  350;  13  Am.  Dec.  309;  Bums  v.  Baugert,  92  Mo.  167;  Rust 
v,  Shackelford,  47  Ga.  634;  Steadman  v.  Hayes,  80  Mo.  319;  Skinner  v.  Oakes, 
10  Mo.  App.  45,  50;  Burke  v.  Adams,  80  Mo.  505;  50  Am.  Rep.  510;  Bush 
V.  Rogan,  05  Ga.  320;  38  Am.  Rep.  785,  where  the  decision  seems  limited 
to  those  cases  where  a  consideration  was  paid;  it  was  also  said  in  this  case 
that  the  grantor  to  such  fraudulent  deed  will  not  be  permitted  in  an  action 
of  ejectment  to  set  up  the  fraud:  Anderson  v.  Brown,  72  Ga.  713,  722;  Ed- 
ward T.  Kilpairick,  70  Id.  328;  but  see  Harrison  v.  Hatclier,  44  Ga.  638,  642. 
Whether  such  fraudulent  executory  contracts  are  held  to  be  valid  or  a 
nullity,  the  conclusion  that  they  can  be  enforced  is  certainly  not  a  logical 
one,  or  at  least  not  one  founded  on  legal  or  equitable  principles,  because,  as 
in  the  particular  instance  of  enforcing  the  collection  of  notes  given  i:i  the 
payment  of  land  or  personal  property  so  fraudulently  transferred,  the  court 
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thereby  simply  enables  the  fraudulent  grantor  or  vendor  to  reap  the  fruits 
of  his  covinous  transaction  by  collecting  the  proceeds  of  such  sale,  grant,  or 
transfer.  The  following  cases,  therefore,  which  hold  that  such  executory 
contract  cannot  be  enforced,  seem  more  consistent  with  all  law  and  equity: 
Hamilton  v.  Scull's  Adm'r,  25  Mo.  165;  69  Am.  Dec,  460;  NonHa  v.  Norris'a 
Adm'r,  9  Dana,  318;  35  Am.  Dec.  138;  Jones  v.  Read,  3  Dana,  540;  Dearman 
V.  RadcUffe,  5  Ala.  192,  193;  Freeman  v.  Sedwick,  6  Gill,  28;  46  Am.  Dec. 
650,  and  note  654;  Larrimore  v.  Tyler,  88  Mo.  661,  668;  Trimble  v.  Doty,  16 
Ohio  St.  118;  Fenton  v.  Ham,  35  Mo.  409;  Goudy  v.  Oebhart,  1  Ohio,  263; 
Roll  V.  Raguei,  4  Id.  400,  419;  22  Am.  Dec.  759;  Anderson  v.  Dunn,  19  Ark. 
150,  659;  Vick  v.  Flowers,  1  Mnrph.  321;  Jackson  v.  Marshall,  1  Id.  323;  3 
Am.  Dec.  690;  Powell  v.  Inman,  8  Jones,  436;  82  Am.  Dec.  426,  and  note  428; 
BocUner  v.  Tarborough,  12  La.  Ann.  249,  251;  Denton  v.  Wilcox,  2  Id.  60; 
Meyer  v.  Farmer,  36  Id.  785,  789;  Succession  of  Pointer,  24  Id.  276;  Hdneman 
V.  Newmun,  55  Ga.  262;  Eyre  v.  Eyre,  19  N.  J.  Eq.  42;  ScJienckv.  Hart,  32  Id. 
774,  781;  although  in  Ownes  v.  Ovmes,  23  Id.  60,  62,  the  application  of  the 
rule  seems  limited  to  executory  contracts  without  consideration;  and  seo 
Mason  v.  BaJcer,  1  A.  K.  Marsh.  208;  10  Am.  Dec.  724;  Dale  v.  Harrison,  4 
Bibb,  65;  but  examine  Danzey  v.  Smith,  4  Tex.  411,  415;  Holt  v.  Creamer,  34 
N.  J,  Eq.  181,  182;  Aubic  v.  Oil,  2  La.  Ann.  342;  Lovia  v.  Ricliard,  12  Id.  684; 
Lessee  of  Barton  v.  Heirs  of  Morris,  15  Ohio,  408,  428;  Hess  v.  Final,  32  Mich. 
616;  Ross  v.  Garlich,  10  Rob.  (La.)  365,  370;  Herz  v.  Wilder,  10  La.  Anu.  199, 
K)l;  1  Pomeroy's  Eq.  Jur.,  sec.  401;  2  Id.,  sees.  916,  940;  McCausland  v. 
Balston,  12  Nev.  195;  28  Am.  Rep.  781, — where  this  question  in  regard  to 
executed  and  executory  contracts  is  considered,  and  the  English  and  Ameri- 
Ban  authorities  reviewed  at  length;  see  also  Bigelow  on  Frauds,  ed.  1888, 
K)7. 

Right  op  Executor  or  Administrator  to  Impeach  or  Defend  on 
Ground  op  Fraud.  — In  Lochuoood  v.  Krum,  34  Ohio  St.  1,  10,  it  was  said 
that  the  point  whether  an  executor  or  administrator  could  recover  property 
40  fraudulently  conveyed  had  not  then  been  authoritatively  settled  in  that 
state;  nor  was  it  decided  in  that  case;  although  such  right  was  denied  in 
Benjamin  v.  Le  Baron's  Adm'r,  15  Ohio,  517;  and  it  was  also  decided  in 
Kilbourne  v.  Fay,  Keller  v.  Shaeffer,  29  Ohio  St.  264,  284,  23  Am.  Rep. 
741,  that  where  the  mortgagor  of  chattels  dies  insolvent,  and  in' posses- 
sion of  the  estate,  the  property  becomes  assets  in  the  hands  of  the  execu- 
tor  or  administrator,  where  such  mortgage  was  based  on  fraud  and  was  void 
as  to  creditors,  and  that  it  was  the  duty  and  right  of  such  representative  of 
the  mortgagor  to  protect  such  property  against  the  mortgagee;  and  that  it 
made  no  diflference  that  the  mortgage  was  a  valid  lien  against  the  mortgagor 
during  his  lifetime,  and  against  the  distributees  of  his  estate  after  his  death. 
In  a  majority  of  cases,  however,  it  is  decided  that  an  administrator  of  a 
fraudulent  grantor  cannot  maintain  a  suit  to  set  aside  such  fraudulent  con- 
veyance: McLaughlin  V.  McLaughlin's  Adm'r,  10  Mo.  242;  Oeorgev.  William' 
ion,  26  Id.  190;  72  Am.  Dec.  203;  Kellinger  v.  Reidenhauer,  6  Serg.  &  R.  531; 
Pringle  v.  Pringle,  59  Pa.  St.  281,  286;  Henriques  v.  Hone,  2  Edw.  Ch.  119; 
Snodgrass  v.  Andrews,  30  Miss.  472,  488;  64  Am.  Dec.  169,  and  note  175; 
Armstrong  v.  Stovale,  26  Miss.  275,  277;  Partee  v.  Matthews,  53  Id.  140;  Van 
Wickle  V.  Calvin,  23  La.  Ann.  205;  Hall  v.  Callahan,  66  Mo.  316,  323;  Kinne- 
man  v.  Miller,  2  Md.  Ch.  407;  Holt  v.  Creamer,  34  N.  J.  Eq.  181,  182;  Con- 
nell  V.  Cliandler,  13  Tex.  5;  62  Am.  Dec.  645;  Davis  v.  Swanson,  54  Ala.  277; 
25  Am.  Rep.  678;  Hunt  v.  Butterworth,  21  Tex.  133;  73  Am.  Dec.  223,  and 
■ote  228;  Avery  v.  Avery,  12  Tex.  54,  57;  62  Am.  Dec.  513,  and  note  618; 
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AltUoy  V.  Younj,  10  Hunii)li.  297,  300;  Moody  v.  Fry,  3  Id-  667;  Eeia  r. 
llowland,  15  R.  I.  127,  citing  Bump  on  Fraudulent  Conveyances,  3d  ed.,  446, 
notes  1,  2;  Cravcford'a  Adm'rv.  Lehr,  20  Kan.  509;  White  v.  RuaseU,  79  111. 
155;  Burton  v.  FarinlioU,  80  N.  C.  260;  Merry  v.  Fremon,  44  Mo.  518;  Zoll  T. 
Sc/per,  75  Id.  460;  Cobb  v.  Norwood,  11  Tex.  556;  Bogga  v.  McC(yy,  15  W.  Va. 
314. 

So  trover  will  not  lie  by  the  administrator  to  recover  goods  of  the  intestate 
BO  fraudulently  transferred,  although  it  was  not  decided  in  this  case  whether 
any  remedy  would  lie  in  chancery:  Benjamin  v.  Le  Barents  Adm'r,  15  Ohio, 
617,  526.  Nor  can  such  fraud  be  set  up  by  the  administrator  of  a  mortgagor 
in  a  suit  upon  the  mortgage,  since  neither  party  to  the  fraud  coold  profit  by 
the  fraud  to  defeat  the  claim  of  either  party  under  it:  Williama'a  AdnUx  v. 
Williams,  34  Pa.  St.  312;  and  where  the  administrator  took  possession  of 
eiich  goods  so  fraudulently  conveyed  away  by  his  intestate,  it  was  held,  in 
au  action  of  trespass  brought  by  the  fraudulent  vendee  from  whom  they  had 
been  taken,  that  the  fraud  of  the  intestate  could  not  be  set  up  by  his  admin- 
istrator as  a  defense:  Osborne  v.  Moss,  7  Johns.  161;  5  Am.  Dec.  252,  and 
note.  The  case  relies  upon  Havxs  v.  Leader,  Cro.  Jac.  270;  Yelv.  196.  But 
see  NelUs  v.  Clark,  20  Wend.  24;  4  Hill,  424;  and  see  Pillshury  v.  Kinonon, 
33  N.  J.  Eq.  287;  36  Am.  Rep.  550,  565,  as  to  assignee;  and  examine  note 
C2  Am.  Dec.  546;  Tenney  v.  Poor,  14  Gray,  500;  77  Am.  Dec.  340,  and  note 
342;  Brown's  Adm'r  v.  Finley,  18  Mo,  375;  Gibbons  v.  Peeler,  8  Pick.  254; 
Holland  v.  Kru/t,  20  Id.  32;  Babcock  v.  Bootli,  2  Hill,  85;  38  Am.  Dec.  578; 
Stewart  V.  Kearney,  6  Watts,  453;  31  Am.  Dec.  482;  Buehler  v.  Oloniger,  2 
Watts,  226;  and  the  fact  that  the  administrator  or  executor  is  a  creditor 
himself  does  not  enable  him  to  impeach  such  deed  or  conveyance:  Moody's 
Adm'r  v.  Fry,  3  Humph.  567;  Osborne  v.  Moss,  7  Johns.  161;  5  Am.  Dec. 
252,  and  note. 

But  in  New  York  executors  and  adm  inistrators  are  by  statute  enabled  to 
impeach  such  fraudulent  conveyances  of  the  deceased:  Moseley  v.  Moseley,  15 
N.  Y.  334;  Babcock  v.  Booth,  2  Hill,  181;  38  Am.  Dec.  598,  and  note.  They 
not  only  may  do  this  in  that  state,  but  it  is  their  duty  to  pursue  such  prop- 
erty where  there  are  not  otherwise  sufficient  assets  to  pay  the  debts,  and  to 
recover  the  same  for  tlie  benefit  of  creditors:  LichtenJjerg  v.  Ilertfelder,  103 
N.  Y.  302,  300.  So  in  Tennessee  such  fraudulent  deed  could  not  be  im- 
peached by  the  administrator  for  the  fraud  of  the  deceased,  until  the  act  of 
1852,  which  was  carried  into  the  code  at  section  3241 :  Battle  v.  Street,  85 
Tenn.  282,  293.  And  in  New  Jersey  such  action  lies,  under  the  assignment 
act,  by  the  representatives  of  the  deceased:  Pillsbury  v.  Kingdon,  33  N.  J. 
Eq.  287,  and  see  cases  in  note  thereto  2S8;  36  Am.  Rep.  556,  565.  So  it 
was  held  in  Blake  v.  Jones,  1  Bail.  Eq.  141,  21  Am.  Dec.  530,  that  the  ad- 
ministrator may  set  up  the  fact  that  a  gift  of  his  intestate  was  fraudulent  and 
void  as  to  creditors,  in  an  action  to  establish  such  gift;  and  the  personal  rep- 
resentative of  a  fraudulent  vendor  who  remained  in  possession  of  the  prop- 
erty until  the  time  of  his  death  can  because  of  non-delivery  set  up  the  fraud 
for  the  benefit  of  creditors,  and  thus  avoid  tho  sale:  Hunt  v.  BuUerwortJi,  21 
Tex.  133;  73  Am.  Dec.  223. 

So  such  administrator  may  have  such  recovery  of  the  estate  of  the  de- 
ceased, notwithstanding  his  fraud,  where  it  appears  that  such  estate  is  needed 
to  pay  the  expenses  of  the  administration:  Estes  v.  Howland,  15  R.  I.  127; 
vr  where  it  appears  that  a  fraudulent  assignment  of  the  property  of  the  in- 
testate was  procured  by  the  covinous  conduct  of  the  assignee:  PrevxU  v. 
Coopwood,  30  Miss.  2?P      So  in  Pennsylvania  and  North  Carolina,  where  \d» 
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estate  ia  otherwise  insufficient  to  pay  his  debts:  Stewart  v.  Kearney,  6  Watts, 
453;  31  Am.  Dec.  482;  CoUraine  v.  Causey,  3  Ired.  Eq.  246;  42  Am.  Dec.  1G8. 

RuLB  Extended  to  Other  Illegal  and  Immoral  Contracts.  —  White 
V.  Hunter,  23  N.  H.  128,  was  a  case  which  extended  the  dijctrine  beyond  that 
of  conveyances  made  in  fraud  of  creditors  to  all  contracts  based  upon  an  im- 
moral or  illegad  consideration,  the  parties  being  in  pari  delicto,  and  declared 
that  the  whole  current  of  authority  holds  that  in  such  case  the  parties  cau 
have  no  relief,  and  that  land  so  conveyed,  or  money  so  paid,  cannot  bo  recov- 
ered back.  "The  party  thus  guilty,  thus  particeps  criminis,  thus  in  pari  He- 
Ueto,  will  not  be  listened  to,  when  he  alleges  and  offers  evidence  of  his  own 
criminality,  or  immorality  and  turpitude,  as  a  ground  upon  which  to  establish 
a  claim  of  right  against  another  in  a  court  of  justice. " 

The  following  cases  are  cited  by  the  court  and  are  in  point:  Ilowson  v. 
Hancock,  8  Term  Rep.  675;  Vandyck  v.  Ilewett,  1  East,  98;  Smith  v.  Bromley, 
Doug.  696,  note;  Lowry  v.  Bourdieu,  Doug.  467;  2  Comyns  on  Contracts, 
109;  Brovming  v.  Norria,  Cowp.  790;  Steers  v.  LasJiley,  6  Dowl.  &  L.  61; 
Brown  V.  Turner,  7  Id.  630;  Clark  v.  Shee,  Cowp.  197;  McCullurn  v.  Gonslay, 
8  Johns.  113;  InliaUtants  of  Worcester  v.  Eaton,  11  Mass.  368;  WhUe  v.  Frank- 
lin Bank,  22  Pick.  181;  Babcock  v.  Thompson,  3  Id.  446;  15  Am.  Dec.  235; 
Burt  V.  Place,  6  Cow.  431;  Denton  v.  English,  2  Nott  &  McC.  581;  10  Am. 
Dec.  638;  Rohy  v.  West,  4  N.  H.  285;  17  Am.  Dec.  423.  See  also  Heineman 
V.  Newman,  55  Ga.  262;  Hinnen  v.  Newman,  35  Kan.  709,  where  the  rule  is 
extended  to  immoral  and  all  transactions  which  contravene  public  policy  and 
are  clearly  illegal. 

Exceptions.  —  Tlie  rule  that  the  courts  will  refuse  to  aid  either  party 
to  a  fraudulent  transaction  entered  into  to  defraud  others  is  subject  to 
very  few  exceptions:  Watt  v.  Conger,  13  Smedes  &  M.  412,  421.  But 
"where  public  interest  requires  its  [the  court's]  intervention,  relief  will  be 
granted,  though  the  result  may  be  that  the  property  will  be  restored  to,  or 
a  benefit  derived  by,  a  plaintiff  who  is  in  equal  guilt  with  the  defendant. 
In  such  cases  the  guilt  of  the  respective  parties  is  not  considered  by  the 
court,  which  looks  only  to  the  higher  right  of  the  public,  the  guilty  party 
to  whom  relief  is  granted  being  only  the  instrument  by  which  the  publiu 
is  served " :  O'Conner  v.  Ward,  60  Miss.  1025,  1037,  citing  St.  John  v.  SL 
John,  11  Vea.  535;  Hatch  v.  Hatch,  9  Ves.  292;  Morris  v.  MacCuUock,  2 
Eden,  190;  Roberts  v.  Roberts,  3  P.  Wms.  65;  Smith  v.  Bromley,  Dong.  695; 

Browning  v.  Morris,  Cowp.  790;  Osborne  v.  Williams,  18  Ves.  379;   W v. 

B ,  32  Beav.  674;  Ford  v.  Harrington,  16  N.  Y.  285.    And  it  is  further 

said  in  this  connection  that  "courts  are  and  should  be  cautioTis  in  af- 
fording relief  to  a  fraudulent  debtor  or  other  violator  of  the  law  under 
this  exception,  and  should  act  only  where  it  is  evident  that  some  greater 
public  good  can  be  subserved  by  action  than  by  inaction;  some  security 
afforded  to  a  class  of  persons  entitled  to  peculiar  protection,  or  some  safe- 
guard thrown  around  a  relationship  which  is  an  object  of  the  law's  jealous 
consideration.  But  it  may  be  safely  asserted  that  it  will  be  of  far  greater 
protection  to  the  public,  that  one  occupying  the  relation  of  guardian,  trustee, 
executor,  or  administrator  shall  in  all  cases  be  compelled  to  return  any  prop- 
erty or  profit  secured  by  his  frauds  from  those  whose  interests  he  is  bound 
to  protect,  than  to  permit  him  under  any  circumstances  to  shelter  himself 
behind  the  plea  that  those  defrauded  by  him  were  themselves  guilty  of  an 
equal  wrong  ":  O'Conner  v.  Ward,  supra.  Starke's  Ex'r  v.  LittUpa^e,  4  Raiul. 
868,  is  declared  in  H<ym  v.  Star  Fmndry  Co.,  23  W.  Va.  522,  537,  to  be  an 
exception,  and  one  in  which  "it  is  obvious  that  to  refuse  to  enforce  thia 
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frauJiilcnt  contract  •would  bo  to  encourage  such  fraudulent  arrangements,  as 
such  refuscal  would  have  made  the  fraudulent  scheme  of  the  debtor  a  perfect 

success In  such  cases  it  is  only  the  public  interest  which  the  courts 

regard,  and  they  care  nothing  for  the  interest  of  the  parties  to  such  fraudu- 
lent arrangements."  See  also  Cushwa  v.  Qushwa's  Lessee,  5  Md.  44,  52.  So 
where  a  creditor  has  availed  himself  of  his  power  over  the  debtor,  and  by 
misrepresentation  induced  him  to  unite  in  a  fraudulent  conveyance  to  him  of 
certain  property,  it  was  held  that  a  court  of  equity  ought  to  take  cognizance 
of  the  situation  of  the  debtor  as  not  being  so  culpable  as  the  creditor,  and 
apportion  the  relief  granted  to  the  degree  of  criminality  in  both  parties: 
Austin  V.  Wimton,  I  Hen.  &  M.  33;  3  Am.  Dec.  583,  and  note  601.  And  the 
court,  in  Gay  v.  Wendem,  2  Freem.  101,  refused  to  enforce  a  bond  privately 
given  by  a  sister  to  her  brother  to  return  certain  money  which  he  had  given 
her  to  enable  her  to  more  favorably  form  a  marriage,  this  being  an  exception 
where  the  court  refused  relief  because  if  such  bond  could  be  recovered  such 
frauds  against  public  policy  could  be  practiced  with  impunity. 

So  it  is  said  in  2  Pomeroy's  Eq.  Jur.,  sec.  941,  that  to  the  general  rule 
"  there  is  an  important  exception  even  where  the  parties  are  in  pari  delicto, 
the  courts  may  interfere  from  motives  of  public  policy.  Whenever  publio 
policy  is  considered  as  advanced  by  allowing  either  party  to  sue  for  relief 
against  the  transaction,  then  relief  is  given  to  him.  In  pursuance  of  this 
principle,  and  in  compliance  with  the  demands  of  a  high  public  policy,  equity 
may  aid  a  party  equally  guilty  with  his  opponent,  not  only  by  canceling  and 
ordering  the  surrender  of  an  executory  agreement,  but  even  by  setting  aside 
an  executory  contract,  conveyance,  or  transfer,  and  decreeing  the  recovery 
back  of  money  paid  or  property  delivered  in  performance  of  the  agreement. 
The  cases  in  which  this  limitation  may  apply,  and  the  affirmative  relief  may 
thus  be  granteil,  includa  the  class  of  contracts  which  are  intrinsically  con- 
trary to  the  public  policy,  —  contracts  in  which  the  illegality  itself  consists 
in  their  opposition  to  public  policy,  and  any  other  species  of  illegal  contracts, 
in  which,  from  their  particular  circumstances,  incidental  and  collateral,  mo- 
tives of  public  policy  require  relief."  And  in  a  recent  case  i.j  Virginia,  the 
court  holds  that  "if,  in  a  particular  case,  it  can  be  clearly  shown  that  th« 
observance  of  the  rule  that  the  plaintiff  will  be  furnished  no  relief  in  such 
a  case,  would  tend  to  encourage  such  fraudulent  and  vicious  practices  by 
really  giving  effect  to  the  objects  which  the  parties  had  in  contemplation 
when  such  fraudulent  and  vicious  schemes  were  devised,  then  tlie  courts  will 
not  apply  the  rule,  but  will  permit  such  fraudulent  plaintiff  to  recover,  not 
because  of  any  favor  that  the  court  is  disposed  to  show  him,  but  simply  bo- 
oanse,  in  such  a  peculiar  case,  the  public  policy  requires  that  such  recovery 
or  relief  should  bo  had  against  the  fraudulent  defendant.  It  rarely  happens, 
however,  that  public  policy  requires  the  courts  to  render  relief  to  the  plain- 
tiff on  such  fraudulent  or  vicious  contract":  Horn  v.  Star  Foundry  Co.,  23 
W.  Va.  522,  533.  So  it  is  held  in  Florida,  in  Bellamy  v.  Bdlav.ys  AdmW,  G 
Fla.  02,  103,  that  "in  equity,  the  general  maxim  of  pan  delicto  does  not 
always  prevail.  Circumstances  of  the  particular  case  often  form  exceptions, 
and  where  it  is  necessary,  relief  will  be  granted  ";  and  cites  1  Story's  Eti-  Jur., 
•ec.  380;  Eastbrook  v.  Scott,  3  Ves.  Jr.  456;  Austin's  Adrnxv.  Winston  s  Ex'r,  1 
Hen.  &  M.  33;  3  Am.  Dec.  583;  Hill  on  Trustees,  sec.  104;  Williams  v.  Atxmt, 
5  Ired.  50;  Starke's  Ex'r  v.  Ltttlepage,  4  Rand.  372;  James  v.  Bird's  Adm'r, 
8  Leigh,  512;  31  Am.  Dec.  068;  and  where  a  note  was  given  by  A  to  his 
brother  to  enable  him  to  make  a  wealthy  marriage,  it  was  enforced  because  for 
the  public  good,  and  also  upon  the  ground  that  such  contracts  would  bc«t  be 
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discouraged  by  enforcing  tliem:  Montefiori  v.  Montejlori,  1  W.  Black.  363.  In 
Hill  on  Trustees,  sec.  164,  it  is  eaid  that  "where  the  transaction  is  against 
public  policy,  this  equity  may  be  enforced  by  the  party  himself  who  has  cre- 
ated the  interest,  although  he  be  in  pari  delicto  with  the  defendant,  but  relief 
will  only  be  given  in  these  cases  [viz.,  exceptions  to  the  rule]  upon  the  termi 
of  returning  any  consideration  that  may  have  been  received. "  In  James  v. 
Bird's  Adm'r,  8  Leigh,  512,  31  Am.  Dec.  668,  doubt  is  expressed  aa  to 
whether  Austin's  Adm'x  v.  Witistona  Ex'r,  supra,  was  properly  decided;  th« 
court  saying  that  it  was  the  only  case  in  equity  where  relief  had  been  given 
to  a  grantor  of  property  who  had  fraudulently  conveyed  it  to  another 
to  defeat  creditors;  and  in  Starke's  Ex'ra  v.  Littlepage,  4  Rand.  372,  tha 
exception  to  the  rule  in  pari  delicto  is  thus  stated:  "But  this  rule  operates 
only  in  cases  where  the  refusal  of  the  courts  to  aid  either  party  frustrates 
the  object  of  the  transaction,  and  takes  away  the  temptation  to  engag« 
in  contracts  contra  bonos  mores,  or  violating  the  policy  of  the  laws.  If  it  ba 
necessary,  in  order  to  discountenance  such  transactions,  to  enforce  such  a 
contract  at  law,  or  to  relieve  against  it  in  equity,  it  will  be  done,  though 
Loth  parties  are  in  pari  delicto.  The  party  is  not  allowed  to  allege  his 
own  turpitude  in  such  cases  when  defendant  at  law,  or  prevented  from  al- 
leging it  when  plaintiff  in  equity,  whenever  the  refusal  to  execute  the  contract 
at  law,  or  the  refusal  to  relieve  against  it  in  equity,  would  give  effect  to  tha 
original  purpose,  and  encourage  the  parties  engaging  in  such  transactions." 
Several  instances  are  considered,  and  the  court  adds:  "In  these  and  many 
other  cases,  ....  the  contract  is  enforced  or  avoided,  both  at  law  and  in 
equity,  aa  may  best  answer  the  purpose  of  discouraging  the  fraud  or  contract 
against  the  policy  of  the  law;  and  it  b  for  this  purpose,  and  not  because  tha 
defendant  is,  in  such  cases,  strictly  entitled,  on  his  own  account,  to  be  dis- 
charged from  the  contract,  that  the  role  is  established  that  in  pari  delict* 
....  drfendentis;  a  rule  which,  in  general,  discourages  vicious  contracts, 
but  which  ia  not  enforced  when  it  would  counteract  this  policy  of  the  law." 
Another  exception  is  made  in  Fogg  v.  Tennessee  Nat.  Bank,  9  Heisk,  479, 
487,  between  cases  where  the  parties  are  in  delicto,  and  not  in  pari  delicto,  tha 
rule  not  being  applied  in  the  former  case.  Upon  this  point,  the  rule  stated 
in  Bump  on  Fraudulent  Conveyances  —  that  where  such  conveyances  are 
made,  the  court  will  not  inquire  into  the  degrees  of  guilt  between  the  grantor 
and  grantee  — ia  disputed  in  O'Connerv.  Ward,  60  Miss.  1025,  1035;  and  it  ia 
there  declared  not  to  be  a  universal  rule,  and  not  supported  by  the  authori- 
ties, the  exception  being  there  made  that  although  the  parties  are  in  delicto, 
yet  not  in  pari  delicto,  the  court  will,  in  certain  cases,  grant  relief  to  the  least 
guilty,  if  the  "  circumstances  are  such  as  to  justify  the  court  in  proceeding, 
notwithstanding  the  fraudulent  character  of  the  conveyances  ";  citing  Tharra 
▼.  Lorenzana,  53  Cal.  197.  And  it  is  said  by  the  court  in  Roman  v.  Mali,  42 
Md.  513,  532,  that  "there  are  exceptions  to  the  general  rule  that  courts  of 
justice  will  not  actually  interpose  for  the  relief  of  a  party  who  has  been  par' 
ticeps  criminia  in  an  illegal  or  fraudulent  transaction;  and  that  one  of  the  ex- 
ceptions is,  where  the  party  suing,  although  particeps  crimims,  is  not  in  pari 
delicto  with  the  adverse  party.  There  may  be  different  degrees  of  guilt  aa 
between  the  parties  to  the  fraudulent  or  illegal  transaction;  and  if  one  party 
act  under  circumstances  of  oppression,  imposition,  undue  influence,  or  at 
great  disadvantage  with  the  other  party  concerned,  so  that  it  appears  that  hia 
guilt  ia  aubordinate  to  that  of  the  defendant,  the  court,  in  such  case,  will  re- 
lieve."   But  aee  opinion  of  Stewart,  J.,  I  J.  534. 
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Miscellaneous.  —  It  is  said  in  Wheeler  v.  Sage,  1  Wall.  518,  529,  to  be  a 
fundamental  principle  that  a  party  who  seeks  relief  in  equity  mnst  be  able  to 
filiow  that  there  has  been  honesty  and  fair  dealing,  since  the  maxim  in  pari  de- 
iiclo  otherwise  applies.  Therefore,  where  one  becomes  voluntarily  a  party  to 
an  obligation  intentionally  made  in  fraud  of  the  law,  and  then  asks  in  a  court 
of  equity  to  be  relieved  from  its  fulfillment,  "the  condign  and  appropriate 
answer  to  such  a  prayer  from  such  a  tribunal  is  this:  that,  however  un- 
worthy may  have  been  the  conduct  ot  your  opponent,  yon  are  confessedly  in 
pari  deUdo;  you  cannot  be  admitted  here  to  plead  your  own  demerits;  pre- 
cisely, therefore,  in  the  position  in  which  yon  have  placed  yourself,  in  that 
position  we  must  leave  you  ":  CreatICa  AdrrCr  v.  Birta,  5  How.  192,  204.  It 
is  determined  in  Illinois  that  although  the  original  conveyance  is  fraudulent, 
yet  a  reconveyance  made  by  the  fraudulent  grantee  to  his  grantor,  in  pursu- 
ance of  the  original  agreement,  is  not  tainted  with  fraud,  but  is  valid,  and 
that  notes  executed  at  the  time  of  such  reconveyance,  pursuant  to  a  verbal 
agreement  made  during  the  original  fraudulent  transaction,  may  be  enforced: 
Second  National  Bank  v.  Brady,  96  111.  498.  And  if  personal  property  be 
transferred  by  way  of  pledge  or  security,  the  party  so  transferring,  or  those 
claiming  under  him,  may  redeem  the  same  notwithstanding  the  transfer  ia 
fraudulent  as  to  creditors:  Jones  v.  RaJidly,  16  Minn.  320.  Or  where  the 
grantor  subsequently  pays  his  debts,  and  is  relieved  therefrom  by  a  discharge 
in  banki'uptcy,  and  a  subsequent  agreement  is  entered  into  by  which  the 
grantor  surrenders  to  the  grantee  the  notes  given  for  the  property,  and  in 
consideration  thereof  the  latter  surrenders  all  his  right,  title,  and  interest  in 
the  property,  and  the  deed  is  to  be  canceled  by  agreement;  here  such  original 
transfer  is  purged  of  the  fraud,  and  the  subsequent  agrement  will  bo  enforced: 
Sanger  v.  Partridge,  107  111.  629,  534;  and  if  the  deed  is  not  in  fact  executed, 
no  property  is  conveyed,  and  the  title  remains  in  the  grantor:  Parkhurat  v. 
McCfraw,  24  Miss.  134,  139. 

So  where  the  fraudulent  grantee  of  land  takes  any  steps  or  does  any  act 
subsequent  to  the  conveyance  in  the  performance  of  his  moral  duty  to  restore 
the  property,  such  acts  will  be  favorably  considered  by  a  court  of  equity: 
White  V.  Brocaw,  14  Ohio  St.  339,  341.  As  bearing  directly  upon  the  ques- 
tion of  recriminatory  fraud,  it  was  said  in  Lord  v.  Doyle,  1  Cliff.  453,  458. 
that  "  it  would  be  an  encouragement  to  fraud  to  hold  that  the  wrongful  act 
of  one  party  to  a  suit  is  a  justification  to  another  wrongful  act  on  the  part 
of  the  other  party  of  equal  magnitude  and  immorality.  Frauds  are  forbidden 
in  equity,  and  when  committed,  they  cannot  be  set  off  one  against  another, 
but  eaich  separate  transaction  must  stand  or  fall  by  itself."  In  applying  the 
rule  governing  in  this  class  of  cases,  it  is  held  that  a  bad  motive  is  not  alone 
«u£Qcient;  there  must  be  an  illegal  act,  since  if  such  conveyance  is  made  to 
avoid  a  debt  where  nono  exists,  or  the  property  conveyed  is  of  a  character 
which  could  not  be  subjected  by  the  creditor,  and  a  contract  otherwise  valid 
is  entered  into  to  treat  the  conveyance  as  a  mortgage,  or  providing  for  a  recon- 
veyance by  the  grantee,  the  latter  will  not  be  permitted,  in  an  action  brought 
to  enforce  such  agreement,  to  set  up  the  defense  alone  that  the  grantor  in- 
tended to  defraud  his  creditors  by  such  conveyance:  O" Conner  v.  Ward,  60 
Miss.  1025,  1037,  citing  Denman  v.  Dernnan,  4  Ala.  521 ;  Brady  v.  Ellison,  2 
Hayw.  348;  Smiih  v,  Bruaer,  2  Id.  296;  Boyd  v.  De  la  Montaigne,  73  N.  Y. 
498;  29  Am.  Rep.  197. 
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Coleman  v.  Pike  County. 

[83  Alabama,  S26.] 

DnnntRER  to  Entire  Complaint  ix  Action  on  Official  Bond  is  Prop- 
erly Overruled,  where,  several  breaches  of  the  bond  being  assigned, 
some  of  them  are  suflSciently  certain  an;l  definite. 

Proof  of  Execution  of  Bond  Wiiicu  is  Foundation  of  Suit  is  not  re- 
quired under  provision  of  the  Alabama  Code,  section  3030,  unless  the 
execution  is  denied  by  a  verified  plea. 

Receipt  in  Form  of  I  O  U,  Given  by  County  Treasurer  to  Tax 
Collector,  is  Admissible  as  evidence  against  the  sureties  of  the  treas- 
urer, since  deceased,  and  it  is  competent  to  show,  by  parol  evidence, 
_  that  the  instrument  was  intended  as  a  receipt  for  so  mucli  of  the  county 
tax,  to  be  accounted  for  in  a  settlement  with  the  collector  at  the  end  of 
the  month. 

Rule  that  Parol  Evidence  cannot  be  Admitted  to  Vary,  Explain, 
or  Contradict  Writing  is  confined  to  the  parties  to  the  writing;  and 
when  it  comes  in  question  collaterally  between  one  of  the  parties  and 
others,  neither  party  is  estopped  to  contradict  or  explain  it. 

When  County  Treasurer  Receives  Moneys  in  nis  Official  Capacity, 
AS  County  Taxes,  He  and  his  Sureties  are  E.stopped  to  Deny 
that  they  are  the  moneys  of  the  county,  for  the  lawful  disbursement  of 
which  he  is  responsible  on  his  official  bond,  whatever  the  character  of 
the  papers  given  by  him  to  the  collector  as  representing  the  amounts  so 
received. 
HiLB  Books  and  Entries  Made  by  County  Treasurer,  or  his  Agent, 
ARE  Prima  Facie  evidence  against  him  and  his  sureties,  yet  entries  made 
by  the  agent  after  the  termination  of  his  agency  by  the  death  of  the 
treasurer  are  not  binding  on  him  or  his  sureties,  and  are  not  admissible 
ill  evidence  against  them. 

Is  Action  against  Sureties  on  Official  Bond  of  Deceased  County 
Treasurer,  seeking  to  charge  them  with  a  default  of  their  principal, 
the  tax  collector,  and  the  probate  judge  who  acted  as  the  agent  of  the 
treasurer  in  attending  to  his  official  duties,  may  each  testify  to  their 
transactions  with  him. 

Action  brought  in  the  name  of  Pike  County  against  the 
defendants,  as  sureties  on  the  official  bond  of  one  Tyler,  de- 
ceased, as  treasurer  of  said  county.  The  defendants  demurred 
to  the  complaint,  and  the  demurrer  was  overruled.  The  rul- 
ings of  the  court  on  the  evidence,  etc.,  assigned  as  error  by 
the  defendants,  sufficiently  appear  in  the  opinion. 

Gardner  and  Wiley^  and  M.  N.  Carlisle,  for  the  appellants. 

Parks  and  Son,  contra. 

By  Court,  Clopton,  J.  1.  There  are  several  breaches  of  the 
bond  sued  on  assigned  in  the  complaint,  some  of  which  are 
too  general,  while  others,  relating  to  the  illegal  use  or  ex- 
penditure of  the  money  of  the  county,  and  the  failure  to 
keep  and  disburse  it  according  to  law,  are  sufficiently  certain 


Dec.  1887.]  Coleman  v.  Pike  County.  747 

and  definite.  The  demurrer  goes  to  the  entire  complaint, 
each  assignment  of  a  breach  being  specified  as  cause  of  de- 
murrer. Some  of  the  assignments  being  sufFicient,  the 
demurrer  was  properly  overruled:  Williamson  v.  Wolfj  37 
Ala.  298. 

2.  The  complaint  alleges  that  the  bond,  which  is  set  forth 
therein,  and  is  the  foundation  of  the  suit,  was  executed  by 
the  defendants.  Under  the  statute,  the  bond  must  be  re- 
ceived as  evidence  without  proof  of  execution,  unless  tho 
execution  is  denied  by  a  verified  plea;  Code,  sec.  3036;  John- 
son V.  Caffey,  59  Ala.  331. 

3.  The  material  question  arises  on  the  admission  in  evi- 
dence of  two  papers  given  by  the  county  treasurer  to  tho 
tax  collector,  and  on  the  ruling  of  the  court  in  reference  to 
the  liability  of  the  sureties  on  his  oflScial  bond  for  tho 
amounts  of  the  same.  One  of  these  papers  is  in  the  follow- 
ing form:  "I  0  U  four  hundred  and  nineteen  dollars,  No- 
vember 28,  1885.  J.  F.  Tyler,  C.  T."  The  other  is  for 
sixteen  hundred  dollars,  similar  in  form,  except  as  to  date 
and  amount.  It  appears  from  the  evidence  of  the  collector 
that  the  treasurer  collected  some  taxes  as  his  agent,  which 
he  stated  he  had  used  in  paying  court  expenses.  The  first 
paper  was  given  for  the  amount  of  taxes  so  collected.  Tho 
second  was  given  for  taxes  collected  by  the  collector,  which 
he  let  the  treasurer  have  to  pay  some  claims  against  tho 
county.  The  treasurer  received  these  sums  as  bo  much  of 
the  county  tax,  to  be  accounted  for  in  a  settlement  with  the 
collector  at  the  end  of  the  month,  and  the  papers  were  in- 
tended as  receipts.  It  is  first  objected  that  the  papers  are 
the  individual  obligations  of  the  treasurer,  and  that  parol 
evidence  is  inadmissible  to  show  that  they  were  to  have  a 
difierent  legal  efiect.  The  rule  that  parol  evidence  cannot 
be  admitted  to  vary,  explain,  or  contradict  a  writing,  is  con- 
fined to  the  parties  to  the  writing,  and  when  it  comes  in 
question  collaterally  between  one  of  the  parties  and  others, 
neither  party  is  estopped  to  contradict  or  explain  it;  and  as 
between  the  parties  it  is  admissible  to  show  that  a  particular 
mode  of  payment  was  agreed  on:  Venahle  v.  Thompson,  11 
Ala.  147;  Murchie  v.  Cook,  1  Id.  41. 

4.  It  further  appears  that  Hilliard,  the  judge  of  probate, 
who  was  requested  by  the  treasurer  to  attend  to  his  official 
duties  for  him,  made  two  settlements  with  the  collector,  —  ore 
before  and  one  after  the   death  of  the  treasurer,  —  and    iu 
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o:ie  or  the  other  of  these  settlements  he  received  these  two 
papers  from  the  collector,  as  evidencing  the  payments  of  so 
much  of  the  county  taxes  to  the  treasurer.  The  evidence 
loaves  in  doubt  in  which  settlement  he  took  the  papers.  This 
was  an  inference  to  be  drawn  by  the  jury.  If  they  were  ac- 
cepted in  the  settlement  before  the  death  of  the  treasurer, 
the  transaction  was  within  the  scope  of  Hilliard's  authority 
as  agent,  and  was  binding  on  the  treasurer.  The  instruc- 
tions relating  to  this  matter,  requested  by  the  defendant, 
were  to  the  efifect  that  the  sureties  were  not  liable  for  the 
amounts  represented  by  the  papers  under  any  circumstances; 
and,  in  the  light  of  the  evidence,  were  properly  refused. 
Furthermore,  if  the  treasurer  received  the  moneys  in  his  offi- 
cial capacity,  as  county  taxes,  he  and  his  sureties  are  estopped 
to  deny  that  they  are  the  moneys  of  the  county,  for  the  law- 
ful disbursement  of  which  he  is  responsible  on  his  official 
bond,  whatever  may  be  the  character  of  the  papers  given  by 
him  to  the  collector  as  representing  the  amounts  so  received: 
Ferryman  v.  Greenville,  51  Ala.  507. 

5.  While  the  books  and  entries  made  by  the  treasurer 
or  his  agent  are  prima  facie  evidence  against  him,  entries 
made  by  the  agent  after  the  termination  of  his  agency  by 
the  death  of  the  treasurer  are  not  binding  on  him  or  his 
sureties,  and  not  admissible  in  evidence  against  them.  The 
court  erred  in  admitting  in  evidence,  against  the  objections 
of  the  defendants,  the  entry  shown  to  have  been  made  by 
Hilliard  after  the  death  of  the  treasurer.  The  error  was  not 
cured  by  the  instruction  that  the  defendants  could  relieve 
themselves  from  liability  by  explaining  the  entry.  The  efifect 
was,  to  make  such  entry  prima  facie  evidence  against  them, 
and  fix  on  them  the  burden  of  explanation.  If  the  accounts 
of  the  treasurer  were  so  mingled  in  the  different  entries  as 
to  require  separation,  the  entry  after  the  death  of  the 
treasurer  might  have  been  used  for  this  purpose;  but  the 
jury  should  have  been  instructed  that  they  could  use  it  for 
this  purpose  alone,  and  not  to  regard  it  as  evidence. 

6.  The  tax  collector  and  Hilliard  were  competent  witnesses 
to  testify  to  transactions  with  the  deceased  treasurer:  Garret 
V.  Trabue,  Davis,  &  Co.,  82  Ala.  227. 

Reversed  and  remanded. 


Rule  FoRBiDDiNa  Use  of  Pabol  Evidence  to  Contradict  a  writing 
does  not  apply  to  a  third  person  whose  rights  are  paramount  to  such  writ- 
ing: Tyson  v.  Post,  2  Am.  St.  Rep.  410;  and  see  McMaster  v.  Im.  Co.,  14  Am. 
Bep.  239. 
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Admissibility  of  Parol  Evidence  to  Explain  or  contradict  receipt: 
Pribble  v.  Kent,  71  Am.  Dec.  327;  Ilenrtf  v.  Henr]/,  71  Id.  354,  and  note  355; 
Ashley  v.  Vischer,  85  Id.  65,  and  note  C9;  Stapkton  v.  King,  11  Am.  Rep.  109; 
DeLamlette  v.  Wendt,  31  Id.  494. 

Effect  of  Receipts  of  Officeks  as  Evtdencb  against  their  Sure- 
ties. —  The  effect  to  be  given  to  receipts,  official  reports,  entries,  or  returns 
made  by  public  officers  as  evidence  against  their  sureties  of  the  facts  thus 
stated,  is  a  question  upon  which  the  adjudications  are  conflicting.  It  was 
held  in  an  early  leading  case  in  this  country,  in  a  proceeding  against  a  de- 
faulting treasurer  and  his  sureties,  that  the  entries  in  the  books  kept  by  the 
treasurer  were  conclusive  upon  him  and  his  enreties,  to  the  extent  that  they 
would  not  be  allowed  to  show  that  any  sum,  which  was  shown  by  the  entries 
ought  to  be  in  the  treasury  at  any  given  time,  was  not  there:  Baker  v.  Pres- 
ton, 1  Gilra.  235,  White,  J.,  dissenting.  The  doctrine  of  this  case  was 
sustained  in  Indiana,  the  court  holding  that  the  statement  of  a  township 
trustee,  in  his  annual  report  to  the  county  board  of  the  amount  of  money  in 
his  bands,  was  conclusive  against  the  trustee  and  his  sureties  in  a  suit  on  his 
official  bond:  State  v.  Orammer,  29  Ind.  530;  followed  in  Stale  v.  ProCher,  44 
Id.  287.  So  in  Iowa,  in  an  action  on  a  county  treasurer's  bond,  it  was  held 
that  the  principal's  accountings  and  settlements,  made  in  pursuance  of  law, 
are  to  be  deemed  conclusive  against  him  and  his  sureties,  in  the  absence  of 
mistake:  Boone  County  v.  Jones,  54  Iowa,  699;  37  Am.  Rep.  229;  and  the 
doctrine  of  this  case  is  approved,  but  the  cases  distinguished,  in  Stale  v. 
Hutchinson,  60  Iowa,  478;  Webster  County  v.  Hutchinson,  60  Id.  721.  In  ac- 
cord with  this  doctrine  are  also  the  Illinois  decisions,  holding  that  where  a 
financial  officer  is  his  own  successor,  his  entries  of  balances  in  his  hands  at 
the  expiration  of  his  first  term,  made  in  pursuance  of  legal  requirement,  are 
conclusive  on  himself  and  his  sureties  on  his  bond  for  the  new  term:  City  of 
Chicago  v.  Gage,  95  111.  593;  35  Am.  Rep.  182;  Cawley  v.  People,  95  111.  249,. 
261;  Morley  v.  Town  qf  Metamora,  73  Id.  394;  20  Am.  Rep.  266.  In  a  re- 
cent case  in  California,  the  action  was  against  one  Morgan,  county  treasurer, 
and  the  sureties  on  his  official  bond.  Morgan  was  both  treasurer  and  tax 
collector,  and  there  was  no  doubt  that  he  had  misappropriated  the  county 
funds.  But  the  point  was  made  on  behalf  of  the  sureties  that  there  was  no 
evidence  to  show  that  the  misappropriation  occurred  while  Morgan  was  act- 
ing as  treasurer,  and  that  suit  should  have  been  brought  against  the  sureties 
upon  the  bond  as  tax  collector.  The  evidence  was,  that  the  auditor  had  set- 
tled with  Morgan  as  tax  collector,  and  gave  him  a  certificate  of  the  amount 
found  duo  to  the  county;  and  the  auditor  thereupon  credited  Morgan  as  tax 
collector  with  the  amount  as  paid,  and  charged  him  as  treasurer  with  the  same 
amount.  The  certificate  given  to  Morgan  by  the  auditor  was  afterwards 
found  in  the  treasury.  This  was  held  to  be  sufficient,  under  the  statutory 
provisions  relating  to  the  duties  of  treasurer,  auditor,  and  tax  collector,  to 
charge  Morgan  and  his  sureties  as  treasurer.  The  court  said  that  "in  view 
of  the  fact  that  the  statute  requires  the  auditor's  certificate  to  accompany 
the  payment  into  the  treasury,  the  fact  that  the  certificate  was  found 
in  the  treasury  gives  rise  to  an  inference  that  the  payment  accompanied  the 
certificate":  Butte  County  v.  Morgan,  Sup.  Ct.  Cal.,  April,  1888.  A  sheriff's 
return  to  an  execution,  showing  the  collection  of  the  money  thereon,  was 
held  to  bo  conclusive  upon  the  sureties  on  his  official  bond  in  a  suit  upon 
•uch  bond,  in  Bagot  v.  State,  33  Ind.  262;  overruled,  however,  on  this  point 
m  Lmory  v.  State,  64  Id.  421,  427;  compare  State  v.  McOee,  7  Ired.  377. 

A  doctrine  contrary  to  that  above  set  forth,  and  one  which  is  well  sus-^ 
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taincd  by  tlio  rxuthorities,  is,  that  in  a  suit  against  the  sureties  of  a  defaulting 
public  officer,  the  reports  of  the  officer  and  entries  m^de  by  him  in  hia 
books  are  jmma  facie  but  not  conclusive  evidence  against  his  sureties,  and 
are  open  to  explanation  and  contradiction  by  the  sureties:  Broad  v.  City  of 
Paris,  66  Tex.  119;  3Iann  v.  Yazoo  City,  31  Miss.  574;  £insell  v.  Saxton,  66 
N.  Y.  55;  Board  of  Supei-visora  v.  Bristol,  99  Id.  316.  A  leading  case  in  sup- 
port of  this  view  is  United  States  v.  Boyd,  5  How.  29,  holding  that  the  returns 
of  a  receiver  of  public  moneys  of  the  United  States  to  the  treasury  depart- 
ment are  not  conclusive  evidence  in  an  action  by  the  government  against  the 
sureties  upon  the  receiver's  bond.  TIio  accounts  rendered  to  the  department 
of  money  received,  properly  authenticated,  are  evidence,  in  the  first  instance, 
of  the  indebtedness  of  the  officer  against  the  sureties,  but  subject  to  explana- 
tion and  contradiction:  United  States  v.  Boyd,  5  How.  29,  54;  and  see  Wil- 
liams V.  United  States,  1  Id,  290;  Watki}i3  v.  United  States,  9  Wall.  759; 
compare  United  States  v.  Gii'ault,  1 1  How.  22.  The  doctrine  that  settlements 
made  by  a  public  officer  are  only  prima  facie  evidence  against  his  sureties  :a 
also  maintained,  in  Nolly  v.  Callaway  County,  11  Mo.  447;  followed  in  State 
v.  Smith,  26  Id.  226;  72  Am.  Dec.  204;  and  in  a  line  with  these  decisions  aro 
State  V.  Newton,  33  Ark.  276;  State  v.  Rhoades,  6  Nev.  352.  In  the  latter 
case,  Baker  v.  Preston,  1  Gilm.  235,  holding  the  opposite  doctrine,  is  se- 
verely criticised,  and  denied  to  bo  law.  The  same  case  has  also  been  criti- 
cised and  its  soundness  as  authority  questioned  in  later  Virginia  decisions: 
See  Munford  v.  Overseers  etc.,  2  Rand.  313;  Jacobs  v.  Hill,  2  Leigh,  393;  Crad- 
dock  V.  Turner,  6  Id.  116;  Crawford  v.  Turk,  24  Gratt.  176.  So  the  earlier 
Indiana  decisions,  Slate  v.  Grammer,  29  Ind.  530,  and  State  v.  PratJter,  44 
Id.  287,  following  Baker  v.  Preston,  supra,  have  been  expressly  overruled,  so 
far  as  sureties  on  bonds  of  public  officers  are  concerned,  by  the  later  cases  of 
Low7-y  V.  State,  64  Id.  421,  Ohninj  v.  Evansville,  66  Id.  59,  the  latter  holding 
that  entries  made  by  a  city  treasurer  in  the  books  kept  for  that  purpose,  pur- 
porting to  be  a  statement  of  the  funds  of  the  city  on  hand  at  the  close  of  a 
preceding  and  the  beginning  of  a  new  term,  are  not  conclusive  upon,  but  may 
be  contradicted  by,  his  sureties,  in  an  action  against  the  treasurer  and  hia 
sureties  on  his  official  bond,  executed  by  them  at  the  commencement  of  the 
new  term;  and  see  State  v.  Haynes,  79  Ind.  294.  An  act  of  the  Indiana  legis- 
lature passed  March  31,  1879,  declared  that  settlements  made  by  public  offi- 
cers should  not  be  conclusivo  evidence  against  their  sureties.  And  it  is  said 
to  be  "evident  that  the  legislature  meant  to  do  what  the  court  has  done,  — 
overturn  the  doctrine  of  estoppel  as  declared  in  the  case  of  State  v.  Orammer, 
29  Id.  530,  and  leave  the  officers'  account  open  for  investigation  in  cases  of 
fraud  or  mistake  ":  Heagy  v.  State,  85  Id.  260,  262;  see  also  2  Ind.  R.  S.,  sec. 
6507  (1888);  Hunt  v.  State,  93  Ind.  321;  Rogers  v.  State,  99  Id.  222.  The 
rule  as  thus  settled  in  Indiana  is  believed  to  be  favored  by  the  weight  of 
authority  independently  of  any  legislation  bearing  upon  the  subject.  In 
addition  to  the  cases  already  cited  as  sustaining  this  view,  see  also  Lipscomb 
V.  Postell,  38  Miss.  477;  77  Am.  Dec.  651;  Governor  v.  Suton,  4  Dev.  &  B.  484; 
Stale  V.  Fullenwider,  4  Ircd.  3G4;  Hatch  v.  Inhabitants  etc.,  97  Mass.  533; 
Treasurers  v.  Bates,  2  Bail.  362;  Townsend  v.  Everett,  4  Ala.  607,  to  which 
may  be  added  the  principal  case. 

As  to  the  effect  of  judgments  against  principals  as  evidence  against  their 
sureties,  see  Cliarles  v.  Hoskins,  14  Iowa,  471;  83  Am.  Dec.  378,  and  extended 
note  on  the  subject  380;  Stephens  v.  Sliafer,  48  Wis.  54;  33  Am.  Rep.  793, 
and  note  802;  Graves  v.  Bulkky,  25  Kan.  249;  37  Am.  Rep.  249,  and  note  252. 
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Fob  Negligence  Causing  Personal  Injuries  to  Minor  Child,  separata 
and  concurrent  actions  may,  in  the  absence  of  statute,  be  maintained  hj 
the  child  and  its  father. 

In  Action  by  Child  for  Injuries  Caused  by  Negligence  of  a  third 
person,  the  contributory  negligence  of  the  child's  father  is  no  defense, 
and  cannot  be  imputed  to  the  child  when  it  is  of  such  tender  years  as  to 
be  legally  presumed  as  incapable  of  judgment  and  discretion;  but  when 
the  child  is  between  the  ages  of  seven  and  fourteen  years,  though  prima 
facie  incapable  of  judgment  and  discretion,  evidence  of  capacity  may 
be  received,  and  contributory  negligence  imputed  and  shown  in  defense 
of  the  action. 

In  Action  by  Father  for  Personal  Injuries  to  Child  Caused  bt 
Negligence,  the  contributory  negligence  of  the  child  is  a  good  defense, 
unless  the  child  be  within  the  age  which  raises  the  legal  presumption  of 
incapacity. 

In  Action  by  Father  for  Personal  Injuries  to  Child  caused  by  neg- 
ligence, the  contributory  negligence  of  the  father  is  a  complete  defense, 
without  regard  to  the  age  or  capacity  of  the  child. 

In  Action  for  Personal  Injuries  to  Child  Caused  by  the  wanton, 
reckless,  or  intentional  negligence  of  defendant,  the  contributory  neg- 
ligence of  neither  father  nor  child  is  available  as  a  defense. 

Father  Who  Knowingly  Permits  Child  about  Seven  Years  of  Agb 
to  go  unprotected  upon  the  track  of  a  railroad  for  the  purpose  of  pick- 
ing up  coal  at  a  place  where  trains  are  constantly  passing  is  guilty  of 
culpable  negligence. 

If  Father  Permits  Grandmother  to  have  Care  and  Custody  of 
Child,  her  negligence,  whereby  the  child  is  injured,  is  to  be  imputed  to 
the  father. 

Action  by  father  for  damages  for  personal  injuries  to  hia 
minor  child.     The  opinion  states  the  facts. 

He^oitt,  Walker,  and  Porter,  and  R.  H.  Pearson,  for  the  ap- 
pellant. 

Smith  and  Lowe,  for  the  respondent. 

By  Court,  Clopton,  J.  Both  the  infant  and  the  father  may, 
in  the  absence  of  a  statute,  maintain  separate  and  concurrent 
action?  for  personal  injuries  wrongfully  done  to  his  minor 
child.  The  principle  on  which  the  right  to  recover  depends, 
and  the  elements  of  recoverable  damages,  arc  materially  dif- 
ferent in  the  two  cases.  When  the  infant  sues  for  his  own 
benefit,  the  application  of  the  doctrine  of  contributory  negli- 
gence depends  on  the  capability  of  the  plaintiff  to  exercise 
judgment  and  discretion.  If  the  plaintiff  is  of  such  tender 
years  that  he  is  conclusively  presumed  incapable  of  judgment 
and  discretion,  and  of  owing  a  duty  to  another,  neither  con- 
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tributory  negligence  on  his  part  nor  that  of  his  parent  can  be 
set  up  to  defeat  a  recovery:  Gov.  Street  R.  E.  v.  IJanlon,  53 
Ala.  70.  A  child  between  seven  and  fourteen  years  of  ago  is 
prima  facie  incapable  of  exercising  judgment  and  discretion, 
but  evidence  may  be  received  to  show  capacity.  If  capacity 
be  shown,  the  general  rule  of  contributory  negligence  is  ap- 
plicable, whether  the  action  is  prosecuted  on  behalf  and  for 
the  benefit  of  the  child,  or  by  the  father  for  his  own  benefit. 
Whenever  the  plaintiff  derives  his  cause  of  action  from  an 
injury  to  a  third  person,  the  contributory  negligence  of  such 
third  person  is  imputable  to  him,  so  as  to  charge  him  with 
the  consequences.  The  proof  shows  that  the  child  was  a  few 
months  over  seven  years  of  age,  but  there  was  no  evidence 
tending  to  show  the  requisite  capacity.  In  such  case,  the  pre- 
sumption of  incapacity  prevails.  The  special  pleas  which 
set  up  as  a  defense  the  contributory  negligence  of  the  child, 
disconnected  from  and  unaccompanied  by  the  negligence  of 
the  father  contributing,  are  insufficient.  The  defect  consists 
in  the  want  of  an  averment  of  capacity,  the  complaint  alleging 
that  the  child  was  of  an  age  when  prima  facie  incapable. 

The  present  action  is  brought  by  the  father  for  his  own 
benefit.  The  defendant  filed  other  pleas,  specially  setting  up 
the  contributory  negligence  of  the  father,  to  which  the  court 
sustained  a  demurrer.  When  the  father  sues  for  an  injury  to 
his  minor  child,  his  neglectful  conduct,  proximately  contrib- 
uting to  the  injury,  is  a  bar  to  the  action,  unless  the  injury 
was  caused  by  the  wanton,  reckless,  or  intentional  negligence 
of  the  defendant's  employees,  after  having  discovered  the  peril 
of  the  child,  or  when  they  ought  to  have  discovered  the  peril: 
Beach  on  Contributory  Negligence,  137;  Frazer  v.  Louisville 
and  Nashville  R.  R.  Co.,  81  Ala.  185;  60  Am.  Jlep.  145.  This 
is  only  the  application  in  such  case  of  the  general  rule,  that 
the  plaintifi''s  contributory  negligence  is  a  full  defense  which 
does  not  depend  in  any  wise  upon  the  capacity  or  incapacity 
of  the  child.  Two  actions  were  brought  for  personal  injuries 
to  a  minor  child,  one  by  the  infant,  and  the  other  by  the 
father.  The  contributory  negligence  of  the  parent  was  set  up 
as  a  defense  in  both  actions.  It  was  held,  in  the  first  case, 
that  the  negligence  of  the  parent  was  not  imputable  to  the 
child,  and  did  not  defeat  a  recovery;  and  in  the  latter  case, 
that  it  was  a  bar  to  the  action:  Belief ontaine  and  Indiana  R.  R. 
Co.  v.  Snyder,  18  Ohio  St.  399;  98  Am.  Dec.  175;  24  Ohio  St. 
670;  Glasse  v.  Hestonville  R'y  Co.,  57  Pa.  St.  172. 
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The  father  owes  to  his  minor  child  the  duty  of  due  and 
proper  protection  against  danger,  as  may  be  required  by  the 
circumstances  and  occasion;  and  the  duty  is  the  more  im- 
perative, in  proportion  to  the  indiscretion  and  helplessness  of 
the  child.  Failure  to  extend  such  protection  is  negligence. 
If,  by  neglect  of  duty  in  this  respect,  he  proximately  con- 
tributes to  the  injury  of  his  child,  he  will  be  regarded  as  a 
concurrent  wrong-doer  with  the  party  doing  the  injury.  Argu- 
ment is  unnecessary  to  show  that  a  father  is  guilty  of  negli- 
gence, who  knowingly  permits  a  child  of  about  seven  years  of 
age  to  go  unprotected  on  the  track  of  a  railroad,  to  get  coal 
at  a  place  where  trains  are  constantly  passing.  It  may  be 
said  that  the  plea  avers  this  was  by  the  permission  of  her 
grandmother;  but  it  also  alleges  that  she  was  under  the  care 
of  her  grandmother,  by  permission  of  the  plaintiff.  A  parent 
is  responsible  for  the  negligent  and  wrongful  acts  of  the  per- 
son to  whom  he  intrusts  the  custody  and  care  of  his  minor 
child.  If  the  grandmother,  thus  having  the  care  of  the  child, 
permitted  her  to  trespass  on  the  track  for  the  purpose  of  get- 
ting coal  belonging  to  the  defendant,  lying  on  or  in  dangerous 
proximity  to  the  track,  where  trains  were  constantly  passing, 
and  such  trespass  contributed  to  her  injury,  the  plaintiff  is 
chargeable  with  the  consequences:  Bellefontaine  E'y  Co.  v. 
Snyder,  24  Ohio  St.  670;  Moore  v.  Pennsylvania  R.  R.  Co.,  4 
Am.  &  Eng.  R.  R.  Cas.  569;  44  Am.  Rep.  106.  The  de- 
murrer to  the  plea  was  wrongfully  sustained. 

By  the  act  of  January  23,  1885,  when  any  personal  injury 
to  any  minor  child  is  caused  by  the  wrongful  act  or  omission 
of  any  person,  or  any  officer  or  agent  of  an  incorporated  com- 
pany, or  association  of  persons,  the  father,  if  living,  may  main- 
tain an  action  for  such  wrongful  act  or  omission,  and  recover 
Buch  damages  as  the  jury  may  assess;  provided,  that  but  one 
Buit  shall  be  maintained  for  such  injury:  Acts  1884-85,  p.  99. 
The  statute  does  not  abrogate  the  rule  that  either  may  main- 
tain an  action,  but  prohibits  concurrent  or  successive  suits  for 
one  and  the  same  injury  by  both  father  and  child;  and  giving 
it  a  liberal  construction,  its  operation  is  to  authorize,  in  a  suit 
brought  by  the  father,  the  recovery  of  the  damages  which,  in- 
dependent of  statute,  would  be  recoverable  only  in  a  suit  by 
the  child, — so  that  the  pendency  of  one  suit,  or  judgment 
therein,  would  be  sufficient  in  abatement,  or  bar,  of  the  other. 
An  election  as  to  the  party  who  shall  sue  is  given;  but  if  the 
father  sues,  he  is  not  exempted  from  the  consequences  of  his 
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-cwn  contributory  negligence,  or  that  of  his  child,  if  of  suitable 
■  «,ge  or  capacity.  Whoever  sues  must  take  the  burdens  of  an  ac- 
^tion  brought  by  such  party;  and  if  the  father  be  the  plaintiff, 
the  right  to  recover  will  depend  on  the  principles  we  have  de- 
clared. It  may  be  well  to  remark  that  section  2588  of  the  code 
cf  1886  materially  modifies  the  act;  but  the  modification  does 
not  afi'ect  this  case. 

As  the  defendant  did  not  have  the  benefit  of  the  defense  of 
contributory  negligence  on  the  trial,  and  as  the  liability  of  the 
defendant  will  be  governed  by  other  considerations,  if  the  truth 
of  the  plea  be  established,  and  the  effect  of  the  evidence  may 
he  thereby  materially  varied,  it  is  unnecessary  to  review  the 
^conclusion  and  judgment  of  the  city  court  on  the  evidence. 
Reversed  and  remanded. 


Who  may  Sue  for  Injury  to  Child:  See  Pittsburgh  R.  li.  Co.  v.  Vining, 
'HZ  Am.  Dec.  269;  FairmomU  R'y  Co.  v.  Statler,  93  Id.  714,  and  notes. 

Negligence  of  Parent,  whether  Imputed  to  Child:  See  Erie  C.  P. 
R.  R.  V.  Schuster,  57  Am.  Rep.  474-479;  Frazer  v.  Louisville  <&  N.  R.  R.  Co., 
<60  Id.  145;  Mangam  v.  Brooklyn,  98  Am.  Dec.  G6,  and  cases  cited  in  note. 


Wood  v.  Winship  Machine  Co. 

[83  Alabama,  424.] 
'Judgment  by  Default  —  Written  Instrument  Sufficient  to  Support. 
—  A  promissory  note  which  obligates  the  maker  to  pay  a  specified  sum 
as  principal,  with  interest,  ' '  and  ten  per  cent  attorneys'  fees, "  is  con- 
stmed  to  mean, ten  per  cent  on  the  amount  of  the  note  as  attorneys'  fees 
in  any  suit  brought  to  enforce  its  collection,  and  such  a  demand  will  sup- 
port a  judgment  by  default  for  the  entire  amount  due,  including  the  attor- 
neys' fees:  Ala.  Code  1886,  sec.  2740. 

Action  by  the  Winship  Machine  Company  against  Wood  and 
'Brothers,  on  a  contract  of  guaranty  indorsed  on  a  promissory 
note.  The  note  contained  a  clause  in  which  the  makers  and 
indorsers  waived  their  right  of  exemption,  and  the  guaranty 
(executed  by  the  defendants  was  in  the  following  words:  "  For 
Talue  received,  we  guarantee  the  payment  of  this  note,  and 
waive  protest  and  notice."  Other  facts  appear  in  the  opinion. 
A  judgment  by  default  against  the  defendants  was  assigned 
hj  them  as  error. 

Gardner  and  Wiley,  for  the  appellants. 

By  Court,  Somebville,  J.     The  action  is  founded  on  a  writ- 
^n  instrument,  ascertaining  the  plaintiff''s  demand,  and  the 
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judgment  is  one  by  default.  The  note  obligates  the  maker  to 
pay  principal,  interest,  and  ten  per  cent  attorneys'  fees.  This 
we  construe  to  mean  ten  per  cent  on  the  amount  of  the  note 
as  attorneys'  fees  in  any  suit  brought  to  enforce  its  collection. 
Such  a  demand  will  support  a  judgment  by  default  for  the 
entire  amount  due,  including  the  attorneys'  fees,  without  the 
intervention  of  a  jury:  Code  1886,  sec.  2740;  McKenzie  v. 
Clantoii,  33  Ala.  528;  Burns  v.  Howard,  68  Id.  352.  It  is  not 
a  case  of  recovery  for  a  mere  penalty  stipulated  to  be  paid  by 
written  promise,  as  in  McPherson  v.  Robertson,  82  Id.  459, 
where  it  was  held  error  to  render  judgment  by  default  without 
writ  of  inquiry  by  a  jury  to  determine  the  amount  of  damage" 
Affirmed. 


Judgment  by  Default,  What  Judgmeitt  Roll  Consists  of:  Ifahn  v.  Kelly, 
94  Am.  Dec.  742;  effect  of:  Green  v.  Hamilton,  77  Id.  295,  and  note  302; 
record  supporting,  what  insufficient:  Ashley  v.  Laird,  77  Id.  69,  note. 

Judgment  by  Default  not  Set  Aside  unless  party  pays  sum  he  has 
shown  himself  liable  for:  Gregorg  v.  Ford,  73  Am.  Dec.  639. 


East  Tennessee  etc.  R.  R.  Co.  v.  Kennedy. 

[83  Alabama,  462. J 

JuKiSDiCTiON — Garnishment  Proceedings  in  Another  State. — Where 
a  citizen  of  Alabama  is  voluntarily  within  the  territorial  jurisdiction  of 
Tennessee,  and  a  judgment  is  there  rendered  against  him  on  personal  ser- 
vice, a  suit  by  garnishment  is  properly  instituted  against  a  railroad  com- 
pany chartered  by  the  latter  state  condemning  a  debt  due  the  judgment 
debtor  for  servicos  rendered  in  Alabama,  and  payment  of  the  judgment 
against  the  garnishee  is  a  complete  defense  to  a  subsequent  action  on  the 
debt  brought  in  Alabama. 

Debts  have  No  Local  Situs,  and  are  Suable  in  any  country  or  locality 
where  the  debtor's  person  may  be  found. 

Exemption  Laws  of  One  State  cannot  Avail  Debtor  in  a  suit  instituted 
against  him  in  another  state;  and  a  garnishee  in  the  latter  state  cannot 
make  the  defense  available  to  the  debtor,  and  ia  under  no  duty  to  at- 
tempt it. 

Action  brought  by  James  M.  Kennedy  against  the  appellant, 
a  corporation  chartered  under  the  laws  of  Tennessee,  but  do- 
ing business  in  Alabama,  and  seeking  to  recover  on  account 
for  work  and  labor  done.  Other  material  facts  appear  in  the 
opinion. 

Pettu8  and  Pettus,  for  the  appellant. 
Sumter  Lea,  contra. 
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By  Court,  Somebville,  J.  The  appellee,  Kennedy,  as 
plaintiff,  recovered  a  judgment  against  the  appellant  railroad 
corporation,  in  the  circuit  court  of  Dallas  County,  for  about 
fifty  dollars,  in  September,  1887,  the  case  being  tried  de  novo 
on  appeal  from  a  justice's  court.  The  amount  was  due  for 
work  and  labor  done  by  the  plaintiff  for  the  defendant  in  this 
state,  of  which  the  plaintiff  was  and  is  a  resident. 

The  defense  set  up  by  the  railroad  company  was  payment. 
The  admitted  facts  show  that  the  plaintiff,  Kennedy,  being 
temporarily  in  the  state  of  Tennessee,  which  was  the  residence 
of  the  defendant  corporation  where  it  was  chartered,  was  there 
sued  by  one  Kane,  before  a  justice  of  the  peace  having  juris- 
diction of  the  subject-matter  and  the  parties,  and  after  service 
of  process  upon  him,  a  judgment  was  rendered  against  him  for 
the  debt  claimed,  with  costs,  amounting  to  about  fifty  dollars; 
that  after  a  return  of  no  property  found  against  Kennedy,  a 
suit  by  garnishment  was  instituted  on  the  judgment  against 
the  railroad  company,  and  on  its  answer  as  garnishee  a  judg- 
ment was  rendered  condemning  this  same  debt,  and  that  this 
judgment  had  been  fully  satisfied. 

This,  we  think,  was  a  full  defense  to  the  suit.  The  plain- 
tiff having  gone  voluntarily  within  the  territorial  jurisdiction 
of  the  state  of  Tennessee,  was  liable  to  be  sued  there  as  fully 
as  if  he  resided  in  that  state.  His  residence  in  Alabama  was 
no  objection  to  the  exercise  of  this  jurisdiction  over  his  person: 
Smith  V.  Gibson,  83  Ala.  285;  Bearing  v.  Bank  of  Charleston, 
5  Ga.  497;  48  Am.  Dec.  300,  and  note  319. 

The  residence  of  the  railroad  corporation  being  in  Tennessee, 
it  was  subject  to  be  sued  there  as  much  as  a  natural  person 
would  be;  and  this  jurisdiction  over  it  could  in  no  manner  be 
affected  by  the  fact  that  its  road  was  operated  in  Alabama, 
and  the  debt  garnished  was  created  here.  The  debt  was  due 
by  the  railroad  to  Kennedy  as  much  in  Tennessee  as  in  Ala- 
bama, and  suit  could  certainly  have  been  brought  upon  it  by 
him  in  that  state,  where  the  defendant  corporation  had  been 
chartered,  and  where  it  resided.  Debts  have  no  local  situs, 
but  are  suable  in  any  country  or  locality  where  the  debtor's 
person  may  be  found:  Drake  on  Attachment,  6th  ed.,  sec.  597; 
Sturtevant  v.  Robhison,  18  Pick.  175. 

The  exemption  laws  in  Alabama,  which  are  municipal  in 
their  nature,  are  local,  and  have  no  extraterritorial  force  or 
operation.  They  pertain  to  the  remedy,  and  depend  upon  the 
law  of  the  forum,  or  the  place  where  the  action  is  brought. 
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No  rule  of  interstate  comity  requires  their  enforcement  in  a 
foreign  jurisdiction.  The  Tennessee  courts  were  under  no 
obligation  to  enforce  them  in  a  suit  within  the  jurisdictional 
limits  of  that  state,  it  being  settled  that  the  exemption  laws 
of  one  state  cannot  avail  a  debtor  in  a  suit  instituted  against 
him  in  another  state:  Stevens  v.  Brown,  20  W.  Va.  450;  Leiber 
V.  Union  Pacific  R.  R.  Co.,  49  Iowa,  688;  Sturtevant  v.  Robin- 
son, 18  Pick.  175;  Drake  on  Attachment,  sec.  597;  Waples  on 
Attachment  and  Garnishment,  528.  If  Kennedy  had  ap- 
peared before  the  Tennessee  court  and  pleaded  his  exemption 
under  the  Alabama  statute,  it  would  have  constituted  no  de- 
fense. For  this  reason,  the  garnishee  could  not  have  made 
the  defense  available  for  him,  and  was  under  no  duty  to  at- 
tempt it:  Moore  v.  Chicago  etc.  R.  R.  Co.,  43  Iowa,  385;  Newell 
v.  Hayden,  8  Id.  140.  If  this  were  not  the  law,  it  is  manifest 
that  the  garnishee  would  be  subjected  to  a  double  liability  in 
all  cases  of  this  kind,  which  cannot  comport  with  justice. 

The  case  of  Louisville  etc.  R.  R.  Co.  v.  Dooley,  78  Ala.  524, 
is  clearly  distinguishable  from  this.  There  the  debt  sought 
to  be  attached  was  contracted  by  a  foreign  corporation  in 
another  state,  and  was  due  to  one  of  its  employees,  who  was  a 
resident  of  Kentucky.  It  was  held  that  the  Alabama  court 
had  no  jurisdiction  of  the  res  or  subject-matter  which  it  was 
sought  to  condemn,  nor  of  the  person  of  the  garnishee,  by 
reason  of  its  no'n-resident  character, — the  statute  making  no 
provision  for  serving  process  on  a  foreign  corporation,  to  reach 
a  debt  not  capable  of  being  brought  under  the  control  of  the 
court. 

The  court  erred  in  sustaining  a  demurrer  to  the  second  plea 
of  the  defendant,  and  in  refusing  to  give  the  written  charge 
requested  by  defendant's  counsel.  The  other  rulings  are  im- 
material, and  need  not  be  noticed. 

Reversed  and  remanded. 


Garnishee,  Judgment  against,  Effect  of:  Adams  v.  Filer ^  73  Am.  Dec. 
410,  and  note  421;  protects  garnishee  from  further  liability  when  he  goes 
into  another  state:  Molyneux  v.  Seymour,  76  Id.  CC2. 

EXTRATEBKTTORIAL  EFFECT    OF     EXEMPTION   LaWS:   MumpCT   V.    WiUoTl,    2 

Am.  St  Rep.  238,  and  note  240-242. 
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Iron  Age    Publishing   Co.  v.   Western   Union 
Telegraph  Co. 

[83  Alabama,  498.J 

B11.L  IN  Equity  in  Nature  of  Specific  PEBroRMANCE  13  Demurrablb 
FOR  Uncertainty  and  indefiniteness,  where,  seeking  by  the  auxiliary 
force  of  an  injunction,  to  prevent  the  breach  of  an  alleged  contract  for 
j)ersonal  services,  it  docs  not  allege  when  nor  whero  the  contract  waa 
made,  nor  where  to  be  performed,  nor  the  consideration  agreed  to  be 
paid,  and  fails  to  give  tlae  name  of  the  defendant's  agent  by  whom  the 
contract  was  alleged  to  have  been  made. 

Jurisdiction  of  Non-residents  is  Matter  of  Statutory  Creation  and 
regulation,  and  under  the  provisions  of  the  Alabama  statutes  there  ia 
no  jurisdiction  in  equity  to  enforce  the  specific  performance  of  a  con- 
tract for  personal  services  made  with  a  foreign  corporation,  or  to  pre- 
vent its  breach  by  process  of  injunction  against  resident  defendants,  the 
bill  failing  to  aver  with  sufficient  certainty  that  the  contract  was  made 
in  Alabama,  or  was  to  be  performed  within  its  jurisdiction. 

Want  of  Jurisdiction  of  Foreign  Corporation,  an  indispensable  party 
defendant,  may  properly  be  taken  advantage  of  by  demurrer,  or  motion 
to  dismiss,  when  the  defect  of  jurisdiction  appears  on  the  face  of  the 
bill,  and  the  question  is  raised  by  a  co-defendant,  but  a  plea  to  the 
jurisdiction  would  be  proper  for  the  foreign  corporation  itself. 

Courts  of  Equity  will  Decline  Jurisdiction  to  Decree  Specific  Per- 
formance OF  Contract  for  Personal  Services  involving  the  exer- 
cise of  special  skill,  judgment,  and  discretion,  continuous  in  theirnature, 
and  running  through  an  indefinite  period  of  time;  and  injunctions  to 
prevent  the  breach  of  such  contracts  are  granted  with  great  caution  by 
the  courts,  although  the  remedy  by  damages  at  law  may  be  inadequate. 

Contracts,  in  Order  to  be  Enforced  by  Specific  Performance,  must 
be  mutual  in  obligation  as  well  as  in  remedy.  The  rule  is,  that  equity 
will  not  enforce  the  performance  of  continuous  duties,  involving  per- 
sonal labor  and  care  of  a  particular  kind,  which  the  court  cannot  super- 
intend. 

Bill  in  equity  in  nature  of  Bpecific  performance.  The  opin- 
ion states  the  case. 

Smith  and  Lowe,  and  Taliaferro  and  Smithaon,  for  the  ap- 
pellant. 

Webb  and  Tillmanj  J.  J.  Altman,  and  Martin  and  McEachin^ 
contra. 

By  Court,  Somerville,  J.  The  bill  is  one  in  the  nature  of 
Bpecific  performance,  seeking,  by  the  auxiliary  force  of  an  in- 
junction, to  prevent  the  breach  of  an  alleged  contract  by  the 
New  York  Associated  Press  selling,  as  is  insisted,  to  the  com- 
plainant— the  Iron  Age  Publishing  Company  —  an  exclusive 
right  to  receive  and  publish,  at  Birmingham,  Alabama,  all  of 
the  Associated  Press  dispatches  gathered  and  prepared  for  the 


Dec.  1887.]     PuBLisHiNa  Co.  v.  Telegraph  Co.  759 

press  by  the  New  York  company,  and  transmitted  over  the- 
telegraph  lines  of  the  Western  Union  Telegraph  Company^, 
which  body  corporate  is  also  made  a  party  defendant  to  the 
bill.  The  breach  complained  of  is  averred  to  be  the  delivery 
of  these  dispatches,  for  publication,  to  the  Morning  Herald 
Publishing  Company,  and  the  News  Publishing  Company^ 
which  companies  publish  a  daily  paper  in  the  city  of  Birming- 
ham,  and  are  also  made  parties  defendant  to  the  present  suit.. 

The  chancellor  sustained  a  demurrer  to  the  bill,  and  the- 
complainant  brings  this  appeal.  Some  of  these  grounds  or 
demurrer  we  proceed  to  discuss. 

1.  The  first  which  we  notice  is  based  on  the  alleged  uncer- 
tainty of  the  contract  as  set  out  in  the  third  paragraph  of  tho 
bill.  The  rule  of  law  as  to  pleadings  on  this  subject  is  more 
stringent  in  bills  for  specific  performance  than  in  other  cases. 
The  terms  of  the  contract  must  be  distinctly  alleged,  so  as  to- 
leave  none  of  its  essential  details  in  doubt  or  uncertainty. 
Vagueness  of  statement,  or  indefiniteness,  as  to  matters  of  sub- 
stance, is  not  permitted.  Facts  must  be  clearly  stated,  not. 
left  to  inference  by  the  court.  So,  in  like  manner,  the  proof 
is  required  to  be  clear,  definite,  and  satisfactory;  and  a  strict 
correspondence  must  exist  between  the  alleged  terras  of  the 
contract  and  the  proof  seeking  to  establish  it:  Derrich  v.  Mo- 
nette,  73  Ala.  75.  The  contract,  in  other  words,  which  the 
court  is  asked  to  enforce,  must  be  alleged  and  proved  to  be- 
"  reasonably  certain  as  to  its  subject-matter,  its  slipulations,. 
its  purposes,  its  parties,  and  the  circumstances  under  which* 
it  was  made":  3  Pomeroy's  Eq.  Jur.,  sec.  1405.  Unless  th» 
court  be  fully  advised  as  to  what  particular  obligations  the 
parties  have  undertaken  to  assume,  and  what  specific  right* 
they  have  mutually  stipulated  to  confer,  it  would  be  impossi-^ 
ble  to  adjudge  whether  the  contract  is  suflQciently  fair,  just,- 
and  equitable  in  its  parts,  to  justify  its  enforcement  by  thet- 
strong  arm  of  the  court,  or  to  render  a  decree  intelligibly  set- 
tling the  rights  and  duties  of  the  parties  which  the  court  is 
asked  to  enforce. 

The  contract  averred  to  exist  between  the  complainant  and 
the  New  York  Associated  Press  does  not  seem  to  us  to  posses* 
these  requirements.  It  is  not  stated  with  suflicient  definite- 
ness,  if  at  all,  when  the  contract  was  made,  nor  where  it  was> 
entered  into,  nor  where  to  be  performed,  whether  in  or  out  of 
the  state  of  Alabama, — a  fact  material  to  the  inquiry  of  juris- 
diction.    While  it  is  alleged  to  have  been  made  with  an  agent 
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of  a  non-resident  defendant,  the  bill  fails  to  give  the  name  of 
the  alleged  agent,  that  issue  may  be  taken  on  the  fact  of  his 
authority.  The  consideration  agreed  to  be  paid  by  the  com- 
plainant is  not  alleged,  except  that  it  was  a  "  good  and  suf- 
ficient consideration,"  and  that  the  complainant  had  paid 
large  sums  of  money,  ranging  from  forty  to  eighty-five  dollars 
per  week.  The  subsequent  averment,  in  another  part  of  the 
bill,  that  the  complainant  had  paid  the  amount  provided  for 
in  the  agreement,  leaves  the  court  to  struggle  by  inference  to 
frame  the  contract  by  putting  together  these  several  parts. 
We  are  of  opinion  that  the  description  of  the  contract  is  not 
sufficiently  certain  in  these,  and,  it  may  be,  some  other  par- 
ticulars, to  justify  the  intervention  of  a  court  of  equity  for  its 
3pecific  enforcement. 

2.  The  objection  is  further  taken  by  the  telegraph  company 
and  the  publishing  companies,  that  the  facts  stated  in  the 
bill  show  prima  facie  a  want  of  jurisdiction  of  the  case,  because 
the  contract  sought  to  be  enforced  was  made  by  the  New  York 
Associated  Press,  and  the  bill  shows  on  its  face  that  this  de- 
fendant, being  an  indispensable  party,  is  a  non-resident  cor- 
poration, against  which,  in  the  absence  of  appearance,  it  is 
impossible  for  the  court  to  proceed.  It  is  too  plain  for  argu- 
ment, that  this  foreign  corporation  is  an  indispensably  essen- 
tial party,  and  that  unless  jurisdiction  can  be  obtained  of  its 
person,  either  constructively  under  statutory  provisions,  or  by 
voluntary  appearance,  the  case  must  speedily  end  in  a  dismis- 
sal of  the  bill. 

3.  The  whole  subject  of  jurisdiction  of  non-residents  is  one 
of  statutory  creation  and  regulation.  Our  statutes  make  no 
distinction  in  this  particular  between  non-resident  natural 
persons  and  foreign  corporations.  There  are  but  two  general 
classes  of  cases  where  they  are  allowed  to  be  sued  in  the  courts 
of  Alabama.  The  first  is  by  process  of  attachment  at  law, 
Qnder  like  circumstances  and  in  like  manner  as  against  natu- 
ral persons  residing  without  the  state:  Code  1876,  sec.  3263. 
The  other  is  in  any  case  in  equity  arising  under  subdivision  2 
of  section  3753  of  the  Code  of  1876,  designated  as  section  3414 
of  the  present  Code  of  1886,  which  confers  jurisdiction  on 
courts  of  chancery  against  non-residents,  in  four  particular 
classes  of  cases:  1.  When  the  object  of  the  suit  concerns  an 
estate  of,  or  lien  or  charge  upon,  lands  within  this  state,  or  the 
disposition  thereof;  or  2.  Any  interest  in,  title  to,  or  encum- 
brance on  personal  property  within  this  state;  or  3.  When  the 
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cause  of  action  arose  in  this  state;  or  4.  When  the  act  on 
which  the  suit  is  founded  was  to  have  been  performed  in  this 
state.  The  jurisdiction  as  thus  conferred  is  plainly  statutory 
and  limited;  and  the  general  rule  being  that  a  foreign  corpo- 
ration cannot  be  sued  unless  it  voluntarily  appears  to  defend, 
it  being  impossible  for  the  court  to  extend  the  arm  of  its  pro- 
cess into  a  foreign  state  or  territory,  for  the  purpose  of  reach- 
ing it,  it  follows  that  the  bill  cannot  be  retained,  unless  the 
case  made  by  it  falls  within  the  statute,  or  else  it  is  made  to 
appear  that  this  objection  has  been  obviated  by  an  actual  ap- 
pearance of  the  defendant,  so  as  to  confer  jurisdiction  of  its 
person:  Sayre  v.  Elyton  Land  Co.,  73  Ala.  85;  Galpin  v.  Page, 
18  Wall.  350;  Field  on  Corporations,  Wood's  ed.,  sec.  329, 
note  3;  Camden  etc.  Co.  v.  Swede  Iron  Co.,  32  N.  J.  L.  15; 
Freeman  on  Judgments,  3d  ed.,  sees.  567,  568. 

The  present  case  concerns  neither  land  nor  personal  prop- 
erty, but  a  contract  for  personal  services.  As  we  have  above 
said,  the  bill  fails  to  aver  with  suflScient  certainty  that  the 
contract  arose  in  this  state,  or  was  to  be  performed  within  its 
jurisdiction.  The  place  where  it  was  made,  whether  New 
York  or  Alabama,  is  not  stated.  Nor  does  it  appear  from  the 
bill  with  sufficient  particularity  that  the  telegraphic  dis- 
patches were,  under  the  contract,  to  be  delivered  to  the  com- 
plainant, by  the  New  York  Associated  Press,  at  Birmingham, 
through  the  agency  of  the  telegraph  company,  or  only  to  the 
latter  company  in  New  York,  to  be  by  them  transmitted  to 
complainant  as  complainant's  agent,  without  further  liability 
on  the  part  of  the  associated  press.  The  bill  thus  fails  to 
bring  the  case  within  the  class  specified  by  the  statute,  and 
therefore  shows  no  jurisdiction  in  chancery. 

4.  The  question  of  jurisdiction,  as  we  have  seen,  is  raised 
by  demurrer  of  the  resident  defendants, — the  telegraph  com- 
pany and  the  publishing  companies.  If  the  New  York  com- 
pany had  attempted  to  raise  it,  the  appropriate  and  better 
mode  would  no  doubt  have  been  by  plea  to  the  jurisdiction: 
Camden  etc.  Co.  v.  Swede  Iron  Co.,  32  N.  J.  L.  15.  But  in  this 
case,  where  the  granting  and  perpetuation  of  the  injunction 
prayed  for  is  the  whole  case  made  by  the  bill,  we  think  it 
eminently  proper  that  the  question  should  be  raised  by  de- 
murrer, or  motion  to  dismiss,  when  the  defect  of  jurisdiction 
appears  on  the  face  of  the  bill,  and  is  raised  by  a  co-defend- 
ant. It  is  said  that  the  court  cannot  inspect  the  bill,  and 
from  it  know  that  the  foreign  corporation  has  not  appeared. 
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To  this  it  may  be  answered  that  the  bill  itself  shows  that  an 
indispensable  and  leading  party,  whose  rights  are  prejudiced 
by  the  injunction,  and  in  whose  absence  no  decree  of  any  kind 
can  be  rendered,  had  not  been  brought  before  the  court  by 
reason  of  the  impossibility  of  reaching  it  by  process.  There 
is  no  presumption  that  the  New  York  corporation,  chartered 
by  and  domiciled  in  a  foreign  state,  will  leave  that  territory, 
where  it  is  alone  suable,  and  respond  to  proceedings  in  Ala- 
bama, where  it  is  not  suable.  If  the  complainant  is  entitled 
to  an  injunction,  based  only  on  the  contrary  presumption,  he 
must  show  by  the  bill  a  case  in  which  an  injunction  can  be 
equitably  and  properly  granted, — such  a  one  as  would  be  bind- 
ing oil  the  non-resident  party,  and  enforceable  in  some  mode 
known  to  chancery  procedure.  A  brutum  fulmen  is  no  more 
to  be  tolerated  in  courts  than  in  any  other  forum  charged  with 
the  responsibility  of  preserving  their  own  respect.  Nor,  when 
the  case  made  by  the  bill  fails  to  authorize  the  extraordinary 
process  of  injunction,  can  the  court  grant  it  upon  the  specula- 
tive contingency  that  the  parties,  by  subsequent  appearance, 
may  make  a  case  where  its  action  would  be  justified.  "No 
sovereignty,"  says  Mr.  Story  in  his  Conflict  of  Laws,  "  can  ex- 
tend its  process  beyond  its  own  territorial  limits  to  subject 
either  persons  or  property  to  its  judicial  decisions.  Every 
exertion  of  authority  of  this  sort  beyond  this  limit  is  a  mere 
nullity,  and  incapable  of  binding  such  person  or  property  in 
any  other  tribunal":  Story  on  Conflict  of  Laws,  539.  Says 
another  author,  touching  the  same  subject:  "  The  authority  of 
every  judicial  tribunal,  and  the  obligation  to  obey  it,  are  cir- 
cumscribed by  the  limits  of  the  territory  in  which  it  is  estab- 
lished ":  Surge's  Commentaries  on  Colonial  and  Foreign  Law, 
1044. 

The  facts  of  the  bill  show  that  the  court  has  no  such  juris- 
diction of  the  Associated  Press  as  to  authorize  the  issue  of  the 
injunction  asked.  The  casf-  thus  falls  within  the  general  rule, 
that  whenever  any  ground  of  defense  is  apparent  on  the  face 
of  the  bill  itself,  either  fr  )m  matter  contained  in  it,  or  from 
any  defect  in  its  frame,  o :  in  the  case  made  by  it,  the  proper 
mode  of  defense  is  by  derrurrer:  Adams's  Equity,  333  et  seq.; 
Story's  Eq.  PI.,  sees.  4?^»,  646;  Mitford  and  Tyler's  Equity 
Pleadings,  202,  311;  Rev -bison's  Elementary  Law,  sees.  285, 337. 

The  case  of  Mann}  r-j  v.  State  of  Nicaragua,  14  How.  Pr. 
517,  cited  by  appell-/./<t'8  counsel,  to  say  nothing  of  its  ques- 
tionable soundneFjRj  differs  from  this  case  in  not  being  one 
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where  an  injunction  was  asked,  the  court  regarding  the  suit  aa 
one  inviting  a  foreign  state  to  appear  and  defend.  Here  tho 
court  is  requested  to  assume  jurisdiction  in  liviine,  before  the 
appearance  of  the  non-resident  party  chiefly  affected  by  the  is- 
sue of  the  writ,  and  to  tie  the  hands  of  all  parties  until  the 
final  hearing.  This,  on  the  facts  stated  in  the  bill,  tho  court 
has  no  power  to  do,  the  case  not  being  one  of  the  class  speci- 
fiqd  in  the  statute:  Code  1876,  sec.  3753. 

5.  A  further  question  of  great  importance  arises  under  the 
issue  made  by  the  eighth  assignment  of  demurrer.  Is  the  con- 
tract in  question  one  which  in  its  nature  is  practicable  to  be 
enforced  by  a  court  of  equity,  so  as  to  do  substantial  justice  to 
both  of  the  contracting  parties,  the  Iron  Age  Publishing  Com- 
pany, and  the  New  York  Associated  Press,  admitting,  for  the 
sake  of  argument,  the  jurisdiction  by  the  court  of  the  subject- 
matter  and  the  parties?  It  is  insisted  for  the  appellees  that 
the  contract  being  one  for  the  performance  of  personal  servicea 
by  the  Associated  Press,  involving  the  exercise  of  special  skill, 
judgment,  and  discretion,  and  which  are  continuous  in  their 
nature,  running  through  an  indefinite  period  of  time,  the  en- 
forcement by  specific  performance  is  injpracticable,  and  juris- 
diction must  be  declined. 

It  is  unquestionable  that  the  courts  of  equity  will  not  inter- 
vene to  affirmatively  compel  specific  execution  in  cases  of  this 
kind,  because  this  is  impracticable,  the  only  power  of  the 
court  being  at  most  to  punish  the  defendant  by  fine  and  im- 
prisonment for  refusing  to  obey  its  mandates:  Clark'' s  Case,  12 
Am.  Dec.  213,  and  note  217;  Marble  v.  Ripley,  10  Wall. 
339;  Pomeroy  on  Contracts,  sec.  310.  And  in  many  cases  the 
courts  have  refused  to  interfere  by  injunction,  or  otherwise,  to 
prevent  the  breach  of  such  contracts,  although  the  remedy  by 
damages  at  law  was  not  adequate.  This  is  put  on  the  ground 
that  if  the  court  was  unable  to  enforce  the  afiirmative  part  of 
a  contract,  it  would  refuse  to  restrain  the  violation  of  the 
negative  part  of  it.  The  subject  has  been  elaborately  dis- 
cussed both  in  England  and  in  this  country,  chiefly  in  cases 
where  injunctions  have  been  sought  to  prevent  the  breach  of 
agreements  made  by  operatic  singers  and  theatrical  perform- 
ers, to  sing  or  perform  exclusively  for  one  employer  during  a 
given  period  of  time.  In  the  earlier  cases  in  England,  com- 
mencing with  the  leading  case  of  Kemhle  v.  Kean,  6  Sim.  333, 
it  was  held  that  for  the  breach  of  such  contracts,  except  in 
certain   cases  of  partnership,  the  complaining  parties  must 
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seek  their  remedy  at  law,  and  that  chancery  would  decline  to 
interfere  by  injunctive  relief.  The  authority  of  this  case,  and 
others  following  it,  has,  however,  been  entirely  overthrown, 
a,nd  in  the  case  of  Lumley  v.  Wagner,  1  DeGex,  M.  &  G.  604, 
13  Eng.  Law  &  Eq.  252,  the  contrary  doctine  was  established, 
and  has  since  been  firmly  adhered  to  by  the  English  courts. 
In  that  case,  the  defendant  agreed  to  sing  at  the  plaintiflf's 
theater  on  certain  terms,  and  for  a  stipulated  time,  and  dur- 
ing such  period  to  sing  nowhere  else.  She  made  an  engage- 
ment during  this  time  to  sing  at  a  rival  theater,  and  refused 
to  perform  her  contract  with  the  plaintiff.  Although  unable 
to  enforce  the  contract  specifically,  the  court  did  not  hesitate  to 
interfere  by  injunction  to  prevent  the  violation  of  the  nega- 
tive stipulation,  by  which  the  defendant  bound  herself  not  to 
sing  anywhere  else  than  at  the  plaintiff's  theater.  This  case 
expressly  overruled  Kemble  v.  Kean,  supra,  and  other  decisions 
following  it.  The  principle  was  soon  extended,  and  like  relief 
granted  in  cases  where  the  negative  promise  was  not  express, 
but  implied  from  the  contract  of  the  parties:  Anson  on  Con- 
tracts, 2d  Am.  ed.,  1887,  p.  413,  and  note  1 ;  3  Pomeroy's  Eq. 
Jur.,  sec.  1343;  Pomeroy  on  Contracts,  sees.  310,  311,  24,  25. 
The  American  courts  have  generally  been  disposed  to  follow 
the  rule  declared  in  Kemble  v.  Kean,  supra,  and,  as  said  by  Mr. 
Pomeroy,  they  have  exhibited  a  strange  disinclination  to  adopt 
the  modern  English  rule  declared  in  Lumley  v.  Wagner,  supra, 
enforcing  the  specific  performance  of  such  contracts  negatively 
by  means  of  injunction  restraining  their  violation.  The 
American  cases  are  divided,  however,  on  this  subject,  with  a 
numerical  weight  of  authority,  perhaps  against  the  later  Engish 
rule,  but,  as  we  apprehend,  with  a  disposition  recently  to  fall 
into  line  with  the  more  reasonable  doctrine  of  Lumley  v.  Wag- 
ner, supra.  We  leave  this  important  question  open,  however,  as 
we  shall  decide  the  case  upon  another  point,  conceding  for  the 
purposes  of  this  case  the  right  and  propriety  of  exercising  such 
jurisdiction  at  the  instance  of  the  complainant.  Injunctions 
of  this  character,  especially  under  the  American  rulings,  are 
granted  with  great  caution  by  the  courts.  We  cite  the  follow- 
lowing  authorities  on  the  subject,  all  of  which  we  have  ex- 
amined with  many  more:  Singer  Sewing  Machine  Co.  v.  Union 
etc.  Co.,  1  Holmes,  253;  Hayes  v.  Willis,  11  Abb.  Pr.,  N.  S., 
167;  Western  Union  Tel.  Co.  v.  Union  Pac.  Ry  Co.,  1  McCrary, 
558;  Daly  v.  Smith,  49  How.  Pr.  150;  Fredericks  v.  Mayer,  13 
Id.  506;  Clark's  Case,  12  Am.  Dec.  213,  note  217;  Casey  v. 
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Holmes,  10  Ala.  776;  Hamhlin  v.  Dinnejord,  2  Edw.  Ch.  529; 
Sanguirico  v.  Benedetti,  1  Barb.  315;  Butler  v.  Galletto,  21 
How.  465;  De  Pol  v.  Sohlke,  7  Robt.  280;  De  Rivafinoli  v.  Cor- 
setti,  4  Paige,  270;  Ford  v.  Jermon,  6  Phila.  6;  Port  Clinton 
R.  R.  Co.  V.  Cleveland  etc.  R.  R.  Co.,  13  Ohio  St.  544;  3  Pome- 
roy's  Eq.  Jur.,  sec.  1344;  Pomeroy  on  Contracts,  sees.  24,  25, 
310,  311;  Anson  on  Contracts,  413;  Hahnv.  Concordia  Society^ 
42  Md.  460;  Waterman  on  Specific  Performance,  sec.  117,  and 
notes;  Caswell  v.  Gihhs,  33  Mich.  331;  Kerr  on  Injunctions, 
*503;  Hilliard  on  Injunctions,  485-486;  Manhattan  etc.  Co.  v. 
New  Jersey  etc.  Co.,  23  N.  J.  Eq.  161. 

6.  There  seems  to  be  one  feature  about  the  present  contract, 
however,  which  renders  it  impracticable  to  be  specifically  en- 
forced with  justice  to  both  parties.  This  is  its  want  of  mutu- 
ality, both  of  the  obligation  and  of  the  remedy  as  to  one  of 
its  features.  From  the  averments  of  the  bill  it  is  made  to  ap- 
pear that  the  contract  in  question  is  to  remain  in  force  only 
BO  long  as  the  complainant  shall  continue  to  act  as  agent  and 
correspondent  of  the  Associated  Press  at  Birmingham.  It  is 
not  shown  whether  this  duty  was  assumed  forever,  for  any 
definite  period,  or  might  terminate  at  will.  In  either  contin- 
gency, we  are  unable  to  see  how  the  court  is  to  compel  per- 
formance on  the  part  of  the  complainant. 

The  general  rule,  to  which  it  is  true  there  are  many  excep- 
tions, seems  to  be  that  contracts,  in  order  to  be  enforced  by 
specific  performance,  must  be  mutual  in  obligation  as  well  as 
in  remedy.  Mr.  Pomeroy  says,  and  such  we  think  is  the  gen- 
eral rule,  that  "  it  is  a  familiar  doctrine  that  if  the  right  to  the 
specific  performance  of  a  contract  exists  at  all,  it  must  be 
mutual;  the  remedy  must  be  alike  attainable  by  both  parties 
to  the  agreement":  Pomeroy  on  Contracts,  sees.  162-165. 
With  some  established  exceptions,  it  may  be  stated  that  equity 
will  decline  to  enforce  a  contract  against  a  defendant  where 
the  case  is  of  such  a  nature  that  the  court  has  no  power  to 
compel  the  complainant  to  perform  his  part  of  it:  Moon  v. 
Crowder,  72  Ala.  79;  Irwin  v.  Bailey,  72  Id.  467;  3  Brickell's 
Digest,  p.  361,  sees.  421,  422;  Fry  on  Specific  Performance, 
286;  Cooper  v.  Pena,  21  Cal.  404;  Duvall  v.  Meyers,  2  Md.  Ch. 
401;  Richmond  v.  Dubuque  etc.  R.  R.  Co.,  33  Iowa,  423;  Marble 
Co.  V.  Ripley,  10  Wall.  359;  Meascm  v.  Kaine,  63  Pa.  St.  335; 
Rogers  v.  Saunders,  10  Me.  92;  33  Am.  Dec.  635.  There  are 
many  unilateral  contracts  which  constitute  an  exception  ta 
this  rule,  including  the  right  to  exercise  certain  options,  and 


I 


766  PuBLisnrxa  Co.  v.  Telegraph  Co.      [Alabama, 

cases  affected  by  the  statute  of  frauds,  to  say  nothing  of  otherp, 
which  stand  on  peculiar  principles.  This  case  is  not  of  that 
class:  Richards  v.  GreeUy  23  N.  J.  Eq.  536;  Hejlin  v.  Milton^ 
69  Ala.  354;  Pomeroy  on  Contracts,  sees.  167-174;  2  Lead.  Cas. 
Eq.  1077. 

How,  it  may  be  asked,  is  it  practicable  for  the  court  to  com- 
pel the  complainant  to  perform  personal  services  as  agent  and 
correspondent  of  the  Associated  Press  at  Birmingham,  which 
it  has  contracted  to  perform  from  year  to  year,  under  this 
agreement?  We  have  seen  that  the  duty  involves  the  exer- 
cise of  special  skill,  judgment,  and  discretion,  being  intellectual 
as  well  as  mechanical  in  its  character.  These  duties  are 
also  continuous  in  their  nature,  and  of  indefinite  duration. 
There  can  be,  as  we  have  shown,  no  specific  performance  af- 
firmatively of  such  duties  by  a  court  of  equity.  The  most 
that  can  be  done  is  to  negatively  enforce  them  by  injunction 
prohibiting  their  breach,  and  this  only  on  bill  filed  praying 
such  particular  relief. 

It  is  clear  that  but  one  of  two  decrees  can  be  rendered  in 
this  case:  1.  We  can  tie  the  hands  of  the  Associated  Press 
and  the  other  defendants  by  injunction,  forbidding  the  de- 
livery of  the  press  dispatches  to  any  one  else  than  the  com- 
plainant, as  prayed  for,  and  leave  the  complainant  free  to 
terminate  the  contract  at  its  will  without  limitation  of  time 
or  circumstance,  or  to  perform  its  duties  as  correspondent  as 
negligently  or  diligently  as  discretion  may  dictate;  or  2.  To 
keep  the  injunction  in  force  bo  long  as  the  duties  imposed  by 
the  contract  shall  be  faithfully  performed  by  complainant, 
which  may  be  for  all  time  to  come,  in  view  of  the  possible  per- 
petuity of  complainant's  corporate  existence.  The  first  degree 
suggested  would  be  entirely  opposed  to  all  equity  precedents 
and  practice;  the  settled  rule  being  that  the  courts  will  not  in- 
terfere by  injunction  in  cases  of  this  kind,  if,  indeed,  in  any 
case  where  defendant  cannot  be  made  secure  in  his  rights  and 
remedies  for  violation  of  the  duties  imposed  on  the  complain- 
ant by  the  contract  sought  to  be  enforced :  Bromley  v.  Jeffries, 
2  Vern.  415;  Richmond  v.  Dubuque  etc.  R.  R.  Co.,  33  Iowa,  422, 
and  cases  cited  on  page  486. 

The  second  decree  above  suggested  would  also  be  imprac- 
ticable, not  only  for  the  reason  that  the  court  cannot  compel 
the  performance  of  the  personal  services  assumed  to  be  under- 
taken by  the  complainant,  involving  as  they  do  the  exercise 
of  special  skill,  judgment,  and  discretion,  but  it  would  be  out 
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of  the  question  for  the  court  to  keep  this  case  open  for  all 
time,  or  even  for  an  indefinite  term  of  years,  to  superintend 
the  continuous  performance  of  these  duties  by  the  complainant. 
This  might  involve  the  frequent  necessity  on  the  part  of  the 
court  of  hearing  complaints  from  the  defendant,  charging 
the  complainant  with  a  breach  of  its  duties,  or  from  the  com- 
plainant, arraigning  the  defendant  for  contempt  for  a  violation 
of  the  injunction.  There  would  thus  be  no  end  to  the  number 
of  occasions  when  the  court  might  be  called  on,  from  year  to 
year,  to  say  whether  the  complainant  has  performed  the  duties 
in  question  faithfully  and  eflSciently,  so  as  to  have  kept  the 
injunction  in  force,  or  negligently  and  unskillfuUy,  so  as  to 
justify  its  breach.  For  these  reasons,  the  rule  is,  that  "equity 
will  not  enforce  the  performance  of  continuous  duties  involv- 
ing personal  labor  and  care  of  a  particular  kind  which  the 
court  cannot  superintend":  Waterman  on  Specific  Performance, 
sec.  49;  Richmond  v.  Dubuque  etc.  R.  R.  Co.,  33  Iowa,  422;  Cas- 
well V.  Gibbs,SS  Mich.  331;  Port  Clinton  R.  R.  Co.  v.  Cleveland 
R.  R.  Co.,  13  Ohio  St.  544;  Atlanta  etc.  R.  R.  Co.  v.  Speer,  32 
Ga.  550;  Blanchard  v.  Detroit  R.  R.  Co.,  31  Mich.  43;  Marble 
Co.  V.  Ripley,  10  Wall.  339. 

The  contract  being  one  which  cannot  be  specifically  en- 
forced in  a  court  of  equity  against  the  complainant,  we  deem 
it  inequitable  to  enforce  it  against  the  defendants. 

The  demurrer  to  the  bill  was  properly  sustained,  and  the 
decree  is  affirmed. 


Specific  Performai{ce,  when  It  will  not  be  Compelled:  Svnnt  v.  Oarr, 
2  Am.  St.  Rep.  44,  and  note  45;  Hamilton  v.  Harvey,  2  Id.  118,  and  note  123; 
Goodwin  Oaa  Stove  etc.  Company'a  Appeal,  2  Id.  696,  and  note  703. 

Covenants  for  Personal  Services  will  not,  as  General  Bulb,  bi 
SPEaFiCALLT  Enforced:  Clark's  Case,  12  Am.  Dec.  213,  and  note  216. 

Mutuality  of  Contracp  is  Prerequisite  to  Decree  for  Specific  Per- 
formance: Moore  v.  Fitz  Randolpli,  29  Am.  Deo.  208;  Rogers  v.  Saunders,  33 
Id.  635;  Bodine  r.  Olading,  59  Id.  749. 

Jurisdiction  over  Foreigners,  how  Obtained:  Molyneux  v.  Seymour^ 
76  Am.  Deo.  662,  and  note  665-671. 
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Wilson  v.  Holt. 

[83  Alabama,  528.] 

Undeb  Antenttptiai.  Contract  between  Widow  and  Intended  Second 
HtTSBAND,  stipulating  that  upon  the  vesting  in  her  of  a  contingent  re- 
mainder in  certain  property,  which  ia  dependent  on  the  death  of  an  only 
grandchild,  "the  same  shall  inura  and  belong  to  him  [the  husband],  and 
thereafter  they  shall  own  the  estate  jointly  and  equally,"  an  equitable 
interest  in  such  remainder  is  acquired  by  the  husband,  the  wife  being 
seised  of  the  legal  title  for  his  use,  and  this  interest  will  descend  to  his 
heir  at  law  upon  his  death  after  the  remainder  has  become  vested. 

Contents  of  Antenuptial  Contract  executed  twenty  years  prior  to  the 
commencement  of  the  action,  and  alleged  to  have  been  destroyed  by 
the  wife  after  the  husband's  death,  was  held  to  be  established  by  tes- 
timony of  the  attorney  who  wrote  the  contract,  and  who  states  special 
circumstances  calculated  to  impress  the  fact  on  his  memory,  corroborated 
by  proof  of  execution  by  the  subscribing  witnesses,  and  subsequent  dec- 
larations of  the  wife  as  to  the  interests  of  her  husband  in  the  property, 
in  strict  harmony  with  the  other  facts  proved. 

Where  Will  Confers  Power  of  Sale  on  Executor,  the  probate  court 
has  no  jurisdiction  to  grant  an  order  for  the  sale  of  decedent's  lands, 
either  for  payment  of  debts  or  for  distribution;  and  when  the  petition 
for  sale  shows  that  there  is  a  will,  it  must  afi^matively  appear  that  no 
power  to  sell  is  conferred  thereby. 

Pubchaser  at  Probate  Sale  Which  is  Founded  upon  a  petition  which 
does  not  contain  the  averments  necessary  to  give  the  court  jurisdiction, 
acquires  no  legal  title  which  he  can  convey;  but  he  may  acquire  an 
equity  enforceable  against  the  heirs  who  receive  their  shares  of  the  pur- 
chase-money. 

Whether  Infant  of  Tender  Years  is  Chargeable  with  Notice  of  a 
fact  alleged  in  a  bill  to  which  he  is  made  party,  and  which  his  guardian 
ad  litem  denies,  may  be  questioned;  but  if  a  cross-bill  is  filed  in  the  suit, 
to  which  he  is  not  made  a  party,  and  which  is  afterwards  dismissed 
without  prejudice  and  without  litigation  on  its  merits,  he  is  not  charge- 
able with  facts  alleged  in  it. 

Where  Legislative  Ratification  of  Decree  of  Divorce  is  essential  to 
its  validity,  it  will  be  presumed  from  great  lapse  of  time  (here  twenty- 
two  years),  taken  in  connection  with  proof  that  the  husband  married 
again,  and  lived  with  his  second  wife  in  the  marital  relation  until  his 
death. 

That  Parties  had  Due  Notice  of  Judicial  Proceedings  will  be  pre- 
sumed after  the  lapse  of  twenty  years,  although  the  record  does  not 
affirmatively  show  that  fact. 

Pabty  against  Whom  Decree  of  Divorce  is  Rendered,  in  state  which 
prohibits  the  subsequent  marriage  of  a  person  against  whom  such  a 
decree  is  rendered,  may  nevertheless  contract  another  marriage  in  a 
state  where  such  prohibition  does  not  exist,  and  especially  if  he  is  there 
relieved  by  legislative  act  from  all  the  penalties  and  disabilities  imposed 
by  the  decree  against  him. 

Idbntity  of  Name  is  Prima  Facie  Evidence  of  identity  of  person,  and 
is  sufficient  proof  of  the  fact,  in  the  absence  of  all  evidence  to  the  con- 
trary. 
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Bill  to  establish  and  enforce  complainant's  rights  to  cer- 
tain property  under  an  alleged  antenuptial  agreement  between 
his  father  and  Mrs.  Chambliss,  wherein  it  was  stipulated  that 
upon  the  vesting  in  her  of  a  contingent  remainder  in  certain 
property  which  was  dependent  upon  the  death  of  an  only 
grandchild  (who  afterwards  died),  the  same  should  inure  and 
belong  to  the  husband,  plaintiff's  father.  The  remaining 
facts  are  stated  in  the  opinion. 

Troy,  TompkinSy  and  London,  and  Watts  and  Son,  for  the 
appellant. 

Sayre  and  Graves,  Rice  and  Wiley,  and  Williamson  and  Holtz- 
claw,  for  the  respondents. 

By  Court,  Somebville,  J.  1.  If  the  marriage  contract, 
alleged  in  the  bill  to  have  been  executed  antenuptially  be- 
tween Mrs.  Chambliss  and  Dr.  R.  S.  Wilson,  on  November 
11,  1861,  be  satisfactorily  proved  by  the  testimony,  it  created 
an  equitable  title  in  favor  of  said  Wilson  to  an  undivided  one 
half  of  the  land  in  controversy  which  he  subsequently  held 
as  a  tenant  in  common  with  her,  although  she  was  his  wife. 
This  was  decided  on  the  last  appeal  of  this  cause:  Holt  v. 
Wilson,  75  Ala.  58.  The  complainant  shows  that  he,  as  the 
sole  surviving  heir,  is  entitled  to  this  interest  of  his  father,  if 
anything. 

2.  A  strongly  controverted  issue  is  the  existence  of  this 
alleged  contract.  That  a  marriage  contract  of  some  kind  was 
executed  between  the  contracting  parties  on  the  day  of  and 
just  before  the  marriage  seems  to  us  to  be  very  certain.  This 
is  proved  by  the  witness  Elliott,  who  was  present  at  the  cere- 
mony of  the  wedding,  and  by  request  signed  the  contract  as 
one  of  the  attesting  witnesses;  his  wife,  now  deceased,  accord- 
ing to  his  best  recollection,  being  the  other  witness.  He  was 
at  the  time  in  the  employment  of  Mrs.  Chambliss,  supervising 
her  plantation  as  overseer.  It  is  quite  natural  that  his  pres- 
ence should  have  been  invoked  for  such  a  purpose.  We  see 
nothing  to  cast  suspicion  on  his  testimony,  and  there  is  much 
in  the  record,  as  we  shall  show,  to  corroborate  the  probability 
of  its  truth.  A  more  difficult  inquiry  is  as  to  the  certainty  of 
the  contents  of  this  agreement.  It  is  proved  that  just  before 
this  marriage  Dr.  Wilson  procured  a  marriage  contract  to  be 
drawn  up  by  Colonel  Troy,  then  and  now  a  practising  attor- 
ney at  the  Montgomery  bar.     The  contents  of  this  agreement 
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are  proved  with  great  precision  by  Mr.  Troy,  and  he  gives 
reasons  for  his  retentive  recollection  of  its  purport,  which 
eeem  to  us  very  satisfactory.  The  interest  acquired  by  Dr. 
Wilson  under  this  contract  was  a  contingent  remainder  in  an 
undivided  one-half  interest  in  the  estate  of  David  Chambliss, 
devised  by  him  to  his  infant  granddaughter,  with  a  remainder 
to  Mrs.  Chambliss,  his  widow,  upon  a  contingency  which  has 
since  happened.  The  will  of  the  testator  shows  the  exact 
nature  and  quantum  of  this  interest  thus  bargained  for.  It 
was  a  fact  to  excite  the  attention  of  any  intelligent  lawyer, 
that  the  bargainee  should  acquire  such  a  peculiar  interest,  in 
view  of  assuming  towards  the  infant  the  relation  of  a  step- 
father. So  striking  is  this  feature  of  the  contract,  that  it  is 
made  one  of  the  grounds  upon  which  to  assail  the  validity  of 
the  transaction  in  the  argument  of  the  present  case.  The 
only  other  term  of  the  instrument  prepared  by  Mr.  Troy  was 
one  easy  to  be  remembered, — that  in  the  event  of  the  grand- 
daughter, Sallie  David  Chambliss,  surviving  Dr.  Wilson,  she 
should  be  entitled  to  share  in  his  estate  as  one  of  his  heirs.  An- 
other cogent  fact  is  stated,  which  refreshes  the  witness  as  to  the 
terms  of  this  agreement.  He  had  occasion  a  few  years  after  he 
had  prepared  it  to  redraft  the  substance  of  it,  which  he  used  in 
a  certain  cause  then  pending  in  the  chancery  court  of  Mont- 
gomery; and  that  paper  was  accessible  to  him,  as  another  most 
satisfactory  mode  of  strengthening  his  remembrance  of  the 
facts.  The  only  serious  question  connected  with  this  branch  of 
the  case  is,  whether  the  instrument  prepared  by  Colonel  Troy, 
at  the  request  of  Dr.  Wilson,  was  the  one  shown  to  have  been 
executed  in  the  presence  of  the  witness  Elliott. 

Supposing  that  the  parties  intended  to  execute  such  a  con- 
tract, it  is  not  improbable  that  the  aid  of  an  expert  would  be 
invoked  to  prepare  it;  that  the  expected  husband,  not  the 
wife,  would  see  to  its  preparation,  and  that  he  would  have  in- 
corporated in  it  what  had  already  been  agreed  upon  between 
the  parties.  There  is  an  extreme  absence  of  all  suspicion  that 
this  portion  of  the  res  gestae  attending  the  transaction  was  not 
entirely  bona  fide,  and  free  from  the  appearance  of  any  unfair 
contrivance.  It  would  seem,  therefore,  not  to  require  the 
most  cogent  evidence  that  the  instrument  thus  carefully  pre- 
pared was  the  one  actually  signed.  This  evidence  is  furnished 
by  the  coincidence  of  the  entire  testimony  from  beginning  to 
end,  and  especially  by  the  repeated  admissions  of  Mrs.  Cham- 
bliss, which  are  clearly  admissible  as  declarations  against  in- 
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tcrest,  if  not  explanatory  of  her  possession  of  the  property  in 
controversy:  Humes  v.  0' Bryan,  74  Ala.  64.  She  is  proved  to 
have  declared  on  sundry  occasions  during  the  life  of  Dr.  Wil- 
son that  he  had  an  interest  in  her  estate,  lands,  and  slaves, 
and  to  have  admitted  after  his  death  that  his  children  would 
get  a  part  of  the  property.  The  decided  weight  of  the  testi- 
mony is,  that  this  was  a  half-interest, — the  precise  amount 
covered  by  the  marriage  contract  proved  to  havebeen  prepared 
by  Colonel  Troy.  The  credibility  of  the  several  witnesses 
who  testify  as  to  these  admissions  is  assailed  as  improbable 
and  unworth}''  of  belief,  especially  of  the  colored  witnesses, 
who  were  former  slaves.  It  is  said  not  to  be  credible  that 
they  would  remember  for  fifteen  or  twenty  years  declarations 
of  this  kind  made  by  their  former  mistress.  It  must  be  re- 
membered, however,  that  the  marriage  contract  in  question 
<;onferred  on  Dr.  Wilson  an  undivided  interest  in  the  slaves  of 
Mrs.  Chambliss,  as  well  as  in  her  lands.  What  is  more  nat- 
ural or  probable  than  that  the  wife  would  inform  her  slaves  as 
to  their  ownership, — who  their  master  was  to  whom  they  owed 
obedience?  Even  "the  ox,"  we  are  told,  "knoweth  his  owner." 
How  much  more  should  a  reasonable  being  in  lawful  bondage 
know  and  remember  this  fact?  There  is,  to  our  minds,  noth- 
ing improbable  in  the  fact  that  these  witnesses  should  remem- 
ber with  distinctness  the  announcements  made  to  them  by 
their  mistress  as  to  their  change  of  ownership.  It  was  a  fact 
that  was  likely  to  deeply  impress  them,  constantly  to  be  medi- 
tated on,  and  not  likely  ever  to  be  forgotten.  We  are  much 
impressed  with  the  air  of  truth  which  pervades  the  testimony 
of  these  former  slaves,  and  its  coincidence  with  not  only  in- 
trinsic probability,  but,  we  repeat,  with  all  the  facts  of  this 
case  from  beginning  to  end. 

3.  The  existence  of  this  marriage  contract,  as  we  have  said, 
created  an  equity  in  the  lands  in  controversy,  in  favor  of  Dr. 
Wilson,  to  the  extent  of  an  undivided  one-half  interest.  This 
title  has  devolved  by  inheritance  on  the  complainant,  and 
makes  a  prima  facie  case  of  recovery  for  him  in  this  suit.  To 
overcome  this,  the  defendants  rely  on  a  sale  of  the  lands  made 
by  one  Noble,  as  administrator  de  bonis  non  with  the  will  an- 
nexed, of  the  estate  of  Mrs.  Chambliss,  on  January  8,  1877, 
under  an  order  of  the  probate  court  of  Montgomery  County. 
The  validity  of  these  proceedings  becomes,  therefore,  of  im- 
portance. 

It  is  contended  that  the  probate  court  obtained  no  jurisdic- 
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tion  of  the  case,  and  had  no  authority  to  sell  the  lands,  because 
the  petition  made  to  that  court  showed  that  there  was  a  will 
made  by  Mrs.  Chambliss,  and  yet  failed  to  show  that  no  power 
of  sale  was  given  by  the  will.  Is  this  a  jurisdictional  allega- 
tion in  an  application  made  to  sell  lands  for  distribution  among 
devisees,  the  fact  appearing  in  the  petition  that  there  is  a  will? 
It  is  admitted  that  such  is  the  case,  where  the  application  is 
made  by  an  executor  or  administrator  with  the  will  annexed,  to 
sell  lands  for  the  payment  of  debts:  Rev.  Code  1867,  sec.  2079. 
Whatever  doubt  there  might  be  on  the  subject,  were  the  ques- 
tion a  new  one,  we  regard  the  proposition  as  settled,  that  where 
the  will  confers  a  power  of  sale,  the  probate  court  has  no  juris- 
diction to  order  a  sale  of  the  lands  for  distribution  among  the 
heirs,  any  more  than  for  the  payment  of  debts.  Such  a  power 
of  sale,  under  the  statute,  passes  to  an  administrator  with  the 
will  annexed,  who  is  required  to  execute  it:  Rev.  Code,  sec. 
1609.  The  will  thus  became  a  law  to  the  court,  and  a  limita- 
tion upon  its  jurisdiction.  In  Brock's  Administrator  v.  Frank, 
51  Ala.  85,  decided  in  1874,  we  held  this  kind  of  power  to  be 
a  limitation  upon  the  jurisdiction  of  the  probate  court;  in  other 
words,  that  the  fact  in  question  was  a  jurisdictional  one. 
"  Such  jurisdiction,"  it  was  there  said,  ''  can  only  arise  when 
the  testator  dies  intestate  as  to  lands,  or  when  no  power  of 
sale  is  given  in  the  will,  and  a  division  among  the  devisees  is 
necessary":  See  also  Meadows  v.  Meadows,  73  Id.  356;  Ala. 
Con.  M.  E.  Church  v.  Price,  42  Id.  49. 

4.  The  jurisdiction  of  the  probate  court,  in  making  such  a 
sale,  being  purely  statutory  and  limited,  the  facts  showing  the 
jurisdiction  must  be  stated  in  the  application  asking  the  sale; 
and  so  far  does  this  principle  prevail,  that  nothing  is  presumed 
to  be  within  the  jurisdiction  of  a  court  of  this  character  except 
what  is  expressly  alleged  and  affirmatively  appears  on  the 
record:  Robertson  v.  Bradford,  70  Id.  385,  and  cases  cited.  It 
follows  from  this  principle,  that  when  the  petition  shows  the 
existence  of  a  will,  it  should  negative  the  conferring  by  it  of  a 
power  to  sell;  for  it  is  only  in  the  contingency  of  the  non-exist- 
ence of  such  power  that  the  probate  court  has  jurisdiction  to 
sell. 

The  petition  filed  by  Noble,  under  which  the  present  lands 
were  sold,  was  fatally  defective  in  failing  to  contain  this  juris- 
dictional averment.  The  probate  court,  therefore,  acquired  no 
jurisdiction  to  sell,  and  the  attempted  sale  made  under  the  void 
order  was  itself  void,  conferring   no  legal   title  on  the  pur- 
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chasers.  If  the  purchasers  at  this  sale  got  nothing  more  than 
an  equity,  they  could  transfer  no  better  title  than  they  had 
acquired,  all  subpurchasers  being  charged  with  notice  of  the 
defect  in  the  probate  court  proceedings,  which  was  matter  of 
public  record.  Sbarpe,  for  this  reason,  occupied  no  better  van- 
tage-ground than  the  Gibsons;  and  they,  at  most,  acquired 
only  an  equity  against  such  of  the  distributees  as  received 
their  share  of  the  purchase-money. 

5.  The  complainant  was  not  one  of  these;  and  his  equity 
being  first  in  point  of  time  would  be  first  in  right.  It  is  only 
the  purchaser  of  a  legal  title  who  can  claim  to  be  protected  as 
a  bona  fide  purchaser  for  value  without  notice  of  prior  equities. 

It  is  unnecessary  for  us  to  decide  the  question  as  to  how  far 
a  bona  fide  purchaser  for  value  of  the  legal  title,  acquired  at  a 
judicial  sale  made  under  an  order  of  the  probate  court,  will 
be  protected  against  secret  equities  attaching  to  the  title.  It 
may  be  doubted  in  such  cases  whether  the  rule  of  caveat  emp- 
tor, which  applies  to  judicial  sales,  will  go  further  than  to 
cover  those  defects  which  may  be  disclosed  by  an  examina- 
tion of  the  chain  of  title;  or,  at  least,  whether  it  would  cover 
such  secret  equities  as  no  ordinary  diligence  could  discover: 
Code  1876,  sec.  2200;  McMillan  v.  Preston,  58  Ala.  84;  Banks 
V.  Ammon,  27  Pa.  St.  172;  Le  Neve  v.  Le  Neve,  2  Lead.  Cas.  Eq., 
3d  Am.  ed.,  p.  195;  Basset  v.  Nosworthy,  2  Id.  69,  72;  Ohio  L. 
&  T.  Co.  V.  Ledyard,  8  Ala.  873;  Freeman  on  Execution,  sees. 
336,  509;  Rorer  on  Judicial  Sales,  sec.  462;  Whelan  v.  McCrary, 
64  Ala.  328;  Prince  v.  Prince,  67  Id.  565;  Fore  v.  McKenzie, 
58  Id.  115;  Perkins  v.  Winter,  7  Id.  855;  Bailey  v.  Timberlake, 
74  Id.  221,225. 

6.  We  find  nothing  in  the  record  which  imputes  laches  to 
the  complainant  in  the  commencement  of  this  suit.  The  tes- 
timony shows  a  remarkable  degree  of  diligence  in  the  prose- 
cution of  his  rights,  and  no  negligence  in  the  discovery  of 
them.  Nor  is  there  any  substantial  want  of  correspondence 
in  the  allegations  and  proof  on  this  point.  We  have  held  the 
allegations  of  the  bill  sufficient,  and  the  proof  is,  if  any  thing, 
stronger  than  these  allegations,  on  the  question  of  diligence: 
Holt  V.  Wilson,  75  Ala.  58. 

7.  It  is  sought,  however,  to  charge  the  complainant  with 
notice  of  the  existence  of  the  marriage  contract,  by  reason  of 
a  bill  in  chancery  filed  by  Mrs.  Wilson  in  February,  1866,  to 
which  the  complainant  was  made  a  party  defendant,  his  co- 
defendants   being   his   sister   Alice,  now   deceased,  and   the 
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administrator  of  Dr.  Wilson.  Complainant  was  then  a  minor, 
about  eleven  years  of  age.  He  was  represented  in  that  suit 
by  a  guardian  ad  litem.  His  co-defendant  set  up  the  marriage 
contract,  in  a  cross-bill  against  Mrs.  Wilson,  which  was,  how- 
ever, dismissed  without  prejudice.  It  may  be  questioned 
whether  a  minor  of  such  tender  years  can  be  charged  with 
notice  of  a  fact  in  this  manner,  by  stating  it  in  a  bill,  the 
allegations  of  which  his  guardian  ad  litem  is  compelled  by  law 
to  deny.  But  the  minor  was  never  made  a  party  to  the  cross- 
bill, and  the  issues  growing  out  of  the  marriage  contract  were 
never  litigated  in  the  suit  with  any  one,  by  reason  of  the  dis- 
missal of  this  cross-bill.  On  no  sound  principles,  therefore, 
can  it  be  held  that  complainant  had  such  notice  of  this  con- 
tract as  to  impute  negligence  to  him  for  failing  to  know  and 
pursue  his  legal  rights  secured  to  him  under  its  provisions. 

8.  It  is  further  argued  that  the  marriage  between  Dr.  Wil- 
son and  Mrs.  Chambliss  was  illegal  and  void,  on  the  ground 
that  he  was  at  the  time  already  a  married  man,  undivorced 
from  a  wife  then  living  in  Georgia.  A  full  answer  to  this  sug- 
gestion is  the  decree  of  divorce  rendered  in  Wilson's  favor  by 
the  chancery  court  of  Montgomery  County,  on  February  22, 
1861,  the  record  of  which  is  introduced  in  evidence,  if  that 
decree  be  sustained  as  valid.  Its  validity  is  assailed  on  the 
ground  that,  under  the  provisions  of  the  constitution  of  Ala- 
bama then  in  force,  no  decree  for  divorce  could  have  effect 
until  sanctioned  by  two  thirds  of  both  houses  of  the  general 
assembly  it  being  made  by  statute  the  duty  of  the  register 
in  chancery  to  make  out  and  transmit  the  record  of  the  suit 
to  the  speaker  of  the  house  of  representatives:  Const.  1819, 
art.  4,  sec.  13;  Code  1852,  sec.  1978.  The  evidence  in  this 
case  showing  no  such  legislative  sanction,  it  is  claimed  that 
the  divorce  proceedings  are  for  all  purposes  ineffectual.  This 
conditional  divorce  was  granted  more  than  twenty  years  bo- 
fore  the  commencement  of  this  suit.  It  is  shown  that  the 
parties  were  married  in  due  form,  and  lived  together  as  hus- 
band and  wife  for  many  years,  until  the  death  of  one  of  the 
parties.  It  will  be  presumed,  therefore,  in  view  of  this  great 
lapse  of  time,  that  the  requisite  sanction  was  given  by  the 
general  assembly  to  the  decree  of  divorce  granted  by  the  chan- 
cery court.  Almost  any  reasonable  presumption  of  fact  will 
be  conclusively  indulged,  in  order  to  sustain  rights  asserted 
under  a  decree  which  is  twenty  years  old.  And  reasons  of 
public  policy  especially  favor  the  application  of  this  principle 
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to  uphold  the  validity  of  marriages:  Matthews  v.  McDade^  72 
Ala.  377;  Long  v.  Parmer,  81  Id.  384,  388,  and  cases  cited; 
Bozeman  v.  Bozeman,  82  Id.  389;  1  Bishop  on  Marriage  and 
Divorce,  sec.  13;  McCarty  v.  McCarty,  2  Strob.  6;  47  Am.  Dec. 
565;  Carroll  v.  Carroll,  20  Tex.  731;  Dickey  v.  Vann,  81  Ala. 
425. 

9.  In  addition  to  this,  the  complainant  relied  ujoon  the  rec- 
ord of  a  divorce  suit  obtained  against  Dr.  Wilson  by  his  first 
wife,  in  the  state  of  Georgia,  in  the  year  1859.  Whatever 
force  there  might  otherwise  be  in  the  objection  that  the  record 
of  the  proceedings  shows  no  service  on  the  defendant,  and 
other  like  objections,  the  presumption,  after  the  lapse  of 
twenty  years,  is  in  favor  of  every  judicial  tribunal  acting 
within  its  jurisdiction,  and  that  all  parties  concerned  had  due 
notice  of  its  proceedings:  1  Greenl.  Ev.,  14th  ed.,  sec.  19. 

10.  It  is  said  that  the  laws  of  Georgia  prohibited  the  guilty 
party  from  marrying  again,  and  for  this  reason  the  marriage 
of  Dr.  Wilson  in  Alabama  was  illegal.  But  it  is  settled  in 
this  state  that  such  a  prohibition  had  no  extraterritorial 
operation,  and  that,  notwithstanding  the  prohibition,  the  guilty 
party  would  be  competent  to  marry  in  the  state  of  his  or  her 
residence:  Fuller  v.  Fuller,  40  Ala.  501;  Reed  v.  Hudson,  13 
Id.  570.  The  act  of  the  general  assembly  of  Alabama,  ap- 
proved February,  1861,  "for  the  relief  of  Robert  S.  Wilson," 
conferred  this  right,  by  declaring  him  to  be  "relieved  of  all 
the  penalties  and  disabilities  which  by  law  attach  to  persons 
from  or  against  whom  a  divorce  had  been  ordained  in  any 
state."  The  disability  of  contracting  marriage  in  Alabama, 
if  it  existed,  was  thus  expressly  removed  by  a  law,  which 
does  not  seem  to  have  been  obnoxious  to  any  constitutional 
objection. 

11.  The  identity  of  name  in  this  act  with  that  of  the  com- 
plainant's father,  who  was  then  a  resident  of  Montgomery 
County,  Alabama,  is  prima  facie  evidence  of  identity  of  person. 
Such  is  the  rule,  unless  a  name  is  shown  to  be  very  common 
in  a  country,  or  unless  there  be  other  facts  which  throw  con- 
fusion on  the  supposed  identity:  Wharton  on  Evidence,  sec. 
701. 

The  other  points  urged  are  not,  in  our  judgment,  well  taken. 
The  decree  of  the  chancellor,  under  these  views,  is  erroneous, 
and  will  be  reversed,  and  the  cause  remanded. 


Effect  of  Decree  of  Divorce  and  of  Prohibition  to  Marrt:  See  note 
to  Boykin  v.  Rain.  G5  Am.  Dec.  349. 
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State  v.  Lindsey. 

[19  Nevada,  47.] 

JiTRT  MAT  Find  Prisoner  Guilty  op  Murder  in  Second  Deqbeb  for  m 
homicide  committed  by  means  of  poison,  for  the  reason  that  the  qnestioa 
of  degree  is  to  be  settled  by  them  under  the  statute  of  Nevada,  which 
provides  that  "all  murder  which  shall  be  perpetrated  by  means  of  poi- 
son, lying  in  wait,  torture,  or  by  any  other  kind  of  willful,  deliberate, 
and  premeditated  killing,  ....  shall  be  deemed  murder  of  the  first 
degree,  and  all  other  kinds  of  murder  shall  be  deemed  murder  of  the  sec* 
ond  degree;  and  the  jury  before  whom  any  person  indicted  for  murder 
shall  be  tried  shall,  if  they  find  such  person  guilty  thereof,  designate  by 
their  verdict  whether  it  be  murder  of  the  first  or  second  degree. " 

JuRT  HAVE  Power  to  Fix  Crime  of  Murder  in  Second  Degree  when  it 
ought,  under  the  law  and  the  facts,  to  be  fixed  iu  the  first  degree. 

If  Jury  Fix  Crime  op  Murder  in  Second  Degree,  in  a  case  where  the 
law  and  the  facts  make  it  murder  in  the  first  degree,  it  is  an  error  ia 
favor  of  the  prisoner,  of  which  the  law  will  not  take  any  cognizance,  and 
of  which  he  ought  not  to  complain. 

Instructions  are  not  Erroneous  or  Misleading  when  they  are  to  the 
effect  that  if  poison  was  prepared  by  the  prisoner  with  suicidal  intent, 
and  was  negligently  exposed  iu  such  a  place  and  manner  as  would  likely 
to  be  unconsciously  or  without  negligence  taken  by  the  decedent,  the 
prisoner  would  be  "liable  for  the  consequences,"  the  court  in  the  same 
connection  stating  correctly  what  the  consequences  would  be. 

Indictment  for  murder,  alleged  to  have  been  committed  by 
administering  poison.  The  jury  found  the  prisoner  guilty  of 
murder  in  the  second  degree.  The  opinion  states  the  case 
with  the  exception  of  certain  instructions,  which  are  as  fol- 
lows: "  The  jury  are  instructed  that  if  a  person  exposes  or 
places  poison  in  such  a  position  that  it  is  likely  to  be  uncon- 

776 


Jan.  18S5.]  State  v.  Lindsey.  777 

csiouoly  or  non-negligently  taken  by  another  person,  either  as 
food  or  drink,  he  or  she  is  liable  for  the  consequences.  And 
you  are  further  instructed  that  if  a  person,  in  attempting  to 
commit  suicide,  unlawfully  kills  another,  such  person  is 
guilty  of  manslaughter.  If  you  believe,  from  the  evidence  in 
this  case,  beyond  all  reasonable  doubt,  that  the  defendant, 
Lizzie  Lindsey,  on  the  second  day  of  December,  A.  D.  1883, 
purchased  a  poisonous  substance,  to  wit,  strychnine,  with  in- 
tent to  take  her  own  life;  that  she  took  it  to  the  house  where 
she  and  deceased  were  residing;  that  she  put  the  strychnine 
so  purchased  by  her  into  a  glass  of  whisky;  that  she  left  said 
glass  containing  said  strychnine  and  whisky  upon  a  table  in 
deceased's  room,  which  deceased  occupied,  and  had  the  right 
to  occupy,  and  in  such  exposed  situation  that  it  was  likely  to 
attract,  and  did  attract,  deceased's  attention;  and  if  you  fur- 
ther believe,  from  the  evidence,  beyond  all  reasonable  doubt, 
that  the  deceased,  Robert  Pitcher,  rightfully  went  into  the 
room  in  which  the  glass  containing  the  whisky  and  strych- 
nine was,  and  that  the  said  Pitcher,  without  any  fault  on  his 
part,  took,  drank,  and  swallowed  down  the  contents  of  said 
glass,  not  knowing  at  the  time  he  so  drank  it  that  it  contained 
any  poison,  and  that  the  drinking  of  the  strychnine  contained 
in  said  glass  caused  said  Pitcher's  death,  and  that  he  died 
....  from  the  effects  of  drinking  said  poison,  —  then  I  in- 
struct you  that  the  defendant  is  guilty  of  manslaughter,  and 
you  should  so  find." 

R.  M.  Clarke,  for  the  appellant. 

W.  H.  Davenport.,  attorney-general^  and  J.  D.  Torrcyson,  dis' 
tnct  attorney,  for  the  state. 

By  Court,  Hawley,  J.  Appellant  was  indicted  for  the 
crime  of  murder,  alleged  to  have  been  committed  by  the  ad- 
ministering of  poison.  The  jury  found  her  guilty  of  murder 
in  the  second  degree. 

1.  It  is  argued  in  her  behalf  that  the  verdict  is  a  verdict  of 
acquittal;  that  the  crime  alleged  in  the  indictment  was  mur- 
der in  the  first  degree;  that  there  is  no  such  crime  under  our 
statute  as  murder  in  the  second  degree  for  a  homicide  com- 
mitted by  means  of  poison.  The  statute  of  this  state  declares 
that  "all  murder  which  shall  be  perpetrated  by  means  of 
poison,  lying  in  wait,  torture,  or  by  any  other  kind  of  willful, 
deliberate,  and  premeditated  killing,  or  which  shall  be  com- 
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mitted  in  the  perpetration,  or  attempt  to  perpetrate,  any  arson, 
rape,  robbery,  or  burglary,  shalt  be  deemed  murder  of  the  first 
degree;  and  all  other  kinds  of  murder  ehall  be  deemed  murder 
of  the  second  degree;  and  the  jury  before  whom  any  person 
indicted  for  murder  shall  be  tried  shall,  if  they  find  such  per- 
son guilty  thereof,  designate  by  their  verdict  whether  it  be 
murder  of  the  first  or  second  degree;  but  if  such  person  shall 
be  convicted  on  confession  in  open  court,  the  court  shall  pro- 
ceed, by  examination  of  witnesses,  to  determine  the  degree  of 
the  crime,  and  give  sentence  accordingly":  1  Comp.  Laws, 
2323. 

Under  this  statute,  there  are  certain  kinds  of  murder  which 
carry  with  them  conclusive  evidence  of  premeditation,  viz., 
when  the  killing  is  perpetrated  by  means  of  poison,  lying  in 
wait,  or  torture;  or  when  the  homicide  is  committed  in  the 
perpetration,  or  attempt  to  perpetrate,  any  of  the  felonies 
enumerated  in  this  statute.  In  these  cases,  the  question 
whether  the  killing  was  willful,  deliberate,  and  premeditated 
is  answered  by  the  statute  in  the  afilrmative,  and  if  the  pris- 
oner is  guilty  of  the  ofiense  charged,  it  is  murder  in  the  first 
•degree:  State  v.  ITymer,  15  Nev.  50,  and  authorities  cited  in 
appellant's  brief.  But  suppose  the  jury,  in  charity  for  the 
faults  and  weakness  of  the  human  race,  sympathy  for  the  pris- 
oner, or  any  other  mistaken  view  of  the  law  or  the  facts,  lessens 
the  offense  to  murder  in  the  second  degree,  is  the  prisoner  to 
go  free?  Does  not  the  case  stand  precisely  upon  the  same 
plane  as  a  verdict  of  murder  in  the  second  degree,  in  any 
case  not  enumerated  in  the  statute,  where  there  is  a  willful, 
deliberate,  and  premeditated  killing?  Is  it  not  as  much  the 
duty  of  the  jury  in  such  a  case  to  find  the  prisoner  guilty  of 
murder  in  the  first  degree  as  in  the  cases  specially  enumerated 
in  the  statute?  Suppose  the  jury  in  such  a  case,  where  the 
evidence  is  positive,  clear,  plain,  and  satisfactory  beyond  a 
reasonable  doubt,  regardless  of  all  the  testimony,  and  in  vio- 
lation of  the  well-settled  principles  of  law,  should  find  the 
prisoner  guilty  of  murder  in  the  second  degree,  would  the 
prisoner  be  entitled  to  a  new  trial  upon  the  ground  that 
the  verdict  is  against  the  evidence?  Is  it  not  a  fact  that 
juries  frequently  render  just  such  verdicts,  and  the  result  can- 
not be  accounted  for  upon  any  theory  other  than  that  of  a 
compromise  of  opinion?  Why  should  such  verdicts  be  al- 
lowed to  stand?  The  answer  is  plain.  The  reason  is,  that 
the  statute  leaves  the  question  of  degree  to  be  settled  by  tho 
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verdict  of  the  jury.  A  verdict  finding  the  prisoner  guilty  of 
murder,  without  mentioning  the  degree,  would  be  a  nullity. 
In  State  v.  Rover,  10  Nev.  388,  21  Am.  Rep.  745,  this  court, 
referring  to  the  statute  which  we  have  quoted,  said:  "  By  this 
statute,  murder  is  divided  into  first  and  second  degrees,  de- 
pending upon  the  particular  circumstances  in  which  the  crime 
is  committed;  and  whether  it  be  of  the  first  or  second  degree 
is  a  fact  to  be  specially  found  from  the  evidence  adduced, 
without  reference  to  any  special  facts  which  may  be  stated  in 
the  indictment.  In  case  of  a  trial,  the  jury  before  whom  the 
trial  is  had,  if  they  find  the  defendant  guilty,  are  required  to 
find  this  fact,  and  to  designate  by  their  verdict  whether  their 
guilt  be  of  the  first  or  second  degree;  and  in  case  of  a  plea  of 
confession,  the  court  is  required  to  determine  this  question  of 
fact  by  the  examination  of  witnesses  in  open  court.  It  is 
therefore  apparent  from  the  plain  and  positive  provisions  of 
the  statute  that  a  verdict  which  fails  to  designate  the  degree 
of  murder  of  which  the  jury  find  the  defendant  guilty  is  so 
fatally  defective  that  no  judgment  or  sentence  can  be  legally 
pronounced  thereon":  10  Nev.  391,  21  Am.  Rep.  746. 

A  judge  should  always  inform  the  jury  of  the  degree  which 
the  law  attaches  to  murder,  by  whatever  means  the  crime 
may  have  been  committed;  but  in  every  case  it  is  the  province 
of  the  jury,  if  the  prisoner  is  found  guilty,  to  determine  and 
fix  the  degree  by  their  verdict,  and  the  courts  cannot  deprive 
the  jury  of  their  right  to  fix  the  degree  by  imperatively  in- 
structing them,  in  a  case  where  the  crime  was  committed  by 
administering  poison  (or  in  any  other  case),  that  if  they  find 
the  prisoner  guilty  they  must  find  him  guilty  of  murder  in  the 
first  degree:  Rohhins  v.  State,  8  Ohio  St.  193;  Beaudien  v. 
State,  8  Id.  638;  Rhodes  v.  Commonwealth,  48  Pa.  St.  398;  Lane 
V.  Commonwealth,  bd  Id.  375;  Shaffner  v.  Commonwealth,  72  Id. 
61,  13  Am.  Rep.  649. 

Wharton,  in  discussing  the  degrees  of  murder,  says:  "But 
however  clear  may  be  the  distinction  between  the  two  degrees, 
juries  not  infrequently  make  use  of  murder  in  the  second  de- 
gree as  a  compromise,  when  they  think  murder  has  been 
committed,  but  are  unwilling,  in  consequence  of  circumstances 
of  mitigation,  to  expose  the  defendant  to  its  full  penalties": 
2  Wharton's  Grim.  Law,  sec.  1112. 

In  Rhodes  v.  Commonwealth,  48  Pa.  St.  398,  the  court  said : 
"Under  proper  instructions  from  the  bench,  it  is  not  only  the 
right  of  the  jury  to  ascertain  the  degree,  but  it  is  the  right  of 
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tlie  accused  to  have  it  ascertained  by  them No  doubt 

cases  of  murder  in  the  first  degree  have  been  found  in  the  sec- 
ond, but  this  must  have  been  anticipated  when  the  statute 
was  framed,  and  has  certainly  been  observed  under  its  opera- 
tion, and  yet  it  has  remained  upon  our  statute-book  since 
1794  unaltered  in  this  regard.  Possibly  the  very  distinction 
of  degrees  was  invented  to  relieve  such  jurymen's  consciences 
as  should  be  found  more  tender  on  the  subject  of  capital  pun- 
ishment than  on  their  proper  duties  under  evidence.  Many 
men  have  probably  been  convicted  of  murder  in  the  second 
degree,  who,  really  guilty  of  the  higher  crime,  would  have 
escaped  punishment  altogether  but  for  this  distinction  in  de- 
grees so  carefully  committed  by  the  statute  to  juries." 

The  jury  have  the  undoubted  power  to  fix  the  crime  in  the 
second  degree  when  it  ought,  under  the  law  and  the  facts,  to 
be  fixed  in  the  first.  "  We  need  not  speculate  why  it  was  so 
provided.  It  is  sufficient  that  it  is  so  written,  and  we  cannot 
change,  alter,  or  depart  from  it":  Larie  v.  Commonwealthj 
supra. 

Our  attention  has  not  been  called  to  any  case  where  a  ver- 
dict of  murder  in  the  second  degree  has  been  set  aside  upon 
the  ground  that  the  testimony  was  such  as  to  make  the  crime 
murder  in  the  first  degree.  But,  on  the  other  hand,  the  direct 
question  involved  in  this  case  has  been  decided  adversely  to 
appellant:  State  v.  Dowd,  19  Conn.  388;  Lane  v.  Commonwealth, 
supra.  In  the  latter  case,  the  court  said:  "It  has  never  yet 
been  decided  in  Pennsylvania  that  a  verdict  of  murder  in  the 
second  degree  might  not  be  given  in  a  case  of  murder  by 
poison.  That  it  may  be  given  is  as  unquestionable  as  the 
power  of  the  jury  is  under  the  act  to  give  it,  and  impossible 
for  the  court  to  refuse  it." 

If  the  jury  fix  the  crime  at  murder  in  the  second  degree,  in 
a  case  where  the  law  and  the  facts  make  it  murder  in  the  first 
degree,  it  is  an  error  in  favor  of  the  prisoner,  of  which  the  law 
will  not  take  any  cognizance,  and  of  which  the  prisoner  ought 
not  to  complain. 

2.  Objection  is  made  to  certain  instructions  given  by  the 
court,  upon  the  theory  that  the  poison  may  have  been  mixed 
with  whisky  with  the  intent  on  the  part  of  the  appellant  to 
commit  suicide,  and  -was  negligently  exposed  in  such  a  place 
and  manner  as  would  likely  "to  be  unconsciously  or  non-neg- 
ligently  taken  by  other  persons,  either  as  food  or  drink,"  and 
the  jury  were  told  that  in  such  a  case  the  person  so  leaving 
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the  pcison  would  be  "liable  for  the  consequences,"  and  would 
be  "guilty  of  manslaughter."  This  objection  cannot  be  sus- 
tained. The  use  of  the  words  "liable  for  the  consequences," 
of  which  complaint  is  made,  might  have  been  error  if  the 
court  had  not  in  the  same  connection  stated  what  the  conse- 
quences would  be;  but  the  instructions  upon  this  point  must 
be  considered  together  as  an  entirety,  and  when  so  considered 
they  state  a  correct  principle  of  law:  Desty's  Crim.  Law,  sec. 
124  b;  2  Wharton's  Crim.  Law,  sec.  1004;  Regina  v.  Michaely 
9  Car.  &  P.  356;  and  it  is  evident  that  the  jury  could  not  have 
been  misled. 
The  judgment  of  the  district  court  is  affirmed. 

One  Who,  in  Attemptinq  to  CoBiMir  Suictob,  Aocn)KNTAij.T  Kills 
Another  ia  guilty  of  criminal  homicide:  Commomoealth  v.  MirJt,  25  Am. 
Rep.  109. 

Murder  Perpetrated  by  Means  op  Poison  is  Miteder  in  First  Dk- 
OREE:  See  note  to  Whiteford  v.  Commonwealth,  18  Am.  Dec.  774;  State  v.  PVce, 
6  Am.  Rep.  533,  537;  State  v.  Wagner,  47  Id.  131;  StaU  v.  WelU,  47  Id.  822. 

Court  should  Inform  Jury  of  Degree  Which  Law  Attaches  to- 
Murder,  but  it  is  the  province  of  the  jury  to  determine  and  fix  the  degree: 
Sliaffner  v.  Commomoealth,  13  Am.  Rep.  649,  654;  see  also  Otoatkinv.  Common- 
wealth, 33  Am.  Dec.  264;  State  v.  Hildrctli,  51  Id.  364;  Keener  v.  State,  63  Id. 
269;  State  v.  Ingold,  67  Id.  283;  State  v.  Thomas,  2  Am.  St.  Rep.  351. 

Verdict  Finding  Prisoner  Guilty  of  Murder  without  Fixino  Degreb: 
13  Bad:  Hogan  v.  State,  13  Am.  Rep.  575;  State  v.  Rover,  21  Id.  745;  com- 
pare Welch  V.  State,  15  Id.  690. 


Boynton  v.  Longlbt. 

L19  Nevada,  69.] 

Peevailino  Doctrine  as  to  Flow  of  Water  Caused  by  Rain,  Snow, 
or  Natural  Drainage  is,  that  when  two  tracts  of  land  are  adjacent, 
and  one  is  lower  than  the  other,  the  owner  of  the  upper  tract  has  aa 
easement  in  the  lower  land  to  the  extent  of  the  water  naturally  flowing 
from  the  upper  land  to  and  upon  the  lower  tract,  and  any  damage  occa- 
sioned to  the  lower  land  thereby  is  damnum  absque  injuria.  But  thi» 
doctrine  only  applies  to  waters  which  flow  naturally  from  such  causes. 
The  servitude  of  the  lower  land  cannot  be  augmented  or  made  more 
burdensome  by  the  acts  or  industry  of  man. 

Upper  Land-owner,  while  having  Undoubted  Right  to  Make  Rea- 
sonable Use  of  Water  for  Irrigation,  must  so  use,  manage,  and 
control  it  as  not  to  injure  his  neighbor's  land  by  the  discharge  of  the 
waste  water  thereon. 

Mere  Acquiescence  or  Permission  on  Part  of  Lower  Land-owner  to 
allow  the  flow  of  waste  or  surplus  water  in  such  limited  quantity  as 
did  his  land  no  injury  cannot  be  so  construed  as  to  give  the  upper  laud- 
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owner  a  prescriptive  right  to  increase  the  flow  to  such  an  extent  as  to 
damage  the  land  of  such  lower  land-owner. 
Right  Acquired  bt  Prescription  is  only  Commensctrate  with  Right 
Enjoyed.  The  extent  of  the  enjoyment  measures  the  extent  of  the 
right.  The  right  gained  by  prescription  is  always  confined  to  the  right 
as  exercised  for  the  full  period  of  time  required  by  the  statute. 

Action  to  recover  damages  alleged  to  have  been  caused  to 
the  plaintiff 's  land,  by  waste  water  flowing  from  the  defend- 
ant's land,  and  for  an  injunction.  The  facts  are  stated  in  the 
opinion. 

Clarke  and  King,  for  the  appellant. 
Robert  H.  Lindsay,  for  the  respondent. 

By  Court,  Hawley,  J.  This  case  presents  an  interesting 
question  which  has  never  been  decided  in  this  state.  Appel- 
lant is  the  owner  of  certain  lands  which  require  irrigation, 
and  the  water  used  for  this  purpose  flows,  by  the  laws  of 
gravitation,  onto  the  adjacent  and  lower  lands  owned  and  cul- 
tivated by  respondent.  This  action  was  instituted  by  respond- 
ent to  recover.damages  to  his  land  and  crops,  alleged  to  have 
been  caused  by  the  waste  water  flowing  from  appellant's  land 
and  for  an  injunction.  The  facts  as  found  by  the  court,  at 
the  request  of  plaintifi",  are  as  follows:  "That  plaintifi'  has 
been  in  the  possession  of  and  has  cultivated  all  of  the  lands 
described  in  the  complaint,  except  the  southwest  quarter  of 
section  20,  township  19  north,  range  20  east,  since  A.  D.  1862, 
and  entered  into  possession  of  and  cultivated  said  last-men- 
tioned lands  since  1875;  that  defendant  entered  into  possession 
and  commenced  the  cultivation  of  his  said  lands  in  part  in 
1869,  and  part  in  1870;  that  at  the  time  of  the  entry  into 
possession  and  commencing  to  cultivate  his  said  land,  there 
was  only  about  120  acres  thereof  which  was  cleared  off  and 
ready  for  irrigation,  leaving  some  170  acres  of  waste  and  un- 
broken land  which  had  never  been  irrigated;  that  at  the  time 
this  action  was  brought,  defendant  cultivated  and  irrigated  of 
eaid  lands  mentioned  291  acres;  that  defendant  and  his  prede- 
cessors in  interest  procured  at  all  times  the  water  necessary 
for  irrigation  of  said  lands  through  an  artificial  water  ditch, 
....  which  conducted  the  waters  of  the  Truckee  River  a 
long  distance  to  said  land,  as  well  as  waste  or  surplus  waters 
from  the  lands  of  other  farmers;  that,  prior  to  1878,  defendant 
had  only  the  right  to  use  150  inches  of  water  from  said  ditch; 
that,  in  1870,  he  cleaned  and  enlarged  said  ditch,  and  in  1878, 
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said  ditch  was  enlarged  to  its  present  capacity  by  other  par- 
ties, for  the  express  purpose  of  protecting  the  lands  of  plain- 
tiff from  the  waste  and  surplus  waters  of  other  farmers;  that 
plaintiff  cultivates  several  hundred  acres  of  land  by  means  of 
irrigation;  and  that  his  said  lands  are  only  valuable  with  the 
proper  use  of  water;  that  portions  of  his  said  lands  are  very  flat, 
and  the  waters  discharged  thereon  from  defendant's  lands  can- 
not run  off,  but  if  so  discharged,  will  remain  standing  thereon 
until  drank  up  by  the  soil  or  evaporated;  that,  in  August, 
A.  D.  1882,  the  surplus  or  waste  waters  upon  defendant's  lands 
were  discharged  upon  plaintiff's  lands,  and  flooded  and  cov- 
ered about  forty  acres  thereof,  and  remained  standing  thereon 
to  the  depth  of  three  or  four  inches  for  ten  or  twelve  days; 
that  plaintiff's  system  of  drainage,  and  his  ditches  therefor, 
are  suflBcient  for  his  own  and  ordinary  necessities,  but  are  in- 
sufficient to  collect  and  control  the  waters  from  defendant's 
lands." 

In  a  dry  and  arid  climate,  where  irrigation  is  necessary  in 
order  to  cultivate  the  soil,  the  question  as  to  the  rights  of  the 
proprietors  of  upper  and  lower  lands  in  regard  to  the  waste 
water  has  seldom  arisen,  because,  as  a  general  rule,  the  lower 
land-owner  is  willing  to  receive,  dispose  of,  and  profit  by  the 
use  of  all  water  flowing  from  the  upper  lands  of  another  in  irri- 
gating his  own  land.  It  is  seldom  that  any  land-owner  in  this 
state  has  occasion  to  complain  of  too  much  water.  The  cry 
is  usually,  not  for  less,  but  for  more.  As  to  the  flow  of  water 
caused  by  the  fall  of  rain,  the  melting  of  snow,  or  natural 
drainage  of  the  ground,  the  prevailing  doctrine  is,  that  when 
two  tracts  of  land  are  adjacent,  and  one  is  lower  than  the 
other,  the  owner  of  the  upper  tract  has  an  easement  in  the 
lower  land  to  the  extent  of  the  water  naturally  flowing  from 
the  upper  land  to  and  upon  the  lower  tract,  and  that  any  dam- 
age that  may  be  occasioned  to  the  lower  land  thereby  is  dam' 
num  absque  injuria.  Water  seeks  its  level,  and  naturally  flows 
from  a  higher  to  a  lower  plane;  hence  the  lower  surface,  or  in- 
ferior heritage,  is  doomed  by  nature  to  bear  a  servitude  to  the 
higher  surface,  or  superior  heritage,  in  this,  that  it  must  re- 
ceive the  water  that  naturally  falls  on  and  flows  from  the  lat- 
ter. The  proprietors  of  the  lower  land  cannot  complain  of 
this,  for  aqyu  currit,  et  debet  currere,  ut  solebat.  But  this  rule  — 
this  expression  of  the  law — only  applies  to  waters  which  flow 
naturally  from  springs,  from  storms  of  rain  or  snow,  or  the 
natural  moisture  of  the  land.     Wherever  courts  have  had  oc- 
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casion  to  discuss  this  question,  they  have  generally  declared 
that  the  servitude  of  the  lower  land  cannot  be  augmented  or 
made  more  burdensome  by  the  acts  or  industry  of  man. 

Washburn,  referring  to  the  respective  rights  of  adjacent 
land-owners  in  respect  to  waters  which  fall  in  rain,  or  are  in 
any  way  found  upon  the  surface,  but  not  embraced  under  the 
head  of  streams  or  watercourses,  nor  constituting  permanent 
bodies  of  water,  like  ponds,  lakes,  and  the  like,  before  review- 
ing the  authorities  upon  the  subject,  says:  "  It  may  be  stated, 
as  a  general  principle,  that,  by  the  civil  law,  where  the  situa- 
tion of  two  adjoining  fields  is  such  that  the  water  falling  or 
collected  by  melting  snows  and  the  like  upon  one  naturally 
descends  upon  the  other,  it  must  be  suffered  by  the  lower  one 
to  be  discharged  upon  his  land,  if  desired  by  the  owner  of  the 
upper  field.  But  the  latter  cannot,  by  artificial  trenches  or 
otherwise,  cause  the  natural  mode  of  its  being  discharged  to 
be  changed  to  the  injury  of  the  lower  field,  as  by  conducting 
it  by  new  channels,  in  unusual  quantities,  onto  particular 
parts  of  the  lower  field":  Washburn  on  Easements,  450. 

In  Livingston  v.  McDonald,  21  Iowa,  160,  89  Am.  Dec.  563, 
the  court  declared,  after  reviewing  numerous  authorities,  that 
the  owner  of  the  upper  land  had  no  right,  even  in  the  course 
of  the  use  and  improvement  of  his  farm,  to  collect  the  surface 
water  upon  his  own  lands  into  a  drain  or  ditch,  increased  in 
quantity,  or  in  a  manner  different  from  the  natural  flow,  and 
discharge  the  same  upon  the  lower  lands  of  another,  to  the 
injury  of  such  lands. 

In  the  case  under  consideration,  the  facts  are  different  from 
any  of  the  decided  cases.  Here  both  parties  are  farmers,  en- 
gaged in  the  ordinary  cultivation  of  their  respective  lands 
by  artificial  irrigation.  To  conduct  and  carry  on  this  busi- 
ness profitably,  it  is  absolutely  necessary  to  bring  water  from 
points  where  it  can  be  obtained,  remote  and  distant  from  their 
lands.  Without  the  reasonable  use  of  this  water,  their  lands 
would  be  comparatively  worthless.  The  law  should  not  be  so 
construed  as  to  deny  or  materially  abridge  the  rights  of  either 
party  to  prosecute  his  agricultural  pursuits,  or  deprive  him  of 
any  of  the  incidents  necessary  to  cultivate  and  improve  his 
lands.  We  are  of  the  opinion  that  the  upper  land-owner,  while 
having  the  undoubted  right  to  make  a  reasonable  use  of  the 
water  for  irrigation,  must  so  use,  manage,  and  control  it  as 
not  to  injure  his  neighbor's  land.  Sic  utere  tuo  ut  alienum  non 
Isedas.     He  should  not  be  permitted  to  make  his  estate  more 
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valuable  by  an  act  which  renders  the  estate  of  the  owner  of 
the  lower  lands  less  valuable.  This  general  doctrine  is  derivecJ 
from  the  civil  law;  it  is  in  harmony.with  the  rules  established 
by  a  majority  of  the  decided  cases  having  any  analogy  to  the 
case  at  bar,  and  it  is,  in  our  opinion,  founded  upon  substantial 
reasons  of  justice  and  equity.  In  the  discussion  of  these  prin- 
ciples, the  words  of  Pothier  are  often  quoted  with  approval: 
"  Each  of  the  neighbors  may  do  upon  his  heritage  what  seem- 
eth  good  to  him;  in  such  manner,  nevertheless,  that  he  doth 
not  injure  the  neighboring  heritage":  Shane  v.  Kansas  City 
Ry  Co.,  71  Mo.  245;  36  Am.  Rep.  480. 

In  Livingston  v.  McDonald,  supra,  the  court  said:  "In  exam- 
ining this  subject,  and  in  seeking  to  settle  it  upon  proper  prin- 
ciples, it  would  be  inexcusable  to  overlook  the  doctrines  of  the 
civil  law  respecting  it.  That  law,  embodying  the  accumu- 
lated wisdom  and  experience  of  the  refined  and  cultivated 
Roman  people  for  over  a  thousand  years,  though  not  binding 
as  authority,  is  often  of  great  service  to  the  inquirer  after  the 

principles  of  justice  and  right In  the  determination  of 

this  case,  we  recognize  the  general  rule  that  each  may  do  with 
his  own  as  he  pleases;  but  we  also  recognize  the  qualification 
that  each  should  so  use  his  own  as  not  to  injure  his  neighbor." 

But  it  is  claimed  by  appellant  that  he  has  acquired  the  right, 
by  prescription,  to  have  the  waste  water  flow  down  to  and  upon 
the  lands  of  respondent,  and  that  the  court  erred  in  giving  cer- 
tain instructions  in  relation  to  this  right.  We  are  of  opinion 
that  the  instructions  substantially  embody  correct  principles 
of  law  that  are  applicable  to  the  facts  of  this  case;  that  the 
objections  urged  are  more  technical  than  substantial;  and  that 
it  is  apparent,  even  if  the  instructions  were  erroneous  to  some 
extent,  that  the  jury  could  not  have  been  misled  thereby  to  the 
prejudice  of  appellant.  It  is  useless  to  discuss  the  particular 
phraseology  in  the  instructions  to  which  objection  is  made,  for 
it  is  manifest,  from  the  findings  of  the  court  and  jury,  that  ap- 
pellant failed  to  prove  the  essential  facts  necessary  to  enable 
him  to  defeat  the  action  on  this  ground.  The  court,  at  the 
request  of  defendant,  found  the  following  facts:  "That  from 
1870  to  1879,  both  years  inclusive,  defendant  irrigated  the 
lands  mentioned  in  the  answer  herein,  and  used  water  thereon, 
in  suflBcient  quantity  to  raise  valuable  crops  of  grass  and  hay; 
that  the  quantity  of  water  so  used  by  defendant,  during  this 
period,  varied  in  quantity  each  year,  but  was  always  suflBcient 

in  amount  to  properly  and  reasonably  irrigate  his  said  lands; 
Am.  St.  Rep.,  Vol.  III.— 50 
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that  the  waste  water  arising  from  such  irrigation  flowed  upon 
plaintiff's  lands;  that  such  flowing  was  open,  notorious,  con- 
tinuous, peaceable,  and  uninterrupted,  and  under  claim  of 
right,  and  an  infringement  of  the  estate  of  plaintifi";  but  that 
the  quantity  of  water  flowing  from  this  irrigation,  and  the 
manner  of  its  use,  was  not  the  same,  but  difi'erent,  during  the 
years,  and  its  was  not  shown  or  determined  what  quantity  of 
surplus  or  waste  water  was  so  permitted  or  suffered  to  flow  or 
drain  upon  plaintifi''s  land  during  any  time  of  said  period,  and 
the  same  did  not  result  in  any  damage  to  plaintifi''s  estate." 

In  the  findings  requested  by  the  plaintifi",  the  court  says: 
"That  defendant  had  steadily  increased  the  quantity  of  water 
used  upon  this  land,  and  the  surplus  thereof,  since  A.  D.  1869; 
that  neither  defendant  nor  his  predecessors  in  interest,  at  any 
time  for  five  years,  continuously,  under  claim  of  right,  openly, 
notoriously,  peaceably,  and  with  the  acquiescence  of  the 
plaintiff  [did]  flow,  or  suffer  or  permit  to  flow,  any  certain 
quantity  of  surplus  or  waste  water,  arising  from  the  irrigation 
of  his  lands,  upon  the  lands  of  plaintiff"." 

The  jury,  in  answer  to  the  special  issues  submitted  in  this 
case,  found  that  the  defendant,  in  the  irrigation  of  his  lands 
in  the  years  1880,  1881,  and  1882,  used  "  more  water  than  was 
used  in  preceding  years";  that  the  surplus  water  discharged 
upon  plaintiff's  land  in  these  years  was  "  greater  in  quantity 
than  in  previous  years";  that  the  plaintiff"  objected  against 
the  discharge  of  water  upon  his  lands,  and  remonstrated  with 
defendant  "  whenever  water  was  discharged  on  his  land  to  his 
claimed  damage";  that  in  1881  and  1882,  the  waste  or  surplus 
water  flowing  upon  plaintiff''s  land  was  twice  turned  off^,  and 
the  flow  thereof  ceased,  "  upon  request  or  demand  made  by 
plaintiff."     All  of  these  findings  are  sustained  by  the  evidence. 

A  mere  acquiescence  or  permission  on  the  part  of  the  re- 
spondent to  allow  the  flow  of  the  waste  or  surplus  water  in 
Buch  limited  quantity  as  did  his  land  no  injury,  cannot  be  so 
construed  as  to  give  appellant  a  prescriptive  right  to  increase 
the  flow  to  such  an  extent  as  to  damage  respondent's  land: 
Blaisdell  v.  Stephens,  14  Nev.  23;  33  Am.  Rep.  523.  Appellant 
failed  to  show,  to  the  satisfaction  of  the  court  and  jury,  that 
he  had  continuously  exercised  the  right  of  flowing  the  waste 
water  upon  respondent's  land  for  the  period  of  five  years  with- 
out any  substantial  change.  On  the  contrary,  the  evidence 
shows,  as  the  findings  state,  that  appellant  "  has  steadily  in- 
creased the  quantity  of  water  used  upon  his  land";  and  that 
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the  surplus  water  by  Mm  discliarged  upon  the  respondent's 
land  in  the  years  A.  D.  1880,  1881,  and  1882,  was  greater  in 
quantity  than  in  previous  years. 

The  right  acquired  by  prescription  is  only  commensurate 
with  the  right  enjoyed.  The  extent  of  the  enjoyment  meas- 
ures the  extent  of  the  right.  The  right  gained  by  prescription 
is  always  confined  to  the  right  as  exercised  for  the  full  period 
of  time  required  by  the  statute,  which  is,  in  this  state,  five 
years.  A  party  claiming  a  prescriptive  right  for  five  years, 
who,  within  that  time,  enlarges  the  use,  cannot,  at  the  end  of 
that  time,  claim  the  usp  as  enlarged  within  that  period.  To 
acquire  the  right,  it  was  Incumbent  on  appellant  to  prove  that 
he  had,  for  the  full  period  of  five  years,  flowed  the  water  upon 
respondent's  land  to  such  an  extent  as  to  occasion  damage, 
and  give  respondent  a  right  of  action.  The  right  by  prescrip- 
tion had  its  origin  in  a  grant,  and  where  a  grant  is  lost,  the 
user  is  the  only  evidence  of  the  right  supposed  to  have  been 
granted,  and  the  presumption  of  a  grant  can  only  exist  where 
there  has  been  an  open,  adverse,  continuous,  and  uninterrupted 
user  to  the  fall  extent  and  nature  of  the  easement  claimed. 

The  acts  by  which  the  right  is  sought  to  be  established 
must  be  such  as  to  operate  as  an  invasion  of  the  right  claimed 
to  such  an  extent  that  during  the  whole  period  of  use  the 
party  whose  estate  is  sought  to  be  charged  with  the  servitude 
could  have  maintained  an  action  therefor.  The  findings  in 
this  case  also  state  that,  within  five  years  prior  to  the  com- 
mencement of  this  action,  the  respondent  remonstrated  with 
and  denied  the  right  of  appellant  to  flow  the  surplus  water 
over  his  (respondent's)  land  to  such  extent  or  in  such  quan- 
tity as  to  damage  the  same,  or  the  crops  growing  thereon, 
and  that  upon  respondent's  request,  appellant  ceased  to  flow 
the  water.  This  was  sufiBcient  to  show  that  the  use  to  the  ex- 
tent claimed  was  not  acquiesced  in  by  respondent,  and  to  pre- 
vent the  presumption  of  a  grant  authorizing  such  flow  of  the 
water. 

There  is  no  assignment  of  error  which  authorizes  this  court 
to  consider  any  of  the  objections  urged  by  appellant  against 
the  injunction  granted  by  the  court.  The  judgment  of  the 
district  court  is  affirmed. 


Upper  Land-owner  has  Easement  of  Drainage  in  Land  of  Lower 
Proprietor  to  the  extent  of  the  water  naturally  flowing  from  the  upper  to 
the  lower  tract:  Martin  v.  Jett,  32  Am.  Dec.  120,  and  note;  Lattimore  v. 
Dams,  33  Id.  581;  Overton  v.  Sawyer,  62  Id,  170;  Kilgore  v.  Orevemberg,  63 
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Id.  597;  DelaJiousamje  V.  Judice,  71  Id.  521;  Hooper  v.  Wilkinson,  77  Id.  194; 
Barrow  v.  Landry,  77  Id.  199;  Butler  v.  Peck,  88  Id.  452;  Limngston  v.  Mc- 
Donald, 89  Id.  563;  Tootle  v.  Cli/lon,  10  Am.  Rep.  732;  Ogbum  v.  Connor,  13 
Id.  213;  Oibbs  v.  Williams,  37  Id.  241;  McCormick  v.  ZToran,  37  Id.  479;  Bark- 
ley  V.  [TtYcox,  40  Id.  519;  Little  Rock  etc.  B'y  v.  Chapman,  43  Id.  280;  Ninnin- 
ger  v.  Norwood,  47  Id.  412;  Crahtrce  v.  Baker,  51  Id.  424,  425;  comparo 
Pettigrew  v.  Village  of  Evansville,  3  Id.  50;  (S'we<<  v.  Ctrfte,  9  Id.  276;  Cairo  etc. 
S.  R.  V.  Stevens,  38  Id.  139;  O'Connor  v.  Fond  du  Lac  etc.  R'y,  38  Id.  753; 
bub  the  servitude  in  the  lower  land  cannot  be  augmented  or  made  more  bur- 
densome by  the  acts  or  industry  of  the  upper  land-owner:  Martin  v.  Jett,  32 
Am.  Dec.  120,  and  note;  Lattimore  v.  Davis,  33  Id.  581;  Kauffman  v.  Oriese- 
mer,  67  Id.  437;  Delalwussaye  v.  Judice,  71  Id.  521;  Barrow  v.  Landry,  77  Id. 
199;  Miller  v.  LaubacJi,  86  Id.  521;  Butler  v.  Peck,  88  Id.  452;  Limngston  v. 
McDonald,  89  Id.  563;  Adams  v.  WaUcer,  91  Id.  742;  McCormick  v.  Kansas 
City  etc.  R.  R.,  35  Am.  Rep.  431;  Sliane  v.  ZaTwcw  Cj7y  cfc.  R.  R.,  36  Id.  480; 
Tewpleton  v.  Vosliloe,  37  Id.  150;  Crahtree  v.  Baker,  51  Id.  424;  Boyd  v.  Conk- 
tin,  52  Id.  831;  compare  Ifaj^e  v.  iVew  Fori  Centra/  i?.  R.,  13  Id.  467;  3/c- 
Cormick  v.  Horan,  37  Id.  479;  Barkley  v.  TFtfcox,  40  Id.  519;  HugJies  v. 
Anderson,  44  Id.  147;  Phillips  v.  Waterhouse,  58  Id.  220;  Early.  Deffart,  72 
Am.  Dec.  395;  Gannon  v.  Hargadon,  87  Id.  625. 

Right  Acquired  by  Pbescription  is  Measured  by  Enjoyment:  Round- 
tree  V.  Brantley,  73  Am.  Dec.  470;  ITnflrA^  v.  ilfoorc,  82  Id.  731;  McCallum  v. 
Otrmantotvn  Water  Co.,  93  Id.  656. 


Jones  u  Adams. 

[19  Nevada,  78.] 

Every  Material  Fact  not  Found  by  Court  below  mxtst  bb  Presumed 
in  favor  of  the  judgment. 

Riparian  Proprietors  All  have  Right,  at  Common  Law,  to  Reason- 
able Use  of  Waters  of  Stream  running  through  their  respective 
lands  for  the  purpose  of  irrigation;  but  what  is  a  reasonable  use  must  be 
determined  in  each  case  with  reference  to  the  size  of  the  stream,  the 
velocity  of  the  water,  the  character  of  the  soil,  the  number  of  proprie- 
tors, the  amount  of  water  needed  to  irrigate,  and  a  variety  of  other  cir- 
cumstances and  conditions  surrounding  each  particular  case,  the  true 
test  in  all  cases  being  whether  the  use  is  of  such  a  character  as  to  ma- 
terially affect  the  equally  beneficial  use  of  the  waters  of  the  stream  by 
the  other  proprietors. 

Riparian  Proprietors  have  not  Right,  at  Common  Law,  to  Absolu- 
tely Divert  Any  Portion  of  Water  away  from  the  stream,  nor  to 
any  definite  quantity  for  the  purpose  of  irrigation,  but  each  has  the  right 
to  a  reasonable  use  of  the  water,  determined  by  the  particular  facts  and 
circumstances  as  revealed  by  the  evidence. 

Common-law  Doctrines,  Declaratory  of  Rights  of  Riparian  Proprie- 
tors RESPECTING  UsB  OF  RUNNING  WATERS,  Were  held  to  be  inap 
plicable,  or  applicable  only  to  a  very  limited  extent,  to  the  wants  and 
necessities  of  the  people  in  all  the  Pacific  Coast  states  and  territories, 
prior  to  the  act  of  Congress  of  July  26,  1866,  and  prior  appropriation 
was  held  to  give  the  better  right  to  the  use  of  the  waters  to  the  extent, 
in  quantity  and  quality,  necessary  for  the  uses  to  which  they  were  ap- 
plied. 
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Act  of  Congress  of  July  26,  1SC6,  Coxfirmed  to  Owners  of  Water 
Rights  in  Public  Lands  of  United  States  the  same  rights  which 
they  held  under  the  local  customs,  laws,  and  decisions  of  the  courts 
prior  to  its  enactment,  and  did  not  introduce,  and  was  not  intended  to 
introduce,  any  new  system,  or  to  evince  any  new  or  different  policy 
upon  the  part  of  the  general  government,  but  recognized,  sanctioned, 
protected,  and  confirmed  the  system  already  established  by  the  customs, 
laws,  and  decisions  of  courts,  and  provided  for  its  continuance. 

Action  concerning  certain  water  rights.  The  facts  are  stated 
in  the  opinion. 

N.  Soderberg,  for  the  appellant. 
A.  C.  EUis,  for  the  respondent. 

By  Court,  Hawley,  J.  A  rehearing  was  granted  in  this 
case  for  the  purpose  of  considering  the  specifications  of  error 
relied  upon  by  appellant.  The  only  question  that  can  be  de- 
termined under  the  specification  is,  "  whether  the  court  erred 
in  rendering  the  judgment  it  did  upon  the  findings  ":  Jones  v. 
Adams,  17  Nev.  86.  The  court  declared  by  its  judgment  and 
decree  that  appellant  was  entitled  to  seven  tenths  of  the  water 
of  Sierra  Creek,  and  that  respondent  was  entitled  to  three 
tenths,  and  gave  to  the  respective  parties  the  right  to  di- 
vert the  amount  of  water  awarded  to  them  out  of  and  away 
from  the  stream  on  their  respective  lands  for  the  purpose  of 
irrigation,  and  for  their  stock  and  domestic  purposes.  The 
evidence  upon  which  the  findings  were  made  cannot  be  re- 
viewed. Every  material  fact  not  found  must  be  presumed  in 
favor  of  the  judgment.  The  third  and  fifth  findings  areas 
follows :  — 

3.  "That  the  plaintiff,  Joseph  Jones,  is  the  owner  of  a  usu- 
fruct in  the  waters  of  said  stream,  and  that  he  and  his  grantors 
first  appropriated  and  used,  and  that  he  is  the  owner,  by 
rights  of  appropriation  and  use,  of  seven-tenths  part  of  all  the 
water  customarily  flowing  in  said  stream;  that  thfe  plaintiff, 
Joseph  Jones,  is  entitled  to  use,  as  the  first  appropriator,  upon 
his  said  land,  upon  each  and  every  part  thereof,  seven  tenths 
of  all  the  water  customarily  flowing  in  said  Sierra  Creek,  and 
is  entitled  to  divert  the  said  water  from  the  said  stream  upon 
his  said  land  by  means  of  flumes,  ditches,  or  otherwise,  and 
to  use  the  same  upon  his  said  land  for  the  irrigation  thereof; 
and  to  use  so  much  of  the  said  seven  tenths  of  said  stream  as 
is  necessary  for  his  stock  and  domestic  purposes." 

5.  "  That  the  defendant,  John  Q.  Adams,  is  the  owner  of  a 
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usufruct  in  the  waters  of  said  stream,  and  that  he  and  his 
grantors,  in  the  year  1860,  appropriated  and  used,  and  that 
ho  is  the  owner,  by  right  of  appropriation  and  use,  of  three- 
tenths  part  of  all  water  customarily  flowing  in  said  stream; 
and  that  said  defendant  is  entitled  to  use,  as  the  first  appro- 
priator  upon  his  said  land  and  upon  each  and  every  part 
thereof,  three  tenths  of  all  the  water  customarily  flowing  in 
said  Sierra  Creek;  and  is  entitled  to  divert  the  said  water  from 
the  said  stream  upon  said  land,  by  means  of  flumes,  ditches, 
or  otherwise,  and  to  use  the  same  upon  his  said  land  for  the 
irrigation  thereof:  and  to  use  so  much  of  the  said  three-tenths 
part  of  said  stream  as  is  necessary  for  his  stock  and  domestic 
purposes," 

These  findings  support  the  judgment  and  decree.  But  it  is 
argued  by  appellant  that  the  judgment  should  have  been  ren- 
dered upon  other  findings  which  show  that  appellant,  in  18G5, 
acquired  the  title  in  fee  to  320  acres  of  his  land,  and  that  said 
land  is  situate  upon  Sierra  Creek,  and  upon  both  sides  thereof; 
that  respondent  is  the  owner  in  fee  of  the  land  described  in  his 
answer  which  is  situate  upon  the  same  creek,  and  that  he  is  a 
riparian  proprietor;  that  upon  these  facts  the  case  should  have 
been  determined  by  the  principles  of  the  common  law  in  re- 
lation to  the  rights  of  riparian  proprietors,  instead  of  upon  the 
principle  of  prior  appropriation;  that  the  doctrine  of  appro- 
priation and  use  of  the  waters  of  a  stream  has  no  application 
to  a  case  where  the  parties,  or  either  of  them,  have  procured 
the  title  in  fee  to  their  lands  from  the  government  of  the 
United  States  prior  to  the  act  of  Congress  of  July  26,  1866: 
R.  S.  U.  S.  2339.  It  does  not  appear  from  the  findings  when 
respondent  acquired  the  fee  to  his  land;  and  if  it  should  be 
necessary,  in  order  to  support  the  judgment,  that  it  should 
have  been  acquired  prior  to  the  act  of  Congress,  we  are  bound, 
in  the  absence  of  any  finding  to  the  contrary,  to  presume  it  was 
before  that  time.  If  that  fact  was  important,  appellant  should 
have  asked  for  a  definite  finding  upon  that  point:  Warren  v. 
Quill,  8  Nev.  218. 

If  the  theory  contended  for  by  appellant,  that  this  case 
should  have  been  decided  upon  the  principles  pertaining  to 
riparian  rights  should  prevail,  it  would  not  follow,  as  claimed 
by  him,  that  as  a  lower  proprietor  he  would  be  entitled  to  all  the 
water  of  the  stream.  This  is  not  the  law.  We  had  occasion  in 
Warren  v.  Quill,  supra,  to  state  that  the  inference  must  not  be 
drawn  "  that,  in  any  case,  a  riparian  proprietor  may  take  all 
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the  water  of  a  stream  for  the  purpose  of  irrigation,  to  the  det- 
riment of  adjoining  proprietors;  for  this  is  not  the  rule." 

In  Vansickle  v.  Haines,  7  Nev.  249,  286,  which  is  relied  upon 
by  appellant,  the  court  use  this  language:  "The  common  law 
does  not,  as  seems  to  be  claimed,  deprive  all  of  the  right  to 
use,  but,  on  the  contrary,  allows  all  riparian  proprietors  to  use 
it  in  any  manner  not  incompatible  with  the  rights  of  others. 
When  it  is  said  that  a  proprietor  has  the  right  to  have  a 
stream  continue  through  his  land,  it  is  not  intended  to  be  said 
that  he  has  the  right  to  all  the  water,  for  that  would  render 
the  stream,  which  belongs  to  all  the  proprietors,  of  no  use  to 
any.  What  is  meant  is,  that  no  one  can  absolutely  divert  the 
whole  stream,  but  must  use  it  in  such  manner  as  not  to  injure 
those  below  him." 

In  Union  M.  &  M.  Co.  v.  Ferris,  2  Saw.  195,  where  both  parties 
obtained  the  title  in  fee  to  their  lands  prior  to  the  act  of  Con- 
gress, the  question  as  to  the  rights  of  riparian  proprietors  on  a 
stream  was  elaborately  discussed.  The  defendant  claimed 
that  in  a  hot  and  arid  climate  like  Nevada,  the  use  of  water 
for  irrigation  was  a  natural  want;  that  the  upper  proprietor  on 
the  stream  might  consume  all  the  water  for  the  purpose  of 
irrigating  his  land;  and  that  such  use  would  be  reasonable. 
The  court,  in  considering  this  question,  said:  "To  lay  down  the 
arbitrary  rule  contended  for  by  the  defendant,  and  say  that 
one  proprietor  on  the  stream  has  so  unlimited  a  right  to  the 
use  of  tlio  water  for  irrigation,  seems  to  us  an  unnecessary  de- 
structiou  of  the  rights  of  other  proprietors  on  the  stream,  who 
have  an  equal  need  and  an  equal  right." 

But  the  right  to  use  water  for  the  purpose  of  irrigation  was 
expressly  recognized.  "  Irrigation  must  be  held  in  this  climate 
to  be  a  proper  mode  of  using  water  by  a  riparian  proprietor; 
the  lawful  extent  of  the  use  depending  upon  the  circumstances 
of  each  case.  With  reference  to  these  circumstances,  the  use 
must  be  reasonable,  and  the  right  must  be  exercised  so  as 
to  do  the  least  possible  injury  to  others.  There  must  be  no 
unreasonable  detention  or  consumption  of  the  water.  That 
there  may  be  some  detention  and  some  diminution,  follows 
necessarily  from  any  use  whatever.  How  long  it  may  be  de- 
tained, or  how  much  it  may  be  diminished,  can  never  be  stated 
as  an  arbitrary  or  abstract  rule":  Union  M.  &  M.  Co.  v.  Ferris, 
2  Saw.  197. 

Under  the  rules  of  the  common  law,  the  riparian  propri- 
etors would  all  have  the  right  to  a  reasonable  use  of  the  waters 
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of  a  stream  running  through  their  respective  lands  for  the 
purpose  of  irrigation.  It  is  declared  in  all  of  the  authorities 
upon  this  subject  that  it  is  impossible  to  lay  down  any  precise 
rule  which  will  be  applicable  to  all  cases.  The  question  must 
be  determined  in  each  case  with  reference  to  the  size  of  the 
stream,  the  velocity  of  the  water,  the  character  of  the  soil, 
the  number  of  proprietors,  the  amount  of  water  needed  to 
irrigate  the  lands  per  acre,  and  a  variety  of  other  circum- 
stances and  conditions  surrounding  each  particular  case;  the 
true  test  in  all  cases  being  whether  the  use  is  of  such  a  char- 
acter as  to  materially  affect  the  equally  beneficial  use  of  the 
waters  of  the  stream  by  the  other  proprietors.  In  VansicUe 
V.  Haines,  supra,  the  court  quoted  with  approval  the  doctrine 
announced  by  Shaw,  C.  J.,  in  Elliot  v.  Fitchhurg  Ry  Co.,  10 
Cush.  194,  57  Am.  Dec.  85:  "That  a  portion  of  the  water  of 
a  stream  may  be  used  for  the  purpose  of  irrigating  land  we 
think  is  well  established  as  one  of  the  rights  of  the  proprietors 
of  the  soil  along  or  through  which  it  passes.  Yet  a  proprietor 
cannot,  under  color  of  that  right,  or  for  the  actual  purpose  of 
irrigating  his  own  land,  wholly  obstruct  or  divert  the  water- 
course, or  take  such  an  unreasonable  quantity  of  water,  or 
make  such  unreasonable  use  of  it,  as  to  deprive  other  propri- 
etors of  the  substantial  benefits  which  they  might  derive  from 
it,  if  not  diverted  or  used  unreasonably." 

Numerous  authorities  were  cited  in  support  of  this  doctriiae: 
VansicUe  v.  Haines,  7  Nev.  287;  Farrell  v.  Richards,  30  N.  J. 
Eq.  515. 

When  it  is  said  that  such  use  must  be  made  of  the  water  as 
not  to  affect  the  material  rights  of  other  proprietors,  it  is  not 
meant  that  there  cannot  be  any  diminution  or  decrease  of  the 
flow  of  water;  for  if  this  should  be  the  rule,  then  no  one  could 
have  any  valuable  use  of  the  water  for  irrigation,  which  must 
necessarily,  in  order  to  be  beneficial,  be  so  used  as  to  absorb 
more  or  less  of  the  water  diverted  for  this  purpose.  The  truth 
is,  that  under  the  principles  of  the  common  law  in  relation  to 
riparian  rights,  if  applicable  to  our  circumstances  and  con- 
dition, there  must  be  allowed  to  all,  of  that  which  is  common, 
a  reasonable  use. 

If  the  judgment  had  been  based  upon  the  findings  in  rela- 
tion to  riparian  rights,  it  would,  therefore,  have  been  at  least 
as  favorable  to  respondent  as  it  now  is.  The  court  would  not 
have  given  either  party  the  right  to  absolutely  divert  any  por- 
tion of  the  water  away  from  the  stream,  nor  allowed  to  either 
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any  definite  quantity  or  portion  for  the  purpose  of  irrigation, 
but  would  have  given  to  each  a  reasonable  u^e  of  the  water, 
and  determined  the  question  of  reasonable  use  by  the  particu- 
lar facts  and  circumstances  as  revealed  by  the  evidence.  Un- 
der the  rules  of  the  common  law,  the  judgment  and  decree  of 
the  court  would,  perhaps,  have  to  be  modified  so  as  to  conform 
to  the  views  we  have  expressed:  Union  M.  &  M.  Co.  v.  Ferris^ 
2  Saw.  199;  Union  M.  &  M.  Co.  v.  Dangberg,  2  Id.  458-460. 

But  did  the  court  err  in  rendering  its  judgment  upon  the 
rights  of  the  parties,  acquired  by  appropriation,  as  set  forth  in 
the  third  and  fifth  findings?  In  all  of  the  Pacific  coast  states 
and  territories,  prior  to  the  passage  of  the  act  of  Congress  of 
July  26,  1866,  the  doctrines  of  the  common  law,  declaratory 
of  the  rights  of  riparian  proprietors  respecting  the  use  of  run- 
ning waters,  was  held  to  be  inapplicable,  or  applicable  only  to 
a  very  limited  extent,  to  the  wants  and  necessities  of  the  peo- 
ple, whether  engaged  in  mining,  agricultural,  of  other  pursuits; 
and  it  was  decided  that  prior  appropriation  gave  the  better 
right  to  the  use  of  the  running  waters  to  the  extent,  in  quan- 
tity and  quality,  necessary  for  the  uses  to  which  the  waters 
were  applied.  This  was  the  universal  custom  of  the  coast, 
sanctioned  by  the  laws  and  decisions  of  the  courts  in  the  re- 
spective states  and  territories,  and  approved  and  followed  by 
the  decisions  of  the  supreme  court  of  the  United  States.  In 
this  condition  of  afiairs,  the  Congress  of  the  United  States,  on 
the  26th  of  July,  1866,  passed  the  act  "  granting  the  right  of 
way  to  ditch  and  canal  owners  over  the  public  lands,  and  for 
other  purposes,"  the  ninth  section  of  which  reads  as  follows: 
"  That  whenever,  by  priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufacturing,  or  other  pur- 
poses have  vested  and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs,  laws,  and  the  decisions 
of  courts,  the  possessors  and  owners  of  such  vested  rights  shall 
be  maintained  and  protected  in  the  same;  and  the  right  of 
way  for  the  construction  of  ditches  and  canals  for  the  purposes 
aforesaid  is  hereby  acknowledged  and  confirmed;  provided, 
however,  that  whenever,  after  the  passage  of  this  act,  any 
person  or  persons  shall,  in  the  construction  of  any  ditch  or 
canal,  injure  or  damage  the  possession  of  any  settler  on  the 
public  domain,  the  party  committing  such  injury  or  damage 
shall  be  liable  to  the  party  injured  for  such  injury  or  damage": 
14  U.  S.  Stats.  253;  R.  S.  U.  S.  2339. 

In  construing  this  action,  the  court,  in  VansicUe  v.  Ilaines,  7 
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Nev.  280,  said:  "  The  act  of  Congress  of  July,  1866,  if  it  shows 
anything,  shows  that  no  diversion  had  previously  been  author- 
ized; for  if  it  had,  whence  the  necessity  of  passing  that  act, 
which  appears  simply  to  have  been  adopted  to  protect  those 
who  at  that  time  were  diverting  water  from  its  natural  chan- 
nel? Doubtless  all  patents  issued  or  titles  acquired  from  the 
United  States  since  July,  1866,  are  obtained  subject  to  the 
rights  existing  at  that  time.  But  this  is  a  different  case;  for 
if  the  appellant  has  any  right  to  the  water,  he  acquired  it  by 
the  patent  issued  to  him  two  years  before  that  time,  and  with 
which,  therefore,  Congress  could  not  interfere.  But  we  do  not 
understand  it  to  be  claimed  that  the  act  does  directly  affect 
this  case,  but  that  it  is  only  referred  to  as  exhibiting  the  pol- 
icy of  the  general  government.  The  answer  is,  that  the  policy 
began  with  that  act,  was  never  in  any  way  sanctioned  or 
suggested  prior  to  the  time  of  its  passage,  and  therefore  has 
nothing  to  do  \tith  this  case." 

In  Union  M.  &  M.  Co.  v.  Ferris^  supra,  it  was  claimed  by  the 
defendants  that  the  act  of  Congress  confirmed  their  rights 
acquired  by  priority  of  appropriation;  but  the  court  ignored 
this  claim,  and  indorsed  the  doctrines  enunciated  by  the  court  in 
Vansickle  v.  Haines,  supra.  We  are  of  opinion  that  the  ninth  sec- 
tion of  the  act  of  Congress  confirmed  to  the  owners  of  water 
rights  on  the  public  lands  of  the  United  States  the  same  rights 
which  they  held  under  the  local  customs,  laws,  and  decisions 
of  the  courts  prior  to  its  enactment;  that  the  act  of  Congress 
did  not  introduce,  and  was  not  intended  to  introduce,  any  new 
system,  or  to  evince  any  new  or  different  policy  upon  the  part 
of  the  general  government;  that  it  recognized,  sanctioned, 
protected,  and  confirmed  the  system  already  established  by  the 
customs,  laws,  and  decisions  of  courts,  and  provided  for  its 
continuance. 

We  had  occasion  in  Barnes  v.  Sabron,  10  Nev.  230,  to  quote 
with  approval  the  doctrines  announced  by  the  supreme  court 
of  the  United  States  in  Basey  v.  Gallagher,  20  Wall.  6  S3,  that 
the  government,  by  its  silent  acquiescence,  had  assented  to 
and  encouraged  the  occupation  of  the  public  lands  for  mining 
purposes;  that  he  who  first  connected  his  labor  with  the  prop- 
erty open  to  general  exploration  in  natural  justice  acquired  a 
better  right  to  its  use  and  enjoyment  than  others  who  liad  not 
given  such  labor;  that  the  miners  on  the  public  lands,  and 
throughout  the  Pacific  states  and  territories,  by  their  customs, 
usages,  and  regulations,  had  recognized  the  inherent  justice 
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of  this  principle,  and  that  it  had  been  recognized  by  legisla- 
tion, and  enforced  by  the  courts,  and  finally  approved  by  the 
legislation  of  Congress  in  1866;  that  this  principle  was  equally 
applicable  to  the  use  of  water  on  the  public  lands  for  purposes 
of  irrigation;  and  we  declared  that  it  logically  followed,  from 
the  legal  principles  announced  in  that  case,  that  the  first  ap- 
propriator  of  the  waters  of  a  stream  had  the  right  to  insist 
that  the  water  flowing  therein  should,  "during  the  irrigating 
season,  be  subject  to  his  reasonable  use  and  enjoyment  to  the 
full  extent  of  his  original  appropriation  nnd  beneficial  use." 

In  Basey  v.  Gallagher,  20  Wall.  683,  the  court,  after  quoting 
the  ninth  section  of  the  act  of  Congress,  said:  "It  is  very 
evident  that  Congress  intended,  although  the  language  used  is 
not  happy,  to  recognize  as  valid  the  customary  law  with  re- 
spect to  the  use  of  water  which  had  grown  up  among  the 
occupants  of  public  lands  under  the  peculiar  necessities  of 
their  condition ;  and  that  law  may  be  shown  by  evidence  of 
the  local  customs,  or  by  the  legislation  of  the  state  or  territory, 
or  the  decisions  of  the  courts.  The  union  of  the  three  conditions 
in  any  particular  case  is  not  essential  to  the  perfection  of  the 
right  by  priority;  and  in  case  of  conflict  between  a  local  cus- 
tom and  a  statutory  regulation,  the  latter,  as  of  superior 
authority,  must  necessarily  control." 

In  Jennison  v.  Kirk,  98  IJ.  S.  460,  counsel  for  plaintiff  con- 
tended that,  of  the  two  rights  mentioned  in  the  ninth  section 
of  the  act  of  Congress,  only  the  right  to  the  use  of  water  on  the 
public  lands  acquired  by  priority  of  possession  is  dependent 
upon  local  customs,  laws,  and  decisions  of  the  courts;  and 
that  the  right  of  way  over  such  lands  for  the  construction  of 
ditches  and  canals  is  conferred  absolutely  upon  those  who 
have  acquired  the  water  right,  and  is  not  subject  in  its  enjoy- 
ment to  the  local  customs,  laws,  and  decisions.  The  court  re- 
fused to  sustain  this  position.  It  said:  "The  object  of  the 
section  was  to  give  the  sanction  of  the  United  States,  the  pro- 
prietor of  lauds,  to  possessory  rights,  which  hud  previously 
rested  solely  upon  the  local  customs,  laws,  and  decisions  of  the 
courts,  and  to  prevent  such  rights  from  being  lost  on  a  sale  of 
the  lands.  The  section  is  to  be  read  in  connection  with  other 
provisions  of  the  act  of  which  it  is  a  part,  and  in  the  light  of 
matters  of  public  history  relating  to  the  mineral  lands  of  tho 
United  States." 

After  stating,  at  considerable  length,  the  history  of  the  dis- 
covery of  gold  in  California,  the  adoption  by  the  miners  —  iik 
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their  love  of  order,  system,  and  fair  dealing — of  rules  and 
regulations  for  the  government  of  their  property  rights;  the 
recognition  of  the  rights,  by  prior  appropriation,  to  the  water 
of  a  stream  conveyed  away  from  its  natural  channel  for  min- 
ing or  other  beneficial  purposes;  the  fact  that  the  doctrines  of 
the  common  law  respecting  the  rights  of  riparian  owners  were 
not  considered  as  applicable,  or  only  in  a  very  limited  degree, 
to  the  condition  of  the  miners;  that  the  waters  of  rivers  and 
lakes  were  carried  great  distances  in  ditches  and  flumes,  con- 
structed with  vast  labor  and  enormous  expenditure  of  money, 
along  the  sides  of  mountains,  and  through  cafions  and  ravines, 
to  supply  communities  engaged  in  mining,  as  well  as  for 
agriculturists  and  for  ordinary  consumption,  and  giving  the 
views  of  the  author  of  the  act  of  Congress,  and  interpreting  its 
several  sections, — the  court,  speaking  of  the  ninth  section,  said: 
"In  other  words,  the  United  States,  by  the  section,  said  that 
whenever  rights  to  the  use  of  water  by  priority  of  possession 
had  become  vested,  and  were  recognized  by  the  local  customs, 
laws,  and  decisions  of  the  court,  the  owners  and  possessors 
should  be  protected  in  them;  and  that  the  right  of  way  for 
ditches  and  canals,  incident  to  such  water  rights,  being  recog- 
nized in  the  same  manner,  should  be  acknowledged  and  con- 
firmed; but  where  ditches  subsequently  constructed  injured 
by  their  construction  the  possession  of  others  on  the  public 
domain,  the  owners  of  such  ditches  should  be  liable  for  the 
injuries  sustained.  Any  other  construction  would  be  incon- 
sistent with  the  general  purpose  of  the  act,  which,  as  already 
stated,  was  to  give  the  sanction  of  the  government  to  posses- 
sory rights  acquired  under  the  local  customs,  laws,  and  decis- 
ions of  the  courts." 

In  Broder  v.  Natovm  Water  Co.,  101  U.  S.  276,  the  court 
said:  "It  is  the  established  doctrine  of  this  court  that  rights 
of  miners  who  had  taken  possession  of  mines  and  worked  and 
developed  them,  and  the  rights  of  persons  who  had  constructed 
canals  and  ditches  to  be  used  in  mining  operations,  and  for 
purposes  of  agricultural  irrigation  in  the  region  where  such 
artificial  use  of  the  water  was  an  absolute  necessity,  are  rights 
which  the  government  had  by  its  conduct  recognized  and  en- 
couraged, and  was  bound  to  protect  before  the  passage  of  the 
act  of  1866.  We  are  of  opinion  that  the  section  of  the  act 
which  we  have  quoted  was  rather  a  voluntary  recognition  of  a 
pre-existing  right  of  possession,  constituting  a  valid  claim  to 
its  continued  use,  than  the  establishment  of  a  new  one  ":  Cof- 
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fin  V.  Left-hand  Ditch  Co.,  6  Col.  443;  opinion  by  Ross,  J.,  in 
Lux  V.  Haggin,  69  Cal.  255. 

It  necessarily  follows  from  the  views  we  have  expressed,  and 
from  the  doctrines  announced  in  the  authorities  we  have  cited, 
that  the  court  did  not  err  in  rendering  its  judgment  and  de- 
cree upon  the  findings  in  relation  to  prior  appropriation.  The 
case  of  Vansickle  v.  Haines,  7  Nev.  280,  in  so  far  as  the  same 
is  in  conflict  with  the  views  herein  expressed,  is  hereby  over- 
ruled. 

The  judgment  of  the  district  court  is  aflBrmed. 

Riparian  Proprietors  All  have  Right,  at  Common  Law,  to  Rsa> 
SON  ABLE  Use  op  Waters  of  Stream:  Davis  v.  OetcheU,  79  Am.  Dec.  636, 
and  note;  Davis  v.  Winshw,  81  Id.  573;  City  of  S'pringfield  v.  Harris,  81  Id. 
715;  Brown  v.  Bowen,  86  Id.  40C;  Ferrea  v.  Knipe,  87  Id.  128;  Merrifield  v. 
Lombard,  90  Id.  172;  Lohdell  v.  Simpson,  90  Id.  537;  Pool  v.  Lewis,  5  Am. 
Rep.  526;  Dumont  v.  Kellogg,  18  Id.  102;  Hazeltine  v.  Case,  32  Id.  715;  and 
thia  use  extends  to  irrigation:  Note  to  Davis  v.  OetcheU,  79  Am.  Dec.  643; 
BJiodes  V.  Wliitehead,  84  Id.  631;  Tolle  v.  Correth,  98  Id.  540. 

Reasonable  Use  by  Riparian  Proprietor  Depends  upon  CmouH- 
stances,  such  as  the  size  of  the  stream,  velocity  of  the  water,  etc. :  Davia 
V.  OetcheU,  79  Am.  Dec.  636,  and  note  641;  Davis  v.  Winshw,  81  Id.  573; 
Hayes  v.  Waldron,  84  Id.  105;  Pool  v.  Lewis,  5  Am.  Rep,  526;  Hazeltine  v. 
Case,  32  Id.  715,  716;  and  is  a  question  of  fact  for  the  jury:  Note  to  Davis  v. 
OetcheU,  79  Am.  Dec.  644;  Hayes  v.  Waldron,  84  Id.  105;  Pool  v.  Lewis,  5 
Am.  Rep.  526. 

Prior  Appropriation  of  Running  Waters  Gives  Better  Right  thersto 
in  the  Pacific  states  and  territories:  Nevada  Water  Co.  v.  Powell,  91  Am.  Dec. 
685,  and  note  collecting  cases;  Lobdell  v.  Simpson,  90  Id.  637;  Davia  v.  Oale^ 
91  Id.  554;  Ophir  Silver  Mining  Co.  v.  Carpenter,  97  Id.  550. 
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Oapital  Stock  of  Corporation,  and  Especially  Unpaid  Sxtbsoription* 
thereto,  is  Trust  Fund  for  the  benefit  of  its  general  creditors. 

Certificate  of  Incorporation  is  Made  for  Benefit  of  Public,  and  not 
for  the  corporation  or  its  stockholders;  and  those  who  participated  in 
the  incorporation,  and,  by  a  certificate  made  in  pursuance  of  the  statute, 
announced  the  amount  of  the  capital  stock  of  the  corporation,  cannot,  a* 
against  its  creditors,  contradict  the  certificate. 

Sxorkt  Arrangement  between  Corporation  and  its  Stockholders,  bt 
Which  Responsibility  of  Stockholders  is  Made  Less  than  it  ap- 
pears to  be  under  the  articles  of  incorporation,  is  void  aa  against  creditor* 
of  the  corporation. 

0n>  Who  Signs  Certificate  of  Incorporation  as  Subscriber  to  Shares 
OF  Stock  of  Corporation  c£innot  afterwards,  as  against  its  creditors, 
deny  such  subscription,  especially  after  having  participated  in  its  profit* 
in  accordance  therewith. 
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firocKnoLDEB,  Who  is  Creditob  of  Cobporation,  cannot  Set  off  In- 
debtedness OF  Corporation  against  the  amount  of  his  nnpaid  aubsorip- 
tiou,  in  a  suit  against  him  by  a  creditor  of  the  corporation,  to  subject  the 
unpaid  subscription  to  the  satisfaction  of  the  plaintiff's  claim. 

fiTOCKnOLDER,    WhO  IS  CREDITOR  OF  CORPORATION,   MUST  PaY  AmOUNT  OF 

HIS  Unpaid  Subscription,  and  surrender  his  collateral  securities  upon 
the  failure  of  the  corporation,  aiid  he  can  then  participate  in  the  fund 
ratably  with  the  other  creditors. 

Stockuolder  mat  be  Sued  bt  Creditor  of  Corpor^ltion  to  SuBJXcr 
Unpaid  Subscription  to  Satisfaction  of  his  Juixjment  without  madt- 
ing  the  other  stockholders  parties  defendant.  If  the  stockholder  so  sued 
be  required  to  pay  more  than  his  proportionate  share  of  the  debts,  his 
remedy  is  against  the  other  stockholders  owing  unpaid  subscriptions  for 
contribution. 

Crkditor  of  Corporation  may  Sue  fob  Benefit  of  Himself,  and  Other 
Creditors  who  may  choose  to  cdme  in,  establish  their  claims,  and  con- 
tribute to  the  expense  of  the  suit,  to  subject  the  unpaid  subscription  of 
a  stockholder  to  the  satisfaction  of  their  claims  under  the  equity  prac- 
tice, and  under  section  1077  of  the  Nevada  Compiled  Laws,  which  pro- 
vides that  when  the  question  is  one  of  common  or  general  interest  of 
many  persons,  one  or  more  may  sue  or  defend  for  the  benefit  of  all. 

CJoMPLAiNT  Filed  by  Creditor  of  Corporation,  in  his  Own  Intebest, 
to  Reach  Unpaid  Subscription  of  Stockholder,  may  be  Amended  bo 
that  the  suit  shall  be  for  the  benefit  of  himself,  and  other  creditors  who 
may  choose  to  come  in,  establish  their  claims,  and  contribute  to  the  ex- 
pense of  the  suit. 

Creditor  of  Corporation  is  not  Obliged  to  Give  Notice  to  Othxr 
Creditors,  or  obtain  their  consent  to  the  commencement  of  a  suit  for 
the  benefit  of  himself,  and  other  creditors  who  may  choose  to  come  in, 
establish  their  claims,  and  contribute  to  the  expense  of  the  suit,  to  reach 
the  unpaid  subscription  of  a  stockholder. 

Suit  in  equity  by  William  Thompson,  a  judgment  creditor 
of  the  Reno  Savings  Bank,  a  corporation,  against  the  bank 
and  M.  C.  Lake,  to  subject  the  amount  of  Lake's  alleged  un- 
paid subscription  to  the  capital  stock  of  the  bank  to  the  pay- 
ment of  the  plaintiflf's  judgment.  The  facts  are  stated  in  the 
opinion. 

Robert  M.  Clarke  and  Trenmor  Coffin^  for  the  appellant. 

Stone  and  Hiles,  and  R.  H.  Lindsay,  for  the  respondent. 

By  Court,  Belkijap,  C.  J.  The  Reno  Savings  Bank  is  a 
corporation  organized  under  the  laws  of  this  state  for  banking 
purposes.  It  was  engaged  in  the  business  of  banking  from  its 
organization,  in  the  month  of  April,  1876,  until  the  twenty- 
fourth  day  of.  June,  1880,  when  it  became  involved,  and  sus- 
pended business.  It  was  then  indebted  to  plaintiff,  Thompson, 
and  many  others,  some  of  whom,  for  convenience,  assigned 
their    demands    to    him.      Thompson    recovered    judgment 
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against  the  bank.  An  execution  issued  upon  the  judgment 
was  returned  nulla  bona,  and  thereupon  Thompson  brought 
this  suit  in  equity  against  the  bank  and  Lake,  averring, 
among  other  things,  the  recovery  of  the  judgment;  that  the 
bank  had  no  assets  subject  to  execution;  that  Lake  was  in- 
debted to  the  bank  in  the  sum  of  seventeen  thousand  five 
hundred  dollars  upon  his  unpaid  subscription  to  its  capital 
stock;  and  prayed  that  this  amount  be  applied  to  the  payment 
of  the  judgment.  The  suit  was  brought  in  the  first  place  by 
Thompson  for  himself  alone.  At  the  commencement  of  the 
trial,  the  complaint  was  amended  so  that  all  other  creditora 
who  would  contribute  to  the  expense  of  the  suit  could  come  in 
as  parties  and  seek  relief  with  the  plaintifi".  A  decree  was 
rendered  in  favor  of  plaintiff.  From  the  decree,  and  an  order 
overruling  a  motion  for  a  new  trial,  this  appeal  is  taken. 

The  certificate  of  incorporation  of  the  bank  fixes  its  capital 
stock  at  one  hundred  thousand  dollars,  divided  into  one  hun- 
dred shares  of  the  par  value  of  one  thousand  dollars  each. 
The  bank  commenced  business  with  the  sum  of  thirty  thou- 
sand dollars,  of  which  defendant  Lake  paid  seven  thousand 
five  hundred  dollars.  Lake  claims  that  he  is  not  liable  be- 
cause this  sum  was  not  paid  as  a  subscription  to  capital  stock, 
but  as  a  capital  upon  which  the  bank  was  to  carry  on  its 
business,  and  avers  that  it  was  agreed  among  those  who  paid 
the  money  that  it  should  be  in  full  of  all  liability  as  to  them. 

The  capital  stock  of  a  corporation,  other  than  a  mining  cor- 
poration, is  the  amount  of  money  paid  or  promised  to  be  paid 
for  the  purposes  of  the  corporation.  It  is  a  fixed  sum,  not  to 
be  increased  or  diminished  except  in  the  mode  permitted  by 
the  statute.  This  sum  the  law  requires  shall  be  stated  in  the 
certificate  of  incorporation  to  be  filed  with  the  county  clerk 
of  the  county  in  which  the  principal  place  of  business  of  the 
corporation  is  situated,  and  a  copy  in  the  office  of  the  secre- 
tary of  state.     The  purpose  of  this  requirement  is  obvious. 

The  share-holders  are  not,  under  the  constitution,  liable  for 
the  debts  of  the  corporation.  The  capital  stock,  and  espe- 
cially the  unpaid  subscriptions  thereto,  is  a  trust  fund  for  the 
benefit  of  the  general  creditors.  When,  therefore,  the  law  re- 
quires a  public  declaration  of  the  amount  of  the  capital  upon 
which  a  corporation  operates,  it  contemplates  a  truthful  state- 
ment in  which  the  general  public  dealing  with  the  corporation 
may  confide.  The  certificate  is  made  for  the  benefit  of  the 
public,  not  for  the  corporation  or  its  stockholders.     Those 
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who  participatea  in  the  incorporation  of  this  bank,  and,  by  a 
certificate  made  in  pursuance  of  the  statute,  announced  the 
amount  of  its  capital  stock,  cannot,  as  against  the  creditors 
of  the  corporation,  contradict  their  own  certificate.  Defend- 
ant Lake  signed  it,  was  president  and  one  of  the  directors  of 
the  bank,  participated  in  the  management  of  its  aff'airs  during 
the  period  it  was  engaged  in  business,  and  received  dividends 
upon  his  investment.  •  He  cannot  now  be  heard  to  deny  the 
truth  of  the  certificate  which  he  helped  make,  and  to  assert 
that  the  capital  of  the  corporation  was  thirty  thousand  dol- 
lars instead  of  one  hundred  thousand  dollars.  Not  only  will 
equity  refuse  to  hear  the  defense  interposed,  but  the  arrange- 
ment alleged  to  have  been  made  is  in  defiance  of  the  statute 
under  which  the  bank  was  incorporated. 

Section  3543  of  the  Compiled  Laws  provides:  "It  shall  not 
be  lawful  for  the  directors  to  divide,  withdraw,  or  in  any  way 
pay  to  the  stockholders,  or  any  of  them,  any  part  of  the  cap- 
ital stock,  nor  to  reduce  the  amount  of  the  same."  Other 
provisions  of  the  laws  upon  the  subject  of  corporations  per- 
mit an  increase  or  diminution  of  capital  stock.  Whether  the 
provision  concerning  a  reduction  applies  to  corporations  of  the 
character  of  defendant,  it  is  unnecessary  to  inquire,  since  it  is 
not  pretended  in  this  case  that  any  reduction  was  made  in 
compliance  with  law.  The  statute  requires  that  any 
change  in  the  amount  of  capital  stock  shall  be  made  at  a 
stockholders'  meeting  called  for  that  purpose,  upon  notice 
specifying  the  object  of  the  meeting  and  the  proposed  changes, 
which  notice  shall  be  published  for  eight  weeks  in  a  news- 
paper of  the  county  in  which  the  principal  place  of  business 
of  the  corporation  is  located:  2  Comp.  Laws,  3401,  3406-3408, 
3544. 

The  publicity  required  in  this  proceeding  is  for  the  purpose 
— in  part,  at  least — of  advising  the  public  dealing  with  the 
corporation  of  the  proposed  change.  The  requirement  of  the 
statute — 1.  That  the  publicly  recorded  certificate  of  incor- 
poration shall  state  the  amount  of  the  capital  stock;  and  2. 
That  any  change  in  the  amount  thereof  shall  only  be  made 
after  extended  public  notice — is  in  direct  conflict  with  the 
secret  contrivance  alleged  to  have  been  made  by  Lake  and  his 
associates. 

The  decisions  uniformly  hold  that  any  secret  arrangement 
between  the  corporation  and  its  stockholders,  by  which  the 
responsibility  of  the  latter  is  made  less  than  it  appears  to  be 
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under  the  articles  of  incorporation,  is  void  as  against  credi- 
tors. Thus  in  Allihone  v.  Hager,  46  Pa.  St.  48,  the  registered 
certificate  of  incorporation  showed  that  a  given  amount  or 
stock  remained  unpaid.  The  defendants,  who  had  prepared: 
the  certificate,  claimed  that  the  unpaid  balance  represented 
stock  subscribed  for  by  them  as  agents  of  the  corporation,  to- 
be  sold  by  it  when  in  need  of  funds.  The  court  overruled  the 
defense,  in  this  language:  "But,  if  I  comprehend  the  ground 
of  defense,  it  seems  to  me  to  be  directly  in  conflict  with  the- 
act,  and  in  contradiction  of  the  certificate.  The  act  require* 
the  stock  to  be  subscribed  for,  and  by  persons  who  are  to  be- 
come members  of  the  company,  and  the  certificate  shows  that 
all  the  original  stock  was  subscribed  by  and  for  the  defend- 
ants in  this  suit.  Whatever  might  be  the  law  between  then* 
and  the  corporation,  as  between  them  and  the  public  the  cer- 
tificate is  conclusive.  I  can  not  agree,  therefore,  with  the- 
position  that  creditors  have  only  the  rights  and  equities  of  the 
corporation  as  against  the  stockholders.  They  have  the  righta-^ 
which  the  statute  gives;  no  more  and  no  less.  The  certificate 
discloses  the  extent  of  the  capital  stock,  and  the  statute  render* 
all  the  subscribers  to  it  liable  for  its  payment  when  creditors^ 
call.  Were  undisclosed  arrangements  permitted  to  defeat  or 
control  the  eSect  of  the  certificate,  that  safeguard  would  at 
once  become  a  snare,  instead  of  a  protection.  If  capital  seeks 
for  immunities,  it  must  take  them  with  such  liabilities  as  ara, 
the  terms  upon  which  they  are  granted." 

In  McHose  v.  Wheeler,  45  Pa.  St.  40,  the  certificate  waff" 
acknowledged  and  recorded,  certifying  that  one  hundred 
thousand  dollars  was  subscribed  as  the  capital  stock  of  a  cor- 
poration, and  that  one  quarter  of  this  amount  had  been  paid 
in.  The  certificate  was  untrue.  Many  of  the  persons  named 
as  subscribers  had  not  subscribed,  and  no  money  was  paid  in^ 
The  court  held  that  if  a  person  named  in  the  certificate  as  a 
member  acted  as  such,  or  did  not  promptly  disavow  his  alleged 
membership,  upon  discovering  the  use  of  his  name,  by  showing 
that  he  was  not  a  member,  he  would  be  deemed  as  ratifying 
the  relation  as  to  creditors;  that  the  defendants,  who  were  in- 
corporators, could  not  set  up  their  own  faults  and  mistakes  in 
their  organization  as  a  defense  against  creditors;  and  that,, 
therefore,  it  was  immaterial  that  no  part  of  the  stock  had  been 
paid  in,  although  the  statute  under  which  the  corporation  wa» 
created  required  one  quarter  of  the  amount  to  be  paid. 

Appellant,  with  others,  assumed  control  of  the  bank.     H» 
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must  be  held  to  the  consequences  of  this  connection.  Persons 
dealing  with  the  bank  were  assured  that  its  capital  was  one 
hundred  thousand  dollars.  The  law  contemplates  that  this 
representation  shall  be  true.  Appellant  entered  into  an  ar- 
rangement by  which  he  appeared  to  comply  with  the  articles 
•of  incorporation.  He  must  perform  the  obligation  which  he 
^appeared  to  assume.  If  he  did  not  expressly  subscribe  for 
-stock,  the  law  implies  an  agreement  upon  his  part  to  pay  his 
^proportionate  share.  He  received  one  quarter  of  the  profits  of 
-the  concern  when  it  was  apparently  prosperous,  and  is  justly 
■decreed  to  be  a  subscriber  to  its  stock  to  the  same  extent. 
Having  received  the  advantages  of  stockholdership,  he  canno* 
■escape  its  responsibilities. 

Appellant  is  a  creditor  of  the  bank  in  a  larger  sum  than  the 
amount  of  his  unpaid  subscription,  and  claims  the  right  to  set 
<off  his  liability  with  the  bank's  indebtedness.  In  Scammon  v. 
Kimball,  92  U.  S.  366,  it  was  held  upon  similar  facts  that  set- 
off could  not  be  allowed.  In  deciding  the  case,  the  court  said: 
"Such  an  indebtedness  [for  unpaid  shares]  constitutes  an 
exception  to  the  rule  that  when  there  are  mutual  debts,  'one 
may  be  set  against  the  other,'  as  originally  provided  by  act  of 
Parliament;  or,  perhaps,  it  would  be  more  accurate  to  say  that 
ithe  rule  does  not  apply  when  it  appears  that  the  debts  are  not 
An  the  same  right,  as  well  as  mutual:  United  States  v.  Eckford, 
♦6  Wall.  488.  Courts  of  equity,  following  the  law,  will  not  allow 
a  set-off  of  a  joint  debt  against  a  separate  debt,  or  of  a  separate 
-debt  against  a  joint  debt;  nor  will  such  courts  allow  a  set-off 
of  debts  accruing  in  different  rights,  except  under  very  special 
circumstances,  and  when  the  proofs  are  clear  and  the  equity  is 
■'^^ery  strong":  2  Story's  Eq.  Jur.,  sec.  1437. 

The  debt  which  the  appellant  owes  for  his  unpaid  stock  is  a 
trust  fund  which  equity  will  distribute  among  all  of  the  credi- 
>tors.  The  proofs  show  a  deficiency  in  the  fund.  Each  must, 
"therefore,  take  his  dividend  pro  rata.  If  the  set-off  were 
allowed,  the  appellant  would  appropriate  the  entire  fund.  "If 
such  a  defense  were  entertained,"  said  the  supreme  court  of 
Pennsylvania  in  Macungie  Sav.  Bank  v.  Bastian,  11  Rep.  785, 
^'  the  effect  would  be  to  withdraw  from  depositors  and  other 
^creditors  of  the  insolvent  bank  a  portion  of  the  very  fund 
which  was  specially  provided  for  the  common  benefit  of  all 
■alike,  and  apply  it  to  the  sole  benefit  of  the  defendant,  who  at 
best  has  no  better  right  thereto  than  other  depositors.  If  every 
<delinquent  subscriber  to  the  capital  stock  could  thus  pay  his 
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eubscription,  what  would  become  of  other  depositors  and  credi- 
tors of  the  insolvent  bank?  It  is  not  difficult  to  see  what  a 
perversion  it  would  be  of  the  trust  fund,  and  to  what  gross 
injustice  it  would  necessarily  lead." 

The  bank's  indebtedness  to  appellant  is  collaterally  secured. 
The  district  court  correctly  held  that  appellant  must  pay  the 
amount  of  his  unpaid  subscription  and  surrender  the  collateral 
fiecurities.  He  could  then  participate  in  the  fund  ratably  with 
the  other  creditors. 

Objection  is  made  for  want  of  proper  parties  to  maintain 
this  suit.  It  is  urged  that  the  other  stockholders  should  be 
made  parties  defendant,  to  the  end  that  each  shall  contribute 
his  proportion  to  the  debt,  and  also  that  all  of  the  creditors 
should  be  united  as  plaintiffs,  so  that  each  may  receive  his 
proportion  of  the  fund,  and  the  matter  be  finally  determined 
in  one  suit.  In  a  proceeding  to  wind  up  and  finally  settle  all 
of  the  affairs  of  the  bank,  all  of  the  stockholders  would  be 
necessary  parties  defendant.  This  is  not  such  a  proceeding, 
but  one  to  subject  the  equitable  assets  of  the  bank  to  the  claim 
of  the  creditors.  If,  in  this  proceeding,  the  defendant  is  re- 
quired to  pay  more  than  his  proportionate  share  of  the  debts 
of  the  bank,  he  may,  in  an  action  against  the  remaining  stock- 
holders, require  them  to  contribute  their  fair  share.  In  Hatch 
V.  Dana,  101  U.  S.  210,  this  question  was  considered.  The  court 
said:  "The  liability  of  a  subscriber  for  the  capital  stock  of  a 
company  is  several,  and  not  joint.  By  his  subscription,  each 
becomes  a  several  debtor  to  the  company;  as  much  so  as  if  he 
had  given  his  promissory  note  for  the  amount  of  his  subscrip- 
tion. At  law,  certainly,  his  subscription  may  be  enforced 
against  him  without  joinder  of  other  subscribers;  and  in 
equity  his  liability  does  not  cease  to  be  several.  A  creditor's 
bill  merely  subrogates  the  creditor  to  the  place  of  the  debtor, 
and  garnishes  the  debt  due  to  the  indebted  corporation.  It 
does  not  change  the  character  of  the  debt  attached  or  gar- 
nished. It  may  be  that  if  the  object  of  the  bill  is  to  wind  up 
the  affairs  of  this  corporation,  all  the  share-holders,  at  least 
80  far  as  they  can  be  ascertained,  should  be  made  parties,  that 
complete  justice  may  be  done  by  equalizing  the  burdens,  and 
in  order  to  prevent  a  multiplicity  of  suits.  But  this  is  no  such 
case.  The  most  that  can  be  said  is,  that  the  presence  of  all 
the  stockholders  might  be  convenient,  not  that  it  is  necessary. 
When  the  only  object  of  a  bill  is  to  obtain  payment  of  a  judg- 
ment against  a  corporation  out  of  its  credits  or  intangible 
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property, — that  is,  out  of  its  unpaid  stock, — there  is  not  the 
same  reason  for  requiring  all  the  stockholders  to  be  made  de- 
fendants. In  such  a  ease,  no  stockholder  can  be  required  to 
pay  more  than  he  owes." 

In  Marsh  v.  Burroughs,  1  Woods,  468,  the  non-joinder  of 
parties  was  set  up  in  defense.  The  court  said:  "A  judgment 
creditor  who  has  exhausted  his  legal  remedy  may  pursue  in 
a  court  of  equity  any  equitable  interest,  trust,  or  demand  of 
his  debtor,  in  whosesoever  hands  it  may  be,  and  if  the  party 
thus  reached  has  a  remedy  over  against  other  parties  for  con- 
tribution or  indemnity,  it  will  be  no  defense  to  the  primary 
suit  against  him  that  they  are  not  parties.  If  a  creditor  were 
to  be  stayed  until  all  such  parties  could  be  made  to  contribute 
their  proportionate  shares  of  the  liability,  he  might  never  get 
his  money":  Ogilvie  v.  Knox  Ins.  Co.,  22  How.  880 j  Bartlettv. 
Drew,  57  N.  Y.  587. 

The  authorities  are  somewhat  conflicting  upon  the  question 
as  to  necessary  parties  plaintiff,  in  suits  of  this  character.  In 
Marsh  v.  Burroughs,  supra,  Mr.  Justice  Bradley  says:  ''It  has 
long  been  settled  that  a  judgment  creditor  who  has  exhausted 
his  legal  remedy  by  execution  returned  nulla  bona  may  alone, 
or  with  other  judgment  creditors,  file  a  bill  against  persons 
holding  property  of  the  debtor,  which,  on  account  of  fraud  or 
the  existence  of  a  trust,  cannot  be  reached  by  execution." 

To  the  same  effect  is  Bartlett  v.  Drew,  57  N.  Y.  587.  This 
ruling  goes  further  than  is  necessary  to  uphold  the  present 
case.  Other  cases  hold  that  all  persons  interested  in  the 
Bubject-matter  of  the  suit  must  be  made  parties,  so  that 
complete  justice  may  be  done,  and  a  multiplicity  of  suits 
avoided.  An  exception  to  this  rule  has  been  uniformly  al- 
lowed in  cases  of  the  character  of  the  present  one,  when  there 
are  many  persons  having  a  common  interest.  In  such  cases  one 
or  more  may  sue  for  the  benefit  of  all,  and  those  who  come  in 
and  establish  their  claims  share  with  the  plaintifif  in  the  bene- 
fit of  the  decree.  The  doctrine  is  thus  stated  by  Chancellor 
Walworth,  in  Hallet  v.  Hallett,  2  Paige  Ch.  19:  "If  there  are 
many  parties  standing  in  the  same  situition  as  to  their  rights 
or  claims  upon  a  particular  fund,  and  when  the  shares  of  a 
part  cannot  be  determined  until  the  rights  of  all  the  others  are 
settled  or  ascertained,  as  in  the  case  of  creditors  of  an  in- 
solvent estate,  or  residuary  legatees,  all  the  parties  interested 
in  the  fund  must,  in  general,  be  brought  before  the  court, 
fio  that  there  may  be  but  one  account,  and  one  decree  set- 
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tling  the  rights  of  all.  And  if  it  appears  on  the  face  of  the 
complainant's  bill  that  an  account  of  the  whole  fund  must 
be  taken,  and  that  there  are  other  parties  interested  in  the 
distribution  thereof,  to  whom  the  defendants  '.vould  be  bound 
to  render  a  similar  account,  the  latter  may  object  that  all  who 
have  a  common  interest  with  the  complainants  are  not  before 
the  court.  In  these  cases,  to  remedy  the  practical  incon- 
venience of  making  a  great  number  of  parties  to  the  suit, 
and  compelling  those  to  litigate  who  might  otherwise  make 
no  claim  upon  the  defendants,  or  the  fund  in  their  hands,  a 
method  has  been  deviced  of  permitting  the  complainants  to 
prosecute  in  behalf  of  themselves,  and  all  others  standing  in 
the  same  situation  who  may  afterwards  elect  to  come  in  and 
claim  as  parties  to  the  suit,  and  bear  their  proportion  of  the 
expenses  of  the  litigation." 

This  rule  of  equity  practice  was  adopted  in  this  state  by 
section  1077  of  the  Compiled  Laws.  The  provision  enacts, 
among  other  things,  that  "  when  the  question  is  one  of  com- 
mon or  general  interest,  of  many  persons,  ....  one  or  more 
may  sue  or  defend  for  the  benefit  of  all":  See  also  McKenzie 
V.  UAmoureux,  11  Barb.  516. 

The  amendment  to  the  complaint  heretofore  mentioned,  by 
which  the  other  creditors  could  come  in  and  prosecute  the  suit 
with  the  plaintiff,  brought  the  case  within  the  exception  stated. 
The  amendment  was  made  immediately  before  the  trial,  but  the 
court,  by  its  decree,  allowed  the  remaining  creditors  a  reason- 
able time — thirty  days  from  the  entry  of  the  decree — within 
which  to  prove  their  claims  and  share  with  the  plaintiff  in  the 
distribution  of  the  trust  fund.  None  came  in ;  but  no  complaint 
in  this  regard  has  been  suggested  in  behalf  of  any  creditor. 

The  action  of  the  district  court  in  this  particular  is  con- 
sonant with  the  equity  practice.  "  The  court  will  generally,  at 
the  hearing,  allow  a  bill  which  has  originally  been  filed  by  one 
individual  of  a  numerous  class  in  his  own  right,  to  be  amended 
60  as  to  make  such  individual  sue  on  behalf  of  himself  and  the 
rest  of  the  class":  1  Daniel's  Chancery  Practice,  sec.  245.  Nor 
does  it  appear  that  notice  to  the  other  creditors  was  necessary. 
Thompson,  in  his  treatise  upon  the  liability  of  stockholders, 
says  of  suits  brought  by  one  creditor  in  behalf  of  himself,  and 
all  others  who  may  come  in  and  establish  their  debts:  "  This 
does  not  mean  that  the  creditor  who  files  the  bill  is  under  any 
obligation  to  look  up  all  the  widely  scattered  creditors  of  the 
corporation,  and  get  their  consent  to  the  filing  of  the  bill,  or 
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notify  them  to  join  him  in  it":  Thompson  on  Liability  of  Stock- 
holders, sec.  351. 

The  decree  and  order  of  the  district  court  are  aflBrmed. 

During  the  pendency  of  this  appeal,  Mr.  Lake,  defendant 
herein,  has  died.  An  order  has  been  made  directing  the  sub- 
stitution of  the  administrator  of  his  estate. 


LiABnjTT  OF  Stockholders  to  Creditors  or  Corporations  for  Cor- 
porate Debts. — The  liability  of  stockLoldera  to  the  creditors  of  a  corporation 
for  the  corporate  debts  has  already  Leen  considered  in  the  notes  to  Franklin 
Olasa  Co.  v.  Alexander,  9  Am.  Dec.  96;  Freeland  v.  McCullough,  43  Id.  694; 
Prince  v.  Lynch,  99  Id.  432;  and  Oermantovm  Passenger  R'y  Co.  v.  Filler, 
100  Id.  552.  It  is  now  proposed  to  restate  the  principles  discussed  in  those 
notes,  and  to  add  a  more  complete  treatment  of  the  subject,  warranted  by 
its  increasing  importance.  The  liability  exists  with  respect  to  unpaid  sub- 
scriptions, and  by  virtue  of  statutory  provisions. 

No  Common-law  Liabilitt  to  Creditors  for  Unpaid  Subscriptions. 
—  While  a  stockholder  is  liable  in  an  action  at  law  by  the  corporation  for 
unpaid  subscriptions  to  its  capital  stock,  which  are  due  and  payable  by  the 
contract  of  subscription  itself,  or  which  become  due  by  virtue  of  calls  made 
by  the  corporation  upon  its  subscribers,  in  accordance  with  the  terms  of  the 
subscription,  it  does  not  follow  that  a  creditor  of  the  corporation  can  main- 
tain such  an  action.  Courts  of  law,  at  least  in  this  respect,  regard  the  cor- 
poration as  an  entity  or  person  distinct  from  its  stockholders.  A  debt  due 
from  the  corporation  is  not  a  debt  due  from  the  stockholders.  The  contract 
of  subscription  is  made  with  the  corporation,  and  it,  or  its  successors,  only, 
can  enforce  the  contract  at  law.  There  is  no  privity  between  the  creditors 
of  the  corporation  and  its  stockholders,  and  therefore  no  legal  action  can  be 
maintained  by  the  creditors  to  recover  unpaid  subscriptions:  See  2  Morawetz 
on  Corporations,  sec.  818;  Cooper  v.  Frederick,  9  Ala.  739,  742;  Jones  v.  Jar- 
man,  34  Ark.  323,  328;  Spear  v.  Grant,  16  Mass.  9,  15;  Brown  v.  Fisk,  23 
Fed.  Rep.  228;  Patterson  v.  Lynde,  106  U.  S.  519;  112  111.  196,  204,  207. 

Unpaid  Subscripi'ions,  when  Due  and  Payable,  are  Subject  to  Gar- 
nishment BY  Creditors.  The  right  of  a  creditor  to  reach  unpaid  subscrip- 
tions by  garnishment  proceedings  depends  upon  the  question  whether  or  not 
there  is  such  an  indebtedness  on  the  part  of  the  stockholder  as  would  authorize 
the  corporation  itself  to  maintain  an  action  against  him  for  the  unpaid  sub- 
scriptions. This  question  is  governed  by  the  contract  of  the  stockholder 
with  the  corporation.  A  subscriber  to  the  capital  stock  may  agree  to  pay  at 
once,  or  in  installments  falling  due  at  certain  times,  or,  as  is  usually  the 
case,  upon  call  of  the  corporation.  Plainly,  a  corporation  cannot  maintain 
an  action  against  a  subscriber  or  his  successors  for  unpaid  subscriptions, 
unless  they  are  due  and  payable  by  the  terms  of  the  subscription  itself,  or 
unless  a  call  has  been  made  and  the  subscriber  has  become  delinquent.  Until 
a  subscriber  is  thus  in  default,  the  corporation  cannot  maintain  an  action 
against  him,  because  there  is  no  indebtedness,  and  as  there  is  no  indebted- 
ness, garnishment  proceedings  by  a  creditor  cannot  be  maintained:  Bingham 
V.  RusJung,  5  Ala.  403;  Coojier  v.  Frederick,  9  Id.  739,  742;  Paschall  v.  WhitseU, 
11  Id.  472,  477;  Brown  v.  Union  Ins.  Co.,  3  La.  Ann.  177,  182;  Hannah  v. 
Moherly  Bank;  67  Mo.  678;  Simpson  v.  Rerjnolds,  71  Id.  594;  McKelvey  v. 
CrockeU,  18  Nev.  238;  Lanes  Appeal,  165  Pa.  St.  49;  51  Am.  Rep.  166;  not* 
to  Freeland  v.  McCuUmcgh,  43  Am.  Deo.  7088. 
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Bat,  on  the  other  hand,  it  follows  that  if  subscriptions  are  dne  and  payable, 
they  are,  to  that  extent,  like  other  debts  due  the  corporation,  subject  to  gar- 
nishment: Cook  on  Stock  and  Stockholders,  sec.  201;  FauU  v.  Alaska  O.  Jk  S. 
Mill.  Co.,  8  Saw.  420;  14  Fed.  Rep.  657;  De  Mony  v.  Johnston,  7  Ala.  51  j 
Meinta  v.  East  St.  Louis  etc.  Co.,  89  111.  48;  Brown  v.  Union  Ins.  Co.,  3  La. 
Ann.  177,  182;  Payne  v.  Bullard,  23  Miss.  88;  55  Am.  Dec.  74;  Hannah  v. 
Moherly  Bank,  67  Mo.  678;  Peterson  v.  Sinclair,  83  Pa.  St.  250;  note  to  Free- 
land  V.  McCullough,  43  Am.  Dec.  702;  2  Morawetz  on  Corporations,  sec.  819. 
It  is  possible,  however,  that  a  garnishment  law  or  some  other  statute  may  b» 
BO  framed  as  to  permit  a  creditor  of  a  corporation  to  garnish  unpaid  subscrip- 
tions which  are  not  due.  Thus,  under  section  8  of  the  general  incorporatioD 
act  of  Illinois,  it  is  held  that  stockholders  may  be  compelled  to  pay  to  a  gar- 
nishing creditor  any  balance  unpaid  upon  stock  owned  by  them  respectively^ 
whether  such  stock  has  been  called  in  or  not:  Robertson  v.  Noeninger,  20  HI. 
App.  227;  and  in  this  case  of  In  re  Glen  Iron  Works,  20  Fed.  Rep.  674, 
affirming  17  Id.  324,  16  Phila.  563,  it  was  held  that  in  Pennsylvania  the 
efficacy  of  attachment  process  was  not  confined  to  the  garnishment  of  legal 
demands,  but  extended  to  those  of  an  equitable  nature,  and  that  the  unpaid 
subscriptions  to  the  capital  stock  of  an  insolvent  corporation  could  be  reached 
by  writ  of  attachment  execution,  although  no  assessment  or  call  had  been 
made;  but  this  case  was  expressly  and  pointedly  disapproved  in  Lane's  yCp- 
peal  (otherwise  cited  as  Dunn's  Appeal),  105  Pa.  St.  49;  51  Am.  Rep.  160. 
It  has  been  held  that,  where  stockholders  are  in  default  after  calls  regularly 
made,  a  judgment  creditor  of  the  corporation  has  a  complete  remedy  at  law, 
and  therefore  will  not,  in  the  absence  of  some  special  circumstance,  be  allowed 
to  proceed  in  equity:  Allen  v.  Montgomei'y  R.  R.,  11  Ala.  437;  but  the  case  of 
Payne  v.  Bullard,  23  Miss.  88,  55  Am.  Dec.  74,  holds,  perhaps  in  contraven- 
tion of  the  rule  hereafter  noted  that  the  legal  remedies  must  first  be  ex- 
hausted, that  equity  has  jurisdiction  of  a  suit  by  a  judgment  creditor  to 
compel  a  stockholder  to  pay  the  arrears  of  his  subscription,  although,  install- 
ments of  the  subscription  falling  due  periodically,  there  is  a  remedy  at  law 
by  process  of  garnishment;  although  it  is  well  to  remember  the  principle  that 
the  jurisdiction  of  equity  is  not  taken  away  by  statute  providing  an  adequate 
remedy  at  law,  in  the  absence  of  express  language,  or  by  necessary  implica- 
tion: See  1  Pomeroy's  Eq.  Jur.,  sees.  279-281;  Harmon  v.  Page,  62  Cal.  448; 
Holmes  v.  Sherwood,  3  McCrary,  405;  16  Fed.  Rep.  725. 

A  limitation  upon  the  right  of  a  creditor  of  a  corporation  to  resort  to  gar- 
nishment proceedings  has  been  placed  by  Lane's  Appeal,  105  Pa.  St.  49,  51 
Am.  Rep.  166,  in  which  it  is  asserted  that  if  the  corporation  is  solvent,  and 
the  subscription  is  in  the  form  of  an  absolute  engagement  to  pay  the  price  of 
the  stock,  there  was  no  doubt  that  the  creditor  could  reach  the  amounts  un- 
paid by  attachment  in  execution,  but  that  it  seems  this  could  not  be  done  if 
the  corporation  was  insolvent,  because  upon  insolvency  the  unpaid  amounts 
constituted  a  trust  fund  for  the  benefit  of  all  the  creditors. 

Mandamps  by  Corporate  Creditors  to  Compel  Officers  of  Corpora- 
tion TO  Make  Call.  —  Mandamus  by  creditors  of  corporations  to  compel 
the  officers  to  make  calls  for  the  purpose  of  raising  funds  to  meet  their  de- 
mands is  a  remedy  to  which  a  resort  does  not  appear  to  have  been  attempted 
in  this  country;  and  the  use  of  the  writ  for  this  purpose  has  been  doubted: 
Cook  on  Stock  and  Stockholders,  sec.  202;  Hays  v.  Lycoming  F.  Ins.  Co.,  98 
Pa.  St.  184;  but  in  England,  a  mandamus  is  sometimes  awarded:  Cook  on 
Stock  and  Stockholders,  sec.  202;  T/ie  Queen  v.  Victoria  Park  Co.,  1  Q.  B. 
288;  The  Queen  v.  Ledgard,  1  Id.  616;  The  King  v.  St.  Katliarine  Dock  Co.,  4 
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Barn.  &  Adol.  360;  and  see  Hatch  v.  Dana,  101  U.  S.  205,  215;  Thmtpson  v. 
Jieno  Savings  Bank,  19  Nev.  242,  245,  post,  p.  883.  It  has,  however,  been  de- 
cided that  creditors  need  not  apply  for  a  mandamus,  but  may  compel  the  pay- 
-uieut  of  unpaid  subscriptions  by  suit  in  equity:  Ward  v.  Grinooldville  Mfg. 
•Co.,  16  Conn.  593,  601;  Dalton  etc.  R.  R.  Co.  v.  McDaniel,  56  Ga.  191.  And 
an  Patterson  v.  Lynde,  1 1 2  111.  1 96,  206,  the  court  was  of  the  opinion  that  a 
foreign  insolvent  corporation,  if  still  in  existence,  could  be  compelled  by 
snandamus,  or  by  bill  in  equity,  to  collect  the  unpaid  subscriptions  from  its 
stockholders.  If  it  had  ceased  to  exist,  a  receiver  should  be  appointed,  who 
■would  represent  the  corporation. 

Unpaid  Subscriptions  CoNSTmrrE,  in  Equttt,  Trttst  Fund  fob  Benefit 
-OF  Creditoks.  — It  is  a  well-settled  doctrine  of  the  American  courts  that  the 
^capital  stock  of  a  corporation,  including,  especially,  unpaid  subscriptions, 
-constitutes,  in  equity,  a  trust  fund  for  the  benefit  of  its  creditors:  Note  to 
Freeland  v.  McCullough,  43  Am.  Dec.  695;  Oermantown  Passenger  R'y  v.  Fit- 
ler,  100  Id.  546,  and  note  652;  Cook  on  Stock  and  Stockholders,  sec.  199; 
"Thompson's  Liability  of  Stockholders,  sees.  10,  11;  Angell  and  Ames  on  Cor- 
porations, sees.  600  et  seq.;  Boone  on  Corporations,  sec.  112;  2  Morawetz  on 
^Corporations,  sec.  820;  Taylor  on  Corporations,  sees.  654  et  seq. ;  2  Water- 
oaan  ou  Corporations,  sec.  208;  2  Story's  Eq.  Jur.,  sec.  1252;  Wood  v.  Dum- 
jmer,  3  Mason,  308,  311;  Winans  v.  McKean  R.  R.  etc.  Co.,  6  Blatchf.  215, 
"222;  Union  Nat.  Bank  v.  Douglass,  1  McCrary,  86;  Holmes  v.  Shenoood,  3  Id. 
405,  408;  16  Fed.  Rep.  725,  727;  Marsli  v.  Burroughs,  1  Woods,  463,  468; 
ijurran  v.  State  of  Arkansas,  15  How.  304;  Railroad  Co.  v.  Hoioard,  7  Wall. 
392,  409;  Samjer  v.  Hoag,  17  Id.  610;  Upton  v.  Tribilcock,  91  U.  S.  45;  Sanger 
■V.  Upton,  91  Id.  56,  60;  Webster  v.  UjJton,  91  Id.  65,  66,  71;  Scammon  v.  Kim,- 
iball,  92  Id.  362,  367;  Hatch  v.  Dana,  101  U.  S.  205,  210;  County  of  Morgan 
•V.  Allen,  103  Id.  498;  Allen  v.  Montgomery  R.  R.,  11  Ala.  437;  Ooodwin  v.  Mc- 
<Gehee,  15  Id.  232,  246;  Smith  v.  Huckabee,  53  Id.  191,  195;  Glenn  v.  Semple,  80 
3d.  159;  60  Am.  Rep.  92-94;  Jones  y.  Arkansas  Mechanical  etc.  Co.,  38  Ark. 
17;  Ward  v.  Oriswoldville  Mfg.  Co.,  16  Conn.  593,  599;  Crandall  v.  Lincoln, 
S2  Id.  73;  52  Am.  Rep.  560,  562;  Hightower  v.  Tliarnton,  8  Ga.  486;  52  Am. 
Dec.  412;  Reid  v.  Eatonton  Mfg.  Co.,  40  Ga.  98,  102;  2  Am.  Rep.  563,  565; 
■Clapp  V.  Peterson,  104  111.  26,  31;  Coffin  v.  Ransdell,  110  Ind.  417,  421;  Osgood 
V.  King,  42  Iowa,  478;  Robei-tson  v.  Conrey,  5  La.  Ann.  297;  Rider  v.  Morriion, 
■54  Md.  429,  444;  Farnsworth  v.  Bobbins,  36  Minn.  369;  Payne  v.  Bullard,  23 
Miss.  88;  55  Am.  Dec.  74;  Haskell  v.  Sells,  14  Mo.  App.  91;  National  Trust 
'Co.  v.  Miller,  33  N.  J.  Eq.  155;  Wetherbee  v.  Baker,  35  Id.  501;  Mann  v.  Pentz, 
3  N.  Y.  415,  422;  Dayton  v.  Borst,  31  Id.  435,  436;  Bartlett  v.  Drew,  57  Id. 
-587,  589;  Hastings  v.  Drew,  76  Id.  9;  Gilmore's  Ex'rs  v.  Bank  of  Cincinnati, 
ifi  Ohio,  62,  71;  Bank  of  Virginia  v.  Adarns,  1  Pars.  Sel.  Cas.  534;  Lane's  Ap- 
^eal,  105  Pa.  St.  49;  51  Am.  Rep.  166;  Macungie  Savings  Bank  v.  Bastian, 
11  Rep.  785;  Oldo  Life  Ins.  Js  T.  Co.  v.  Mercharits'  Lis.  <L-  T.  Co.,  11  Humph. 
^1;  53  Am.  Dec.  742;  Adler  v.  Milwaukee  Patent  Biick  Mfg.  Co.,  13  Wis. 
.57,  60. 

This  doctrine  is  at  the  foundation  of  the  principal  rules  on  the  subject  of 
'ihe  right  of  creditors  of  corporations,  to  compel  the  payment  of  unpaid  "jub- 
.-.ecriptions  by  stockholders  in  America.  The  overlooking  of  it,  or  the  failure  to 
crecognize  its  importance  by  some  courts,  has  caused  no  little  confusion.  As 
■a  result  of  the  doctrine,  a  creditor  of  a  corporation  can  maintain  a  suit  against 
the  personal  representatives  of  a  deceased  stockholder  to  compel  the  payment 
of  his  unpaid  subscription,  without  presenting  any  demand  to  the  represen- 
tatives for  allowance,  as  is  required  in  ordinary  cases  by  the  Nevada  Com< 
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piled  Laws:  TViompsonv.  Reno  Samnga  Bank,  lONev.  24:2;  post,  p.  883;  comparo 
Davidson  v.  Hanhin,  34  Cal.  503,  in  which  the  liability  of  a  stockholder  for 
the  debts  of  the  corporation  arose  under  a  statute. 

This  doctrino  seems  to  be  a  distinctively  American  one,  and  serves  to  explain 
some  of  the  differences  between  the  English  and  American  cases.  It  was  first 
announced  by  Mr.  Justice  Story,  in  1824,  in  Wood  v.  Dummer,  3  Mason,  308, 
311,  who,  in  speaking  of  the  capital  stock  of  banking  corporations,  said:  "The 
capital  stock  of  banks  is  to  be  deemed  a  pledge  or  trust  fund  for  the  payment 
of  the  debts  contracted  by  the  bank.  The  public,  as  well  as  the  legislature, 
have  always  supposed  this  to  be  a  fund  appropriated  for  such  purpose.  The 
individual  stockholders  are  not  liable  for  the  debts  of  the  bank  in  their  private 
capacities.  The  charter  relieves  them  from  personal  responsibility,  and  sub- 
stitutes the  capital  stock  in  its  stead.  Credit  is  universally  given  to  this 
fund  by  the  public  as  the  only  means  of  repayment.  During  the  existence  of 
the  corporation,  it  is  the  sole  property  of  the  corporation,  and  can  be  applied 
only  according  to  its  charter,  that  is,  as  a  fund  for  payment  of  its  debts,  upon 
the  security  of  which  it  may  discount  and  circulate  notes.  Why,  otherwise, 
is  any  capital  stock  required  by  our  charters  ?  If  the  stock  may,  the  next  day 
after  it  is  paid  in,  be  withdrawn  by  the  stockholders  without  payment  of  the 
debts'  of  the  corporation,  why  is  its  amount  so  studiously  provided  for,  and 
its  payment  by  the  stockholders  so  diligently  required  ?  To  me,  this  point 
appears  so  plain,  upon  principles  of  law,  as  well  as  common  sense,  that  I  can- 
not bo  brought  into  any  doubt  that  the  charters  of  our  banks  make  the  capi- 
tal stock  a  trust  fund  for  the  payment  of  all  the  debts  of  the  corporation. 
The  bill-holders  and  other  creditors  have  tlie  first  claims  upon  it,  and  the 
stockholders  have  no  rights  until  all  the  other  creditors  are  satisfied." 
Again,  in  Sanger  v.  Upton,  91  U.  S.  56,  60,  Swayne,  J.,  says:  "Tlie  capital 
stock  of  an  incorporated  company  is  a  fund  set  apart  for  the  payment  of  its 
debts.  It  is  a  substitute  for  the  personal  liability  which  subsists  in  private 
copartnerships.  When  debts  are  incurred,  a  contract  arises  with  the  credi- 
tors that  it  shall  not  be  withdrawn  or  applied,  otherwise  than  upon  their  de- 
mands, until  such  demands  are  satisfied.  The  creditors  have  a  lien  upon  it 
in  equity.  If  diverted,  they  may  follow  it  as  far  as  it  can  be  traced,  and  sub- 
ject it  to  the  payment  of  their  claims,  except  as  against  holders  who  have 
taken  it  honajide  for  a  valuable  consideration  and  without  notice.  It  is  pub- 
licly pledged  to  those  who  deal  with  the  corporation,  for  their  security.  Un- 
paid stock  is  as  much  a  part  of  this  pledge,  and  as  much  a  part  of  the  assets 
of  the  company,  as  the  cash  which  has  been  x^aid  in  upon  it.  Creditors  have 
the  same  right  to  look  to  it  as  to  anything  else,  and  the  same  right  to  insist 
upon  its  payment  as  upon  the  payment  of  any  other  debt  due  to  the  company. 
As  regards  creditors,  there  is  no  distinction  between  such  a  demand  and  any 
other  asset  which  may  form  a  part  of  the  property  and  effects  of  the  corpo- 
ration. " 

And  in  the  oft  cited  and  quoted  case  of  Adler  v.  Milwaukee  Patent  Bnck 
Mfg.  Co.,  13  Wis.  57,  GO,  Chief  Justice  Dixon  remarks:  "The  stockholders 
being  in  general  free  from  personal  responsibility,  the  capital  stock  consti- 
tutes the  sole  fund  to  which  creditors  look  for  the  liquidation  of  their  de- 
mands. It  is  the  basis  of  the  credit  which  is  extended  to  the  corporation  by 
the  public,  and  a  substitute  for  the  individual  liability  which  exists  in  other 
cases.  So  far  as  creditors  are  concerned,  it  is  regarded  in  the  law  as  a  trust 
fund  pledged  for  the  payment  of  the  debts  of  the  corporation.  Until  they 
are  paid,  the  stockholders  are  postponed;  they  are  only  entitled  to  that  which 
remains  after  the  claims  of  the  creditors  are  extinguished.     This  is  as  trua 
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of  tho  unpaid  shares  subscribed,  or  balances  tluo  ttbcreon,  as  of  the  amonnt 
which  has  actually  been  paid  in.  Sucli  unpaid  shares  or  balances  are  a? 
much  a  part  of  tho  capital  stock  as  the  sums  which  have  already  been  realizeil 
thereon.  Aside  from  the  funds  o;i  hand,  they  often  constitute  the  only  re- 
source of  the  company.  They  are  debts  due  to  it,  the  payment  of  which  can 
be  enforced  by  its  officers.  The  delinquent  subscribers  are  its  debtors,  and 
the  directors  are  clothed  with  authority  to  compel  them  to  pay.  When  the 
company  is  indebted,  and  other  means  of  meeting  its  liabilities  arc  exhausted, 
the  exercise  of  this  authority  becomes  a  duty,  which  they  are  under  tho 
highest  moral  obligation  to  perform.  Creditors  are  supposed  to  have  trusted 
as  well  to  such  unpaid  subscriptions,  and  to  the  fair  and  faithful  exercise  of 
such  compulsory  power  for  their  payment,  as  to  the  sums  actually  paid  in; 
and  when  it  becomes  necessary  to  their  security  or  satisfaction,  they  have  a 
legal  right,  either  by  the  voluntary  action  of  the  proper  officers,  or  through 
the  aid  of  the  courts  of  the  country,  to  such  exercise  of  it.  If,  therefore,  by 
the  willful  or  stubborn  inaction  of  the  directors  or  stockholders,  the  company 
fails  to  meet  its  obligations  and  perform  its  duties,  a  court  of  equity  will,  on 
a  proper  application,  afford  the  requisite  relief."  But,  "in  speaking  of  the 
assets  of  an  insolvent  corporation  as  constituting  a  trust  fund  for  the  pay- 
ment of  creditors,"  says  Robinson,  J.,  in  Brant  v.  Ehleii,  59  Md.  124,  "it  is 
necessary  to  understand  precisely  what  is  meant  by  the  courts.  No  one  will 
pretend  for  a  moment  that  in  subscribing  to  the  stock  of  a  company,  the  pur- 
pose is  to  create  a  trust  fund  for  creditors.  On  the  contrary,  the  object, 
primarily,  is  to  furnish  means  to  carry  on  its  business,  and  to  share  the  profits 
earned  by  the  corporation;  and  so  long  as  it  is  a  going  concern,  it  has  tho 
right,  and  indeed  it  is  its  duty,  to  manage  and  dispose  of  its  assets,  includ- 
ing stock  subscriptions,  for  the  promotion  of  its  own  interest.  If  it  ceases 
to  do  business,  or  if  it  becomes  insolvent,  then  all  assets  which  it  then  has  or 
owns",  including  paid  and  unpaid  subscriptions,  either  in  the  hands  of  tlia 
original  subscriber  or  in  the  hands  of  his  assignee  with  notice,  become  a 
trust  fund  for  the  payment  of  creditors,  and  they  have  tho  right  to  follow 
the  property  constituting  this  fund  and  subject  it  to  the  payment  of  their 
debts,  unless  it  has  passed  into  the  hands  of  a  bona  fide  purchaser  without 
notice." 

Equitable  Jueisdiotion  to  Compel  Payment  of  Unpaid  Subscriptions, 
OB  to  Make  Calls.  —  Since  unpaid  subscriptions  to  the  capital  stock  are 
regarded  in  equity  as  a  trust  fund  for  the  benefit  of  the  creditors  of  a  corpo- 
ration, it  results  that  courts  of  equity  have  jurisdiction  and  will  compel  the 
payment  of  the  subscriptions  by  stockholders,  as  equitable  assets,  at  the  suit 
of  creditors  of  the  corporation,  if  the  legal  assets  which  can  be  reached  by 
execution  prove  insufficient:  Note  to  Freeland  v.  McCuHougli,  43  Am.  Dec. 
695;  note  to  Oermantown  Passenger  R'y  v.  Filler,  100  Id.  553;  Cook  on  Stock 
and  Stockholders,  sec.  204;  Thompson's  Liability  of  Stockholders,  sees.  9  ct 
seq. ;  2  Morawetz  on  Corporations,  sec.  820;  Taylor  on  Corporations,  sec.  703; 
Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380;  Holmes  v.  Slierwood,  3  McCrary, 
405,  408;  16  Fed.  Rep.  725,  727;  Bissil  v.  Kentucky  PAver  Nav.  Co.,  15  Fed. 
Rep.  353;  Wilbur  v.  StockJtolders  of  Olen  Iron  Works,  18  Nat.  Bonk.  Reg.  178; 
13  PhUa.  479  (U.  S.  D.  C,  E.  D.  of  Pa.);  Allen  v.  Montgomery  R.  P.,  ]» 
Ala.  437;  Olenn  v.  Semple,  80  Id.  159;  60  Am.  Rep.  92-94;  Jones  v.  Jarman, 
34  Ark.  323,  328;  Harmon  v.  Page,  62  Cal.  448;  Hightower  v.  Thornton,  8  Ga. 
486;  52  Am.  Dee.  412;  Stinson  v.  Williams,  35  Ga.  170;  Mann  v.  Pentz,  3 
N.  Y.  415;  OilH  r.  Moody,  5  Barb.  179;  3  N.  Y.  479;  OUmore's  Exrs  v. 
Bank  of  Cincinnati,  8  Ohio,  62,  71;  Henry  v.  Vermillion  etc.  li.  P.,   17  Id- 
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187;  Bank  of  Virrpnia  v.  Adams,  1  Pars.  Sel.  Cas.  534;  Lane^a  Appeal,  105 
Pa.  St.  49;  51  Am.  Rep.  1G6;  Bassett  v.  St.  AJbana  Hotel  Co.,  47  Vt.  313. 
And  as  shown  above,  even  if  creditors  of  the  corporation  can  compel  its  offi- 
cers by  mandamus  to  make  calls  to  meet  the  company's  liabilities,  they  are 
not  obliged  to  do  so,  but  may  resort  to  equity:  Ward  v.  OriswoldvUle  Mfj. 
Co.,  16  Conn.  593,  601;  Dalton  etc.  R.  R.  Co.  v.  McDaniel,  56  Ga.  191;  and 
as  further  sho'wn,  no  action  at  law,  independent  of  statute,  can  be  maintained 
by  creditors  against  stockholders,  but  proceedings  must  be  had  in  equity: 
Cooper  V.  Frederick,  9  Ala.  739.  742;  Jones  v.  Jarrnan,  34  Ark.  323,  328; 
Spear  v.  Grant,  16  Mass.  9,  15;  Brown  v.  Fisk,  23  Fed.  Rep.  228.  This 
equitable  suit,  furthermore,  is  not  affected  by  any  remedy  which  may  bo 
given  creditors  against  stockholders  by  constitutions,  charters,  general  acts 
of  incorporation,  or  other  statutes,  unless  of  course  the  equitable  remedy  be 
taken  away  expressly  or  by  necessary  implication:  See  Harmon  v.  Parje,  62 
Cal.  448;  Holmes  v.  Slverwood,  3  McCrary,  405;  16  Fed.  Rep.  725;  and  it 
is  held  that  although  installments  of  the  subscription  are  due,  and  may  bo 
reached  by  process  of  garnishment,  the  equitable  jurisdiction  nevertheless 
exists:  Payne  v.  Bullard,  23  Miss.  88;  55  Am.  Dec.  74;  contra:  Allen  v. 
Montgomery  R.  R.,  11  Ala.  437.  So  where  a  state  constitution  provides  that 
the  stockholders  of  corporations  "shall  be  liable  for  the  indebtedness  of  said 
corporation  to  the  amount  of  their  stock  subscribed  and  unpaid,  and  no 
more, "  no  new  right  is  created,  and  the  remedy  of  a  creditor  .•  gainst  a  stock- 
holder for  unpaid  subscriptions  is  still  in  equity:  Patterson  v.  Lynde,  106 
U.  S.  519;  112  111.  196,  204,  207;  Bush  v.  CaHvrrijJU,  7  Or.  329;  Brundaye  v. 
Monumental  O.  &  S.  Min.  Co.,  12  Id.  322;  compare  Hodges  v.  Silver  Hill  Min. 
Co.,  9  Id.  200,  204;  Mills  v.  SUwart,  41  N.  Y.  384,  389;  Stephens  v.  Fox,  83 
Id.  313. 

While  it  is  essential  to  the  recovery  by  the  corporation  itself  against  the 
stockholders  upon  their  contracts  of  subscription  that  the  money  should  be ' 
due  and  payable,  either  because  the  contracts  themselves  have  definitely 
fixed  the  times  of  payment,  or  because  calls  have  been  made  by  the  govern- 
ing body  of  the  corporation,  no  such  condition  is  imposed  upon  the  creditors 
with  regard  to  their  right  to  proceed  in  equity  against  the  stockholders.  No 
previous  call  need  be  shown  by  the  creditors,  nor  need  they  show  that  they 
have  endeavored  to  induce  the  corporation  to  make  a  call  as  a  prerequisite  to 
a  suit  in  equity  to  compel  stockholders  to  pay  their  unpaid  subscriptions:  2 
Morawetz  on  Corporations,  sec.  821;  note  to  Germantoton  Passemjer  R'y  v. 
Filler,  100  Am.  Dec.  554;  Marsh  v.  Burrouglis,  1  Woods,  463,  468;  Holmes  v. 
Slierwood,  3  McCrary,  405;  16  Fed.  Rep.  725;  Thompson  v.  Reno  Sav.  Bank, 
19  Nev.  171;  post,  p.  881;  Tlumpson  v.  Reno  Sav.  Bank,  19  Nov.  242;  post,  p. 
883;  although  the  subscriptions  are  payable  "as  called  for  by  the  company  ": 
Hatch  V.  Dana,  101  U.  S.  205;  see  also  Upton  v.  Hanshrowjh,  3  Biss.  417. 

Besides  the  usual  proceeding  in  equity  above  described,  in  the  nature  of  a 
creditor's  bill,  to  compel  the  payment  of  unpaid  subscriptions  by  stock- 
holders, it  is  also  settled  that  when  stock  is  payable  upon  call,  and  the  cor- 
poration refuses  or  neglects  to  make  a  call,  a  court  of  equity  may  itself  make 
it,  if  the  interests  of  the  creditors  require  it:  Cook  on  Stock  and  Stock- 
holders, sec.  207;  Thompson's  Liability  of  Stockholders,  sec.  16;  note  to 
Oermantovm  Passenger  R'y  v.  Filler,  100  A-n.  Dec.  553;  Dr.  Salmon  v.  Tie 
Hamborough  Co.,  1  Cas.  Ch.  204;  Scovillv.  Thayer,  105  U.  S.  143,  155;  Gle/^n 
V.  Williams,  60  Md.  93;  BiHgga  v.  Penniman,  8  Cow.  3S7,  395;  18  Am.  Dec. 
454,  460;  and  the  decree  determiniug  and  making  such  an  assessment  is  bind- 
ing and  effective  upon  the  stockholders  who  were  not,  in  their  individual 
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capacities,  parties  to  the  suit,  they  being  represented  by  the  corporation: 
Olenn  v.  Williams,  supra.  lb  is  obviously  necessary,  however,  for  such  a  pur- 
pose, tliat  a  sufficient  corporate  organization  should  continue  to  exist:  Wil' 
bur  V.  Stochliolders  of  Olen  Iron  Works,  18  Nat.  Bank.  Reg.  178;  13  Phila. 
479  (U.  S.  D,  C,  E,  D.  of  Pa.).  The  "assessment,"  or  "call,"  so  named,  is 
also  different  in  its  nature  from  the  assessment  or  call  made  by  a  solvent 
corporation.  The  proceeding  is  simply  in  aid  of  the  judicial  recourse  of  the 
creditors.  "It  may  promote  the  enforcement,  but  is  not  essential  to  the 
existence  of  the  obligation  of  the  stockholders  ":  Wilbur  v.  Stockholders  of 
Olen  Iron  Works,  supra. 

In  the  suit  first  above  noted,  to  compel  the  payment  of  unpaid  subscrip- 
tions, the  right  of  creditors  is  as  clear  and  strong  after  as  before  the  disso- 
lution of  the  corporation:  Higldower  v.  Thornton,  8  Ga.  486;  52  Am.  Dec.  412; 
Tarbell  v.  Page,  24  111.  46;  although  at  common  law,  at  least  under  the  old 
theory,  the  debts  due  to  and  from  the  corporation  are  extinguished  upon  its 
dissolution:  See  Hijhtower  v.  Thornton,  supra;  Tliornton  v.  Lane,  11  Ga.  459; 
compare  Thompson's  Liability  of  Stockholders,  sec.  3.  Herein  this  case  dif- 
fers from  that  above  mentioned,  where  it  is  sought  to  have  a  call  made  by 
a  court  of  equity,  in  which,  it  seems,  the  corporation  must  be  in  existence: 
See  Wilbur  v.  Stockholders  of  Glen  Iron  yVorks,  supra.  And  notwithstanding 
the  common-law  rule  as  to  the  extinguishment  of  debts  upon  the  dissolution 
of  a  corporation,  it  is  competent,  it  may  be  here  observed,  for  the  legislature 
to  interpose  and  prevent  such  a  result:  Robinson  v.  Lane,  19  Ga.  337;  and  see 
Lane  v.  Morris,  8  Id.  468,  476;  Thornton  v.  Lane,  11  Id.  459;  Thompson's 
Liability  of  Stockholders,  sec.  3.  Of  course  the  insolvency  of  a  corporation 
is  no  ground  for  restraining  the  collection  of  subscriptions  by  itself  to  its  stock: 
Note  to  Oermantown  Passenger  E'y  v.  Filler,  100  Am.  Dec.  552;  Dill  v.  Wa- 
bash Valley  R.  R.,  21  111.  91;  Protection  Ins.  Co.  v.  Ward,  28  Conn.  409. 
"Indeed,  it  shows  the  more  urgent  reason  why  they  should  be  collected ": 
Dill  v.  Wabash  Valley  R.  R.,  21  111.  91. 

If  it  be  necessary,  creditors  may  compel  discovery  of  the  names  of  stock- 
holders and  tlie  amounts  unpaid  on  their  subscriptions:  Morgan  v.  New  York 
etc.  R.  R.,  10  Paige,  290;  40  Am.  Dec.  244;  Miera  v.  Zanesville  etc.  Turnpike 
Co.,  11  Ohio,  273;  and  see  President  etc.  of  Middletown  Bank  v.  Russ,  3  Conn. 
135;  Bogardus  v.  Rosendale  Mfg.  Co.,  7  N.  Y.  147.  A  creditor  can  compel 
payment  of  the  entire  stock,  if  required  to  satisfy  his  demands:  Ualdei'man 
V.  Ainslee,  82  Ky.  395.  So,  to  the  extent  of  their  own  unpaid  subscriptions, 
stockholders  may  be  liable  to  make  good  the  deficiency  of  assets  of  the  cor- 
poration arising  from  the  insolvency  of  other  stockholders:  Ilasletis  ExWs 
V.  Wotherspoon,  1  Strob.  Eq.  209.  And  the  fact  that  holders  of  unpaid  stock 
of  a  banking  corporation  have  severally  redeemed  their  shares  of  bank  bills, 
under  the  charter  which  provided  that  the  persons  and  property  of  the  stock- 
holders should  be  liable  for  the  redemption  of  the  bills  and  notes  of  the  bank, 
in  proportion  to  the  number  of  shares  of  stock  which  they  held,  will  not  re- 
lease them  from  liability  for  the  amounts  due  on  their  stock  subscriptions: 
Marsh  v.  Burrouglis,  1  Woods,  403;  and  it  may  here  be  further  observed  that 
generally  wliere  statutes  iinpose  an  individual  liability  upon  stockholders  for 
the  debts  of  a  corporation,  that  such  liability  is  over  and  above  the  liability 
for  unpaid  subscription:  See  Patterson  v.  Wyomissing  Mfg.  Co.,  40  Pa.  St. 
117.  If  the  complainant  is  also  a  stockholder,  he  must  contribute  pari  passu 
with  the  defendant  stockholders  towards  the  liquidation  of  his  demand 
against  the  corporation:  Bisset  v,  Kentucky  River  Nav.  Co.,  15  Fed.  Rep.  353. 

It  ia  possible  that  share-holders  may  be  liable  to  creditors  of  a  corporation 


April,  1885.J     Thompson  v.  Reno  Savings  Bank.  81S 

for  unpaid  subscriptions,  notwithstanding  a  violation  of  the  charter  with  re- 
spect to  the  subscriptions,  as  the  following  cases  will  illustrate.  There  is  no 
liability  on  subscriptions  to  the  capital  stock  of  a  corporation  until  the  whole 
of  the  capital,  as  prescribed  by  the  charter,  has  been  subscribed;  and  there- 
fore a  creditor's  bill  will  not  lie  to  enforce  payment  of  such  subscriptions,  un- 
less for  soma,  cause  the  subscribers  have  estopped  themselves  from  alleging 
that  the  entire  capital  was  not  subscribed:  2  Morawetz  0:1  Corporations,  sec. 
823;  Temple  v.  Lemon,  112  111.  51;  but  if  a  corporation  should,  in  violation  of 
its  charter,  begin  to  carry  on  business,  and  incur  debts  before  its  entire  capi- 
tal stock  had  been  subscribed,  •  undoubtedly  the  share-sholders  would  be 
liable  to  the  extent  of  their  subscriptions,  if  necessary  to  pay  creditors:  2 
Morawetz  on  Corporations,  sec.  823;  Moriiaon  v.  Dorsey,  48  Md.  4G8;  MuS' 
grave  V.  Morrison,  54  Id.  IGl;  Hagerv.  Cleveland,  36  Id.  476;  compare  Bos- 
ton  etc.  R.  li.  Co.  v.  Pearson,  128  Mass.  445.  So  a  creditor's  bill  will  lie 
against  stockholders  to  compel  the  payment  of  unpaid  subscriptions, 
although  they  failed  to  pay  at  the  time  of  their  subscriptions  the  per  cent 
required  by  the  charter:  Henry  v.  Vermillion  etc.  R.  R.  Co.,  17  Ohio,  187. 
And  "if  the  charter  of  a  bank  require  a  certain  portion  of  the  capital  stock 
in  specie  to  be  paid  in  before  the  directors  are  permitted  to  issue  bank  notes, 
and  the  stock  is  subscribed,  but  the  specie  is  not  paid,  and  the  directors 
nevertheless  proceed  to  issue  and  put  in  circulation  the  bank  notes,  if  the 
bank  fail  or  become  insolvent,  the  bill-holders  and  creditors  may  proceed  at 
once  against  the  stockholders  for  the  subscribed  stock  not  paid  in,  and 
against  the  directors  for  a  breach  of  trust  for  issuing  and  putting  in  circula- 
tion notes  on  unpaid  subscribed  stock,  contrary  to  their  duty  under  the 
charter  ":  Schley  v.  Dixon,  24  Ga.  273,  277. 

If  a  state  has  become  a  stockholder  in  a  corporation,  a  creditor's  right  to 
compel  it  to  pay  its  unpaid  subscription  will  depend  upon  the  question 
whether  or  not  suit  can  be  maintained  against  it  under  its  constitution  and 
statutes;  for  a  sovereign  state  cannot  be  sued  without  its  consent,  and  then 
only  in  the  particular  mode  and  forum  nominated  by  itself:  Thompson's  Lia- 
bility of  Stockholders,  sec.  20.  If,  therefore,  a  state  has  subscribed  to  the 
stock  of  a  corporation,  and  has  not  made  payment,  an  action  to  compel  pay- 
ment will  not  lie  against  it  without  its  consent:  Miers  v.  Zanesville  etc.  Turn- 
pike Co.,  11  Ohio,  273;  but  if  a  state  has  rendered  itself  liable  to  a  private 
action,  and  has  become  a  stockholder  in  a  corporation,  it  subjects  itself  to  the 
same  liabilities  which  attach  to  any  private  stockholders:  Curran  v.  State  of 
Arkansas,  15  How.  304;  compare  Robinson  v.  Bank  of  Darien,  18  Ga.  65,  109; 
Dabney  v.  Bank  of  South  Carolina,  3  S.  0.  124;  and  a  city  having  subscribed 
to  the  stock  of  a  railroad  company,  under  an  act  authorizing  cities  to  aid  in 
the  construction  of  railroads,  is  bound  by  the  same  statutory  liability  which 
attaches  to  an  ordinary  stockholder  for  labor  done  in  the  construction  of  the 
road:  Shipley  v.  City  of  Terre  Haute,  74  Ind.  297. 

It  has  been  held  that  a  court  of  equity  had  no  jurisdiction  to  compel  resi- 
dent stockholders  to  pay  their  unpaid  subscriptions  on  the  application  of 
creditors  of  a  foreign  corporation:  Bank  qf  Virginia  v.  Adams,  1  Pars.  SeL 
Cas.  534,  —  a  technical  decision;  and  it  is  otherwise  held  that  the  judgment 
which  it  is  necessary  for  the  creditor  to  first  obtain  against  the  corporation 
must  be  a  judgment  of  the  courts  of  the  state  where  the  liability  is  sought  to 
be  enforced:  Patterson  v.  Lynde,  112  HI.  196,  204. 

In  Warner  v.  Callender,  20  Ohio  St.  190,  it  was  held  that  a  judgment  cred- 
itor could  unite,  in  the  same  action,  a  claim  to  compel  payment  of  unpaid 
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subscriptions  for  stock  aad  a  claim  to  enforce  the  statutory  liability  of  th« 
atockholders  for  the  debts  of  the  corporation. 
Creditor  must  Exhaust  Leoal  Behediks  aqaikst  Corporation  bb> 

FORE  PrOCEEDINO  IN  EQUITY  AOAINST  STOCKHOLDERS  FOR  UNPAID  SUB- 
SCRIPTIONS. As  has  already  been  intimated,  before  a  creditor  c«n  resort  to 
equity  to  compel  the  payment  of  unpaid  subscriptions,  it  is  necessary,  under 
ordinary  circumstances,  that  he  should  have  exhausted  his  legal  remedies 
against  the  corporation  by  judgment  and  execution  thereon  returned  unsatis- 
tied:  Note  to  Oermantown  Passenger  R'y  Co.  v.  Filler,  100  Am.  Dec.  554;  Cook 
on  Stock  and  Stockholders,  sec.  200;  2  Morawetz  on  Corporations,  sec.  820; 
Taylor  on  Corporations,  sec.  70.3;  Terry  v.  Anderson,  95  U.  S.  628,  636;  Pat- 
terson V.  Lynde,  112  111.  196,  204;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501,  506; 
Blake  v.  Hinkle,  10  Yerg.  218;  Adhr  v.  Milwavkee  Patent  Brick  Mfg.  Co.,  13 
Wis.  57,  62;  see  also  Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380;  Holmes  v,  Sher- 
wood, 3  McCrary,  405,  408;  16  Fed.  Rep.  725,  727;  Allen  v.  Montgomery  R.  R. 
€o.,  11  Ala.  437;  Harmon  v.  Page,  62  Cal.  448;  Stinson  v.  Williams,  35  Ga. 
170;  Mann  v.  Pentz,  3  N.  Y.  415;  Lane's  Appeal,  105  Pa.  St.  49;  51  Am.  Rep. 
166.  These  are  the  ordinary  prerequisites  to  the  filing  of  a  creditor's  bill: 
See  2  Freeman  on  Executions,  sec.  428;  3  Pomeroy's  Eq.  Jur.,  sec.  1415,  and 
notes.  But  within  the  general  principles  of  creditors'  suits,  special  circum- 
stances, as  the  bankruptcy  of  the  corporation,  its  notorious  insolvency,  or  its 
formal  dissolution,  may  excuse  creditors  from  first  taking  these  steps:  See 
Cook  on  Stock  and  Stockholders,  sec.  200;  Terry  v.  Anderson,  95  U.  S.  628, 
636,  per  Waite,  C.  J.;  but  it  is  not  a  sufficient  showing  that  no  judgment  at 
law  could  be  obtained  to  allege  that  the  stockholders  have  failed  and  re- 
fused to  elect  directors  and  officers,  an  act  of  the  legislature  expressly  au- 
thorizing process  to  be  served  on  the  late  president,  cashier,  or  any  director 
of  the  corporation:  Blake  v.  Hinkle,  10  Yerg.  218. 

It  has  been  held  that  the  judgment  must  be  a  judgment  of  the  state  in 
which  the  creditor's  bill  is  filed:  Patterson  v.  Lynde,  112  111.  196,  204;  Bank 
of  Virginia  v.  Adams,  1  Pars.  Sel.  Cas.  534, — a  ruling  which  might  be  the 
means  of  denying  the  creditor  relief;  but  if  a  receiver  of  the  corporation  is 
appointed  by  a  court  of  equity  of  one  state,  or  if  the  corporation  has  made 
an  assignment  for  the  benefit  of  creditors,  and  the  court  has  made  an  assess- 
ment, such  receiver  or  assignee  will  be  permitted  to  maintain  an  action  at  law 
in  another  state  to  recover  the  amounts  unpaid  thereunder:  Olenn  v.  Wil- 
Uams,  60  Md.  93;  Patterson  v.  Lynde,  112  111.  196,  206;  Dayton  v.  Borst,  31 
N.  Y.  435,  438. 

Judgment  against  Corporation  is  Conclusive  in  Creditoe's  Suit  to 
Reach  Unpaid  Subscriptions.  — Since  a  judgment  conclusively  establishes 
the  plaintrGTa  claim  against  parties  and  privies,  and  cannot  be  collaterally  at- 
tacked, except  for  fraud  or  want  of  jurisdiction,  it  follows  that,  as  the  stock- 
holders are  represented  in  the  action  by  the  corporation,  a  judgment  against 
the  corporation  is  conclusive  aa  to  the  extent  and  validity  of  the  creditor's 
'demand  in  his  collateral  suit  against  the  stockholders  to  compel  the  payment 
of  their  unpaid  subscriptions,  unless  the  judgment  can  be  impeached  for 
fraud  or  for  the  want  of  jurisdiction:  Cook  on  Stock  and  Stockholders,  sec. 
1209;  2  Morawetz  on  Corporations,  sec.  865;  Marsh  v.  Burroughs,  1  Woods,  403; 
Bisset  V.  Kentucky  River  Nav.  Co.,  15  Fed.  Rep.  353;  Olenn  v.  Springs,  26  Id. 
\|94;  Glenn  v.  Williama,  60  Md.  93;  Bank  of  Wooster  v.  Stevens,  1  Ohio  St.  233; 
Henry  v.  VemdUion  etc  R.  R.,  17  Ohio,  187,  190;  compare  Hastings  v.  Drew, 
76  N.  Y.  9;  Stephent  r.  Fox,  83  Id.  313.     Of  coarse  this  does  not  preclude  * 
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stockholder  from  setting  up  special  defenses  which  he  may  have  to  his  per- 
fional  liability.  The  same  rules  should,  on  principle,  apply  in  proceedings  to 
enforce  the  statutory  liability  of  stockholders:  See  jxw<,  this  note. 

Pabties  to  Bill  in  Equity.  —  While  it  is  not  necessary  that  all  the  credi- 
tors should  be  actually  parties  plaintiff  in  the  equitable  suit  to  compel  the 
payment  of  unpaid  subscriptions,  nevertheless  the  suit  must  be  in  behalf  of 
all:  Cook  on  Stock  and  Stockholders,  sec.  205;  Thompson's  Liability  of 
Stockholders,  sec.  351 ;  2  Morawetz  on  Corporations,  sees.  8G4,  866;  Ogilvie  v. 
Knox  Ins.  Co.,  22  How.  380;  Marsh  v.  Burroughs,  1  Woods,  463,  467;  Holmes 
V.  Sherwood,  3  McCrary,  405,  408;  16  Fed.  Rep.  725,  727;  Cleveland  RolUng 
Mill  Co.  V.  Texas  etc.  IV y,  27  Fed.  Rep.  250;  Adler  v.  Milwaukee  PaioU  Brick 
Mf'j.  Co.,  13  Wis.  57,  62;  Coleman  v.  White,  14  Id.  700;  80  Am.  Dec.  797; 
Mann  v.  Pentz,  3  N.  Y.  415;  Brundage  v.  Monumental  O.  de  S.  Min.  Co.,  12 
Or.  322;  Crease  v.  Babcoch,  10  Met.  531;  Grew  v.  Breed,  10  Id.  569,  575;  First 
Nat.  Bank  v.  Bingham  Mfg.  Co.,  127  Mass.  563;  Wetherbee  v.  Baker,  35 
N.  J.  Eq.  501;  compare  Patterson  v.  Lynde,  112  111.  196,  205;  Hickling  v.  Wil- 
son, 104  Id.  54; 'and  see  Ilightower  v.  Thornton,  8  Ga.  486;  52  Am.  Dec.  412; 
but  the  cases  do  not  seem  to  be  quite  uniform. 

The  bill,  on  general,  equitable  principles,  in  order  that  the  burden  may  be 
equalized,  and  a  multiplicity  of  suits  avoided,  should  be  against  all  the 
Btockholdei's,  unless  they  are  unknown,  insolvent,  beyond  the  jurisdiction  of 
the  court,  or  it  is  impracticable  from  their  great  number  to  bring  them  all 
before  the  court:  Cook  on  Stock  and  Stockholders,  sec.  20G;  Thompson's 
Liability  of  Stockholders,  sec.  353;  2  Morawetz  on  Corporations,  sec.  866; 
Adler  \.  Milwaukee  Patent  Brick  Mfg.  Co.,  13  Wis.  57,  62;  Coleman  \.  White,  , 

14  Id.  700,  702;  Mann  v.  Pentz,  3  N.  Y.  415;  Patterson  v.  Lynde,  112  111.  196, 
205;   Vick  v.  Lane,  66  Miss.  681;  Bronson  v.  Wilmington  L.  Ins.  Co.,  85  N.  C 
411;  Hadley  v.  Russell,  40  N.  H.  109;  Erickson  v.  Nesmith,  46  Id.  371;  Bice  v. 
Merrimac  Hosiery  Co.,  56  Id.  114, 128;  Connecticut  River  Savings  Bank  v.  Fiske,    \ 
60  Id.  363,  368;  although,  according  to  a  respectable  line  of  authorities,  this       ^x 
is  not  necessary;  the  suit  may  be  brojight  against  one,  or  any,  or  all,  leaving  \ 

those  who  are  joined  to  seek  their  remedy  over  against  those  who  may  not  be: 
Marsh  v.  Burrouglis,  1  Woods,  463,  468;  Holmes  v.  Sherwood,  3  McCrary,  405; 
16  Fed.  Rep.  725;  Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380;  Hatch  v.  Dana,  101 
U.  S.  205,  210;  Brundage  v.  Mmumental  O.  <k  S.  Min.  Co.,  12  Or.  322.  Thus, 
says  Bradley,  J.,  in  Marsh  v.  Burroughs,  supra,  "a  judgment  creditor  who 
has  exhausted  his  legal  remedy  may  pursue  in  a  court  of  equity  any  equitable 
interest,  trust,  or  demand  of  his  debtor,  in  whosesoever  hands  it  may  be. 
And  if  the  party  thus  reached  has  a  remedy  over  against  other  parties  for 
contribution  or  indemnity,  it  will  be  no  defense  to  the  primary  suit  against 
him  that  they  are  not  parties.  If  a  creditor  were  to  be  stayed  until  all  such 
parties  could  be  made  to  contribute  their  proportionate  shares  of  the  liabil- 
ity,  he  might  never  get  his  money  ";  and  again,  it  is  said  in  Hatch  v.  Datia, 
eupra:  "The  liability  of  a  subscriber  for  the  capital  stock  of  a  company  ia 
several,  and  not  joint.  By  his  subscription,  each  becomes  a  several  debtor 
to  the  company,  as  much  so  as  if  he  had  given  his  promissory  note  for  the 
amount  of  his  snbscription.  At  law,  certainly,  his  subscription  may  be  en- 
forced against  him  without  joinder  of  other  subscribers;  and  in  equity  hit 
liability  does  not  cease  to  be  several. "  Some  of  the  authorities  which  adopt 
this  view  suggest  a  distinction  between  the  case  of  a  bill  filed  for  the  pur- 
pose of  winding  up  an  insolvent  corporation,  and  reaching  all  the  corporate 
assets,  on  the  one  hand,  and  a  bill  which  has  for  its  object  simply  the  coUec- 
tioa  of  •  debt  oat  of  unpaid  subscriptions,  on  the  other;  requiring  all  tL« 
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stockholders  to  be  made  defendanta  in  the  first  case,  unless  some  valid  ex- 
cuse be  shown,  but  permitting  the  suit  to  be  brought  agaiast  one  or  any  of 
them  in  the  second  case:  See  Brundaje  v.  Monumental  O.  Je  S.  Min.  Co.,  12 
Or.  322;  Hatch  v.  Dana,  101  U.  S.  205,  210. 

The  corporation  itself,  if  in  existence,  should  t.lso  be  made  a  party  de- 
fendant, so  as  to  bo  bound  by  the  decree :  Cook  on  Stock  and  Stockholders, 
sec.  20G;  Thompson's  Liability  of  Stockholders,  sec.  3G1;  Adler  v.  M'dwaul-ee 
Patent  Brick  Mfg.  Co.,  13  Wis.  57,  62;  Coleman  v.  White,  14  Id:  700;  80  Am. 
Dec.  797;  Mann  v.  Pentz,  3  N.  Y.  415;  Patterson  v.  Lynde,  112  111.  196,  205; 
Perkins  v.  Sanders,  56  Miss.  733.  See  the  questions  as  to  parties  further 
considered,  with  reference  to  the  statutory  liability  of  stocklaolders,  in  this 
note,  post. 

Decree  in  Equitable  Suit.  —  The  different  notions  as  to  the  nature  of 
the  creditor's  bill,  observed  under  the  last  preceding  head,  will  evidently  re- 
sult in  different  rules  concerning  the  decree.  According  to  what  may  be  con- 
sidered the  prevailing  idea,  the  decree  should  be  for  the  benefit  of  all  the 
creditors  who  may  choose  to  come  in  and  prove  their  debts  under  it:  Morgan  v. 
New  York  etc.  R.  R.,  10  Paige,  290;  40  Am.  Dec.  244;  and  a  creditor  who  first 
proceeds  should  not  thereby  be  entitled  to  priority  over  the  others:  See  Robin- 
ton  v.  Bankof  Darien,  18  Ga.  65,  108;  compare  Miers  v.  Zanesville  etc.  Turnpike 
Co.,  13  Ohio,  197;  11  Id.  273;  Jones  v,  Arkansas  MecJianical  etc.  Co.,  38  Ark. 
17.  On  the  other  hand,  the  decree  should  be  so  moulded  as  to  give  the  stock- 
holders all  the  privileges  to  which  they  would  have  been  entitled  under  the 
charter  of  the  corporation,  had  the  stock  been  called  in  by  the  directors: 
HigMower  v.  Thornton,  8  Ga.  486,  502;  52  Am.  Dec.  412;  and  an  equitable 
contribution  is  to  be  made  by  the  court  between  all  the  stockholders,  as  far  as 
may  be:  Eru^on  v.  Nesmith,  46  N.  H.  371.  If  the  court  makes  an  assess- 
ment, only  so  much  of  the  unpaid  capital  as  is  necessary  for  the  payment 
of  the  debts  can  be  called  in,  and  a  pro  rata  apportionment  is  made:  Belt  a 
Appeal,  115  Pa.  St.  88;  2  Am.  St.  Rep.  532;  compare  Hickling  v.  Wilson,  104 
111.  54;  but,  it  is  held,  the  mere  fact  ^hat  the  whole  amount  due  from  any 
stockholder  may  not  be  ultimately  wanted  for  the  payment  of  the  creditors, 
if  all  the  other  solvent  stockholders  should  pay  their  ratable  proportions  of 
what  still  remains  due  on  their  stock,  will  not  authorize  such  stockholder  to 
enjoin  a  receiver  from  proceeding  to  enforce  the  payment  of  the  balance  due 
from  him  in  the  first  instance:  Pentz  v.  Hawley,  1  Barb.  Ch.  122;  if  any  bal- 
ance should  remain  in  the  receiver's  hands  after  satisfying  the  debts  of  the 
corporation,  and  the  expenses  of  executing  the  trust,  it  will  be  distributed 
among  the  several  stockholders  who  have  paid  in  full  for  their  stock. 

Liability  only  Extends  to  Unpaid  Subscriptions. — Independently  of 
an  additional  liability  imposed  for  the  benefit  of  creditors  upon  the  stock- 
holders of  a  corporation,  by  special  charter,  general  acts  of  incorporation,  or 
other  statutes,  a  stockholder's  liability  is  governed  by  his  contract  of  sub- 
scription, and  does  not  extend  beyond  the  amount  due  thereon:  Taylor  on 
Corporations,  sec.  700;  2  Morawetz  on  Corporations,  sec.  831;  Seymour  v. 
Sturgess,  26  N.  Y.  134;  Warjield  v.  Marshall  County  Canning  Co.,  72  Iowa, 
666;  2  Am.  St.  Rep.  263;  Jones  v.  Jarman,  34  Ark.  323,  328;  Ward  v.  Oris- 
Ufoldville  Mfg.  Co.,  16  Conn.  593,  599.  There  is  no  common-law  liability  for 
the  debts  of  the  corporation:  See  post,  this  note.  If,  therefore,  stock  is  fully 
paid  up,  there  is  no  further  liability  in  equity:  Warfeld  v.  Marshall  County 
Canning  Co.,  supra;  and  see  post.  So  where  a  constitution  provided  that  "in 
no  case  shall  any  stockholder  be  individually  liable  in  any  amount  over  and 
above  the  amount  of  the  stock  owned  by  him  or  her,"  a  stockholder  whose 
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stock  is  fully  paid  up  is  not  liable  for  a  debt  of  the  coi-poration:  ScJirieker  v. 
Ridings,  65  Mo.  208;  Oaimn  v.  Buck,  68  Id.  545.  It  results  that  solvent 
stockholders,  beyond  their  unpaid  subscriptions,  are  not  bound  to  make  up^ 
for  the  benefit  of  creditors,  the  deficiency  resulting  from  defaulting  and  in- 
solvent stockholders:  Soutk  Carolina  Mfg.  Co.  v.  Bank  of  South  Carolina,  ft 
Rich.  Eq.  227;  compare  Ilaslett's  Exrs  v.  Wotherspoon,  1  Strob.  Eq.  209. 
And  a  statute  to  which  the  stockholders  did  not  consent,  authorizing  assess- 
ments against  stockholders  who  have  paid  the  full  amount  of  their  subscrip- 
tions, is  a  law  impairing  the  validity  of  their  contract  with  the  company,  and' 
is  therefore  unconstitutional:  Ireland  v.  Palestine  etc.  Turnpike  Co.,  19  Ohio 
St.  ^G9. 

The  unissued  shares  of  stock  of  a  corporation  are  not  assets;  and  in  the  ab- 
sence of  a  provision  of  its  charter  or  other  statute  to  the  contrary,  it  is  heKV 
one  to  whom  shares  of  stock  have  been  transferred  by  the  corporation  gratu- 
itously, does  not,  by  accepting  them,  become  a  debtor  of  the  company,  or- 
make  himself  liable  to  pay  the  nominal  face  of  the  shares,  as  upon  a  subscrip- 
tion for  the  stock,  or  a  contract;  and  an  action  is  not  maintainable  againafe 
him,  by  a  creditor  of  the  corporation,  to  compel  him  to  pay  for  such  sharcsr 
Christensen  v.  Eno,  106  N.  Y.  97;  compare  Coit  v.  North  Carolina  etc.  Amat- 
qarnaling  Co.,  14  Fed.  Rep.  12;  15  Phila.  496. 

It  is  the  practice  in  some  states  to  organize  mining  corporations  with  a 
nominal  capital,  bearing  little  or  no  relation  to  the  real  capital  which  th*. 
stockholders  propose  to  contribute,  and  to  issue  the  stock  as  fully  paid  up,, 
subject  to  assessment  as  the  needs  of  the  company  may  require,  in  considera- 
tion of  the  transfer  of  the  mining  property  to  the  corporation.  In  such  a  cas&^. 
there  is  no  subscribed  stock;  and  a  person  who  contracts  with  tlie  company 
nr.ust  be  deemed  to  have  contracted  with  a  view  only  to  such  security  as  the- 
property  transferred  to  it  may  furnish,  irrespective  of  the  capital  indicated 
by  the  charter:  2  Morawetz  on  Corporations,  sec.  830.  It  is  accordingly  held 
that  in  a  case  arising  in  California,  that  the  only  liability  of  stockholders  o£ 
such  a  corporation  was  the  general  constitutional  and  statutory  personal  lia- 
bility imposed  upon  them  for  the  corporate  debts  and  liabilities  and  the 
liability  of  their  stock  to  assessment  by  the  corporation:  In  re  South  Moun- 
tain Consolidated  Mining  Co.,  8  Saw.  366;  14  Fed.  Rep.  347,  affirming  7  Saw.. 
30;  5  Fed.  Rep.  403;  so  in  Ross  v.  Silver  and  Copper  Island  Min.  Co.,  29 
N.  W.  Rep.  591  (Minn.),  affirmed  on  rehearing  in  31  Id.  219,  it  was  decided, 
approving  the  preceding  case,  that  where  a  statute,  under  which  a  mining 
corporation  was  formed,  provided  that  no  stock  "issued  or  sold,  purporting 
to  be  full  paid,  shall  be  subject  to  any  further  assessment  in  the  hands  of 
the  lawful  holder  thereof  without  his  consent,"  if  the  corporation  sold,  ii> 
good  faith,  at  less  than  par  value,  shares  of  its  stock  purporting  to  be  full 
paid,  the  creditors  of  the  corporation  had  no  recourse  against  the  purchasers 
or  holders  of  the  «tock  for  the  difference  between  the  par  value  and  the  pric» 
at  which  the  shares  were  sold. 

Patment  of  Shares,  how  Made  —  Full-paid  Shares.  —  Subscription* 
to  corporate  stock  need  not,  in  the  absence  of  statutory  provisions  requiring 
it,  be  paid  for  in  cash;  but  any  property  which  the  corporation  is  authorized 
to  purchase,  or  which  is  necessary  for  the  purposes  of  its  legitimate  business, 
or  any  services  for  which  the  corporation  would  be  entitled  to  expend  it» 
funds,  may  be  received  or  rendered  in  payment:  Cook  on  Stock  and  Stock- 
holders, sees.  13,  15;  Thompson's  Liability  of  Stockholders,  sec.  134;  Boone 
on  Corporations,  sec.  1 12;  2  Morawetz  on  Corporations,  sec.  825;  Taylor  oa 
Corporations,  sec.  701;  Coffin  v.  Ranadell,  110  Ind,  417;  Brant  v.  Ehlen,  5* 
Am.  St.  Rep.,  Vol.  III.— 52 
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Mil.  1;  Liebhe  v.  Knapp,  79  Mo.  22;  Kehlor  v.  Lademann,  11  Mo.  App.  550; 
Ctrrv.  Le  Feme,  27  Pa.  St.  413.  Such  a  contribution  of  property  or  services 
will,  therefore,  discharge  the  stockholder  for  unpaid  subscriptions  to  the  ex- 
tent of  their  value.  And  the  creditors  will  be  bound  by  a  valuation  of  the 
property  or  services  in  good  faith,  although  it  prove  to  be  excessive:  2  Mora- 
wctz  on  Corporations,  sec.  825;  Cook  on  Stock  and  Stockholders,  sees.  13,  44, 
47;  Thompson's  Liability  of  Stockholders,  sec.  134;  Coit  v.  Qold  Amalrjimat- 
in  J  Co.,  110  U.  S.  343,  affirming  14  Fed.  Rep.  12;  15  Phila.  49G;  Fhclan  v. 
Ilijzaixl,  5  Dill.  45;  Van  CoU  v.  Van  Bnint,  82  N.  Y.  535;  Coffin  v.  Ransdell, 
llOInd.  417;  Brant  v.  Elden,  59  Md.  1;  sec,  under  the  English  coinpaniea' 
acts,  Leches  Case,  L.  R.  11  Eq.  100;  S.  C.  o:i  appeal,  L.  R.  G  Ch.  4(39;  Dis- 
dcrVs  Case,  L.  R.  11  Eq.  242;  Syher's  Case,  L.  R.  13  Eq.  255;  Forlica's  Case, 
L.  R.  5  Ch.  270;  Aiulerson's  Case,  L.  R.  7  Ch.  D.  75;  and  compare  Schroder's 
Case,  L.  R.  11  Eq.  131;  Coates's  Case,  L.  R.  17  Eq.  1G9;  Ferraos  Case,  L.  K 
9  Ch.  355;  also  Curries  Case,  3  De Gex,  J.  &  S.  3G7;  Lei/child's  Case,  L.  R.  1 
Eq.  231;  Ashwortlix.  Bristol  etc.  R'y,  15  L.  T.,N.  S.,  5G1;  Guest  v.  Worcester 
<tr.  R'y,  L.  R.  4  C.  P.  9;  Pell's  Case,  L.  R.  5  Ch.  11;  Baron  Be  Bevilles  Case, 
L.  R.  7  Eq.  11;  Dent's  Case,  L.  R.  15  Eq.  407;  8  Ch.  775;  FothcrgiWs  Case, 
L.  R.  8  Ch.  270;  Sparrjo's  Case,  L.  R.  8  Ch.  407;  Browns  Case,  L.  R.  9  Ch. 
102;  Carlih(/'s  Case,  L.  R.  1  Ch.  D.  115;  "there  must  be  actual  fraud  in  the 
transaction  to  enable  creditors  of  the  corporation  to  call  the  stockholders  to 
account":  Coit  v.  Gold  Amaljamatinrj  Co.,  sujpra. 

la  New  York,  the  act  of  1853,  amendatory  of  the  act  of  1848,  authorizing 
the  formation  of  corporations  for  manufacturing  and  other  purposes,  confers 
authority  upon  the  trustees  of  such  corporations  to  purchase  property  "ne- 
cessary for  their  businesn,  and  to  issue  stock  to  the  amount  of  the  value 
thereof,  in  payment  therefor  ";  and  by  section  10  of  the  act  of  1848,  stock- 
holders of  such  corporations  are  made  severally  individually  liable  to  the 
■creditors  of  the  company  to  an  amount  equal  to  the  stock  hebl  by  them  re- 
«pectively,  until  the  whole  capital  stock  shall  have  been  paid  in.  It  has  been 
beld,  under  these  acts,  that  when  the  stock  was  fully  paid  up,  in  money  or 
property,  the  stockholders  were  released  from  personal  liability:  Boynton  v. 
Hatch,  47  N.  Y.  225;  Dowjlass  v,  Ireland,  73  Id.  100;  but  if  exemption  from 
personal  liability  is  sought  by  the  holders  of  stock  originally  issued  for  prop- 
erty, a  creditor  may  impeach  the  transaction  for  fraud:  Boynton  v.  Hatch, 
gupi-a;  although  a  mere  mistake  or  error  of  judgment  by  the  trusteea,  cither 
aa  to  the  necessity  of  the  purchase,  or  as  to  the  value  of  the  property  so  pur- 
chased, if  made  in  good  faith,  and  not  to  evade  the  statute,  will  not  subject 
a  holder  of  the  stock  issued  in  payment  of  the  property  purchased  to  such 
liability:  Schenckv.  Andrews,  57  N.  Y.  133;  Boynton  v.  Andrews,  G3  Id.  93; 
Douglass  v.  Ireland,  supra. 

But  payment  of  stock  subscriptions  is  good,  as  against  creditors,  only  when 
made  in  money,  or  in  what  may  fairly  bo  considered  as  money's  worth:  Welh- 
frhee  v.  Baker,  35  N.  J.  Eq.  501.  Thus  where  a  corporation  was  organized 
for  the  manufacture  of  a  patented  article,  and  its  capital  stock  was  taken  by 
the  defendants  in  exchange  for  their  interest  in  the  patent,  which  proved  to 
t>e  worthless,  the  defendants  having  paid  no  value  for  their  stock,  are  liable 
to  the  creditors  as  for  unpaid  subscriptions:  Chisholm  v.  Forny,  65  Iowa,  333; 
And  see,  to  the  same  effect,  Thurston  v.  Duffy,  38  Hun,  327.  The  trust  for  tiie 
l)enefit  of  creditors  of  a  corporation  in  unpaid  subscriptions  cannot  bo  de- 
feated or  the  fund  impaired  by  any  simulated  or  pretended  payment  for  the 
■stock,  or  any  device  short  of  actual  payment:  Sawyer  v.  Hoaj,  17  Wall.  GIO; 
•Crawford  v.  Rohrer,  59  Md.  599,  604;  and  see  Ooodivin  v.  McGehee,  15  Ala. 
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232,  21G.  Any  arrangement,  therefore,  by  which  the  stock  ij  but  nominally 
paid  for,  whether  in  money  or  property,  the  corporation  not  in  fact  getting 
the  benefit  of  the  price  in  good  faith,  is  not  a  valid  payment  as  against  the 
creditors  of  the  corporation,  however  it  may  be  regarded  as  between  the  cor- 
poration and  the  stockholder:  Crawford  v.  Rohrer,  supra.  So  where  the  offi- 
cers of  a  corporation  made  an  arrangement  with  themselves  as  stockholders, 
whereby  paid-up  certificates  were  issued  to  themselves,  in  consideration  of 
real  estate  conveyed  at  a  price  understood  to  bo  many  times  its  real  value,  as 
betw^een  such  stockholders  and  a  creditor,  the  stock  will  be  considered  paid 
only  to  the  extent  of  the  fair  value  of  the  property  conveyed:  Osgood  v.  King, 
42  Iowa,  478;  and  "  as  between  the  creditors  of  the  corporation  and  the  origi- 
nal holders  of  the  stock,  as  in  the  case  here,  it  in  no  manner  affects  the 
rights  of  the  former  that  the  stock  has  been  issued  as  fully  paid-up  stock;  for 
their  rights  depend,  not  upon  the  mere  appearance  of  things,  but  upon  the 
actual  bona  fide  payment  by  the  stockholder,  whether  that  payment  be 
alleged  to  have  been  made  in  money  or  property  ":  Crawford  v.  Rohrer,  59 
Md.  599,  G04. 

As  a  rule,  a  corporation  cannot  issue  its  stock  at  less  than  the  par  value, 
aj  fixed  by  the  charter:  Taylor  on  Corporations,  sec.  702;  HawJey  v.  Upton, 
102  U.  S.  314;  Jackson  v.  Traer,  C4  Iowa,  4G9;  52  Am.  Rep.  449;  ClwiUeau 
V.  Dean,  7  jMo.  App.  210;  Kehlor  v.  Lademann,  11  Id.  550;  but  see  Christen- 
sen  v.  Eno,  lOG  N.  Y.  97  (where  unissued  shares  of  stock  were  transferred  by 
the  corporation  gratuitously,  without  creating  any  liability  in  the  transferee); 
and  //I  re  South  Mountain  Consol.  Min.  Co.,  8  Saw.  360;  14  Fed.  Rep.  347, 
affirming  7  Saw.  30;  5  Fed.  Rep.  403;  Ross  v.  Silver  and  Copper  Island  Min. 
Co.,  29  N.  W.  Rep.  591  (Minn.),  afBrmed  on  rehearing  31  Id.  219  (cases  of 
mining  corporations  discussed  supra).  Compare  the  following  English  cases 
reaching  a  different  conclusion:  In  re  Dronfeld  Silkstone  Coal  Co.,  L.  R.  17 
Ch.  D,  76;  In  re  Ambrose  Lake  T.  <fc  C.  Min.  Co.,  L.  R.  14  Ch.  D.  390;  In  re 
Ince  Hall  Rolling  Mills  Co.,  30  Week.  Rep.  945.  Thus  where  one,  by  his  con- 
tract of  subscription,  agreed  to  pay  but  twenty  per  cent  of  the  par  value  of 
the  stock,  which  purported  to  be  non-assessable,  he  can  nevertheless  be  com- 
pelled to  pay  the  remaining  eighty  per  cent  at  the  suit  of  the  company's 
assignee  in  bankruptcy:  Hawley  v.  Upton,  supra;  and  where  ten  thousand 
dollars  of  stock  was  issued  by  a  corporation  as  "full-paid"  to  an  officer 
thereof,  in  payment  of  services  rendered  by  him  valued  at  two  thousand 
five  hundred  dollars,  the  stock  being  taken  at  its  market  value  of  twenty- 
five  per  cent,  such  officer  was  nevertheless  held  liable  to  creditors  of  the  cor- 
poration to  the  extent  of  the  difference  between  the  value  of  his  services  and 
the  par  value  of  the  stock:  Chouteau  v.  Dean,  supra;  and  in  Jackson  v.  Traer, 
supra,  it  was  also  decided  that  where  stock  of  an  embarrassed  corporation 
was  issued  to  creditors  in  settlement  of  a  demand,  which  it  had  no  other 
means  of  paying,  at  a  certain  per  cent  of  the  nominal  value  of  the  stock,  that 
the  creditors  were  liable  for  the  unpaid  balance;  and  in  Flinn  v.  Bagley,  7 
Fed.  Rep.  785,  it  was  further  held  that  where  the  defendants  subscribed  to 
the  increased  capital  stock  of  an  embarrassed  corporation,  with  the  under- 
standing embodied  in  the  subscription,  assented  to  by  the  stockholders,  that 
they  were  to  receive  the  stock  at  sixty -six  and  two  thirds  cents  on  the  dollar, 
which  was  all  that  it  was  worth,  the  assignee  in  baaikruptcy  might,  notwith- 
standing, collect  the  remaining  one  third  of  the  par  value  of  the  stock  for  the 
benefit  ot  future  creditors;  but  that  the  arrangement  was  binding  upon  the 
stockholders,  because  they  assented  to  it,  and  it  was  not  a  fraud  upon  exist- 
ing creditors,  because  the  assets  of  the  corporation  were  increased  by  tha 
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amount  of  money  actually  paid  in,  and  to  that  extent  they  were  benefited 
by  the  subacription;  but.  on  the  other  hand,  in  Clark  v.  Bever,  31  Fed.  Rep. 
670,  it  was  decided  by  Love,  D.  J.,  in  an  elaborate  and  convincing  opinion, 
in  which  he  strongly  criticisea  Jackson  v.  Traer,  supra,  that  while  an  agree- 
ment between  a  corporation  and  a  subscriber  by  which  the  latter  was  to  pay 
less  than  the  par  value  of  his  stock  is,  in  general,  invalid  as  to  the  creditors 
of  the  corporation,  and  also  as  to  other  stockholders  who  did  not  consent 
thereto,  yet  if  the  agreement  would  prove  a  benefit  rather  than  an  injury  to 
the  creditors  and  stockholders,  they  cannot  complain.  Therefore,  where  a 
corporation  was  insolvent,  and  its  stock  worthless,  and  certain  of  its  credi- 
tors, in  payment  of  a  debt  due  them,  accepted  in  good  faith,  by  resolution 
spread  on  the  minutes  of  the  corporation,  unissued  stock  at  twenty  cents 
on  the  dollar,  they  are  not  liable  to  a  judgment  creditor  of  the  company  for 
the  eighty  cents  remaining  unpaid  on  each  dollar,  although  the  debt  on  which 
the  judgment  was  recovered  was  subsequently  contracted,  the  creditor  being 
assumed  to  have  had  notice  of  the  transaction.  The  justice  and  good  sense 
of  this  decision  are  apparent. 

TN  hile  it  is  thus  true  that  a  corporation  cannot,  as  a  general  rule,  issue  its 
stock  at  less  than  the  par  value,  and  preclude  its  creditors  from  compelling 
the  payment  of  the  difiFerence  between  the  par  value  and  the  amount  paid  for 
the  stock,  it  is  equally  true  that  purchasers  of  stock,  issued  as  full-paid,  in 
good  faith,  and  without  notice  that  it  was  not  in  fact  full-paid,  cannot  be  held 
for  the  unpaid  portion,  either  by  the  corporation,  or  its  representatives,  or 
its  creditors:  Cook  on  Stock  and  Stockholders,  sec.  50;  Thompson's  Liability 
of  Stockholders,  sec.  135;  2  Morawetz  on  Corporations,  sec.  836;  Taylor  on 
Corporations,  sec.  702;  2  Waterman  on  Corporations,  138;  Foreman  v.  jBije- 
hio,  4  Cliff.  508;  Steacy  v.  Little  Rock  etc.  R.  R.,5  Dill.  348;  Plielan  v.  Hazard, 
5  Id.  45;  Cleveland  Rolling  Mill  Co.  v.  Texas  etc.  R'l/,  27  Fed.  Rep.  250;  Brant 
V.  Ehlen,  59  Md.  1;  Keystone  Bridge  Co.  v.  McCluney,  8  Mo.  App.  496;  Er- 
aUne  v.  Loeicenstein,  82  Mo.  301,  affirming  11  Mo.  App.  595;  Waterhouite  \ . 
Jamieson,  L.  R.  2  H.  L.  29.  Thus  it  is  said  in  Brant  v.  Elden,  supra,  that 
"  where  shares  are  issued  by  the  company  to  the  subscriber  as  full-paid 
shares,  and  are  sold  by  the  subscriber  as  such,  there  is  no  ground  on  which 
a  promise  can  be  implied  on  the  part  of  the  purchaser,  without  notice,  to  be 
answerable,  either  to  the  company  or  to  its  creditors,  should  the  representa- 
tions oa  the  faith  of  which  he  purchased  prove  to  be  false.  Ho  could  not  be 
held  liable  on  the  ground  of  contract,  because  he  never  agreed  to  purchaae 
any  other  shares  than  full-paid  shares;  and  if  it  be  said  that  the  shares  were 
fraudulently  issued,  he  could  not  be  held  liable  on  the  ground  of  fraud,  be- 
cause ho  was  in  no  sense  a  party  to  the  fraud."  So  "  a  share  of  stock  in  the 
ordinary  form  is  to  bo  taken  to  be  paid  up,  in  the  absence  of  anything  appear- 
ing to  the  contrary;  and  it  can  make  no  difference  whether  the  certificate 
saya  on  its  face  that  the  stock  is  fully  paid,  or  saya  nothing  about  it ":  Key- 
stone Bridge  Co.  v.  McCluney,  8  Mo.  App.  496,  501.  The  presumption  is,  that 
a  certificate,  in  the  usual  form,  is  full-paid;  and  a  purchaser  who  takes  it 
without  notice  to  the  contrary  is  not  liable  to  creditors  as  for  unpaid  stock : 
Johnson  v.  Lullman,  15  Id.  55,  affirmed  in  88  Mo.  567.  But  a  certificate  that 
stock  is  "full-paid  stock  "  is  not  conclusive  as  against  the  creditors,  who  may 
show,  as  against  the  original  holder  from  the  corporation,  that  no  considera- 
tion was  paid  therefor:  A.  Wight  Co.  v.  Steinkemeyer,  6  Mo.  App.  574;  or  that 
only  a  part  of  the  par  value  of  the  stock  has  been  paid:  Pickering  v.  Temple- 
ton,  2  Id.  424;  and  where  the  words  "  non-assessable  "  are  written  or  printed 
across  the  face  of  certificates,  the  stockholders  are  nevertheless  liable  to  pay 
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whatever  remains  unpaid  upon  the  stock  whenever  it  becomes  necessary  that 
such  payments  shonld  be  made  for  the  purpose  of  discharging  the  debts  of  the 
company:  Upton  v.  Bumliam,  3  Biss.  520.  At  most,  the  legal  effect  of  the 
words  is  a  stipulation  against  liability  from  further  assessments  after  the  en- 
tiro  subscription  shall  have  been  paid:  Upton  v.  Tribikock,  91  U.  S.  45.  And 
where  stock,  in  the  contract  of  subscription,  purports  to  be  non-assessable, 
it  can  only  mean  that  no  assessment  would  be  made  beyond  the  percentage 
the  subscriber  had  specially  bound  himself  to  pay,  unless  the  legal  liabilities 
of  the  company  required  it:  HawUy  v.  Upton,  102  Id.  314,  316. 

Withdrawal  and  Release  of  Stockholders,  and  Forfeiture  of  Stock, 
A3  Affecting  Liabilitt  for  Unpaid  Subscriptions.  —  It  is  clear  that  a 
share-holder  cannot  relieve  himself,  at  his  own  pleasure,  from  liability,  either 
to  the  corporation  or  to  its  creditors,  for  unpaid  subscriptions  by  any  at- 
t Jinpted  withdrawal  from  the  corporation:  United  Society  v.  President  etc.  of 
Eagle  Bank,  7  Conn.  456;  Trustees  of  Bisliop' 8  Fund  v.  President  etc.  of  Eagle 
Bank,  7  Id.  476;  C?ajf  v.  Fksher,  33  Ohio  St.  107,  112;  Chouteau  v.  Deari,  7 
Mo.  App.  210;  Haskell  V.  Sells,  14  Id.  91;  and  a  provision  in  the  charter  of  a 
corporation  that  the  stock  of  a  delinquent  subscriber  shall  be  forfeited,  being 
for  the  benefit  of  the  corporation,  and  not  for  the  stockholder,  is  not  to  be 
construed  as  a  privilege  of  the  stockholder  to  abandon  his  shares  at  will: 
Higldower  v.  Thornton,  8  Ga.  486;  52  Am.  Dec.  412.  And  since  the  unpaid 
subscriptions  constitute  a  trust  fund  for  the  benefit  of  creditors  of  the  corpo- 
ration, it  is  equally  clear  that  a  stockholder  cannot  be  altogether  released 
from  liability  for  unpaid  subscriptions,  or  his  liability  therefor  limited,  by 
any  agreement  or  arrangement  between  himself  and  the  corporation  or  its 
agents,  or  by  any  resolution  adopted  by  its  directors,  or  by  the  stockholderg 
themselves,  to  the  prejudice  of  its  creditors:  Cook  on  Stock  and  Stock- 
holders, sees.  168,  170;  Thompson's  Liability  of  Stockholders,  sec.  201;  2 
Morawetz  on  Corporations,  sees.  824,  841 ;  Taylor  on  Corporations,  sec.  745; 
note  to  Frecland  v.  McCullough,  699,  700;  Burke  v.  Smith,  16  Wall.  390,  395, 
affirming  in  part  Putnam  v.  New  Albany,  4  Biss.  365;  Upton  v.  Tribilcock,  91 
U.  S.  45;  Wehter  v.  Upton,  91  Id.  65,  71;  County  of  Morgan  v.  Allen,  103  Id. 
498;  Scovill  v.  Tliayer,  105  Id.  143;  Upton  v.  Hansbroujh,  3  Biss.  417;  Upton 
V.  Jackson,  1  Flipp.  413;  Mann  v.  Cooke,  20  Conn.  178;  Crandall  v.  Lincoln, 
52  Id.  73;  52  Am.  Rep.  560;  Zirkel  v.  JoUet  Opera  House  Co.,  79  111.  334; 
Singer  v.  Given,  01  Iowa,  93;  Bider  v.  Morrison,  54  Md.  429,  444;  Farnsworth 
V.  Bobbins,  36  Minn.  369;  Vick  v.  La  Bochelle,  57  Miss.  602;  Gillv.  Balis,  72 
Mo.  424;  CJiouteau  Ins.  Co.  v.  Fbyd,  74  Id.  280,  291;  Cliauteau  v.  Dean,  7  Mo. 
App.  210;  Haskell  v.  Sells,  14  Id.  91;  Slee  v.  Bloom,  19  Johns.  456;  10  Am. 
Dec.  273;  Sago7-y  v.  Dubois,  3  Sand.  Ch.  466;  Oaffv.  Flesfier,  33  Ohio  St.  107, 
112;  compare  Directors  etc.  v.  Kisch,  L.  R.  2  H.  L.  99;  Smitlia  Case,  L.  R.  2 
Ch.  604.  And  where  persons  became  stockholders  of  a  corporation,  with  the 
understanding  that  calls  were  not  to  exceed  a  certain  per  cent,  and  after- 
wards calls  are  made  in  excess  of  that  amount,  to  compensate  for  which 
second-mortgage  bonds  were  issued  to  such  stockholders,  they  are  liable  to 
creditors  of  the  corporatioh,  as  for  unpaid  stock,  to  the  amount  realized  by  a 
sale  of  the  bonds:  Skrainka  v.  Allen,  7  Mo.  App.  4.34,  affirmed  in  76  Mo.  384; 
compare  Keystone  Bridge  Co.  v.  Barstow,  8  Mo.  App.  494.  So  a  stockholder 
cannot  be  permitted  to  reduce  the  number  of  his  shares  of  stock,  with  the 
consent  of  the  stockholders  or  of  the  directors,  so  as  to  affect  the  rights  of 
existing  creditors:  Payne  v.  Bullard,  23  Miss.  88;  55  Am.  Dec.  74;  and  an 
agreement  between  the  officers  of  a  corporation  and  a  stockholder  to  consoli- 
date the  stock  held  by  him  will  not  affect  the  rights  of  existing  creditors  of 
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the  corporation,  or  of  the  other  stockholders,  who  were  not  parties  to  the 
arrangement:  Mann  v.  Currie,  2  Barb.  294;  so  an  attempt  on  the  part  of  a 
portion  of  the  stockhoklera  to  withdraw  from  it,  under  a  resolution  of  the 
board  of  directors,  before  all  tlie  debts  are  paid,  will  be  none  the  less  void  aa 
to  the  creditors  of  tho  corporation  because  enough  remains  to  meet  the  claims 
of  the  creditors:  Oill  v.  Balia,  72  Mo.  424. 

Under  certain  circumstances,  however,  tho  agreement  or  arrangement  may 
be  effective  in  discharging  or  limiting  the  liability  of  stockholders  to  creditors. 
It  is  plain  that  if  a  creditor  bo  a  consenting  party,  or  is  clearly  not  preju- 
diced, he  will  be  bound.  Thus  in  Slee  v.  Bloom,  19  Johns.  453,  10  Am.  Dec. 
273,  where,  by  an  act  under  which  a  corporation  was  formed,  the  persona 
composing  the  company  at  the  time  of  its  dissolution  were  made  individually 
responsible  to  the  extent  of  their  stock  for  its  debts  then  duo  and  owing,  it 
was  held  that  a  resolution  allowing  the  stockholders  to  forfeit  their  stock,  on 
the  payment  of  a  certain  per  cent,  was  void  as  against  a  creditor  who,  al- 
though a  trustee,  protested  against  the  resolution,  notwithstanding  he 
accepted  money  raised  under  it;  but  a  resolution  that  any  stockholder  pay- 
ing certain  sums  already  called  from  his  shares  should  not  bo  proceeded 
against  for  any  further  calls,  except  by  way  of  forfeiture  of  stock,  to  which 
the  creditor  assented,  discharged  those  who  complied  with  the  resolution 
from  further  responsibility  to  him;  and  in  Kenton  Furnace  R.  R.  etc.  Co.  v, 
McAlpin,  5  Fed.  Rep.  737,  it  was  held  that  a  corporation  might  agree,  in 
consideration  of  the  surrender  to  it  by  the  stockholders  of  accumulated  prof- 
its, and  of  the  increased  value  of  its  property,  to  treat  its  stock  as  fully  paid 
up,  and  issue  full-paid  certificates,  and  that  the  arrangement  was  binding 
upon  the  corporation,  the  stockholders,  all  of  whom  assented  thereto,  exist- 
ing creditors  who  also  assented,  and  subsequent  creditors  with  notice,  but 
not  as  to  non-assenting  existing  creditors.  So  where  a  corporation,  by  reso- 
lution of  its  stockholders,  reduces  the  amount  of  its  capital  stock  and  issues 
full-paid  certificates  to  take  up  the  partly  paid  certificates  at  a  certain  pro- 
portion of  the  face  thereof,  it  is  held  that  the  reduction  of  the  stock  did  not 
relieve  those  who  were  stockholders  at  the  time  from  liability  on  the  contracts 
then  existing  against  the  company,  but  the  stockholders  to  whom  full  paid 
certificates  were  issued  would  not  be  liable  on  contracts  made  after  the  date 
of  the  reduction:  In  re  State  Ins.  Co.,  11  Biss.  301;  14  Fed.  Rep.  301;  and  in 
Erskine  v.  Peck,  13  Mo.  App.  280,  affirmed  in  83  Mo.  465,  it  was  also  hold 
that  one  who  surrendered  to  a  corporation  stock  issued  to  him  as  full-paid, 
but  for  which  he  had  paid  nothing,  and  which  the  corporation  again  issued 
for  value  to  honafide  subscribers,  was  not  liable  as  a  stockholder  to  one  who 
became  a  creditor  of  the  corporation  long  after  the  surrender,  the  corpora- 
tion, its  capital  stock,  and  the  security  of  its  creditors  suffering  thereby  no 
real  impairment  or  prejudice  by  the  transaction;  and  again,  in  Johnson  v. 
Lullman,  15  Mo.  App.  55,  affirmed  in  88  Mo.  567,  it  was  held,  following 
this  latter  case,  that  a  stockholder  who  surrendered  unpaid  stock  to  the  cor- 
poration was  not  liable  to  a  corporate  creditor  whose  demand  accrued  after 
the  surrender.  So,  although  the  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  benefit  of  creditors,  the  legislature  may  so  modify  the  charter 
as  to  relieve  stockholders  from  any  future  liability  on  their  subscriptions: 
Robinson  v.  Bank  of  Dai-ien,  18  Ga.  65;  but  evidently  this  would  impair  tlie 
obligation  of  contracts,  and  could  not  be  done  as  to  non-assenting  existing 
creditors;  but  an  act  of  the  legislature  authorizing  the  reduction  of  the  stock 
of  a  corporation  to  the  amount  paid  in  at  a  certain  time,  and  accepted  by  tho 
st«K:kholder8,  will  relievo  the  latter  from  further  liability  aa  to  creditors  who 
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have  become  such  since  the  reduction:  Hepburn  v.  Comm'n  of  Wachange 
and  Banking  Co.,  4  La.  Ann.  87 ;  Palfrey  v.  Spaulding,  7  Id.  383 ;  Stark  r, 
Burke,  9  Id.  341. 

A  bona  fide  compromise  between  a  corporation  and  a  share-holder,  by 
which  the  subscription  of  the  latter  is  canceled,  furthermore,  is  binding 
upon  the  creditors  as  well  as  upon  the  corporation  itself:  Cook  on  Stock 
and  Stockholders,  sec.  171;  Thompson's  Liability  of  Stockholders,  sec.  202; 
2  Morawetz  on  Corporations,  sec.  841;  Taylor  on  Corporations,  sec.  746; 
New  Albany  v.  Burke,  11  Wall.  96,  reversing  in  part  Putnam  v.  New  Al- 
bany, 4  Biss.  365;  Steacy  v.  Little  Rock  etc.  R.  R.,  5  Dill.  348;  Gelpcke  v. 
Blake,  19  Iowa,  263;  Lord  Belhaven's  Case,  3  De  Gex,  J.  &  S.  41. 

If  the  shares  of  a  stockholder  have  been  validly  forfeited,  moreover,  for 
non-payment  of  calls,  under  a  power  conferred  upon  the  corporation  by  its 
charter,  the  relation  between  the  stockholder  and  the  corporation  is  thereby 
terminated,  and  he  cannot  afterwards  be  held  liable  by  corporate  creditors 
for  unpaid  subscriptions,  in  the  absence  of  collusion:  Cook  on  Stock  and 
Stockholders,  sec.  127;  Thompson's  Liability  of  Stockholders,  sec.  193;  2 
Morawetz  on  Corporations,  sec.  857 ;  Taylor  on  Corporations,  sec.  746 ;  Allen 
V.  Montgomery  R.  R.,  11  Ala.  437;  Mills  v.  Stewart,  41  N.  Y.  384;  Macauly 
V.  Robinson,  18  La.  Ann.  619.  "The  power  of  declaring  a  forfeiture  of 
shares  is  conferred  upon  a  corporation  solely  for  the  purpose  of  compelling 
the  subscribers  to  pay  their  dues  promptly,  and  thus  to  increase  the  amount 
of  the  common  fund.  It  was  not  conferred,  and  cannot  be  exercised,  for  the 
purpose  of  discharging  stock  subscribers  from  liability  to  creditors  in  case 
the  company  should  prove  a  failure  " :  2  Morawetz  on  Corporations,  sec. 
857.  Of  course  further  liability  to  the  corporation  itself  is  gone  by  the  for- 
feiture: Small  V.  Herkimer  Mfg.  Co.,  2  N.  Y.  330;  Mechanics'  Foundry  etc, 
Co.  V.  Hall,  121  Mass.  272;  Ashton  v.  Burbank,  2  Dill.  435;  King's  Casey 
L.  R.  2  Ch.  714,  719,  731;  Knight's  Case,  L.  R.  2  Ch.  321. 

Conditions  Limiting  ok  Relieving  Liability  op  Subscribers  for  Un- 
paid Subscriptions. —  Without  entering  into  any  discussion  of  conditional 
subscriptions  to  capital  stock  generally,  or  their  binding  force  upon  the  cor- 
poration or  other  share-holders  (see  note  to  Parker  v.  Thomas,  81  Am.  Dec. 
392 ) ,  it  is  enough  for  our  present  purpose  to  state  the  very  evident  proposi- 
tion that  a  subscription,  unconditional  on  its  face,  cannot  be  controlled  or 
qualified,  as  to  creditors  of  the  corporation,  by  any  private  understanding  or 
agreement  between  the  subscriber  and  the  officers  or  other  agents  of  the  cor- 
poration, by  which  the  subscriber's  liability,  according  to  the  terms  of  the 
subscription,  is  released  or  in  any  way  lessened :  Jewell  v.  Rock  River  Paper 
Co.,  101  111.  57;  Hickling  v.  Wilson,  104  Id.  54;  Peychaud  v.  Hood,  23  La. 
Ann.  732;  Saffold  v.  Barnes,  39  Miss.  399;  Haskell  v.  Sells,  14  Mo.  App.  91; 
Burke  v.  Smith,  16  Wall.  390,  397,  affirming  in  part  Putnam  v.  New  Albany,  4 
Biss.  365;  2  Morawetz  on  Corporations,  sec.  842;  Cook  on  Stock  and  Stock- 
holders, sees.  137,  138.  Aside  from  the  objection  that  the  general  rules  of 
evidence  will  not  permit  the  contract  of  subscription  to  be  thus  varied  or 
modified,  persons  dealing  with  the  corporation  have  a  right  to  rely  upon  the 
subscriptions  as  they  purport  to  be,  and  it  would  be  a  fraud  upon  them  to 
permit  a  subscriber  to  show  that  his  apparently  unconditional  subscription 
was  in  fact  conditional.  It  has  even  been  held  that  a  subscriber  to  the  stock 
of  a  corporation  could  not,  in  an  action  against  the  stockholders  by  the  cor- 
porate creditors  to  compel  the  payment  of  unpaid  subscriptions,  set  up  a  se- 
cret collateral  agreement  between  himself  and  the  company,  by  which  his 
subscription  was  to  be  paid  in  land  instead  of  money:  Noble  v.  Callender,  20 
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Ohio  St.  199;  and  that  an  agreement  incorporated  into  the  contract  of  sub- 
scription itself,  limiting  the  liability  of  the  subscribers  to  the  installments 
p  lid  by  them,  and  providing  that  the  stock  shall  be  non-assessable,  is  void  as 
against  the  creditors  of  the  corporation,  at  all  events  creditors  without  notice 
thereof:  Union  M.  L.  Ins.  Co.  v.  Frear  Stone  Mf<j.  Co.,  97  111.  537;  37  Am. 
Hop.  129.  The  failure  of  a  corporation  to  complete  the  work  for  which  the 
corporation  was  established,  witliin  the  period  named  by  its  agent  when  so- 
liciting subscriptions,  such  a  completion  not  having  been  made  a  condition  of 
the  subscriptions,  and  the  subscribers,  by  not  paying  the  subscriptions,  hav- 
ing retarded  the  work,  will  not  discharge  the  subscribers  from  their  statutory 
obligation  to  satisfy  the  claims  of  creditors:  Picheriinj  v.  Templeton,  2  Mo. 
App.  424.  Plainly,  a  subscriber  cannot  plead  in  avoidance  of  his  liability  to 
*he  creditors  of  the  corporation  that  he  merely  signed,  at  the  request  of  the 
agent  of  the  company,  as  an  inducement  for  others  to  subscribe,  with  the 
understanding  that  when  this  end  had  been  served  his  name  should  come  off 
the  list:  Pickering  v.  Templeton,  supra.  If  one  who  makes  a  conditional  sub- 
scription desires  to  take  advantage  of  the  condition  which  has  not  been  com- 
plied with,  he  should  promptly  require  the  subscription  to  be  canceled,  and 
axot  wait  until  debts  have  accrued  against  the  company  before  taking  any  ac- 
tiion:  Lee  v.  Imhi'ie,  13  Or.  510. 

Fraud  and  Mistakk  as  Affecting  Stockholders'  Liability  foe  Un- 
paid Subscriptions.  — The  rule  that  a  contract  obtained  by  fraud  is  voidable 
at  the  election  of  the  defrauded  party  applies  to  the  contract  of  a  share- 
holder in  a  corporation.  Therefore  if  one  is  induced  to  subscribe  for  or 
purchase  shares  of  stock  of  a  corporation  through  the  fraud  of  its  agents, 
le  may  have  all  the  remedies,  affirmative  and  defensive,  against  the  corpora- 
tion which  he  might  have  had  against  a  principal  in  any  other  similar  case: 
See  Cook  on  Stock  and  Stockholders,  sees.  135  et  seq. ;  Thompson's  Lia- 
Sbility  of  Stockholders,  sees.  142  et  seq.;  note  to  Parker  v.  Thomas,  81  Am. 
Dec.  392.  But  the  contract  entered  into  through  fraud  is  voidable  merely,  and 
jnot  absolutely  void.  It  is  valid  and  bindmg  until  the  defrauded  pai'ty  elects 
to  treat  it  as  void.  And  if  he  fails  to  repudiate  it  before  the  rights  of  inno- 
-cent  third  parties  have  intervened,  their  equities  to  treat  it  as  valid  may  be 
superior  to  his  claim  to  avoid  it.  Thus  in  Upton  v.  Tribiicoch,  91  U.  S.  45, 
■65,  Miller,  J.,  dissenting,  says:  "I  am  of  the  opinion  that  where  an  agent  of 
4U1  existing  corporation  procures  a  subscription  of  additional  stock  in  it  by 
fraudulent  representations,  the  fraud  can  be  relied  on  as  a  defense  to  a  suit 
ifor  unpaid  installments  when  suit  is  brought  by  the  corporation,  and  that 
of  the  stockholder  has  in  reasonable  time  repudiated  the  contract,  and  ofiFered 
*o  rescind  before  the  insolvency  or  bankruptcy  of  the  corporation,  the  de- 
fense is  valid  against  the  assignee  of  the  corporation."  Again,  Dillon,  J.,  in 
•Upton  v.  Englehart,  3  Dill.  496,  499,  uses  the  following  language:  "The 
«ffect  of  fraud  practiced  to  induce  a  contract  to  subscribe  to  stock  or  pur- 
•chase  shares  is,  as  respects  the  company  and  the  person  deceived,  the  same 
«s  in  other  contracts,  with  the  modifications  arising  from  the  peculiar  nature 
•of  the  transaction  as  to  repudiating  or  rescinding  the  contract ";  but  he  con- 
tinues, page  501:  "The  proposition  is  not  a  sound  one,  that  the  right  of  a 
j)erson,  who  has  been  drawn  into  the  purchase  of  stock  by  the  fraud  of  a 
company  or  its  agents,  to  relief  is  as  great  against  creditors  as  it  would  bo 
Against  the  company.  If  the  contest  is  with  the  company,  it  is  essentially 
one  with  the  alleged  share-holder's  own  partners  or  associates,  and  if  their 
•corporate  respresentative  or  its  agents  have  practiced  a  fraud  upon  him,  ho 
ia  entitled  to  relief  against  it.     Bub  if  a  person  has  accepted  a  certificate  of 
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stock,  aud  becomej,  to  all  external  appearance,  a  stockholder,  persons  may 
have  become  creditors  of  the  company  on  the  faith  of  his  membership,  and 
ill  law  are  presumed  to  do  so,  and  as  they  cannot  know  the  manner  in  which 
lie  waa  induced  to  become  a  stockholder,  there  is  ground  to  maintain  that  as 
to  them  the  matter  is  immaterial."  It  is  therefore  settled  that  if  a  share- 
holder, whose  subscription  was  obtained  through  the  fraud  of  the  company's 
agents,  has  not  been  vigilant  in  discovering  the  fraud  and  in  repudiating  the 
contract,  it  will  be  no  defense  as  to  creditors  of  the  corporation,  and  that 
in  general  it  will  be  too  late  for  him  to  set  up  the  fraud  after  the  corporation 
Las  become  insolvent  or  bankrupt:  Ojilvie  v.  Knox  las.  Co.,  22  How.  380; 
Upton  V.  Tribilcock,  91  U.  S.  45;  Chuhb  v.  Upton,  95  Id.  665,  667;  Upton  v, 
Eiujlchart,  3  Dill.  496;  Farrar  v.  WdOcer,  3  Id.  506,  note;  Upton  v.  Jachson,  1 
Flipp.  413;  Upton  v.  Hansbrough,  3  Biss.  417;  note  to  Germantown  Passenger 
li'y  V.  Filler,  100  Am.  Dec.  556;  see  also,  in  England,  under  the  companies 
acts,  Oalces  v.  Tunjuand,  L.  R.  2  H.  L.  325,  the  leading  case;  Stone  v.  City 
and  County  Bank,  L.  R.  3  C.  P.  D.  307;  Henderson  v.  Itoyal  British  Bank,  7  El. 
&  B.  356;  Dosselt  v.  Harding,  1  Com.  B.,  N.  S.,  524;  Parvls  v.  Harding,  1  Id. 
533;  Daniell  v.  Royal  British  Bank,  1  Hurl.  &  N.  681;  Reese  River  etc.  Mln.  Co. 
V,  Smith,  L.  R.  4  IT.  L.  64;  McNeilVs  Case,  L.  R.  10  Eq.  503;  Pugh  and  Shar- 
mans  Case,  L.  R.  13  Eq.  572;  Wright's  Case,  L.  R.  7  Ch.  00;  Peel's  Case,  L.  R. 
2  Ch.  674;  Houldsiuorth  v.  City  of  Glasgow  Bank,  L.  R.  5  App.  Cas.  317;  In  re 
^tna  Ins.  Co.,  6  I.  R.  Eq.  298;  also  BrochwelVs  Case,  4  Drew.  205;  Ayre's 
Case,  25  Beav.  513;  Blake's  Case,  34  Id.  639;  and  see,  further,  Thompson's 
Liability  of  Stockholders,  sees.  143-150;  2  Morawetz  on  Corporations,  sees. 
839,  840;  Taylor  on  Corporations,  sec.  744;  Saffold  v.  Barnes,  39  Miss.  399; 
Schaeffer  v.  Alistiourl  Home  Ins.  Co.,  46  Mo.  248;  Briggs  v.  Cornwelt,  9  Diily, 
436;  Turner  v.  Grangers'  L.  ds  11.  Ins.  Co.,  65  Ga.  649;  38  Am.  Rep.  801; 
Hamilton  v.  Grangers'  L.  tie  H.  Ins.  Co.,  67  Ga.  145.  Some  of  the  authorities 
seem  to  favor  the  view  that  in  no  case  can  fraud  in  obtaining  the  subscrip- 
tion be  set  up  by  tlio  subscriber  after  the  insolvency  or  bankruptcy  of  the 
corporation.  This  may  be  true  under  the  English  companies'  act  of  1862, 
by  which  it  appears  a  creditor  is  entitled  to  hold  every  share-holder  whose 
name  is  on  the  register  of  the  company  at  the  time  proceedings  are  instituted 
to  wind  up  the  company  for  insolvency;  but  in  America  there  seems  to  be  no 
reason  for  the  universality  of  the  rule.  Tlius  in  Upton  v.  Englehart,  3  Dill. 
496,  505,  Dillon,  J.,  remarks:  "I  am  inclined  to  the  opinion  that  if  a  com- 
pany has  fraudulently  misrepresented  or  concealed  material  facts,  and  thus 
drawn  an  innocent  person  into  the  purchase  of  stock,  he  at  the  time  being 
guilty  of  no  want  of  reasonable  caution  and  judgment,  and  afterwards  guilty 
of  no  laches  m  discovering  the  fraud,  and  ho  thereupon  without  delay  noti- 
fies the  company  that  lie  repudiates  the  contract  and  offers  to  rescind  the 
purchase,  these  facts  concurring,  I  am  inclined  to  the  opinion  that  the  bank- 
ruptcy of  the  company  subsequently  appearing  will  not  enable  the  assignee 
to  insist  that  the  purchase  of  stock  is  binding  upon  him." 

It  is  unnecessary  to  stop  to  inquire  what  constitutes  fraud  within  the 
meaning  of  the  foregoing  rules:  See  note  to  Parker  v.  Thomas,  81  Am.  Dec. 
385.  However,  it  may  here  be  noticed  that  misrepresentations  by  the  agent 
of  a  corporation  as  to  the  uon-assessability  of  its  stock,  beyond  a  certain 
amount,  being  held  to  be  a  misrepresentation  of  law  and  not  of  fact,  cannot 
be  availed  of  by  a  subscriber  in  a  suit  against  him  by  the  assignee  in  bank- 
ruptcy of  the  corporation  to  enforce  his  unpaid  subscriptions:  Upton  v.  Tri- 
bilcock, 91  U.  S.  45.  But  it  is  possible  for  the  agent  of  a  corporation,  formed 
in  one  state,  to  make  fraudulent  repi-esentations  concerning  the  laws  of  an- 
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other  state,  and  the  provisions  of  the  charter  of  the  corporation  granted 
therein,  to  the  effect  that  the  stock  is  non-assessable;  and  if  the  subscriber 
relied  thereon,  he  is  entitled,  in  the  absence  of  laches  and  acquiescence,  to 
resist  further  payment:  Upton  v.  Englehart,  3  Dill.  496,  501. 

The  case  of  a  subscription  entered  into  under  a  mistake  of  fact  is  prob- 
ably governed,  as  far  as  creditors  are  concerned,  by  the  same  general  prin- 
ciples which  govern  the  case  of  fraud.  In  order  to  take  advantage  of  it, 
the  subscriber  would  be  obliged  to  act  promptly.  But  in  an  action  against  a 
Bubscriber,  brought  by  the  assignee  of  a  bankrupt  corporation,  to  recover  for 
unpaid  subscriptions,  it  is  no  defense  for  the  subscriber  to  show  ignorance 
on  his  part  of  the  condition  and  circumstances  of  the  company  at  the  time 
of  subscribing:  Payson  v.  Withers,  5  Biss.  269;  and  of  course  it  would  be  no 
defense  that  he  was  ignorant  of  the  legal  effect  of  the  subscription  contract 
which  he  signs:  'Meic  Albany  etc.  R.  li.  v.  Fields,  10  Ind.  187;  dlear  v.  A^eip- 
castle  etc.  R.  R.,  9  Id.  488;  see  also,  on  this  question,  Thompson's  Liability 
of  Stockholders,  sec.  144;  Cook  on  Stock  and  Stockholders,  sec.  196. 

Stockholders  cannot  Set  off  Debts  Due  Them  by  Insolvent  Cobpoba- 
TioN  WHEN  Sued  fob  Unpaid  Sxjbscriptions. —  Since  if  a  corporation  is  in- 
solvent, each  creditor  is  equitably  entitled  to  receive  a  ratable  share  of  its 
assets,  it  follows  that  in  a  suit  by  judgment  creditors  of  an  insolvent  corpo- 
ration, whose  executions  have  been  returned  unsatisfied,  or  by  the  assignee  of 
a  corporation  in  bankruptcy  or  insolvency,  or  for  the  benefit  of  creditors,  to 
compel  the  payment  of  unpaid  subscriptions,  stockholders  cannot  set  off 
debts  due  them  by  the  corporation:  Cook  on  Stock  and  Stockholders,  sec. 
193;  Thompson's  Liability  of  Stockholders,  sees.  382  et  seq. ;  2  Morawetz  on 
Corporations,  sec.  861 ;  Taylor  on  Corporations,  sec.  729;  2  Waterman  on  Cor- 
porations, 130;  Sawyer  v.  Hoag,  17  Wall.  610;  Scammon  v.  Kiml)all,92  U.S. 
362,  366;  Scovill  v.  Thayer,  105  Id.  143;  Wilbur  v.  Stockholders  of  Glen  Iron 
Works,  18  Nat.  Bank.  Reg.  178;  13  Phila.  479,  492;  Singer  v.  CH,ven,61  Iowa, 
93;  Willams  v.  Traphagen,  38  N.  J.  Eq.  57;  Lawrences.  Nelson,  21  N.Y.  158; 
Jlillier  v.  Allegheny  County  M.  Ins.  Co.,  3  Pa.  St.  470;  Macugnie  Sav- 
ings Bank  v.  Bastian,  11  Rep.  785  (Pa.)  ;  compare  Jarman's  Adm'r  v. 
Benton,  79  Mo.  148,  Webber  v.  Leighton,  8  Mo.  App.  502,  Merchants'  Ins. 
Co.  v.  Hill,  12  Id.  148,  Simmons  v.  Hernan,  17  Id.  444,  in  which  the  liability 
for  unpaid  stock  was  enforced  in  a  special  statutory  manner,  and  the  set- 
off allowed.  The  above  rule  applies  in  England  to  limited  companies  in 
winding  up  under  the  act  of  1862;  GrisselVs  Case,  L.  R.  1  Ch.  528,  536; 
Barnett's  Case,  L.  R.  19  Eq.  449;  Calisher's  Case,  L.  R.  5  Eq.  214;  Black 
d  Co.'s  Case,  L.  R.  8  Ch.  254;  Mulford's  Case,  L.  R.  14  Ch.  D.  634;  Gill's 
Case,  L.  R.  12  Ch.  D.  755 ;  but  this  is  by  virtue  of  statute.  "  The  debts 
must  be  mutual,"  says  Miller,  J.,  in  Savyyer  v.  Eoag,  supra, — "  must  be  in 
the  same  right.  The  case  before  us  is  not  of  that  character.  The  debt 
which  the  appellant  owed  for  his  stock  was  a  trust  fund,  devoted  to  the  pay- 
ment of  all  the  creditors  of  the  company.  As  soon  as  the  company  became 
insolvent,  and  this  fact  became  known  to  the  appellant,  the  right  of  set-off 
for  an  ordinary  debt  to  its  full  amount  ceased.  It  became  a  fund  belong- 
ing equally,  in  equity,  to  all  the  creditors,  and  could  not  be  appropriated 
by  the  debtor  to  the  exclusive  payment  of  his  own  claim."  "  To  permit  hira 
to  set  off  the  debt  due  him,"  says  the  court,  in  Williams  v.  Traphagen, 
tupra,  "  would,  where  the  corporation  is  insolvent,  manifestly  give  him  a 
preference  as  a  creditor.  To  this  he  is  not  entitled."  So  if  a  judg- 
ment creditor  of  a  corporation  who  files  a  bill  against  stockholders  to 
reach  the  unpaid  balance  due  on  their  subscriptions  is  himself  also  a  stock- 
holder, he  must  contribute  pari  passu  with  the  defendants  towards  the  liqui' 
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dation  of  his  demand:  Bisget  v.  Kentucky  Biver  N'av.  Co.,  15  Fed.  Rep.  353. 
But  in  Wilbur  V.  Stockholders  0/  Olen  Iron  Works,  supra,  it  was  held  that  if  tha 
stockholders  prove  their  debts  in  bankruptcy,  deductions  equal  to  their  esti- 
mated respective  dividends  might  perhaps  be  mado  from  the  amounts  of  th© 
assignee's  demands  against  them  respectively  as  stockholders. 

See  post,  this  note,  as  to  the  right  of  set-oflF  in  actions  by  creditors  of  cor- 
porations to  enforce  the  statutory  liability  of  stockholders  for  the  corporate 
debts. 

Stockholders  are  E.stopped  from  ArrACKiNo  Validity  of  Corporatb 
Okoanizatio.n,  etc.,  in  Suit  to  Compel  Payment  of  Unpaid  Subscrip- 
tions. —  In  a  suit  by  or  on  behalf  of  creditors  of  a  corporation  to  compel  th© 
payment  by  stockholders  of  unpaid  subscriptions,  it  is  no  defense  that  th© 
corporation  was  not  legally  organized.  Having  dealt  with  it  as  a  valid  organi- 
zation, they  are  estopped  from  alleging  that  it  is  not,  for  the  purpose  of  re- 
lieving themselves  from  liability:  Upton  v.  Hansbrough,  3  Biss.  417;  Oajfv. 
Fleslier,  33  Ohio  St.  107;  this  is  especially  true  where  subscribers  have  been 
active  participants  in  the  management  of  the  company's  affairs  for  years: 
HickUng  v.  Wilson,  104  111.  54;  and  although  a  corporation  was  ousted  from 
the  franchise  of  being  a  corporation,  on  quo  warranto  it  was  hebl  that  "th© 
rights  of  the  creditors  of  the  company  and  the  liabilities  of  the  stockholders 
in  respect  to  the  paymeut  of  the  creditors  were  not  affected  by  the  judgment 
of  ouster  ":  Rowland  \.  Header  Furniture  Co.,  38  Ohio  St.  269,  272.  On  th© 
other  hand,  a  creditor  cannot  attack  the  validity  of  a  corporate  organization 
for  the  purpose  of  holding  its  members  individually  liable  for  his  clai:n,  as 
members  of  an  unincorporated  association:  Laflin  etc.  Powder  Co.  v.  Sinsheimerf 
40  Md.  315;  24  Am.  Rep.  522.  On  the  same  principle,  where  the  stock  of  a 
corporation  was  attempted  to  be  increased,  those  who  become  subscribers  to 
or  purcha:;er3  thereof  are  estopped  from  denying  the  regularity  of  the  pro- 
ceedings by  which  it  was  increased:  Chubb  v.  Upton,  95  U.  S.  6G5;  Upton  v. 
IJansbroxigh,  3  Biss.  417;  Uptonv.  Jackson,  1  Flipp.  413;  especially  where  they 
retain  their  stock,  and  continue  to  participate  in  the  profits  of  the  company, 
without  denying  their  membership:  Payson  v.  Withers,  5  Biss.  2G9;  Payson  v. 
Stoever,  2  Dill.  427.  Z^or  is  it  any  defense  that  the  subscription  is  not  land- 
ing because  the  whole  authorized  stock  was  never  subscribed  for:  Farnswoi-th 
V.  RobUns,  30  Minn.  309;  S.  P.,  HicUing  v.  Wilson,  104  111.  54.  But  in  Sco- 
till  V.  Thayer,  105  U.  S.  143,  it  was  held  that  certificates  of  stock  issued  ia 
excess  of  the  limit  imposed  by  the  charter  of  a  corporation  were  void,  and 
the  holders  of  them  were  not  entitled  to  the  rights  nor  subject  to  the  liabili- 
ties of  holders  of  authorized  stock;  and  a  holder  was  not  estopped  from  set- 
ting up  the  invalidity  of  such  unauthorized  stock,  in  an  action  against  him  to 
recover  the  balance  unpaid  thereon,  by  the  fact  that  he  attended  the  meet- 
ing at  which  it  was  voted  to  issue  the  same,  or  that  he  received  and  held  cer- 
tificates therefor,  or  that  the  officers  and  agents  of  the  company  represented 
its  capital  to  be  equal  to  the  amount  of  both  its  authorized  and  unauthorized 
stock. 

As  to  estoppels  in  actions  by  creditors  of  corporations  to  enforce  the  statu- 
tory personal  liability  of  stockholders,  see  post,  this  note. 

Statute  of  Limitations  does  not  Run  against  Creditors'  Claims  for 
Unpaid  Subscriptions  until  Call  is  Made  or  Corporation  Ceases  to 
BE  Going  Concern.  —  Lapse  of  time,  in  accordance  with  a  general  prini-i- 
ple  of  equitable  jurisprudence,  may  preclude  creditors  of  a  corporation  fmui 
coming  into  equity  to  compel  the  payment  by  stockholders  of  unpaid  sub- 
scriptions: Oilmore's  Ex'rs  v.  Bank  of  Civjdnnati,  8  Ohio,  62;  and  in  order 
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that  other  creditors  of  a  corporation  may  participate  in  the  benefits  of  a  suit 
brought  by  one  creditor  to  enforce  the  payment  of  a  subscription  to  th« 
capital  stock,  they  must  bo  guilty  of  no  laches  in  asserting  their  rights  and 
complying  with  the  conditions  imposed  by  the  court  as  to  participation: 
Thompson  v.  lieno  Sav.  Bank,  19  Nev.  291. 

It  has  been  asserted  that  a  creditor  of  a  corporation  will  be  barred  by  the 
statute  of  limitations  from  proceeding  against  stockholders  for  unpaid  sub- 
scriptions whenever  the  company  itself  would  be  barred:  SotUh  Carolina  M/g. 
Co,  V.  Bank  qf  South  Carolina,  6  Rich.  Eq.  227;  but  in  McGinnis  v.  Barnes,  23 
Mo.  App.  413,  it  was  held  that  when  any  part  of  the  capital  stock  of  a  corpora- 
tion remains  unpaid  in  a  stockholder's  hands,  he  is  a  trustee  thereof  for  the 
corporate  creditors  until  their  claims  are  satisfied;  and  the  statute  of  limita- 
tions, as  it  affects  the  relations  between  stockholders  and  creditors,  is  to  be 
considered,  and  not  as  it  affects  the  relations  between  stockholders  and  cor- 
poration; consequently,  although  the  statute  may  have  run  against  the  right 
of  the  corporation  to  enforce  a  stockholder's  liability  for  unpaid  subscriptions, 

—  running,  for  instance,  from  the  time  of  the  dissolution  of  the  corporation, 

—  a  creditor  may  have  a  subsisting  cause  of  action  against  the  stockholder, 
the  statute  running  from  the  time  his  claim  became  due  and  payable.  At 
all  events,  if  stock  is  payable  on  call,  as  is  usually  the  case,  the  statute  of 
limitations  does  not  run  against  the  right  of  creditors  to  enforce  payment  of 
unpaid  subscriptions  until  a  valid  call  has  been  made  by  the  directors  of  the 
corporation  or  by  a  court  of  competent  jurisdiction,  or  at  least  some  au- 
thorized demand  has  been  made  upon  the  share-holder,  or  perhaps,  otherwise, 
until  the  corporation  has  notoriously  ceased  to  be  a  going  concern:  Taylor  on 
Corporations,  sec.  709;  Thompson's  Liability  of  Stockholders,  sec.  291;  Cook 
on  Stock  and  Stockholders,  sec.  195;  Scovill  v.  Thayer,  105  U.  S.  143,  155; 
Curry  v.  Woodward,  63  Ala.  371;  Harmon  v.  Page,  02  Cal.  448;  Olena  v. 
Saxton,  63  Id.  353;  Glenn  v.  Williams,  GO  Md.  93;  Payne  v,  Bullard,  23  Miss. 
88;  55  Am.  Dec.  74;  Tliompson  v.  Reno  Sav.  Bank,  19  Nev.  171;  post,  p.  881; 
Allibonev.  Hager,  4G  Pa.  St.  48;  Olenn  v.  Dorsheimer,  23  Fed.  Rep.  C95;  24 
Id.  536;  Glenn  v.  Priest,  28  Id.  907;  compare  Hightovxr  v.  Tliornton,  8  Ga. 
486,  502;  52  Am.  Dec.  412,  424;  First  National  Bank  v.  Greene,  64  Iowa, 
445.  A  call  made  by  a  court  of  competent  jurisdiction,  as  a  court  of 
chancery  or  of  bankrujitcy,  has  the  same  effect  to  set  the  statute  in  mo- 
tion as  if  made  by  the  officers  of  the  corporation:  Glenn  v.  Saxton,  Glenn 
V.  Williams,  Scovill  v.  Thayer,  supra.  In  Glenn  v.  Dorsheimer  and  Olenn 
V.  Priest,  supra,  it  was  expressly  held  that  where  an  insolvent  corpora- 
tion assigned  all  its  property  to  trustees  for  the  benefit  of  creditors,  in- 
cluding unpaid  stock  subscriptions,  and  ceased  to  do  business,  the  liability 
of  the  stockholders  upon  their  subscriptions  became  absolute,  and  the  stat- 
ute of  limitations  began  to  run  in  their  favor  at  once,  or  within  a  reasonable 
time  thereafter,  as  against  the  creditors  and  assignees.  Dicta  in  the  follow- 
ing cases  also  support  the  view  that  the  statute  is  set  in  motion  by  a  noto- 
rious disbandonment  of  the  company  and  cesser  of  business:  Curry  v. 
Woodvxii-d,  Harmon  v.  Page,  Payne  v.  Bullard,  supra;  see  also  Mitchell  v. 
Beckman,  64  Cal.  117;  but  in  Glenn  v.  Semple,  80  Ala.  159,  60  Am.  Rep.  92, 
it  was  held  that  where  a  corporation,  becoming  embarrassed,  executed  a 
deed  of  assignment  for  the  benefit  of  creditors,  not  having  called  in  all  the 
stock  subscribed,  the  statute  did  not  begin  to  run  in  favor  of  the  stock- 
holders from  the  date  of  the  assignment,  but  from  the  time  a  decree  is  after- 
wards rendered  by  a  court  of  equity  making  an  assessment,  Somerville,  J., 
saying:  "  We  cannot  see  that  the  cessation  of  business  by  the  company,  and 
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the  assignment  of  its  assets,  can  operate  on  any  jast  principle  to  set  in  mo> 
tion  the  running  of  the  statute  of  limitations  in  favor  of  stockholders,"  criti- 
cising some  remarks  in  Curry  v.  Woodward,  supra:  however,  in  this  case, 
there  seemcJ  to  have  been  no  proof  of  adisbandoament:  See  Mr.  Tliomp?on'» 
views  on  this  question  in  Thompson's  Liability  of  Stockholders,  sec.  291. 

See  further,  post,  this  note,  for  the  questions  concerning  the  statute  of 
limitations  in  actions  by  creditors  of  corporations  to  enforce  the  statutory 
liability  of  stockholders  for  corporate  debts. 

Miscellaneous  Defenses  in  Suit  against  Stockholders  to  Reach 
Unpaid  Subsckiptions. — If  calls  were  made  and  remained  unpaid  prior  to 
the  bankruptcy  of  a  stockholder,  undoubtedly  they  would  be  covered  by  his 
discharge  in  bankruptcy;  but  such  discharge  is  no  bar  to  an  action  for  an  in- 
stallment subsequently  called  for,  the  unpaid  and  uncalled  subscription  not 
constituting  such  a  debt  or  liability  as  is  provable  against  his  estate  in  bank- 
ruptcy: Glenn  v.  Horoard,  65  Md.  40.  As  to  whether  or  not  the  discharge  of 
a  stockholder  in  bankruptcy  or  insolvency  will  a£fect  his  statutory  liability 
for  corporate  debts,  see  post. 

A  tender  during  the  solvency  of  a  corporation  by  a  subscriber  to  its  stock 
of  the  full  amount  of  his  subscription,  and  a  demand  for  the  issue  of  a  cer- 
tificate, which  were  refused  without  legal  cause,  it  is  held,  extinguished  th& 
obligation  to  pay  the  subscription,  as  against  the  assignee  of  the  corporation, 
when  it  afterwards  became  insolvent:  Potts  v.  Wallace,  32  Fed.  Rep.  272. 

Tlie  mere  change  of  the  name  of  a  corporation  does  not,  of  course,  relieve 
a  stockholder  from  liability  for  unpaid  subscriptions:  Olenn  v.  Springs,  26 
Fed.  Rep.  494;  Blackburn's  Case,  8  De  Gex,  M.  &  G.  177;  Thompson's  Lia- 
bility of  Stockholders,  sec.  111. 

"Who  are  Stockholders,  Liable  to  Creditors  fob  Unpaid  StrsscRiP- 
TlONs.  — Stockholders  may  become  such  either  by  original  subscription,  by 
direct  purchase  from  the  corporation,  or  by  subsequent  transfer  from  the 
original  holders:  See  Webster  v.  Upton,  91  U.  S.  65,  67,  per  Strong,  J.  The 
questions  arise.  When  does  the  liability  to  creditors  for  unpaid  subscriptions 
originally  attach,  and  when  does  the  liability  cease,  if  at  all,  by  subsequent 
transfer?  or,  in  other  words.  Who  are  the  stockholders  to  be  held  liable  to 
creditors  for  the  sums  remaining  unpaid  on  the  stock?  It  is  not  proposed  to 
here  discuss  the  general  questions  relating  to  subscriptions  to  stock,  which  will 
be  found  treated  in  the  note  to  Parker  v.  Thomas,  81  Am.  Dec.  392,  but  to 
notice  simply  those  rules  which  specially  concern  the  subject  in  hand.  It 
may  be  premised  that  stockholders  are  equally  liable  for  unpaid  subscriptions, 
whether  they  became  such  by  original  subscription  or  by  subsequent  transfer: 
Ward  v.  Oriswoldi-ille  Mfij.  Co.,  16  Conn.  593,  598;  Webster  v.  Upton,  91  U.  S. 
65,  69.  But  plainly,  to  constitute  one  a  subscriber,  he  must  either  subscribe 
himself  or  authorize  some  one  to  subscribe  for  him,  or  afterwards  ratify  the 
unauthorized  subscription  made  in  his  name:  McClelland  v.  Wldteley,  11  Biss. 
444;  15  Fed.  Rep.  322;  but  if  one  signs  a  subscription-book  for  stock  in  a  con- 
templated corporation  to  induce  others  to  subscribe,  leaving  the  amount  of  his 
own  subscription  in  blank,  it  is  but  fair  to  hold  that,  as  to  creditors  of  the  com- 
pany, he  thereby  impliedly  authorizes  those  empowered  to  take  subscriptions 
to  fill  up  the  blank,  and  when  so  done,  such  subscriber  will  be  estopped  from 
questioning  their  authority  so  to  do:  Jetoell  v.  Pock  River  Paper  Co.,  101 
111.  57. 

It  is  settled  that  an  express  promise  to  pay  the  unpaid  balance  is  not 
necessary  to  render  either  the  original  holder  or  the  subsequent  transferee  of 
the  stock  liable  therefor:  Ufion  v.  Tribilcock,  91  U.  S.  45;   Webster  v.  Upton, 
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91  Id.  65,  G9;  Sagory  v.  Duhoi.^,  3  Sand.  Cli.  4G6;  Dayton  v.  Borst,  31  N.  Y. 
435;  Merrimae  Min.  Co.  v.  Levy,  54  Pa.  St.  227;  93  Am.  Dec.  697;  with  the 
exception  of  two  or  three  New  England  States:  See  Cook  on  Stock  and 
Stockholders,  sees.  68,  69.  "An  express  promise,"  says  Strong,  J.,  in  Webster 
V.  Upton,  supra,  "is  almost  unknown,  except  in  the  case  of  an  original  sub- 
scription; and  oftener  than  otherwise  it  is  not  made  in  that.  The  subscriber 
merely  agrees  to  take  stock.  He  does  not  expressly  promise  to  paj  for  it. 
Practically,  then,  unless  the  ownership  of  such  stock  carries  with  it  the  legal 
duty  of  paying  all  legitimate  calls  made  during  the  continuance  of  the  owner- 
ship, the  fund  held  in  trust  for  creditors  is  only  that  portion  of  each  share 
which  was  paid  prior  to  the  organization  of  the  company;  in  many  cases 
not  more  than  five  per  cent;  in  the  present,  only  twenty."  And  again,  ho 
says:  "If  the  law  implies  a  promise  by  the  original  subscribers  to  pay  the 
full  par  value  when  it  may  be  called,  it  follows  that  an  assignee  of  the  stock, 
when  he  has  come  into  privity  with  the  company  by  having  stock  transferred 
to  him  on  the  company's  books,  is  eqiaally  liable. " 

In  general,  "the  acceptance  and  holding  of  a  certificate  of  shares  ia  an  in- 
corporation makes  the  holder  liable  to  the  responsibilities  of  a  share-holder  ": 
Upton  v.  TnUlcoch,  91  U.  S.  45,  47;  Chubb  v.  Upton,  95  Id.  665;  Sanger  v. 
Upton,  91  Id.  56;  Thompson's  Liability  of  Stockholders,  sec.  105;  but  a  cer- 
tificate in  favor  of  an  original  subscriber,  or  a  new  certificate  in  favor  of  the 
subsequent  purchaser,  is  not  necessary  to  render  him  liable  for  unpaid  bal- 
ances: Hawley  v.  Upton,  102  U.  S.  314;  Upton  v.  Burnham,  3  Biss.  431,  520; 
Farrar  v.  Walker,  3  Dill.  506,  note;  Haskell  \.  Sells,  14  Mo.  App.  91;  and  see 
Cook  on  Stock  and  Stockholders,  sec.  192;  Thompson's  Liability  of  Stock- 
holders, sec.  106;  note  to  Franklin  Class  Co.  v.  Alexander,  9  Am.  Dec.  90; 
note  to  Freeland  v.  McCullough,  43  Id.  697;  and  the  same  is  truo  where  one 
is  sought  to  be  held  individually  liable  as  a  stockholder  for  the  debts  of  a 
corporation,  under  statute:  See  Mitchell  v.  Becknian,  64  Cal.  117;  Corwith  v. 
Culver,  69  111.  502;  Chaffin  v.  Cummings,  37  Me.  76,  83;  Haloes  v.  Anglo-Saxon 
Petroleum  Co.,  101  Mass.  385,  395;  111  Id.  200;  Schaeffer  v.  Missouri  Home 
Ins.  Co.,  46  Mo.  248;  Spear  v.  Crawford,  14  Wend.  20;  28  Am.  Dec.  513; 
Burr  V.  Wilcox,  22  N.  Y.  551;  Wheeler  v.  Millar,  90  Id.  353;  Kcyscr-v.  Hitz, 
2  Mackey,  473;  and,  of  course,  a  subscriber's  liabilitj'  is  unafiected  by  his 
failure  to  meet  subsequent  calls:  Haskell  v.  Sells,  supra;  and  to  the  same  ef- 
fect as  regards  statutory  personal  liability,  see  Mitchell  v.  Beekman,  64  Cal. 
117;  Chajinv.  Cummings,  37  Me.  76,  83;  Schaeffer  v.  Missouri  Home  Ins.  Co., 
46  Mo.  248;  Spear  v.  Crawford,  14  Wend.  20;  28  Am.  Dec.  513;  Wheeler  v. 
Millar,  90  N.  Y.  353;  unless  his  stock  has  been  forfeited  therefor:  See  supra, 
"  Withdrawal  and  Release  of  Stockholders,  and  Forfeiture  of  Stock  as  Aflfecting 
Liability  for  Unpaid  Subscriptions";  note  to  Franklin  Class  Co.  v.  Alexander, 
9  Am.  Dec.  96;  note  to  Freeland  v.  McCullough,  43  Id.  699;  nor  is  it  material 
that  he  never  participated  in  any  of  the  business  meetings  of  the  corporation; 
Haskell  v.  Sells,  supra. 

A  honafde  transfer  of  stock,  perfected  upon  the  books  of  the  corporation, 
if  required,  discharges  the  transferrer  from  liability  to  the  corporation  and 
to  its  creditors,  for  installments  and  calls  becoming  due  thereafter:  ylZfen  v. 
Montgomei-y  R.  R.,  11  Ala.  437;  Billings  v.  Robinson,  54  N.  Y.  415;  Oilmore'a 
Ex'rs  V.  B  ink  of  Cincinnati,  8  Ohio,  62,  71;  Cook  on  Stock  and  Stockholders,  sec. 
255;  Thompson's  Liability  of  Stockholders,  sec.  210;  Taylor  on  Corporations, 
Bees.  747, 748;  unless,  of  course,  the  charter  or  some  general  statute  provides  that 
they  shall  continue  liable;  but  the  liability  of  a  subscriber  will  not  be  discharged 
by  an  informal  ex  parte  transfer,  not  entered  upon  the  books  of  the  company. 
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nor  recognized  by  it,  although  the  transfer  be  in  writing,  and  accompanied 
by  a  private  agreement  that  the  transferrer  should  not  be  liable  for  anything 
unpaid  on  the  shares:  BelCa  Appeal,  115  Pa.  St.  88;  2  Am.  St.  Rep.  532;  and 
where  neither  the  charter  nor  the  by-laws  of  a  corporation  declared  that  its 
shares  should  be  transferred  only  upon  its  books,  but  the  certificate  of  stock 
provided  that  the  shares  should  "be  transferable  only  on  the  books  of  the 
association,"  it  was  held,  in  an  action  brought  by  the  receiver  of  the  company 
for  unpaid  subscriptions,  that  the  liability  of  a  stockholder  continued  until  a 
transfer  was  made  on  the  books,  notwithstanding  he  had  previously  sold  and 
delivered  his  certificate  to  another,  who  had  drawa  the  dividends,  but  who 
had  not  had  the  stock  transferred  on  the  books  to  himself:  CuUinj  v.  Danierel, 
23  Hun,  339.  But  it  may  here  be  remarked  that  the  transfer  of  stock  does 
not  always  relieve  the  transferrer  from  his  statutory  personal  liability  for  the 
debts  of  the  corporation:  Seepos^  The  transfer  must  be  in  good  faith.  A 
stockholder  is  not  permitted  to  make  a  transfer  to  an  irresponsible  person  for 
the  purpose  of  escaping  liability  for  unpaid  subscriptions:  Rider  v.  Mortison, 
64  Md.  429,  444;  NcUJian  v.  Whitlocl;  9  Paige,  152;  Mandion  v.  Firemen's  /?w. 
Co.,  11  Rob.  (La.)  177;  note  to  Freeland  v.  McCuUough,  43  Am.  Dec.  699;  note 
to  Germantown  Passenger  Ry  v.  Filler,  100  Id.  556;  Cook  on  Stock  and  Stock- 
holders, sec.  265;  Thompson's  Liability  of  Stockholders,  sees.  211,  215;  2  Mora- 
wetz  on  Corporations,  sec.  858;  Taylor  on  Corporations,  sec.  749;  not  even 
with  the  consent  of  the  directors  of  the  corporation:  Nathan  v.  Whitlock, 
enpra.  "The  capital  stock,  embracing  both  paid  and  unpaid  subscriptions, 
is  a  trust  fund  for  the  benefit  of  creditors  and  share-holders,  and  it  would  be 
inconsistent  with  the  nature  of  such  a  trust  to  permit  subscribers  to  transfer 
their  ytock  to  insolvent  persons,  and  thus  escape  liability  for  the  payment  of 
their  subscription  ":  Rider  v.  Mwrison,  supra.  A  like  rule  prevails  in  case  of 
the  statutory  individual  liability  of  stockholders  for  the  debts  of  a  corpora- 
tion: See  Bowden  v.  Johnson,  107  U.  S.  291;  Bowden  v.  Santos,  1  Hughes,  158; 
Central  Agricultural  etc.  Ass'n  v.  Alahama  Oold  L.  Ins.  Co.,  70  Ala.  120;  Paine 
V.  Stewart,  33  Conn.  517;  Marcy  v.  Clark,  17  Mass.  330;  McClaren  v.  Franciscus, 
43  Mo.  452;  Provident  Savings  Inst.  v.  Jackson  Place  Skating  etc.  Rink,  52  Id. 
557;  V cillery.  Brown,  18  Hun,  571;  AuUman'a  Appeal,  98  Pa.  St.  605;  Dauchy 
V.  Brovm,  24  Vt.  197;  compare  Miller  v.  Or  eat  Republic  Ins.  Co.,  60  Mo.  65; 
and  see  also  the  following  cases,  in  which  the  transfer  was  taken  in  the  name 
of  an  irresponsible  person  by  the  purchaser  or  subscriber  for  the  purpose  of 
avoiding  statutory  liability:  Davis  v.  Stevens,  17  Blatchf.  259;  Case  v.  Small, 
4  Woods,  78;  10  Fed.  Rep.  722;  Castleman  v.  Holmes,  4  J.  J.  Marsh.  1;  Roman 
V.  Fry,  6  Id.  634;  but  see  Anderson  v.  Philadelphia  Warehouse  Co.,  Ill  U.  S. 
479;  Magrudery.  CoUton,  44  Md.  349;  HolyokeBanky.  Burnham,  UCush.  183. 
As  to  the  effect  of  a  transfer  under  the  Elnglish  companies'  acts,  see  Ilyam's 
Case,  1  De  Gex,  F.  &  J.  75;  Cosfcllos  Case,  2  Id.  302;  Budd's  Case,  30  Beav. 
143,  affirmed  in  3  De  Gex,  F.  &  J.  297;  Jessopp's  Case,  2  De  Gex  &  J.  638;  De 
Pa^'s  Case,  4  Id.  544;  Chinnock's  Case,  Johns.  714;  King's  Case,  L.  R.  6  Ch. 
199;  Harrisons  Case,  Id.  286;  Ex  parte  Kintea,  L.  R.  5  Ch.  95;  Gilbert'^  Case, 
I.l.  559;    William's  Case,  L.  R.  1  Ch.  D.  576. 

As  a  stockholder  is  discharged  from  liability  for  future  iustallments  and 
calls  by  a  valid  transfer  of  his  stock,  in  good  faith,  so  his  transferee  becomes 
responsible  for  installments  falling  due  and  calls  made  while  he  retains  the 
ownership  of  the  stock:  Webster  v.  Upton,  91  U.  S.  65,  72;  Upton  v.  Hans- 
brongh,  3  Biss.  417;  Mann  v.  Cun-ie,  2  Barb.  294;  Merrimac  Min.  Co.  v.  Levy, 
61  Pa.  St.  227;  93  Am.  Dec.  697;  Bell's  Appeal,  116  Pa.  St.  88;  2  Am.  St. 
Rep.  632;  Lane's  Appeal,  105  Pa.  St.  49,  61;  Cook  on  Stock  and  Stock- 
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holders,  sec.  256.  Tlie  obligation  to  make  good  unpaid  portions  of  tho  stock 
is  an  obligation  which  passes  with  the  stock  to  a  transferee,  the  original  holder 
being  relieved  from  further  liability,  unless,  in  exceptional  instancci,  the  orir;i- 
nal  holder  is,  notwithstanding,  liable  by  virtue  of  the  cliarter  or  some  geiieru,! 
statutory  provision.  Thus  where  a  statute  provides  that  "on  any  assign- 
ment, the  assignee  and  assignor  shall  each  bo  liable  for  any  installment  which 
may  have  accrued,  or  which  may  thereafter  accrue,"  while  an  assignment  of 
the  stock  may  operate  a  complete  transfer  of  title  as  between  assignor  and 
assignee,  it  does  not  release  the  assignor  from  his  liability  as  stockholder,  but 
he  remains  liable,  not  only  for  past  assessments,  but  for  any  future  assess- 
ments upon  the  stock,  though  the  assignee  becomes  liable  also:  McKim  v. 
Olenn,  66  Md.  479;  see  also  Belts  Appeal,  supra;  but  where  an  act  relating 
to  the  formation  of  corporations  provided  that  "all  sales  of  stock,  whether 
voluntary  or  otherwise,  transfer  to  the  purchaser  -all  rights  of  the  origitial 
holder  or  person  from  whom  the  same  is  purchased,  and  subject  such  pur- 
chaser to  the  payment  of  any  unpaid  balance  due  or  to  become  due  on  such 
stock;  but  if  the  sale  be  voluntary,  the  seller  is  still  liable  to  existing  credi- 
tors for  the  amount  of  such  balance,  unless  the  same  be  duly  paid  by  such 
purchaser,"  the  statute  applies  to  such  only  as  are,  or  have  been,  holders  of 
the  legal  title  to  the  stock:  Branson  v.  Oregonian  B'y,  10  Or.  278.  If  a  cor- 
poration accepts  as  a  stockholder  one  to  whom  stock  has  been  transferred, 
by  entering  his  name  upon  the  books,  whether  he  requested  it  to  do  so  or 
not,  or  whether  he  ever  assented  thereto,  he  then  becomes  liable  as  a  stock- 
holder for  the  unpaid  portion  of  the  stock:  Upton  v.  Burnham,  3  Biss.  520. 

A  creditor  is  entitled  to  hold  him  liable  as  a  stockholder  who  appears  to  be 
the  legal  owner  of  the  stock;  and  it  may  be  that  although  a  transfer  has 
taken  place,  no  change  has  been  made  upon  the  books  of  the  corporation,  so 
that  the  transferrer,  and  not  the  transferee,  will  be  liable:  See  Thompson's 
Liability  of  Stockholders,  sec.  178;  2  Morawetz  on  Corporations,  sec.  852. 
On  the  same  principle,  one  who  stands  upon  the  books  of  the  corporation  as 
a  stockholder  may  be  proceeded  against  for  the  recovery  of  any  sum  due 
upon  the  stock,  although  he  in  fact  holds  such  stock  as  trustee  for  another: 
Thompson's  Liability  of  Stockholders,  sec.  179;  2  Morawetz  on  Corporations, 
sec.  852;  Mann  v.  Currie,  2  Barb.  294;  iJcKim  v.  Glenn,  66  Md.  479;  Grew  v. 
Breed,  10  Met.  569,  576;  Hoare'a  Case,  2  Johns.  &  H.  229;  Bujj'a  Case,  2 
Drew.  &  S.  452;  William's  Case,  L.  R.  1  Ch.  D.  576;  Kings  Case,  L.  R.  6  Ch. 
196;  MUcliell's  Case,  L.  R.  9  Eq.  196;  Chapman  and  Barkers  Case,  L.  R.  3  Eq. 
361;  or  as  collateral  security  for  a  debt  of  the  transferrer:  Thompson's  Lia- 
bility of  Stockholders,  sec.  223;  2  Morawetz  on  Corporations,  sec.  852;  Tay- 
lor on  Corporations,  sec.  740;  Pullman  v.  Upton,  96  U.  S.  328;  and  a  like 
rule  prevails  in  actions  to  enforce  the  personal  liability  of  stockholders  for 
the  debts  of  a  corporation  under  statutory  provisions:  See  National  Bank  v. 
Case,  99  U.  S.  628;  Boicden  v.  Farmers'  etc.  Bank,  1  Hughes,  307;  Moore  v. 
Jo)ies,  3  Woods,  53;  Wheelock  v.  Kost,  77  111.  296;  Hale  v.  Walker,  31  Iowa, 
344;  Magi-uder  v.  Colston,  44  Md.  349;  Crease  v.  Bahcock,  10  Met.  524,  545; 
Grew  V.  Breed,  10  Id.  569,  576;  Holyoke  Bank  v.  Burnham,  11  Cush.  1S3; 
Johnson  v.  Sometinlle  Dyeing  Co.,  15  Gray,  216;  First  Nai.  Bank  v.  Ilingham 
Mfg.  Co.,  127  Mass.  563;  Erskine  v.  Loewenstein,  82  Mo.  301,  affirming  11  Mo. 
App.  595;  Adderly  v.  Storm,  6  Hill,  624;  Rosevelt  v.  Brovm,  11  N,  Y.  148; 
In  re  Empire  City  Nat.  Bank,  18  Id.  119,  223;  AuUman'a  Appeal,  98  Pa.  St. 
505.  The  books  of  the  company  are  prima  facie  evidence  of  the  ownership 
of  stock  in  those  whose  names  appear  thereon  as  stockholders:  Note  to 
Franklin  GIom  Co.  v.  Alexander,  9  Am.  Dec.  96;  Tumbull  v.  Payson,  95  U.  S. 
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418;  Olenn  y.  Springs,  26  Fed.  Rep.  494;  Cook  on  Stock  and  Stockholde'rs.. 
sec.  73;  Taylor  on  Corporations,  sec.  740;  but  one  who  appears  to  be  a  stock- 
holder upon  the  books  may  show  that  his  name  is  there  without  right  or  au- 
thority: Webster  v.  Upton,  91  U.  S.  65,  72.  A  similar  ruling  is  made  underr 
charters  and  general  statutes  imposing  a  personal  liability  upon  stockholders 
for  the  debts  of  the  corporation:  Hoagland  v.  Bell,  36  Barb.  57;  Thornton  v. 
Lane,  1 1  Ga.  459;  but  see  Mudgett  v.  Horrell,  33  Cal.  25,  which  denies  that 
the  books  are  admissible  in  evidence  at  all;  and  Stanley  v.  Stanley,  26  Me.. 
191,  which  holds  them  to  be  conclusive. 

Powers  of  Assignees  for  Benefit  of  Creditors,  of  Assignees  in' 
Bankruptcy,  and  of  Receivers,  with  Respect  to  Unpaid  Subscrip- 
tions. —  Unpaid  subscriptions  are  assets  which  a  corporation  may  assign- 
like any  other  choses  in  action,  and  they  will  pass  to  the  assignee  under  a 
general  assignment  for  the  benefit  of  creditors:  Note  to  Oermantown  Passenger 
H'y  V.  Filler,  100  Am.  Dec.  556;  2  Morawetz  on  Corporations,  sec.  819; 
Schockley  v.  Fisher,  75  Mo.  498;  Eppright  v.  Nickerson,  78  Id.  482;  Franklin  \. 
Menown,  10  Mo.  App.  570;  11  Id.  692;  Lionherger  v.  Broadway  Savings  Bank, 
10  Id.  499;  Haskell  v.  Sells,  14  Id.  91;  Oermantown  Passenger  B'y  v.  Fitler, 
60  Pa,  St.  124;  100  Am.  Dec.  546;  West  Chester  etc.  R.  R.  v.  Thomas,  2  Phila. 
344;  who  may  maintain  a  bill  in  equity  to  recover  them:  Lionherger  v.^ 
Broadway  Savings  Bank,  supra;  notwithstanding  certain  creditors  of  the  cor- 
poration had  proceeded  by  motion,  under  the  statute,  against  the  stockholders: 
Id.;  and  after  the  assignment  creditors  cannot  proceed  by  motion:  Fi-anklin- 
v.  Menown,  supra.  A  court  of  eqiiity  may  make  a  call  at  his  instance:  See 
Olenn  v.  Williams,  60  Md.  93;  which  is  binding  and  efiFective  upon  the 
stockholders  who  were  not  individually  parties  to  the  cause,  but  who  were 
represented  by  the  corporation:  Id.;  and  which  may  be  enforced  by  him 
in  another  state:  Id. 

Unpaid  subscriptions  also  pass  by  a  decree  in  bankruptcy  or  insolvency  of 
the  corporation  to  the  assignee,  who  represents  both  corporation  and  credi- 
tors, and  who  alone  can  enforce  the  liability  of  the  stockholders:  Note  to- 
Oermantown  Passenger  R'y  v.  Filler,  100  Am.  Dec.  553,  556;  Thompson's  Lia- 
bility of  Stockholders,  sec.  341;  Pay  son  v.  Stoever,  2  Dill.  427;  Lane  v.  Nicker- 
son, 99  m.  284;  Hurd  v.  Tallman,  60  Barb.  272;  Gilmore  v.  Bank  of  Cincinnati, 
8  Ohio,  71;  and  as  the  corporation  might  have  sued  a  stockholder  at  law  for 
his  unpaid  and  payable  subscription,  the  assignee  in  bankruptcy,  succeeding 
to  its  rights,  has  the  same  remedy:  Sanger  v.  Upton,  91  U.  S.  56.  It  is  well 
settled  that  a  court  of  bankruptcy  liJis  the  same  power  as  a  court  of  equity 
to  make  an  assessment  upon  the  stockholders:  2  Morawetz  on  Corporations, 
sec.  822;  Sanger  v.  Upton,  91  U.  S.  56;  Turnlmll  v.  Payson,  95  Id.  418;  Pay- 
son  v.  Stoever,  2  Dill.  427;  Wilbur  v.  SlockJiolders  of  Olen  Iron  Works,  18  Nat. 
Bank.  Reg.  178;  13  Phila.  479;  uotwithscanding  a  provision  in  the  contract  of 
subscription  and  in  the  stock  certificates  that  the  unpaid  balance  was  to  be  paid 
on  the  call  of  the  directors,  "when  ordered  by  a  vote  of  the  majority  of  the 
stockholders  themselves-":  Upton  v.  Hanshrough,  3  Biss.  417;  and  the  order 
of  the  court  directing  a  payment  is  conclusive  in  a  suit  by  the  assignee  to 
enforce  it:  Sanger  v.  Uplon,  91  U.  S.  56;  Webster  v.  Upton,  91  Id.  65,  71; 
Pullman  v.  Upton,  96  Id.  328,  329;  Payson  v.  Stoever,  2  Dill.  427;  and  it  is 
not  necessary  that  the  stockholders  should  have  received  actual  notice  of 
the  application  for  the  order:  Id.;  Upton  v.  Bumham,  3  Biss.  520;  Upton  v. 
Hanshrough,  3  Id.  417. 

If  a  receiver  has  been  appointed,  the  suit  to  compel  the  stockholders  to  pay 
their  unpaid  subscriptions  should  be  prosecuted  in  his  name,  unless  some 
Am.  St.  Hep.,  Vol.  III.  — i,3 
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snfficient  canse  ia  shown  to  the  contrary:  Thompson's  Liability  of  Stock* 
holders,  sec.  340;  Cook  on  Stock  and  Stockholders,  sec.  208;  2  Morawetz  on 
Corporations,  sec.  867;  Taylor  on  Corporations,  542;  note  to  Oermantown 
Paaaenger  B'y  v.  Fitter,  100  Am.  Dec.  533;  HigJitower  v.  Thornton,  8  Ga.  486; 
52  Am.  Dec.  412;  Hankine  v.  Elliott,  16  N.  Y.  377;  Cleveland  Rolling  Mill 
Co.  V.  Texas  etc.  B'y,  27  Fed.  Rep.  250.  A  court  of  chancery  may  make  a 
call  at  his  instance:  Olenn  v.  Soule,  22  Id.  417.  He  may  recover  the  balance 
unpaid  on  subscriptions  without  any  previous  call  having  been  made  by  the 
corporation:  Winana  v.  McKean  R.  R.  etc.  Co.,  6  Blatchf.  215;  but  to  enable 
him  to  sue  at  law,  a  call  or  assessment  by  the  corporation  itself  or  some  com- 
petent court  is  necessary:  Chandlery.  SiddCe,  3  Dill.  477;  Glenn  v.  Soule,  22 
Fed.  Rep.  417,  418;  Chandler  v.  Keith,  42  Iowa,  99.  The  order  is  binding, 
although  the  stockholders  are  not  made  actual  parties  to  the  proceedings: 
Glenn  v.  Soule,  supra;  but  see  Lamar  Ins.  Co.  v.  Hildreth,  55  Iowa,  248.  The 
receiver  or  assignee  in  bankruptcy  of  a  foreign  corporation  may  maintain  an 
action  against  a  resident  stockholder,  if  the  corporation  itself  could  have 
maintained  it  had  the  stockholder  been  a  citizen  of  the  state  in  which  it  was 
domiciled:  Thompson's  Liability  of  Stockholders,  sec.  81;  Cook  on  Stock  and 
Stockholders,  sec.  208;  Dayton  v.  Borst,  31  N.  Y.  435;  Patterson  v.  Lynde,  112 
HI.  196,  206. 

It  may  be  remarked  in  this  connection  that  the  statutory  liability  of  stock- 
holders is  not  an  asset  of  the  corporation,  and  therefore  cannot  be  assigned 
by  the  corporation  for  the  benefit  of  creditors:  Wright  v.  McCormach,  17  Ohio 
St.  86;  and  for  the  same  reason  it  cannot  be  enforced  by  the  assignee  in 
bankruptcy:  Butcher  v.  Marine  Nai.  Bank,  12  Blatchf.  435;  Bristol  v.  San- 
ford,  12  Id.  341;  or  by  the  receiver:  Jacobsonv.  Allen,  20  Id.  525;  12  Fed. 
Rep.  454;  Wincock  v.  Turpin,  96  111.  135;  Mason  v.  New  York  Silk  Mfg.  Co., 
27  Hun,  307;  Farnsworth  v.  Wood,  91  N.  Y.  308;  unless  the  statute  otherwise 
expressly  provides:  See  Walker  v.  Crain,  17  Barb.  11;  Herkimer  County  Bank 
V.  Furman,  17  Id.  116,  119;  Stoi-y  v.  Furman,  26  N.  Y.  214. 


Statutory  Liability  op  Stockholders  to  Creditors  for  Corporate 
Debts.  —  The  policy,  so  generally  existing  in  America,  of  imposing  a  greater 
or  different  liability  upon  stockholders  of  corporations  in  favor  of  corporate 
creditors  than  that  existing  under  the  rules  of  equity  for  unpaid  subscrip- 
tions has  been  very  fruitful  of  litigation. 

Stockholders  are  not  Individually  Liable  at  Common  Law  for 
Debts  of  Corporation.  —  At  the  common  law,  it  is  well  settled  that  the 
stockholders  or  members  of  a  corporation  are  not  individually  liable  for  its 
debts:  Note  to  Freeland  v.  McCullough,  43  Am.  Dec.  694;  note  to  Prince  v. 
Lynch,  99  Id.  433;  Cook  on  Stock  and  Stockholders,  sec.  212;  Thompson's 
Liability  of  Stockholders,  sec.  4;  Angell  and  Ames  on  Corporations,  sees.  591 
595;  Boone  on  Corporations,  sec.  126;  Field  on  Corporations,  sees.  55-74 
2  Morawetz  on  Corporations,  sees.  779,  869;  Taylor  on  Corporations,  sec 
700;  Smith  v.  Huckabee,  53  Ala.  191,  193;  Jones  v.  Jarman,  34  Ark.  323,  328 
Frencli  v.  Teschemaker,  24  Cal.  518,  540;  Green  v.  Beckman,  59  Id.  645,  648 
Ward  v.  Griswoldville  Mfg.  Co.,  16  Conn.  593,  699;  Shaw  v.  Boylan,  16  Ind. 
384;  Hampson  v.  Weare,  4  Iowa,  13,  15;  Adams  v.  Wiscasset  Bank,  1  Me.  361 
10  Am.  Dec.  88;  Vose  v.  Gi-ant,  15  Mass.  605;  Spear  v.  Grant,  16  Id.  9;  Trus 
Ues  of  Free  Schools  v.  Flint,  13  Met.  539,  541;  Gray  v.  Coffin,  9  Cush.   192 
Erickson  v.  Nesmith,  4  Allen,  233,  234;  Essex  Co.  v.  Lawrence.  MacMne  S/iop, 
10  Id.  362;  Mutlntanta  of  Norton  v.  Hodges,  100  Mass.  241;  Salt  Lake  City 
JfaL  Bank  v.  Hendrickson,  40  N.  J.  L.  52;  Freeland  v.  McCuUough,  1  Denio, 
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414,  422;  43  Am.  Dec.  685,  688;  Seymour  v.  Sturgesa,  26  N.  Y.  134;  Alwood  v. 
Rliode  Island  Agricultural  Bank,  1  R.  I.  376,  386;  Wooda  v.  Wicka,  7  Lea,  40, 
45;  SovUh  Carolina  Mfg.  Co.  v.  Bank  of  South  Carolina,  6  Rich.  Eq.  227;  Bird 
V.  Calvert,  '22  S.  C.  292,  296;  Walker  v.  Lewis,  49  Tex.  123;  Dauchyv.  Brown,  24 
Vt.  197;  Nimicky.  Mingo  Iron  Works  Co.,  25  W.  Va.  184,  199;  Teri-y\.  LiUle, 
101  U.  S.  216,  217;  United  States  v.  Knox,  102  Id.  422,  424;  Knower  v.  Haines, 
31  Fed.  Rep.  613,  514.  So  far  as  this  question  is  concerned,  the  corporation 
is  an  entity  distinct  from  its  members,  and  its  debts  are  therefore  not  the 
debts  of  its  members.  The  capital  stock  is  the  source  of  its  credit;  and  when 
the  share-holders  have  paid  in  the  capital  which  tliey  agreed  to  contribute, 
their  liability  ceases.  It  is  true,  as  has  been  shown  above,  that  unpaid  sub- 
scriptions may  be  reached  by  the  corporate  creditors  in  equity;  but  such  a 
proceeding  is  simply  to  reach  assets  of  the  corporation,  and  is  in  no  sense 
enforcing  a  personal  liability  for  its  debts.  Any  individual  liability  of  stock- 
holders for  the  debts  of  the  corporation  must  therefore  in  some  way  be  spe- 
cially imposed. 

Liability  fob  Debts  op  Corporations  can  be  Imposed  upon  Stock- 
holders,  A3  Such,  only  by  Constitutions,  Charters,  or  Statutes.  — 
Liability  for  the  debts  of  a  corporation  cannot  be  imposed  upon  non-assent- 
ing stockholders  or  members  by  a  mere  by-law,  in  the  absence  of  statute: 
Note  to  Freeland  v.  McCullough,  43  Am.  Dec.  694;  Trustees  of  Free  Schools  v. 
Flint,  13  Met.  539;  lieUl  v.  Eatonton  Mfg.  Co.,  40  Ga.  98;  2  Am.  Rep.  563; 
nor  by  a  resolution  adopted  by  the  governing  body  of  a  corporation :  Vincent 
V.  Chapman,  10  Gill  &  J.  279;  nor  does  any  personal  liability  attach  to  the 
stockholders  of  a  bank  by  reason  of  the  words  "individual  property  of  stock- 
holders liable,"  appearing  upon  the  face  of  bills  issued  by  it:  Lowry  v.  Inman, 
46  N.  Y.  119,  125;  and  the  fact  that  a  by-law  purporting  to  impose  an  indi- 
vidual liability  upon  the  stockholders  has  been  printed  and  distributed  to 
the  public  will  not  bind  the  stockholders  as  stockholders,  although  it  might 
possibly  as  individuals:  Beid  v.  Eatonton  Mfg.  Co.,  supra;  so,  it  seems,  if 
members  of  a  corporation  sign  a  by-law  which  pledges  them  to  be  liable  "  in 
their  individual  as  well  a.s  their  collective  capacity  "  for  all  moneys  lent  to 
the  corporation,  in  order  to  enable  the  corporation  to  obtain  a  loan,  and 
the  by-law  is  used  for  that  purpose,  it  gives  a  right  of  action  against  the 
signers  in  favor  of  one  who  was  induced  to  advance  money  upon  its  credit: 
Flint  V.  Pierce,  99  Mass.  68,  71;  and,  it  seems,  that  if  the  members  of  a  cor- 
poration, finding  it  unable  to  pay  all  its  debts,  agree  among  themselves  to 
contribute  proportionally  to  their  stock  to  make  good  the  deficit,  such  agree- 
ment is  binding  upon  them:  Ripley  v.  Sampson,  10  Pick.  371,  373;  but  an 
oral  promise  of  a  member  of  a  corporation  to  pay  its  debts,  being  within  the 
statute  of  frauds,  will  not  bind  him:  Trustees  of  Free  Schools  v.  Flint,  13  Met. 
539;  and  where  money  was  loaned  to  a  corporation  on  its  bond  and  mort- 
gage, and  the  stockholders  became,  by  contract,  sureties  for  the  repayment 
of  the  loan,  other  creditors  of  the  company  have  no  equity  to  compel  the 
lender  to  exhaust  his  remedy  against  the  sureties  before  resorting  to  the 
company  for  payment:  Sou^t  CaroUna  Mfg.  Co.  v.  Bank  of  South  Carolina,  6 
Rich.  Eq.  227.  While,  therefore,  a  stockholder  may  so  act  towards  credi- 
tors of  a  corporation,  by  means  of  a  by-law  or  otherwiao,  aa  to  be  estopped 
from  denying  an  individual  liability  to  the  creditors  who  have  relied  thereon, 
and  while  he  may  become  a  surety  for  the  corporation,  he  is  not,  properly 
speaking,  liable  as  a  stockholder  in  such  cases,  but  aa  an  individual.  And 
as  the  liability  for  the  debts  of  a  corporation  did  not  rest  upon  its  stock- 
holders or  members  at  the  common  law,  and  could  not  be  imposed  upon  them 
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as  such  by  a  by- law  of  the  company,  it  follows  that  the  liability  can  only 
arise  by  virtue  of  constitutional  provisions,  special  charters,  general  acts  of 
incorporation,  or  other  statutes.  Sometimes  the  liability  is  imposed  in  on* 
of  these  ways,  sometimes  in  another. 

See  further,  as  to  the  constitntionality  of  statutes  imposing  a  liability 
upon  stockholders  for  corporate  debts,  pos^,  "Legislative  Power  to  Impose, 
Repeal,  or  Modify  Statutory  Liability  of  Stockholders  for  Corporate  Debts. " 

Statutes  Imposing  Liability,  whether  Strictly  or  Liberally  Con- 
strued, —  Whether  the  provision  of  a  charter  or  other  statute  which  imposes 
a  personal  liability  upon  the  stockholders  of  a  corporation  for  the  payment 
of  its  debts  is  to  be  strictly  or  liberally  construed,  is  a  question  upon  which 
the  cases  are  not  agreed.  It  is  held  by  one  line  of  cases  that  such  provisions 
are  remedial,  and  therefore  should  be  liberally  construed:  Freeland  v.  Mc- 
Culloncjh,  1  Denio,  412;  43  Am.  Dec.  685;  Marion  Township  etc.  Draining  Co. 
V.  Norria,  37  Ind.  424,  429;  Oauchv.  Harrison,  12  HI.  App.  457,  461;  com- 
pare Carver  v,  Braintree  Mfg.  Co.,  2  Story,  432;  but  another  line  of  cases 
maintains  that,  being  in  derogation  of  the  common  law,  such  provisions 
should  be  strictly  construed:  Gray  v.  Coffin,  9  Cush.  192;  Dane  v.  Dane 
Mfg.  Co.,  14  Gray,  488,  489;  Potter  v.  Stevens  Machine  Co.,  127  Mass.  692; 
Moyer  v.  Pennsylvania  State  Co.,  71  Pa.  St.  293,  297;  Appeal  of  Means,  85 
Id.  75,  78;  O'Reilly  v.  Bard,  105  Id.  569,  573;  Salt  Lake  City  Nat.  Bank  v, 
Hendrickson,  40  N.  J.  L.  52;  Nimick  v.  Mingo  Iron  Works  Co.,  25  W.  Va.  184, 
199;  and  see  Clixise  v.  Lord,  77  N.  Y.  1;  6  Abb.  N.  C.  258;  while  still  an- 
other holds  that  a  reasonable  or  sensible  construction  is  to  be  adopted: 
Carver  v.  Braintree  Mfg.  Co.,  2  Story,  432,  447;  Mokelumne  Hill  etc.  Co.  v. 
Woodbury,  14  Cal.  265,  266;  Bohn  v.  Brown,  33  Mich.  257;  Lane  v.  Morris,  8 
Ga.  475;  Ingalls  v.  Cole,  47  Me.  540;  and  see  also  Dewey  v.  St.  Allans  Trust 
Co.,  57  Vt.  332;  Weigleyv.  Coal  Oil  Co.,  5  Phila.  67;  and  this  latter  is  the 
preferable  doctrine;  for,  "  in  construing  a  statutory  provision  imposing  indi- 
vidual liability  upon  the  members  of  a  corporation,  it  is  the  duty  of  the  courts 
to  ascertain  and  carry  out  the  intention  of  the  legislature.  To  lay  down  any 
arbitrary  rule  for  the  construction  of  a  particular  class  of  statutes  is  mani- 
festly contrary  to  reason,  and  can  only  lead  to  error  and  perversion  of  jus- 
tice ":  2  Morawetz  on  Corporations,  sec.  880;  and  see,  favoring  this  view, 
Thompson's  Liability  of  Stockholders,  sec.  52;  note  to  Freeland  v.  McCullough, 
43  Am.  Dec.  696;  contra.  Cook  on  Stock  and  Stockholders,  sec.  214.  This 
class  of  statutes  should  be  here  carefully  distinguished  from  another  class, 
which  impose  a  personal  liability  for  the  debts  of  the  corporation  upon  trus- 
tees or  other  officers,  and  sometimes  upon  stockholders,  because  of  the  failure 
to  conform  to  some  special  requirement;  such  statutes,  being  penal,  are 
held  to  require  a  strict  construction:  Esmond  v.  Bullard,  16  Hun,  65;  Cady 
V.  Smith,  12  Neb.  628,  630;  Cable  v.  McCune,  26  Mo.  371.  "But  even  here," 
says  Mr.  Thompson,  "it  is  believed  that  the  rule,  properly  understood,  and 
applied  so  as  not  to  transcend  the  scope  of  judicial  power,  goes  no  further 
than  to  hold  that,  where  the  statute  is  penal,  courts  will  hesitate  more  about 
enlarging  the  meaning  of  doubtful  terms  than  where  it  is  remedial ":  Thomp- 
son's Liability  of  Stockholders,  sec.  54. 

Extent,  in  General,  of  Individual  Liability  for  Debts  of  Corpora- 
tion. —  The  extent  of  the  liability  imposed  upon  stockholders  for  corporate 
debts  varies  greatly  with  the  different  constitutional  provisions,  special 
charters,  general  acts  of  incorporation,  and  other  statutes. 

Constitutional  Provisions,  and  Legislation  tliereunder.  — If  a  constitution  pro- 
vides for  the  individual  liability  of  stockholder?  for  corporate  debts,  ques* 
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tioQs  may  arise  as  to  whether  or  not  the  provision  is  self-executory,  and  as 
to  the  extent  of  the  legislative  powers  under  it.  These  questions  must  bo 
determined  by  the  language  of  the  provision  itself.  Thus  a  section  of  a 
constitution  which  says  that  "each  stockholder  of  a  corporation  shall  be 
individually  and  personally  liable  for  his  proportion  of  all  its  debts  and 
liabilities "  is  not  self-excuting,  but  legislation  is  necessary  to  give  it  a 
reasonable  and  practical  operation:  French  v.  TescUemaker,  24  Cal.  518;  see 
also  Morley  V.  Thayer,  3  Fed.  Rep.  737;  compare  Peck  v.  Miller,  39  Mich. 
694;  but,  on  the  other  hand,  a  section  which  reads,  "each  stockholder  shall 
be  liable  over  and  above  the  stock  by  him  or  her  owned,  and  any  amount 
unpaid  thereon,  to  a  further  sum  at  least  equal  in  amount  to  such  stock,"  ia 
self-executing  to  the  extent  of  the  minimum  liability  prescribed  by  it: 
Jones  V.  Jarman,  34  Ark.  323.  It  results  that,  if  a  constitution  provides 
that  the  stockholders  shall  be  individually  liable  for  the  corporate  debts,  but 
does  not  fix  the  extent  of  the  liability  or  provide  means  of  enforcing  it,  it  is 
competent  for  the  legislature  to  determine  how  far  stockholders  shall  be 
liable,  and  in  what  manner  the  liability  shall  be  enforced:  French  v.  Tesclie- 
maker,  24  Cal.  518;  Larraiee  v.  Baldwin,  35  Id.  155;  Diverseij  v.  Smith,  103 
111.  378,  385;  ffampaon  v.  Weai-e,  4  Iowa,  13;  Milroy  v.  Spurr  Mountain  Iron 
Min.  Co.,  43  Mich.  231;  compare  Peck  v.  Miller,  39  Id.  594;  for  instance,  if 
it  is  said,  as  above,  that  each  stockholder  of  a  corporation  shall  be  indi- 
vidually liable  "  for  his  proportion  of  all  its  debts  and  liabilities,"  the  legis- 
lature may  make  each  stockholder  liable  for  his  share  of  all  the  debts  of  the 
corporation  contracted  while  he  was  a  stockholder:  Larrabee  v.  Baldwin, 
supra;  and  if  the  provision  is  to  the  effect  that  the  stockholders  "  shall  be 
subject  to  such  liabilities  and  restrictions  as  shall  bo  provided  by  law,"  the 
legislature  may  enact  that  when  no  corporate  property  can  be  found  on 
which  to  levy  execution,  the  acting  manager  or  a  member  of  the  corporation 
may  be  notified  to  show  cause  why  the  individual  property  of  the  members 
should  not  be  made  liable:  Hampson  v.  Weare,  supra;  and  under  such  a  pro- 
vision, every  stockholder  takes  his  stock  subject  to  be  affected  by  whatever 
legislation  in  that  regard  the  legislature  may  deem  necessary;  and  therefore 
statutes  imposing  a  personal  liability  upon  stockholders  for  future  corporate 
debts  are  free  from  constitutional  objections:  Weidin'jerv.  Spruance,  101  111. 
278;  Shu/eldtv.  Carver,  Sill.  App.  545,  548;  but  while  the  legislature  can  thus 
provide  for  the  liability  under  such  constitutional  provisions,  a  statute  which 
attempts  to  relieve  stockholders  from  liability  would  plainly  be  void:  Central 
Agricultural  etc.  Ass'nv.  Alabama  Gold  L.  Ins.  Co.,  70  Ala.  120;  French  v. 
Tescliemaker,  24  Cal.  518,  544,  553;  Milroy  v.  Spurr  Mountain  Iron  Min.  Co., 
43  Mich.  231.  Besides  such  questions  as  the  foregoing,  a  further  question  as 
to  the  meaning  of  the  constitutional  provision  may  arise.  Thus  where  it  is 
provided  that  "in  no  case  shall  any  stockholder  be  individually  liable  in  any 
amount  over  and  above  the  amount  of  the  stock  owned  by  him  or  her,"  a 
stockholder  is  not  liable  for  a  debt  of  tho  corporation,  it  is  held,  when  his 
stock  is  fully  paid  up:  Schricker  v.  Ridings,  C5  Mo.  208;  Oauscn  v.  Buck,  68 
Id.  545;  but  compare  the  cases,  post,  this  head,  under  similar  statutory  pro- 
visions; but  where  it  is  said  that  "  the  stockholders  of  all  corporations  and 
joint-stock  associations  shall  be  individually  liable  for  all  labor  performed  for 
such  corporation  or  association,"  the  individual  liability  under  the  section 
means  a  liability  beyond  that  of  members  of  the  corporation:  Milroy  v.  Spurr 
Mountain  Iron  Min.  Co.,  43  Mich.  231. 

Liability  to  Extent  of  Unpaid  Subscriptions.  —  As  before  stated,  the  extent 
of  the  liability  imposed  upon  stockholders  for  the  debts  of  corporations  varies 
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greatly.  In  some  instances,  constitutions  and  statutes  provide  that  the 
stockholders  shall  be  liable  to  the  creditors  of  the  company  to  the  amount 
unpaid  on  their  stock;  and  when  this  is  the  case,  it  is  obvious  that  no  new 
right  or  liabilily  is  created,  but  simply  an  old  one  preserved:  Patterson  v.  ' 
Lynde,  106  U.  S.  519;  112  111.  196,  204,  207;  Bush  v.  Cartwrirjht,  7  Or.  329; 
Brundage  v.  MonumenlalO.  d:  S.  Min.  Co.,  12  Id.  322;  Mills  v.  Sletvart,  41  N.  Y. 
384,  389;  Stephens  v.  Fox,  83  Id.  313.  A  simple  and  less  expensive  remedy 
to  enforce  this  pre-existing  liabilit)'  than  that  given  in  courts  of  equity,  in- 
dependent of  the  statute,  may  bo  the  result:  See  Mills  v.  Stewart,  Stephens  v. 
^005,  supra;  but,  otherwise,  one  must  proceed  inequity,  it  \i  held,  in  the  ujual 
manner,  to  compel  the  payment  of  the  unpaid  subscriptions:  Patterson  v. 
Lynde,  Btishv.  Cartwrijht,  Brundage  v.  Monumental  G.  cd  S.  Min.  Co.,  supra; 
but  see  Hodges  v.  Silver  Bill  Min.  Co.,  9  Or.  200,  204.  Under  such  a  pro- 
vision, a  question  may  occur  as  to  whether  or  not,  in  particular  instances, 
anything  remains  unpaid;  or,  in  other  words,  in  what  manner  may  payments 
of  stock  subscriptions  bo  made:  See  Boynton  v.  Hatch,  47  N.  Y.  225;  Schenck 
V.  Andrews,  57  Id.  133;  Boynton  v.  Andrews,  03  Id.  93;  Douglass  v.  Ireland, 
73  Id.  100.  This  question  must  be  answered  upon  the  general  principles 
heretofore  discussed  in  connection  with  the  right  of  creditors  of  corporation* 
to  compel  the  payments  of  unpaid  subscriptions:  See  supra,  "Payment  of 
Shares,  how  Made." 

Unlimited  Liability.  — Sometimes  a  general  liability  for  all  the  debts  of  the 
corporation  is  imposed.  Thus  where  an  act  under  which  a  corporation  was 
formed  provided  that  the  stockholders  "shall  be  jointly  and  severally  liable 
in  their  individual  capacities  and  estates  for  all  debts,  contracts,  or  other  lia- 
bilities of  the  said  company,  contracted  or  incurred  during  the  time  such 
stockholders,  respectively,  own  their  stock,  or  are  beneficially  interested 
therein,"  the  stockholders  are  liable  for  all  debts  contracted  while  they 
were  stockholders,  although  they  had  paid  up  all  their  stock:  Patterson  v. 
Wyomissing  Mfg.  Co.,  40  Pa.  St.  117;  see  also,  in  this  connection.  Marsh  v. 
Burroughs,  1  Woods,  403;  and  where,  by  the  Revised  Statutes  of  New  Hamp- 
shire, a  creditor  of  a  corporation  could  recover  his  whole  debt  from  any  one 
or  more  of  the  stockholders,  who  were  to  seek  contribution  from  the  others, 
but,  by  an  amendment,  proceedings  against  stockholders  was  required  to  be  by 
bill  in  chancery,  in  such  a  proceeding  an  equitable  contribution  is  to  be  made 
by  the  court  between  all  the  stockholders,  as  far  as  may  be:  Erickaon  v.  Nvs- 
mUh,  46  N.  H.  371. 

Liability  Limited  to  "Extent"  or  "Amount"  qf  Stock. — Generally,  how- 
ever, a  limited  liability  only  for  the  corporate  debts  is  imposed  upon  stock- 
holders. Under  one  statutory  form,  a  liability  for  the  debts  of  the  corpo- 
ration upon  stockholders  to  the  "extent"  or  "amount"  "of  their  stock  "  is 
provided  for;  and  this  is  interpreted  to  mean  a  liability  to  the  extent  of  the 
nominal  or  face  value  of  the  stock,  without  reference  to  the  amount  that  may 
have  been  paid  in  thereon:  Brigga  v.  Penniman,  8  Cow.  387;  18  Am.  Dec.  454; 
In  re  Empire  City  Bank,  18  N.  Y.  119,  218;  Sackett'a  Harbour  Bank  v.  Blake, 
3  Rich.  Eq.  225;  Root  v.  Sinnock,  120  111.  350;  60  Am.  Rep.  558;  Pettibone  v. 
McOraw,  6  Mich.  441;  contra,  Lewis  v.  St.  diaries  County,  13  Mo.  App.  48, 
overruling,  5  Id.  225,  and  holding  that  the  payment  to  the  corporation  of 
the  full  amount  of  a  stockholder's  subscription  was  a  complete  defense  to  aa 
action  against  him  by  a  corporate  creditor;  and  see  ScJiricker  v.  Ridings,  65 
Mo.  208;  Gausen  v.  Buck,  68  Id.  545.  In  Ohio  the  constitution  provides  that 
"  in  all  cases  each  stockholder  shall  be  liable  over  and  above  the  stock  by  him 
or  her  owned,  and  any  amount  unpaid  thereon,  to  a  further  sum  at  least  equal 
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in  amount  to  such  stock";  and  under  this  it  was  held,  in  AuUmarCs  Appeal, 
98  Pa.  St.  505,  that  the  liability  not  only  existed  in  respect  of  stock  subscribed 
for,  but  also  in  respect  of  stock  distributed  as  a  stock  dividend,  notwith- 
standing the  statute  under  which  a  corporation  was  organized  used  the  word 
"subscribed"  instead  of  " owned, "  in  a  section  providing  for  individual  lia- 
bility. Under  this  form,  by  which  stockholders  are  made  liable  to  tho  extent 
or  amount  of  their  stock  for  the  debts  of  a  corporation,  each  stockholder,  to 
the  extent  of  his  stock,  is  liable  for  the  entire  corporate  indebtedness:  Wehrman 
v.  Reakirt,  1  Cin.  Sup.  Ct.  230;  although  as  between  the  stockholders  there 
is  an  equity  to  have  a  contribution  in  proportion  to  the  amount  of  stock 
owned  by  each:  Id.;  but  the  payment  of  a  judgment  recovered  by  a  creditor 
of  the  corporation  against  him  for  an  amount  equal  to  the  amount  of  stock 
held  by  him  extinguishes  his  liability:  Buchanan  v.  Mdaser,  105  111.  638; 
T/iebua  V.  Smiley,  110  Id.  316;  Woodruff  etc.  Iron  Works  v.  Chittenden,  4  Bosw. 
406;  Mathez  v.  Neidig,  72  N.  Y.  100;  and  the  same  is  true  of  a  judgment 
confessed  for  such  amount  by  a  stockholder  in  favor  of  a  bona  fide  creditor 
of  the  corporation:  Manvill  v.  Roever,  11  Mo.  App.  317;  or  of  a  voluntary 
payment  to  a  creditor:  Buchanan  v.  Meisser,  supra;  Mathez  v.  Neidig,  supra; 
Garrison  v,  Houx,  17  N.  Y.  458;  and  therefore  where  a  stockholder's  liability 
is  thus  discharged,  one  to  whom  he  transfers  his  stock  will  take  it  freed  from 
further  liability:  Thebus  v.  Smiley,  supra;  but  it  is  held  the  payment  by  a 
stockholder  of  a  sum  equal  to  tho  amount  of  his  stock  to  the  firm  of  which  he 
is  a  member,  in  satisfaction  of  a  debt  due  from  the  corporation  to  the  firm, 
will  not  release  him  from  liability,  since  the  firm  could  not  maintain  an 
action  at  law  against  him:  Buchanan  v.  Meisser,  supra;  nor  can  a  stockholder 
discharge  himself  by  buying  up  debts  owing  by  the  corporation,  equal  to  the 
amount  of  his  liability,  at  a  discount:  Thompson  v.  Meisser,  108  111.  359;  so 
where,  before  judgment  was  obtained  against  a  stockholder,  in  an  action 
against  him  by  a  creditor  of  an  insolvent  bank,  the  stockholder  agreed  with 
a  friend  that  if  the  latter  would  buy  up  claims  against  the  bank  to  the 
amount  of  the  defendant's  liability,  the  defendant  would  confess  judgment, 
which  understanding  was  carried  out  by  the  purchase  of  claims  at  a  discount, 
and  such  judgment  satisfied,  the  judgment  and  satisfaction  cannot  be  pleaded 
in  bar  to  the  action:  Manville  v.  Karst,  5  McCrary,  142;  16  Fed.  Rep.  173. 
As  to  a  stockholder's  right  to  set  off  a  debt  due  him  by  the  corporation,  in  an 
action  by  a  creditor,  see  post.  If  a  stockholder,  by  his  laches,  permits  several 
claims  against  the  corporation,  in  excess  of  his  liability  as  a  stockholder,  to 
ripen  into  judgments  against  him,  he  cannot  require  the  judgment  creditors 
to  interplead  concerning  the  rights  which  they  have  of  enforcing  their  judg- 
ments: Hodgson  v.  Cheever,  9  Mo.  App.  565. 

Liability  Limited  "in  Proportion"  to  Amount  of  Stock.  —  Under  another 
statutory  form,  the  stockholders  are  made  liable  for  the  debts  of  the  cor- 
poration "in  proportion"  to  the  amount  of  their  stock.  Thus  where  the 
charter  of  a  banking  corporation  provided  that  the  stockholders  should  be 
personally  liable  "  in  proportion  to  the  amount  of  shares  and  the  value  there- 
of," held  by  them  "  for  the  ultimate  redemption  of  its  bills  or  notes,"  a  stock- 
holder is  plainly  not  liable  for  the  ultimate  redemption  of  all  the  bills  and 
notes  of  the  corporation,  but  for  a  part  only,  bearing  the  same  proportion  to 
the  aggregate  amount  of  unredeemed  paper  that  his  stock  does  to  the  entire 
capital  stock  of  tho  corporation:  Adkins  v.  Tlumiton,  19  Ga.  325,  328;  Branch 
v.  Baker,  53  Id.  502,  512;  tho  liability  of  each  stockholder  is,  therefore,  to  be 
ascertained  and  fixed  by  tho  following  proportion:  as  the  whole  capital  stock 
is  to  the  entire  outstanding  circulation,  so  is  each  stockholder's  shares  to  his 
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part  to  be  redeemed:  JRobinson  v.  Lane,  19  Ga.  337.  But  where  it  is  provided 
that  "each  stockholder  of  the  company  shall  be  individually  and  personally 
liable  for  such  proportion  of  all  its  debts  and  liabilities  as  the  amount  of  its 
capital  stock  owned  by  him  bears  to  the  whole  of  the  capital  stock,"  it  is 
then  only  necessary,  in  an  action  by  a  creditor  of  a  corporation  against  a 
stockholder,  to  ascertain  the  whole  amount  of  the  capital  stock  of  the  com- 
pany, the  amount  owned  by  the  stockholder,  and  the  amount  of  indebtedness 
of  the  company  to  the  creditor  suing:  Morrow  v.  Superior  Court,  64  Cal.  383. 
In  such  cases  as  the  above,  the  value  of  the  stock  is  to  be  estimated  accord- 
ing to  the  valuation  placed  upon  it  by  the  charter:  Lane  v.  Morris,  10  Ga. 
162;  and  where,  as  in  the  Georgia  cases,  the  amount  of  outstanding  indebt- 
edness  is  a  necessary  element  in  ascertaining  a  stockholder's  liability,  any 
legitimate  evidence  should  be  received  in  fixing  the  fact:  Robinson  v.  Lane, 
19  Id.  337.  Ihe  liability  is  a  several  one,  and  therefore  one  stockholder  is 
not  bound  to  make  good  an  insolvent  stockholder's  portion:  Adkins  v.  Thorn- 
ton, 19  Id.  325,  328;  Crease  v.  Bahcoch,  10  Met.  524,  557,  568;  see  also  United 
States  V.  Knox,  102  U.  S.  422,  425;  and  the  liability  is  not  increased  by  the 
fact  that  the  corporation  is  to  a  considerable  extent  the  owner  of  its  own 
stock:  Crease  v.  Bahcock,  10  Met.  524,  555;  see  also  United  States  v.  Knox, 
102  U.  S.  422, 425.  But  any  creditor  whose  demand  is  sufficient  may  collect 
from  any  stockholder  the  entire  amount  of  the  latter's  liability,  and  there- 
upon the  stockholder's  liability  to  other  creditors  ceases:  Larrabee  v.  Bald- 
win, 35  Cal.  155;  Lane  v.  Harris,  16  Ga.  217;  but  compare  Cal.  Civ.  Code, 
sec.  322;  and  see  Morrow  v.  Superior  Court,  supra;  so  if  a  stockholder  has 
otherwise  paid  his  proportion  of  the  outstanding  indebtedness  to  one  creditor, 
he  is  discharged  from  liability  to  the  other  creditors:  Belcher  v.  Wilcox,  40 
Ga.  391;  Jones  v.  Wiltherger,  42.  Id.  575;  Branch  v.  Bal-er,  53  Id.  502,  512; 
and  if  he  has  paid  less  than  the  whole  amount  of  his  liability,  it  will  be  a  good 
defense  pro  tanto:  Belcher  v.  Wilcox,  Branch  v.  Baker,  supra;  but  after  suit 
has  been  commenced  against  him  by  one  creditor,  he  cannot  defeat  it  by  pay- 
ing other  creditors,  even  though  he  pay  the  full  amount  of  his  liability:  Jonea 
V.  Wiltherger,  supra.  "Whatever  satisfies  or  extinguishes  the  debt  as  to  the 
corporation,  extinguishes  also  the  liability  of  the  stockholders,  because  the 
creditor  can  claim  only  one  satisfaction  of  the  debt ":  Young  v.  Rosenhaum, 
39  Cal.  646,  654;  San  Jos6  Savings  Bank  v.  Phaj-is,  58  Id.  380.  Therefore, 
where  the  debt  has  been  partly  satisfied  by  a  forced  sale  of  property  pledged 
«nd  mortgaged  by  the  corporation,  a  stockholder  is  liable  only  for  his  pro- 
portion of  the  indebtedness  remaining:  San  Jos6  Savings  Bank  v.  Pharis,  suprcu 
But  the  fact  that  holders  of  unpaid  stock  of  a  banking  corporation  have  sev- 
erally redeemed  their  shares  of  the  bilb  of  the  bank,  under  the  charter  which 
provides  that  the  persons  and  property  of  the  stockholders  should  be  liable 
for  the  redemption  of  the  bills  and  notes  of  the  bank,  in  proportion  to  the 
number  of  shares  which  they  hold,  does  not  release  them  from  liability  for 
the  amounts  due  on  their  stock  subscriptions:  Marsh  v.  Burroughs,  1  Woods, 
463. 

Liability  Contingent  on  Certain  Fact  or  Event.  —  Sometimes  the  stockholders 
are  made  absolutely  liable  to  the  "extent"  or  "amount"  of  their  stock,  or 
"in  proportion"  to  the  amount  of  their  stock;  but  sometimes  it  is  provided 
that  they  shall  be  so  liable  simply  "until  the  whole  amount  of  the 'capital 
«tock  shall  have  been  paid  in,"  or  that  they  shall  be  liable  in  the  event  or 
contingency  of  a  "  dissolution,"  " failure,"  and  the  like.  The  foregoing  gen- 
oral  principles  apply  to  such  cases;  but  some  special  questions  have  arisen. 
U  stockholders  are  made  liable  to  the  amount  of  their  stock  nntil  the  whole 
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amount  of  the  capital  stock  shall  have  been  paid  in,  the  liability  plainly  de- 
pends upon  whether  or  not  the  capital  stock  has  all  been  paid  np.  If  it  ha3 
not  been  so  paid,  a  stockholder  is  liable  to  the  full  amount  of  his  shares,  not- 
withstanding he  may  himself  have  fully  paid  up  his  stock:  Buikr  v.  Walker, 
80  m.  345;  Tibballa  v.  Libby,  87  Id.  142;  and  his  liability  is  in  no  way  affected 
by  the  amount  of  capital  that  at  any  time  may  remain  unpaid:  Norria  v.  John- 
ton,  34  Md.  485;  Norris  v.  Wrenschall,  34  Id.  492;  but  the  liability  ceases 
when  the  whole  amount  of  capital  is  paid  in,  and  is  consequently  ended 
when  80  paid  after  the  commencement  of  the  action  and  before  trial: 
Booth  V.  Campbell,  37  Id.  522.  Generally,  where  the  liability  thus  depends 
apon  the  payment  of  the  whole  amount  of  the  capital  stock,  a  certificate  is 
also  required  to  be  made  and  recorded.  And  it  is  held  that  the  certificate 
made  and  recorded  as  prescribed  is  conclusive  evidence,  for  the  stockholders, 
of  the  facts  therein  stated,  so  far  as  to  exempt  them  from  personal  liability 
for  the  subsequent  debts  of  the  company:  Stedman  v.  Eveleth,  6  Met.  114. 
Where  a  statute  makes  the  stockholders  liable  for  all  debts  duo  from  the 
corporation  at  the  time  of  its  dissolution,  it  does  contemplate  a  dissolution 
only  as  at  common  law,  but  a  practical  dissolution,  which  occurs  "  whenever 
the  corporation  becomes  a  nominal,  inert  body,  its  property  and  funds  gone, 
and  it  is  reduced  to  insolvency,  rendering  legal  remedies  against  it  fruitless 
and  unavailing":  Central  Agricultural  etc.  Ass'n  v.  Gold  L.  Ins.  Co.,  70  Ala. 
120;  so  a  suspension  of  specie  payments  by  a  banking  corporation,  and  a  re- 
fusal to  pay  specie  generally,  when  demanded,  is  a  "failure"  withiu  the 
meaning  of  its  charter  making  the  stockholders  liable  in  the  event  of  a  fail- 
ure: Lane  v.  Moiins,  8  Ga.  4G8,  476;  although  the  bank  continued  banking 
operations  for  some  years  after  the  suspension  of  specie  payments:  Terry  v. 
Calnan,  13  S.  C.  220;  and  where  the  charter  of  a  bank  provided  that  the  in- 
dividual property  of  the  stockholders  should  be  bound  for  the  ultimate  re- 
demption of  its  bills,  in  proportion  to  the  number  of  shares  held  by  them 
respectively,  the  liability  arises  when  the  bank  refuses  or  ceases  to  redeem, 
and  is  notoriously  and  continuously  insolvent:  Terry  v.  Tubman,  92  U.  S. 
15G;  Terry  v.  Anderson,  95  Id.  C28,  632.  If  the  charter  of  an  insurance 
company  provides  that  "in  all  cases  of  losses  exceeding  the  means  of  the 
corporation,  each  stockholder  shall  bo  held  liable  to  the  amount  of  unpaid 
stock  held  b^  hiui,"  it  \a  necessary,  in  an  action  brought  against  a  stock- 
holder, that  the  declaration  should  aver  that  the  losses  of  the  company,  or 
its  liabilities,  exceed  its  assets:  Blair  v.  Gray,  104  Id.  769. 

Liabiity  under  National  Banking  Act.  — The  act  of  Congress  of  1864  pro- 
vides that  the  share-holders  of  a  national  bank  shall  be  "  individually  respon- 
sible, equally  and  ratably,  and  not  one  for  another,  for  all  contracts,  debts, 
and  engagements  of  such  association  to  the  extent  of  the  amount  of  their 
stock  therein,  at  the  par  value  thereof,  in  addition  to  the  amount  invested  in 
such  shares. "  Under  this  act,  it  is  further  left  to  the  comptroller  of  the  cur- 
rency to  determine  when  it  is  necessary  to  institute  proceedings  against  the 
stockholders  to  enforce  their  personal  liability,  and  the  extent  to  which 
the  liability  shall  be  enforced,  and  his  order  is  conclusive  upon  the  stock- 
holders: Kennedy  v.  Gibson,  8  Wall.  498;  Casey  v.  Galli,  94  U.  S.  673;  Na- 
tional Bank  v.  Case,  99  Id.  628;  Bailey  v.  Savoyer,  4  Dill.  463.  Creditors  of 
an  insolvent  national  bank  cannot  proceed,  under  this  act  of  1864,  directly 
in  their  own  names  against  the  stockholders.  The  receiver  appointed  by 
the  comptroller  is  the  proper  party  to  institute  all  suits,  and  it  is  not  neces- 
sary to  make  either  the  bank  or  the  creditors  parties  to  the  action:  Kennedy 
V.  Gibson,  supra.     But  under  the  amendatory  act  of  1876,  the  authority  of 
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the  comptroller  to  appoint  a  receiver  to  wind  up  the  affairs  of  a  hank,  after 
a  receiver  has  been  appointed  by  the  court,  and  steps  taken  under  a  credi- 
tor's bill  to  enforce  the  share-holders'  liability,  as  permitted  by  the  amend- 
ment, is  doubtful:  Harvey  v.  Lord,  11  Biss.  144;  10  Fed.  Rep.  236.  The 
method  of  adjusting  the  liability  of  the  stockholders  was  given  as  follows 
in  United  States  v.  Knox,  102  U.  S.  422,  425,  by  Mr.  Justice  Swayne:  "In 
the  process  to  be  pursued  to  fix  the  amount  of  the  separate  liability  of  each 
of  the  share-holders,  it  is  necessary  to  ascertain:  1.  The  whole  amount  of  the 
par  value  of  all  the  stock  held  by  all  the  share-holders;  2.  The  amount  of  the 
deficit  to  be  paid  after  exhausting  all  the  assets  of  the  bank;  3.  Then  to  ap- 
ply the  rule  that  each  share-holder  shall  contribute  such  sum  as  will  bear  the 
same  proportion  to  the  whole  amount  of  the  deficit  as  his  stock  bears  to  the 
whole  amount  of  the  capital  stock  of  the  bank  at  its  par  value.  There  is  a 
limitation  of  this  liability.  It  cannot  in  the  aggregate  exceed  the  entire 
amount  of  the  par  value  of  all  the  stock.  The  insolvency  of  one  stockholder, 
or  his  being  beyond  the  jurisdiction  of  the  court,  does  not  in  any  wise  affect 
the  liability  of  another;  and  if  the  bank  itself,  in  such  case,  holds  any  of  its 
stock,  it  is  regarded  in  all  respects  as  if  such  stock  were  in  the  hands  of  a 
natural  person,  and  the  extent  of  the  individual  liability  of  the  other  stock- 
holders is  computed  accordingly."  Compare  Crease  v.  Babcock,  10  Met.  524, 
655;  Adkina  v.  Tliornton,  19  Ga.  325,  328. 

Liability  for  Debts  Due  Laborers  and  Servants,  and  for  Other  Special  Debts. 
—  Sometimes  a  special  statutory  liability  is  imposed  upon  the  stockholders  of 
a  corporation  for  debts  due  its  "laborers"  and  "servants."  The  general 
meaning  of  these  words  is  well  indicated  in  the  following  quotations:  "The 
word  '  laborer '  in  the  statute  must  probably  be  restricted  to  mean  manual 
work;  but  '  servant '  cannot  be  confined  to  a  mere  menial  service.  '  Laborer  * 
is  more  distinctive  than  'servant,'  and  embraces  a  smaller  class;  the  former 
comprehending  such  only  as  perform  labor  with  their  hands,  while  the  latter 
includes  also  such  as  do  menial  services  ":  Hovey  v.  Ten  Broeck,  3  Robt.  316, 
320.  "  That  term  [servant]  is  one  in  general  use.  In  common  parlance  it  is 
understood  to  relate  and  apply  only  to  a  person  rendering  service  of  a  sub- 
ordinate, but  not  necessarily  of  a  menial,  character  to  an  employer,  varying 
in  its  nature  according  to  the  business  or  occupation  in  which  it  is  rendered, 
and  not  to  extend  to  and  include  every  employee  or  party  who  does  work  for 
another.  The  context  in  which  it  is  used,  in  the  section  referred  to,  being 
associated  with  '  laborers '  and  '  apprentices, '  indicates  that  it  was  intended 
to  apply  to  a  person  employed  to  devote  his  time  and  render  his  service  in 
the  performance  of  work  similar  in  its  general  character  to  that  done  by 
those  employees  ":  Hill  v.  Spencer,  61  N.  Y.  274,  278,  per  Lott,  Ch.  C.  In 
accordance  with  these  principles,  a  contractor  for  the  construction  of  a  part 
of  a  railroad,  or  who  contracts  for  and  furnishes  the  labor  and  services  of 
others,  or  of  teams,  is  not  a  laborer  or  servant:  Aikin  v.  Wasson,  24  Id.  482; 
Balch  V.  New  York  etc.  R.  R.,  46  Id.  521;  Peck  v.  Miller,  39  Mich.  594;  Tay- 
lor V.  Mainwarinj,  48  Id.  171;  nor  is  a  general  mining  agent  or  superin- 
tendent: Hillv.  Spencer,  61  Id.  274;  Dean  v.  De  Wolf,  16  Hun,  186;  Krauser 
V.  Ruckel,  17  Id.  463;  compare  Sleeper  v.  Ooodwin,  67  Wis.  577;  nor  a  bc^k- 
keeper  and  general  manager:  Wakefield  v.  Fargo,  90  N.  Y.  213;  nor  the  sec- 
retary of  a  corporation:  Coffin  v.  Reynolds,  37  Id.  640;  Viele  v.  Wells,  9  Abb. 
N.  C.  277;  contra,  Richardson  v.  Abendroth,  43  Barb.  162;  although  he  also 
acted  as  book-keeper:  Viele  v.  Wells,  supra;  nor  is  a  consulting  engineer: 
Ericsson  v.  Brown,  38  Barb.  390;  nor  an  assistant  chief  engineer:  Brockwoy 
V.  Innes,  39  Mich.  47;  33  Am.  Rep.  348;  but  a  civil  engineer  and  a  rodmaui 
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are  servants:  Conant  v.  Van  Schaicl',  24  Barb.  87;  so  is  a  civil  engineer  and 
traveling  agent  employed  at  a  fixed  salary:  Williamson  v.  Wadsworth,  49  Id. 
294;  and  one  who  acts  as  a  sort  of  engineer  and  a  sort  of  foreman,  showing 
the  men  how  to  work  and  working  with  them,  and  during  thu  absence  of  tlie 
superintendent,  acting  in  the  latter  capacity:  Vincent  v.  Barn  ford,  43,  How.  Pr. 
109:  12  Abb.  Pr.,  N.  S.,  252;  1  Jones  &  S.  506;  so  one  is  both  a  laborer  and 
a  servant,  where  he  acts  as  a  book-keeper  and  overseer,  working  also  witli 
the  men,  although  employed  at  a  yearly  salary :  Hovey  v.  Ten  Broeck,  3  Robt. 
316;  BO  also  is  one  who,  for  a  yearly  salary,  payable  monthly,  or  as  he  wanted 
his  pay,  acted  as  foreman,  took  part  in  the  manual  labor,  kept  the  time  of 
the  men,  solicited  orders,  collected  bills,  and  did  whatever  was  required  of 
him:  Slwrt  v.  Medberry,  29  Hun,  39;  and  a  superintendent  or  foreman, 
though  he  performs  no  manual  labor,  was  held  to  bo  a  servant  within  the 
meaning  of  a  statute  which  makes  stockholders  personally  liable  for  all  debts 
which  may  be  due  and  owing  "clerks,  servants,  and  laborers":  Sleeper  v. 
Ooodwin,  07  Wis.  577;  but  a  traveling  salesman  is  not  a  "  laborer  "  within 
the  meaning  of  a  provision  that  stockholders  shall  be  individually  liable  "  for 
all  labor  performed  "  for  the  corporation:  Peck  v.  Miller,  39  Mich.  594;  and 
a  corporation  aggregate  cannot  be  an  employee  of  another  corporation  within 
the  meaning  of  a  statute  which  provides  that  stockholders  shall  be  individu- 
ally  liable  for  all  debts  due  and  owing  "laborers,  servants,  apprentices,  and 
employees  ":  Diikea  v.  Love,  97  Ind.  341.  The  question  is  one  of  construction 
and  interpretation.  Where  an  act  under  which  a  corporation  was  formed 
provided  that  the  stockholders  should  be  liable  for  all  the  debts  due  and 
owing  laborers  and  servants,  after  an  execution  returned  unsatisfied,  to  the 
amount  due  on  such  execution,  in  an  action  by  a  judgment  creditor  of  the 
corporation  to  enforce  the  personal  liability  of  a  stockholder,  the  mere  proof 
that  a  judgment  was  obtained  against  the  company,  and  an  execution  re- 
turned unsatisfied  is  not  enough;  the  plaintifiF  must  also  prove  that  the  debt 
for  which  judgment  was  recovered  was  of  the  sort  named  in  the  statute: 
Conant  v.  Van  Schaick,  24  Barb.  87;  and  where  an  act  provided  that  the  stock- 
holders should  be  liable  for  debts  due  and  owing  laborers,  servants,  and  ap- 
prentices for  services  performed  for  the  corporation,  but  that  they  should 
only  be  liable  for  debts  contracted  by  the  company,  "which  are  to  be  paid 
within  one  year  from  the  time  the  debt  is  contracted,  and  on  which  a  suit  ii 
brought  against  the  company  within  one  year  after  the  debt  becomes  due,"  a 
stockholder  is  liable  for  the  salary  or  wages  of  a  servant  or  laborer,  payable 
by  the  year,  for  which  a  suit  is  brought  against  the  company  witliin  a  year 
after  the  same  became  due,  although  the  employment  was  to  continue  indefi- 
nitely: Hovey  v.  Ten  Broeck,  3  Robt.  316.  The  right  of  action  given  to  la- 
borers and  servants  by  the  foregoing  statutes  is  not  a  personal  privilege  given 
to  them  alone,  but  may  be  assigned:  Krauser  v.  Ruckel,  17  Hun,  403. 

In  some  instances,  a  somewhat  different  liability  from  the  above  is  im- 
posed; as  where  the  act  under  which  a  corporation  was  formed  provided  that 
the  stockholders  "shall  hereafter  be  jointly  and  severally  liable  in  their  im'i- 
vidual  capacities  only  for  debts  due  to  miners,  quarrymen,  and  other  laborers 
employed  by  such  companies,  and  for  machinery,  provisions,  merchandise, 
country  produce,  and  materials  furnished  for  said  companies  ";  under  which 
it  was  held  that  the  act  contemplated  an  ordinary  sale  and  delivery  to  the 
company  in  the  course  of  its  usual  business:  Weiss  v.  Mauch  CJiunk  Iron  Co., 
58  Pa.  St.  295;  and  that  the  liability  of  a  stockholder  did  not  extend  to  the 
case  of  a  promissory  note  held  by  a  third  person,  although  given  for  mate- 
rials used  by  the  company  in  manufacturing:    Weighley  v.  Coal  Oil  Co.,  5 
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rhila.  67;  but  where  a  merchant,  upon  orders  of  a  corporation,  furnished 
merchandise  to  its  employees,  and,  by  arrangement,  the  company  took  up  the 
orders  monthly  by  giving  its  notes,  such  transaction  is  within  the  act:  Reading 
Industrial  Mfg.  Co.  v.  Oraeff,  G4  Pa.  St.  395.  A  similar  charter  provision  to  the 
foregoing  was  held,  by  a  very  strict  construction,  not  to  include  hauling  with 
one's  own  team,  repairing  wagons  used  by  the  company,  lumber  for  erecting 
machinery,  feed  for  horses  of  the  company,  powder  and  fuse  for  blasting, 
and  tools:  Moyer  v.  Pennsylvania  Slate  Co.,  72  Pa.  St.  293. 

Wliat  are  "Debts"  for  Which  Stockholders  are  Liable.  — In  determining  for 
what  obligations  of  a  corporation  the  stockholders  are  made  individually  re- 
sponsible, it  is  the  duty  of  the  courts,  as  in  other  CEises,  to  ascertain  the  in- 
tention of  the  legislature,  and  then,  if  possible,  to  carry  out  such  intention. 
It  is  competent  for  the  law-making  power  to  impose  a  liability  upon  stock- 
holders for  the  torts  as  well  as  the  contracts  of  a  corporation,  and  if  this  be 
the  intent,  effect  should  be  given  it  in  the  one  case  as  much  as  in  the  other. 
Charters  and  statutes,  however,  provide  that  stockholders  shall  be  liable  for 
the  "debts, "or  "debts  and  contracts,"  or  "debts  contracted,"  by  the  cor- 
poration; and  the  generally  accepted  doctrine  is,  that  such  expressions  refer 
to  obligations  incurred  by  the  corporation  ex  contractu,  and  not  to  liabilities 
for  torts  committed  by  the  company's  agents  or  servants:  2  Morawetz  on 
Corporations,  sec.  880;  Taylor  on  Corporations,  sec.  734;  Thompson's  Lia- 
bility of  Stockholders,  sees.  57,  68;  note  to  Prince  v.  Lynch,  99  Am.  Dec. 
435;  Propr's  of  Mill  Dam  Foundry  Co.  v.  Hovey,  21  Pick.  417;  Child  v.  Bos- 
ton etc.  Iron  Works,  137  Mass.  516;  50  Am.  Rep.  328;  Heacock  v.  SJierman, 
14  Wend,  58;  DooUttle  v.  Marsh,  11  Neb.  243;  Bohn  v.  Brown,  33  Mich.  257; 
Cable  V.  McCune,  26  Mo.  371;  72  Am.  Dec.  214;  and  see  Cahle  v.  GaJ,y,  34 
Mo.  573;  although  the  tortious  conduct  might  have  been  considered  as  a 
breach  of  contract:  See  Bohn  v.  Brown,  Heacock  v.  Sherman,  Cahle  v.  Mc- 
Cune, supra;  and  although  a  judgment  has  been  recovered  against  the  cor- 
poration, upon  which  the  stockholders  are  sought  to  be  held:  Bohn  v.  Brown, 
aupra;  compare  CMld  v.  Boston  etc.  Iron  Works,  supra.  But  in  Carver  v. 
Braintree  Mfg.  Co.,  2  Story,  432,  Mr.  Justice  Story  thought  the  word  "debt," 
in  a  statute  of  Massachusetts,  was  to  be  taken  in  its  broadest  sense  as  em- 
bracing any  just  demands,  whether  growing  out  of  contract  or  out  of  tort; 
and  he  therefore  held  it  to  embrace  a  claim  for  unliquidated  damages  for  the 
infringement  of  a  patent;  but  see  Child  v.  Boston  etc.  Iron  Works,  supra. 
However,  a  claim  for  a  breach  of  warranty  of  title  of  a  chattel  is  a  "  debt ": 
Dryden  v.  Kellogg,  2  Mo.  App.  87;  but  not  such  a  debt  as  is  to  be  paid  within 
one  yeaj  from  the  time  it  was  contracted,  within  the  meaning  of  an  act  de- 
claring that  "  no  stockholder  shall  be  personally  liable  for  the  payment  of  any 
debt  contracted  by  any  company  formed  under  the  charter,  which  is  not  to 
be  paid  within  one  year  from  the  time  the  debt  is  contracted"':  Id.  If  a 
statute  provides  that  the  stockholders  shall  be  liable  for  all  "debts  and  con- 
tracts "  of  the  corporation,  clearly  it  is  not  necessary  that  a  claim  against  the 
corporation  should  be  liquidated  in  order  to  charge  the  stockholders:  Haynea 
v.  Brown,  36  N.  H.  545.  A  judgment  is  not  a  "  debt":  Larrabec  v.  Baldwin, 
35  Cal.  155;  and  see  Bohn  v.  Brovm,  33  Mich.  257;  compare  Child  v.  Boston 
etc.  Iron  Works,  137  Mass.  516;  50  Am.  Rep.  328. 

It  might  be  noticed  here  that  the  members  of  a  corporation  established 
under  the  laws  of  one  state  are  liable  upon  contracts  entered  into  by  the  cor- 
poration in  another  state,  with  citizens  of  that  state,  in  like  manner  and  to 
the  same  extent  as  upon  contracts  entered  into  in  the  state  where  the  corpo* 
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ratioa  is  established,  with  citizens  thereof:  Hutchins  v.  New  England  Coal 
Min.  Co.,  4  Allen,  580. 

Interest  and  Costs. — If  the  principal  of  the  original  judgment,  which  baa 
been  obtained  against  the  corporation,  together  with  interest,  does  not  ex- 
haust the  sum  for  which  a  stockholder  is  liable,  the  judgment,  plainly,  should 
carry  interest  as  in  other  cases:  Grund  v.  Tucker,  5  Kan.  70.     "Moreover, 
if  the  creditor  is  kept  out  of  his  money  through  the  refusal  of  the  stockholder 
to  pay  when  demand  is  made  upon  him,  he  ought  to  receive  interest  during 
the  time  he  has   been  thus  wrongfully  delayed,  although  such  interest,  to- 
gether with  the  principal,  make  a  sum  in  excess  of  the  amount  for  which  the 
stockholder  otherwise  would  have  been  liable ":    Thompson's   Liability  of 
Stockholders,  sec.  374.     It  has  been  therefore  held  that  interest  will  run 
against  the  stockholder  from  the  time  of  the  commencement  of  the  suit 
against  him,  that  being  the  time  when  the  liability  can  be  said  to  attach  to 
him,  although  it  results  in  charging  him  with  a  sum  beyond  that  for  which 
he  was  individually  liable:  Thompson's  Liability  of  Stockholders,  sec.  374; 
Burr  V.   Wilcox,  22  N.  Y.  551;  Handy  v.  Draper,  89  Id.  334;    Wehrman  v. 
ReaJcirt,  1  Cin.  Sup.  Ct.  230;  Mason  v,  Alexander,  44  Ohio  St.  318;  but  not  from 
the  date  of  the  original  liability  of  the  company,  or  any  other  previous  time: 
Wehrman  v.  Reakirt,  Burr  v.  Wilcox,  supra;  compare  Grand  Rapids  Sav.  Bank 
V.  Warren,  52  Mich.  557;  Cleveland  v.  Burnham,  64  Wis.  347;  although  where 
a  referee  computed  the  interest  on  the  plaintiff's  demand  from  the  date  on 
which  it  became  duo  the  company,  instead  of  from  the  date  of  the  commence- 
ment of  the  action,  but  the  indebtedness  was  less  than  the  defendant's  lia- 
bility as  a  stockholder,  and  the  allowance  of  interest  did  not  swell  it  beyond 
that  limit,  there  was  held  to  be  no  error:  WJieeler  v.  Millar,  90  N.  Y.  353. 
So  it  is  held,  under  the  national  ba^^king  act,  that  interest  runs  from  the 
date  of  the  comptroller's  order,  the  amount  due  from  the  stockholders  being 
then  liquidated  and  payable:  Casei/  v.  Galli,  94  U.  S.  673.     But  in  Cole  v. 
Butler,  43  Me.  401,  Sacketi's  JIarhour  Bank  v.  Blake,  3  Rich.  Eq.  225,  Manger 
V.  Jacobson,  99  111.  349,  interest  was  denied  where  the  amount  of  the  re- 
covery would  thereby  exceed  the  stockholder's  original  liability,   Dunkin, 
C.  J.,  in  the  case  from  Richardson,  placing  mnch  stress  upon  the  words  "no 
further,"  in  the  New  York  statute  of  1811,  in  question  in  the  case,  which 
provided  that   the  stockholders  should  be  responsible    "to   the  cxteiib   of 
their  respective  shares  of  stock,  and  no  further."     And  if  a  statute  makei 
the  stockholders  of  a  bank  liable  to  creditors  "in  proportion  "  to  their  stock, 
for  the  payment  of  unpaid  bills,  at  the  time  the  charter  expires,  interest, 
cither  from  the  time  of  dissolution,  or  from  the  time  of  the  filing  of  a  bill  in 
equity  against  them  will  not  be  allowed,  since  no  stockholder  can  tell  how 
much  he  is  to  pay,  or  to  whom,  until  it  is  ascertained  by  suit:  Crease  v. 
Bahcock,  10  Met.  524,  568;  Grew  v.  Breed,  10  Id.  569,  571. 

It  has  also  been  held  that  a  stockholder,  made  severally  liable  for  the  debts 
of  a  corporation,  is  also  responsible  for  the  costs  of  a  proceeding  taken  against 
him  by  a  creditor,  although  he  is  thereby  compelled  to  pay  a  sum  in  excess'of 
his  original  liability:  Grose  v.  Hilt,  36  Me.  22;  Cole  v.  Butler,  43  Id.  401 ;  on 
the  principle  that  he  should  have  paid  the  amount  for  which  he  was  liable  to 
the  creditor,  without  putting  the  creditor  to  the  expense  of  a  suit;  althougli 
it  h;is  been  held  that  a  judgment  against  a  stockholder  must  not  include  any 
part  of  the  costs  of  a  proceeding  against  the  corporation:  Bailey  v.  Bancker, 
3  Hill,  188;  Rorke  v.  Tlvomas,  56  N.  Y.  659,  565;  but  see  Grand  Rapids  Sav. 
Bank  V.   Wan-en,  52  Mich.  557. 
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Nature  of  Statutort  Liabilitt  of  Stockholdees  fob  Coepokatb 
Debts.  —  The  nature  of  the  liability  for  the  debts  of  a  corporation,  imposed 
upon  stockholders  for  the  benefit  of  creditors  by  constitutions,  special  char- 
ters, general  acts  of  incorporation,  and  other  statutes,  has  been  much  dis- 
cussed, but  in  the  main  the  principles  are  well  settled. 

Is  Contract  Liability.  —  A  distinction  should  be  noticed  at  the  outset  be- 
tween the  usual  liability  imposed  upon  stockholders  for  the  corporate  debts, 
and  the  liability  occasionally  imposed  upon  the  officers  of  a  corporation  for 
its  debts,  because  of  their  failure  or  neglecb  to  perform  some  duty  with  which 
they  are  charged,  which  liability  is  also  sometimes  extended  to  the  corpora- 
tors and  stockholders  generally.  In  the  latter  case,  the  liability  is  penal  in 
its  nature:  Note  to  Hodges  v.  New  England  Screw  Co.,  53  Am.  Dec.  651; 
Bird  V.  Hayden,  2  Abb.  Pr.,  N.  S.,  61;  Halsey  v.  McLean,  12  Allen,  438; 
Cabk  V.  McCune,  26  Mo.  371,  380;  72  Am.  Dec.  214,  215;  SmUh  v.  SUele,  8 
Neb.  115;  while  in  the  former  it  is  well  settled  the  liability  is  not  in  the 
nature  of  a  penalty,  but  of  a  contract.  "This  liability  is  in  reality  the 
result  of  an  agreement  or  contractual  relation  formed  between  the  share- 
iholders  and  creditors  of  the  corporation.  Whether  this  agreement  be  called 
a  contract  or  not  is  merely  a  matter  of  definition.  It  may  not  be  a  contract 
According  to  the  technical  rules  of  the  common  law;  but  it  contains  every 
essential  element  of  a  contract,  and  it  is  legally  binding  by  virtue  of  statu- 
tory enactment":  2  Morawetz  on  Corporations,  sec.  872.  "A  personal  lia- 
bility of  stockholders  for  the  debts  of  a  corporation,  in  virtue  of  the  charter, 
is  not  in  the  nature  of  penalty  or  forfeiture,  and  does  not  exist  solely  as  a 
liability  imposed  by  statute.  It  is  not  enforced  simplj'  as  a  statutory  obliga- 
tion, but  is  regarded  as  voluntarily  assumed  by  the  act  of  becoming  a  stock- 
holder. By  such  act,  he  assents  to  be  bound,  or  that  his  property  shall  be 
charged  with  debts  of  the  corporation,  to  the  extent  and  in  the  manner  pre- 
scribed by  the  act  of  incorporation":  Lowry  v.  Inman,  46  N.  Y.  119,  125, 
per  Allen,  J.;  compare  Keyserx.  Bitz,  2  Mackey,  473,  per  Cox,  J.;  and  see 
also  note  to  Prince  v.  Lynch,  99  Am.  Dec.  433.  Therefore,  the  liability  is 
such  as  fairly  to  come  within  the  spirit  and  intent  of  an  act  to  facilitate  the 
recovery  of  judgments  insults  "where  the  cause  of  action  is  a  contract": 
Norris  v.  Wrenschall,  34  Md.  492;  and  falls  within  a  section  of  the  statute  of 
limitations  providing  that  "  actions  of  debt  grounded  upon  any  lending  or  con- 
traxit,  without  specialty, "  shall  be  brought  within  a  certain  period  of  time :  Car- 
rol v.  Green,  92  U.  S.  509;  Teri-yv.  Calnan,  13  S.  C.  220;  and  see  Bullard  v. 
Bell,  1  Mason,  243;  compare  Atioood  v.  Rliode  Island  Agricultural  Bank,  1 
R.  I.  376;  Hawldna  v.  Furnace  Co.,  40  Ohio  St.  507;  and  not  within  a  section 
providing  for  the  limitation  of  actions  "upon  any  statute  made  or  to  be 
made  for  any  forfeiture  or  cause,  the  benefit  and  suit  whereof  is  limited  to 
the  party  aggrieved  ":  Coming  v.  McCuUough,  1  N.  Y.  47;  49  Am.  Dec.  287; 
overruling,  in  this  particular,  Frtsland  v.  McCullough,  1  Denio,  412;  43  Am. 
Dec.  685;  compare  Oridley  v.  Barnes,  103  111.  211;  Lawler  v.  Bun,  7  Ohio  St. 
340.  It  is  not  a  penalty,  and  therefore  enforceable  only  in  a  court  of  law: 
Queenan  v.  Palmer.  117  111.  619.  And  the  liability,  being  in  effect  a  liability 
upon  contract,  cannot  be  discharged  by  a  subsequent  transfer  of  the  stock: 
Broxon  v.  Hitclicock,  36  Ohio  St.  667,  668;  Harger  v.  Cleveland,  36  Md.  476; 
see  jM}sl;  and  this  being  the  nature  of  the  liability,  the  assignee  of  the 
obligation  of  a  corporation  takes  all  the  rights  of  the  assignor:  Blakeman  v. 
Benton,  9  Mo.  App.  107;  and  a  stockholder  who  has  been  held  liable  can 
maintain  an  action  against  other  stockholders  for  a  contribution:  Aspinwall 
-v.  Sacchi,  57  N.  Y.  331;  and  see  post.     Furthermore,  as  respects  an  ex- 
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i  'ing  creditor,  it  is  part  of  the  obligation  of  liis  contract,  within  the  con- 
Btitution  of  the  United  States,  and  not  subject  to  repeal  or  modification  by 
a  state  statute:  Hawthorne  v.  Calef,  2  Wall.  10;  Stoi-y  v.  Furman,  25  N.  Y. 
214,  221;  Van  Hook  v.  Whitlock,  26  Wend,  43;  37  Am.  Dec.  246;  Provident  Sav. 
JnstUution  v.  Jackson  Place  Skating  etc.  Rink,  52  Mo.  552;  St.  Louis  li'y  Supplies 
Co.  V.  Harbine,  2  Mo.  App.  134;  Blakeman  v.  Benton,  9  Id.  107;  compare  Cq^n 
V.  Rich,  45  Me.  507;  71  Am.  Dec.  559;  Cummingsv.  Maxwell,  45  Me.  190;  Story 
V.  Furman,  25  N.  Y.  214,  221;  Walker  v.  Crain,  17  Barb.  119,  129;  Jermain'a 
Adm'r  v.  Benton,  79  Mo.  148;  MercltaiUs'  Ins.  Co,  v.  Hill,  86  Id.  466,  affirming 
12  Mo.  App.  148.  Not  being  penal,  it  may  be  enforced  against  a  stockholder 
outside  of  the  state  where  the  corporation  is  formed:  Flash  v.  Conn,  16  Fla  428; 
26  Am.  Rep.  721;  109  U.  S.  371;  Cuykendall  v.  Miles,  10  Fed.  Rep.  342;  Hovaett 
V.  Manglesdorf,  33  Kan.  194,  199;  Hodgson  v,  Cheever,  8  Mo.  App.  318;  Ault- 
man's  Appeal,  98  Pa.  St.  505;  Lowry  v.  Inman,  46  N.  Y.  119;  and  see  Wooda 
V.  Wicks,  7  Lea,  40;  note  to  Prince  v.  Lynch,  99  Am.  Dec.  433;  unless  there 
are  difilculties  of  procedure  in  the  way:  Lowry  v.  Inman,  supra;  Christensen 
V.  Eno,  106  N.  Y.  97;  Nimich  v.  Mingo  Iron  Works  Co.,  25  W.  Va.  184; 
Ericksonw.  Nesmith,  15  Gray,  221;  4  Allen,  233;  and  see  note  to  Prince  v. 
Lynch,  99  Am.  Dec.  433;  compare  Drinkwater  v.  Portland  Marine  R'y,  18  Mo. 
35.  And  being  a  contract  liability,  it  survives  against  the  personal  repre- 
sentatives of  a  deceased  stockholder:  Richmond  v.  Irons,  121  U.  S.  27;  Irons 
V.  Manufacturers'  Nat.  Bank,  21  Fed.  Rep.  197,  198;  CJiase  v.  Lord,  77  N.  Y. 
1 ;  6  Abb.  N.  C.  258;  Manville  v.  Edgar,  8  Mo.  App.  324;  but  see  Child  v. 
Coffin,  17  Mass.  64;  Ripley  v.  Sampson,  10  Pick.  371,  372;  Dane  v.  Dane  Mfg. 
Co.,  14  Gray,  488;  Cummings  v.  Wright,  11  Mo.  App.  348;  Donnelly  v. 
Hodgson,  13  Id.  15;  and  compare  Diversey  v.  Smith,  103  111.  378. 

Is  for  Exclusive  Benefit  of  Creditors.  —  The  statutory  liability  of  stock- 
holders is  solely  for  the  benefit  of  the  creditors  of  the  corporation.  There- 
fore the  corporation  cannot  enforce  it  by  assessment:  Cook  on  Stock  and 
Stockholders,  sec.  216;  2  Morawetz  on  Corporations,  sec.  809;  Winsted  v. 
Buskirk,  17  Ohio  St.  113;  Liberty  Female  College  Ass'n  v.  Watkins,  70  Mo.  13; 
and  see  Wincock  v.  Turpin,  90  111.  135;  Atwood  v.  Rhode  Island  Agricultural 
Bank,  1  R.  I.  376;  nor  can  the  corporation  assign  it  to  trustees  for  the  bene- 
fit of  creditors:  Cook  on  Stock  and  Stockholders,  sec.  216;  Thompson's 
Liability  of  Stockholders,  sec.  342;  2  Morawetz  on  Corporations,  sec.  869; 
Taylor  on  Corporations,  sec.  721;  Wrigitt  v.  McOonnackf  17  Ohio  St.  86;  nor 
can  the  liability  bo  enforced  by  the  assignee  in  bankruptcy  of  the  corpora- 
tion: Dutcher  v.  Marine  Nat.  Bank,  12  Blatchf.  435;  Btistol  v.  Sanford,  12 
Id.  341;  nor  by  a  receiver  of  the  corporation:  Cook  on  Stock  and  Stock- 
holders, sec.  216;  Thompson's  Liability  of  Stockholders,  sec.  342;  2  Morawetz 
on  Corporations,  sec.  869;  Taylor  on  Corporations,  sec.  721;  note  to  Prince  "v. 
Lynch,  99  Am.  Dec.  434;  Jacobson  v.  Allen,  20  Blatchf.  525;  12  Fed.  Rep.  454; 
Wincock  v.  Turpin,  96  111.  135;  Mason  v.  New  Yorh  Silk  Mfg.  Co.,  27  Hun,  307; 
Cuykendall  v.  Coming,  88  N.  Y.  129;  Farnsioorth  v.  Wood,  91  Id.  308;  unless, 
by  statute,  the  receiver  is  vested  with  the  right  to  enforce  the  liability  on  be- 
half of  creditors:  Walker  v.  Crain,  17  Barb.  11;  Herkimer  County  Bank  v. 
Furman,  17  Id.  116,  119;  Story  v.  Furman,  26  N.  Y.  214;  Kennedy  v.  Gibson^ 
8  Wall.  498;  Irons  v.  Manufacturers'  Nat.  Bank,  27  Fed.  Rep.  591,  affirm- 
ing 17  Id.  308;  21  Id.  197;  Ridimond  v.  Irons,  121  U.  S.  27.  Indeed,  the 
fact  that  a  corporation  has  gone  into  bankruptcy,  or  into  the  hands  of  a 
receiver,  fixes  the  liability  of  stockholders  to  creditors:  Tibballs  v.  Libby, 
87  111.  142;  Arenz  v.  Weir,  89  Id.  25;  Wincock  v.  Turpin,  96  Id.  136. 
"Neither  a  receiver,  nor  an  assignee  in  bankruptcy,  nor  an  assignee  under 
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a  voluntary  general  assignment  for  the  benefit  of  creditors,  each  of  whom  rep- 
resents creditors  as  well  as  the  insolvent,  acquires  any  right  to  enforce  a 
collateral  obligation  given  to  a  creditor,  or  to  a  body  of  creditors,  by  a  third 
person,  for  the  payment  of  the  debts  of  the  insolvent ":  Jacobaon  v.  A  lien, 
supra,  per  Wallace,  J.  The  distinction  between  the  liability  of  stock- 
holders with  respect  to  unpaid  subscriptions,  and  their  statutory  liability, 
will  at  once  be  observed;  for,  as  shown  supra,  unpaid  subscriptions  ar» 
assets  which  a  corporation  may  assign  for  the  benefit  of  creditors,  and  they 
may  be  collected  by  an  assignee  of  the  corporation  in  bankruptcy  or  insol- 
vency, or  by  a  receiver  of  the  corporation. 

Again,  if  the  liability  is  imposed  in  favor  of  certain  creditors  only,  no 
others  can  enforce  it:  Wincoch  v.  Turpin,  96  111.  135;  Famsworth  v.  Wood, 
91  N.  Y.  308;  in  which  latter  case  it  is  said:  "The  liability  does  not  exist 
in  favor  of  the  corporation  itself,  nor  for  the  benefit  of  all  its  creditors,  but 
only  in  favor  of  such  creditors  as  are  within  the  prescribed  conditions.  It 
is  not  a  general  right,  but  one  which  attaches  to  the  particular  creditors 
only  who  are  within  the  conditions,  and  is  to  be  enforced  by  these  in  their 
own  right  and  for  their  own  special  benefit."  And  creditors,  in  order  to 
enforce  the  liability,  need  not  be  original  creditors,  but  the  liability  of  a 
Btockholder  is  equally  great  to  pay  the  assignee  of  a  debt  against  the  cor- 
poration as  the  assignor:  Came  v.  BrigJiam,  39  Me.  35;  Blakeman  v.  BerUon, 
9  Mo.  App.  107;  Crease  v.  Bahcock,  10  Met.  524.  560;  Onw  v.  Breed,  10  Id. 
569,  579;  although  in  Oatich  v.  Harrison,  12  111.  App.  457,  it  was  held  that  a 
creditor  should  be  allowed  only  the  amount  he  actually  paid  for  the  claims 
which  he  had  purchased;  contra,  Orew  v.  Breed,  10  Met.  569,  579. 

May  be  W<u.ved  by  Creditors.  —  Since  the  statutory  liability  of  stockholders 
for  the  coi^orate  debts  is  for  the  benefit  of  creditors  of  the  corporation, 
it  may  be  waived  by  a  creditor  by  express  contract  with  the  corporation: 
Cook  on  Stock  and  Stockholders,  sec.  217;  Thompson's  Liability  of  Stock- 
holders, sec.  75;  2  Morawetz  on  Corporations,  sec.  871;  Taylor  on  Corpora- 
tions, sec.  735;  Robinson  v.  Bidwell,  22  Cal.  379,  388;  French  v.  Teschemnker, 
24  Id.  518;  Basshor  v,  Forbes,  36  Md.  154,  166;  Brown  v.  Eastern  Slate  Co., 
134  Mass.  590;  see  also  In  re  Athenceum  etc.  Society,  3  De  Gex  &  J.  660; 
Halket  v.  Merchant  Traders^  etc.  Association,  13  Q.  B.  960;  Durham's  Case,  4 
Kay  &  J.  517;  although  the  liability  is  founded  upon  a  constitutional  pro- 
vision: Robinson  V.  Bidwell,  French  \.  Teschemaker,  supra;  "and  it  is  equally 
free  from  doubt  that  it  may  be  waived  by  conduct  on  the  part  of  the  creditor, 
either  at  the  time  of  making  the  contract  or  subsequently,  indicating  a  clear 
understanding  between  the  contracting  parties  that  the  creditor  is  to  look 
only  to  the  corporate  funds,  and  not  to  the  individual  liability  of  the  share- 
holders": Thompson's  Liability  of  Stockholders,  sec.  75.  Therefore  a  stock- 
holder, liable  on  notes  of  the  corporation,  is  released  from  liability,  where, 
after  the  transfer  of  his  stock,  the  creditor  gave  up  the  notes  to  the  company, 
and  took  new  notes,  especially  if  done  for  the  purpose  of  absolving  the  stock- 
holder from  liability:  New  England  Commercial  Bank  v.  Newport  Steam  Fac- 
tory, 6  R.  I.  154;  75  Am.  Dec.  688. 

Stockholders  are  not  Sureties  or  Guarantors.  —  It  has  sometimes  been  asserted 
that  the  individual  liability  assumed  by  the  stockholders  of  a  corporation  for 
the  security  of  its  creditors  was  that  of  guarantors  or  of  sureties:  Moss  v. 
McCullouyh,  5  Hill,  131;  Hanson  r.  Dmkersley,  37  Mich.  184;  Peck  v.  Miller, 
39  Id.  594,  597;  Milroy  v.  Spurr  Mountain  Iron  Min.  Co.,  43  Id.  231,  238; 
Grand  Rapids  Sav.  Bank  v.  Warren,  52  Id.  557,  561;  Grewv.  Breed,  10  Met. 
669,  575;  Hicks  v.  Burns,  38  N.  H.  141;  Patterson  v.  Wyomissing  Mfg.  Co.,  40 
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Pa.  St.  117;  and  that  therefore  a  judgment  against  the  corporation  waa  not 
even  prima  facie  evidence  of  the  debt  in  an  action  against  a  stockholder:  Mo8»^ 
V.  AlcCulloug/i,  supra;  sed  qu.;  see  note  to  Charles  v.  Hoakimt,  83  Am.  Dec.  380^ 
and  see  post;  and  a  stockholder  was  discharged  from  liability  by  the  credi- 
tor's extending  the  time,  and  accepting  the  note  of  the  corporation:  Hanson- 
V.  Donkersley,  supra;  and  see  Grew  v.  Breed,  supra;  and  no  action  could  be 
maintained  against  a  stockholder  without  notice  of  the  neglect  of  the  corpo- 
ration to  pay  the  debt:  Hicks  v.  Bums,  supra;  but  compare  Norria  v.  Wren- 
schallj  34  Md.  492,  499.  But,  on  the  other  hand,  it  has  been  expressly  denied' 
that  stockholders  are  sureties  or  guarantors:  Harger  v.  McCullough,  2  Denio^ 
119;  Moss  V.  Averill,  10  N.  Y.  449;  Moss  v.  McCullough,  7  Barb.  279;  Ault- 
man's  Appeal,  98  Pa.  St.  505;  Craig's  Appeal,  92  Id.  396;  Perkins  v.  Sanders,. 
56  Miss.  733;  Mokelumne  Hill  etc.  Co.  v.  Woodbury,  14  Cal.  265;  Davidson  v.. 
Bank-in,  34  Id.  503;  Prince  v.  Lynch,  38  Id.  528;  99  Am.  Dec.  427;  Young  v.. 
Bosenbaum,  39  Cal.  646;  Sonoma  Valley  Bank  v.  HiU,  59  Id.  107;  and  there- 
fore stockholders  are  not  discharged  by  the  creditor's  giving  time  to  the- 
corporation:  Harger  v.  McCullough,  supra;  AuUman's  Appeal,  supra;  virtually 
overruling  Moss  v.  McCullough,  Patterson  v.  Wyomissing  Mfg.  Co.,  supra;  and 
being  original  debtors,  scire  facias,  to  enforce  payment  of  a  judgment  against 
the  corporation,  will  not  lie  against  the  stockholders:  Southmayd  v.  Buss,  3 
Conn.  52.  Mr.  Morawetz  says:  "It  is  a  truth,  which  no  legislative  act  or- 
judicial  decision  can  alter,  that  a  corporation  consists  of  its  share-holders^, 
and  that,  when  share-holders  become  individually  liable  for  debts  of  their 
corporation,  they  become  individually  liable  for  debts  which  they  themselvea^ 
owe  in  a  corporate  capacity.  This  individual  liability  may  ba  in  some  re^- 
spects  similar  to  that  of  suretyship,  but  it  is  certain  that  the  share-holders 
are  not  in  fact  sureties,  within  the  accepted  meaning  of  that  term":  2. 
Morawetz  on  Corporations,  sec.  879.  And  Mr.  Taylor  observes:  "That  it  is- 
not  the  liability  of  guarantors  seems  too  evident  to  require  arguement.  Sure- 
tyship is  a  legal  institution  composed  of  peculiar  rules,  based  on  the  general: 
notion  that  a  surety  is  a  man  conferring  a  benefit  and  receiving  none  in  re- 
turn ":  Taylor  on  Corporations,  sec.  715.  Some  of  the  confusion  of  ideas- 
seems  to  have  resulted  from  the  fact  that  in  many  states,  either  by  virtue  o£ 
positive  statutory  provisions,  or  otherwise,  stockholders  are  not  primarily 
liable,  but  judgment  is  first  required  to  be  obtained  against  the  corporation, 
and  execution  returned  unsatisfied,  before  they  can  be  held,  —  a  proposition 
which  has  no  necessary  connection  with  suretyship  or  guaranty. 

Stockholders,  whetlier  Liable  as  Partners.  —  It  is  frequently  stated  that  tha 
statutory  liability  of  stockholders  for  the  debts  of  a  corporation  is  that  of 
partners  or  members  of  an  incorporated  association,  to  the  extent  indicated 
by  the  law-making  power:  Mokelumne  Hill  etc.  Co.  v.  Woodbury,  14  Cal.  265;. 
Southmayd  v.  Btiss,  3  Conn.  52;  Dcming  v.  Bull,  10  Id.  409;  Paine  v.  Stewart, 
33  Id.  517;  Buchanan  v.  Meisser,  105  111.  638;  Thompson  v.  Meisser,  108  Id. 
359;  Gauch  v.  Harrison,  12  111.  App.  457,  461;  Perkins  v.  Sanders,  56  Miss^ 
733;  Erickson  v.  NesmUh,  46  N.  H.  371;  Allen  v.  Seawall,  2  Wend.  327;  6  Id. 
335;  Lindsay  v.  HyaU,  4  Edw.  Ch.  97,  100;  Moss  v.  Oakley,  2  HiU,  265,  269? 
Bailey  v.  Bancker,  3  Id.  188;  38  Am.  Dec.  675;  Harger  v.  McCullough,  2 
Denio,  119,  124;  Coming  v.  McCullough,  1  N.  Y.  47;  49  Am.  Dec.  287;  Storr^ 
V.  Furman,  25  N.  Y.  214,  221,  222;  Wiles  v.  Suydam,  64  Id.  173,  176;  Wait 
V.  Ferguson,  14  Abb.  Pr.  379;  Worrall  v.  Judson,  5  Barb.  210,  212;  Moss  v. 
McCullough,  7  Id.  279;  Conant  v.  Van  Scliaick,  24  Id.  87,  96;  BicJiardson 
V.  Abendroth,  43  Id.  162;  ConkUn  v.  Furman,  57  Id.  484,  489;  8  Abb.  Pr., 
N.  S.,  161,  166;  Clark  v.  Myers,  11  Hun,  608;  King  v.  Duncan,  38  Id.  461» 
xu.  St.  Kep..  Vol.  IIL— 54 
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464;  New  England  Commercial  BanI:  v.  Netcport  Steam  Factory,  G  R.  I.  154; 
75  Am.  Dec.  688;  Planters'  Bank  v.  Biving/tville  Cotton  Mfrj.  Co.,  10  Rich.  95; 
Coleman  v.  ^yhitc,  14  Wis.  700;  80  Am.  Dec.  797;  Merclinnts'  Bank  v.  Cliandler, 
19  Wia.  434,  437.  And  it  haa  therefore  been  frequently  held  that  on« 
stockholder  who  ia  a  creditor  of  the  corporation  cannot  maintain  an  action 
at  law  against  the  others  to  enforce  their  individual  liability:  Bailey  v. 
Bancher,  3  Hill,  188;  38  Am.  Dec.  625;  Wait  v.  Ferguson,  14  Abb.  Tr.  379; 
Richardson  v.  Abendroih,  43  Barb.  162;  Beera  v.  Waterbury,  8  Bosw.  396,  413; 
Clai-k  V.  Myers,  11  Hun,  608;  Thompson  v.  Meisser,  108  111.  359;  Perkins  v. 
Sanders,  56  Miss.  733;  compare  Woodruff  etc.  Iron  Works  v.  CJiittenden,  4 
Bosw.  400;  Smith  v.  Londoner,  5  Col.  365.  His  remedy  is  in  equity  for  a  con- 
tribution. It  has  even  sometimes  been  said  that  stockholders  are  not  made 
liable,  but  left  liable,  for  the  corporate  indebtedness:  See  Corning  v.  McCul- 
lough,  1  N.  Y.  47;  49  Am.  Dec.  287;  Story  v.  Furman,  25  N.  Y.  214,  222; 
Buchanan  v.  Meisser,  105  HI.  638;  but  this  is  palpably  erroneous,  and  over- 
looks the  indisputable  rule  of  the  common  law  that  stockholders  were  not 
liable  for  the  debts  of  the  corporation.  Mr.  Morawetz  thus  observes,  with 
reference  to  the  doctrine  in  question:  "Share-holders  in  a  corporation  are 
undoubtedly  partners  within  a  broad  meaning  of  the  term,  and  this  is  true 
whether  they  are  subject  to  a  special  individual  liability  to  creditors  or  not. 
But  it  is  equally  a  fact  that  they  are  not  partners  within  the  narrow  meaning 
of  the  term  '  partners '  under  the  common  law.  The  very  object  of  an  act  of 
incorporation  is  to  enable  the  share-holders  to  form  an  association  which  is 
not  a  common-law  partnership,  and  is  not  subject  to  the  technical  rules  of 
the  common  law.  The  fact  that  the  share-holders  in  a  corporation  are  sub- 
ject to  an  individual  liability  to  creditors  would  merely  constitute  one  point 
of  resemblance  between  the  association  and  a  common-law  partnership,  but  it 
would  not  render  the  association  a  common-law  partnership,  nor  would  it 
make  the  share-holders  common-law  partners.  To  reason  that  because  the 
liability  of  the  share-holders  under  the  statute  resembles  the  liability  of  part- 
ners under  the  common  law,  therefore  it  must  be  governed  by  the  technical 
rules  of  the  common  law  applicable  to  the  liability  of  partners,  indicates  a 
confusion  of  ideas  ":  2  Morawetz  on  Corporations,  sec.  878.  "  Share-holders," 
says  Mr.  Taylor,  "are  not,  like  partners,  each  other's  agents;  unlike  part- 
ners, they  may  transfer  their  shares  at  will;  then,  ordinarily,  even  in  respect 
of  his  statutory  liability,  a  share-holder  cannot  be  sued  until  the  creditor  haa 
exhausted  his  legal  remedies  against  the  corporation ;  and  finally,  under  some 
atatutes,  a  share-holder  may  be  sued  alone,  though  in  the  end  he  is  entitled 
to  contribution  from  hia  fellow-share-holders.  Undoubtedly  there  remains 
the  main  reiemblance  between  the  liability  of  partners  and  the  stu*!,utory 
liability  of  share-holders,  — that  a  share-holder,  as  well  aa  a  partner,  is  liable 
individually  for  the  debts  of  the  corporation  or  firm,  —  a  resemblance  which  ia 
especially  prominent  in  the  unlimited  liability  of  a  share-holder,  who,  like  a 
partner,  may  be  obliged  to  pay  all  the  debts  of  the  concern.  And  the  danger 
lies  here,  lest  with  eyea  fixed  on  this  main  resemblance,  courts  overlook 
minute  differences,  and  inconsequence  fail  to  do  accurate  justice":  Taylor 
on  Corporations,  sec.  716. 

Liability,  whether  Primary,  or  Subject  to  Proceedings  First  Taken  against 
Corporation. — If  no  statutory  condition  ia  imposed  requiring  creditors  to 
>first  proceed  against  the  corporation,  the  individual  liability  of  stockholders 
'is  regarded  as  primary;  and  therefore  an  action  to  enforce  the  liability  is 
'.maintainable  without  having  obtained  a  judgment  against  the  corporation, 
And  an  execution  returned  unsatisfied:  Spence  v.  Shapard,  57  Ala.  598;  David- 
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eon  V.  Ranhin,  34  Cal.  503;  Young  v.  Rosenhaum,  39  I<1.  G4C;  Fajmonvdle  v. 
McCollou'jh,  59  Id.  285;  Morrow  v.  Superior  Court,  Gi  Id.  383;  Culver  v.  Third 
Nat.  Bank,  G4  111.  528;  Queenan  v.  Palmer,  117  Id.  619,  629;  Todhunter  v. 
Raiidolpfi,  29  lad.  275;  Marion  Township  etc.  Draining  Co.  v.  Noi-ris,  37  Id. 
424;  Sha/erv.  Moriaritii,  40  Id.  9;  MarsJiallv.  Harris,  55  Iowa,  182;  Perkins 
V.  Church,  31  Barb.  84;  McMahon  v.  il/acy,  51  N.  Y.  155,  160;  Planters'  Bank 
V.  Bivingsville  CoUon  Mfg.  Co.,  10  Rich.  95;  Bird  v.  Coitwr^,  22  S.  C.  292; 
Cleveland  v.  Marine  Bank,  17  Wis.  545;  Mercluints'  Bank  v.  Chandler,  19  Id. 
434,  545;  Sleeper  v.  Goodwin,  67  Wis.  577,  586;  see  also  Manufacturing  Co. 
V.  Brailley,  105  U.  S.  175^  and  if  a  judgment  is  recovered  against  the  cor- 
poration, the  stockholders  cannot  be  sued  thereon:  Trippe  v.  Iluncheon,  82 
Ind.  307;  so  it  is  no  defense  that  property  given  in  pledge  by  the  corporation 
remains  in  the  creditor's  hands  undisposed  of:  Sonoma  Valley  Bank  v.  Hill, 
59  Cal.  107;  nor  is  the  creditor  obliged  first  to  exhaust  his  remedy  against 
the  sureties  on  the  note  of  the  corporation  on  which  he  sues  before  calling 
on  the  stockholders:  Connecticut  River  Savings  Bank  v.  Fiske,  60  N.  H.  3G3; 
nor  is  it  an  objection  to  the  maintenance  of  a  suit  against  the  st-)ckholder3 
that  the  plaintifiFs  have  commenced  an  action  against  the  corporation  for  the 
recovery  of  the  same  debt:  Id. ;  and,  it  is  held,  a  release  by  a  creditor  of  a 
stockholder's  liability  for  the  debt  discharges  the  corporation  and  the  other 
stockholders  to  the  same  extent  as  the  one  to  whom  the  release  was  exe- 
cuted: Prince  v.  Lynch,  38  Cal.  528;  99  Am.  Dec.  427;  so  the  indebtedness 
for  which  a  stockholder  is  sought  to  be  charged  cannot  be  shown  by  entries 
in  the  books  of  the  corporation,  made  by  its  employees:  Neilson  v.  Craioford, 
52  Cal.  248;  Haynes  v.  Brown,  36  N.  H.  545;  Hager  v.  Cleveland,  36  Md. 
476;  but  see  McHose  v.  Wheeler,  45  Pa.  St.  32.  However,  the  cases  are  not 
agreed;  aud  under  the  same  circumstances,  the  liability  is  held  not  to  be  a 
primary  resource  or  fund  for  the  payment  of  the  corporate  debts,  but  that 
the  legal  remedies  must  first  be  exhausted  against  the  corporation:  WrigJit 
v.  McCornuck,  17  Ohio  St.  86;  Brown  v.  Hitchcock,  36  Id.  667,  676;  Hawkins 
V.  Furnace  Co.,  40  Id.  507,  513;  Wehrman  V.  Reakirt,  1  Cin.  Sup.  Ct.  230; 
Appeal  of  Means,  85  Pa.  St.  75;  Craig's  Appeal,  92  Id.  396;  Cambridge  Water 
Works  v.  Somervllle  Dyeing  etc.  Co.,  4  Allen,  239;  Haiper  v.  Union  Mfg.  Co., 
100  111.  225;  and  see  2  Morawetz  on  Corporations,  sec.  883;  Cook  on  Stock  and 
Stockholders,  sec.  221;  note  to  Prince  v.  Lynch,  99  Am.  Dec.  434,  favoring  this 
view.  Here,  again,  such  a  construction  should  be  adopted  as  will  best  effectuate 
the  legislative  intent.  Very  generllay,  however,  a  creditor  is,  either  expressly 
or  by  necessary  implication,  required  to  obtain  a  judgment  against  the  cor- 
poration, and  have  an  execution  issued  thereon  returned  unsatisfied,  as  a  pre- 
requisite to  proceeding  against  a  stockholder  to  enforce  his  statutory  liability: 
See  Hastings  v.  Harding,  2  Dill.  99,  105;  Touccyv.  Bowen,  1  Biss.  81;  Thorn' 
ton  v.  Lane,  11  Ga.  459;  Hanson  v.  Donkersky,  37  Mich.  184;  Freeland  v. 
McCullough,  1  Denio,  412;  43  Am.  Dec.  685;  Patterson  v.  Wyomissing  Mfg.  Co., 
40  Pa.  St.  117;  Dauchy  v.  Brovm,  24  Vt.  197;  and  where  an  act  requires  the 
recovery  of  a  judgment,  and  the  return  of  an  execution  unsatisfied,  as  a  con- 
dition precedent  to  an  action  against  a  stockholder,  the  complaint  mast 
allege  these  steps  to  have  been  taken:  Lindsley  v.  Simonds,  2  Abb.  Pr.,  N.  S., 
C9.  But  where  the  required  proceedings,  as  to  obtaining  a  judgment  against 
the  corporation,  and  having  an  execution  returned  nulla  bona,  or  as  to  insti- 
tuting suit  against  the  corporation  within  a  limited  period  of  time,  as  some- 
times provided,  would  be  impossible  or  nugatory,  they  are  excused:  S«e 
SMlington  v.  Howland,  53  N.  Y.  371;  Kincaid  v.  Dwindle,  59  Id.  548;  as 
where  the  corporation  is  uotorioasly  insolvent:  Hodges  y.  Silver  Hill  Mitt.  Co., 
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9  Or.  200;  or  is  thrown  into  bankruptcy:  ShelUngton  v.  HmvJard,  53  N.  Y. 
371;  Stale  Savings  Ass'n  v.  Kellogg,  52  Mo.  583;  Di-yden  v.  Kellogg,  2  Mo. 
App.  87;  but  see  Birmingham  Nat.  Bank  v.  Mosser,  14  Hun,  COS;  Tarbell  v. 
Page,  24  111.  40;  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  747;  or  is  in  tho 
hands  of  a  receiver:  Paine  v.  Stewart,  33  Conn.  516.  It  is,  however,  heM 
that  a  judgment  and  execution  returned  nulla  bona  are  only  evidence  of,  and 
constitute  one  kind  of  proof  of,  insolvency:  Hodges  v.  Silver  Hill  Min.  Co., 
mvpra;  and  that  it  might  be  shown  by  any  competent  evidence  that  the  cor- 
poration had  no  goods  on  which  a  levy  could  be  made:  Marks  v.  Hardy,  12 
Mo.  App.  595;  and  it  was  sufficient  if  it  be  shown  that  execution  issued 
against  the  corporation,  and  that  there  was  no  property  whereon  to  levy  it, 
though  the  return  of  nulla  bona  on  the  execution  be  made  before  the  return 
day:  Id.;  but  these  are  extreme  cases.  On  the  other  hand,  as  to  whether 
tho  return  nulla  bona  is  conclusive  against  the  stockholder  that  no  property 
existed,  see  Chaffin  v.  Cummings,  37  Me.  76;  Lane  v.  Harris,  16  Ga.  217.  It 
has  been  held  that  if  the  statute  requires  a  judgment  and  execution  against 
the  corporation  before  the  stockholders  can  be  charged  with  their  individual 
liability,  a  judgment  and  execution  in  the  state  where  the  corporation  was 
formed  are  contemplated,  and  therefore  necessary:  Rocky  Mountains  Nat. 
Bank  v.  Bliss,  89  N.  Y.  338;  Dean  v.  Mace,  19  Hun,  391;  Viele  v.  Wells,  9 
Abb.  N.  C.  277;  as  to  whether  this  is  so  in  equitable  proceedings  by  credi- 
tors to  compel  the  payment  of  unpaid  subscriptions,  see  Patterson  v.  Lynde, 
112  111.  196,  204;  Bank  of  Virginia  v.  Adams,  1  Pars.  Sel.  Uas.  534;  and  in 
suits  for  the  same  purpose  by  receivers  and  assignees  for  the  benefit  of  credi- 
tors in  other  states:  Olenn  v.  Williams,  60  Md.  93;  Dayton  v.  Borst,  31  N.  Y. 
435,  438;  Patter so7i  v.  Lynde,  112111.  196,  206,  discussed  supra. 

Under  some  statutes,  creditors  are  obliged  to  bring  suit  against  the  corpo- 
ration, as  above  intimated,  within  a  limited  period  of  time,  before  proceeding 
against  the  stockholders  individually:  See  Hastings  v.  Harding,  2  Dill.  99; 
ShelUngtonv.  Howland,  53  N.  Y.  371;  Birminghajn  National  Bank  v.  Mosser,  14 
Hun,  605;  State  Savings  Ass'n  v.  Kellogg,  52  Mo.  583;  D)-yden  v.  Kellogg,  2 
Mo.  App.  87;  and  where  it  is  provided  that  no  stockholder  shall  be  person- 
ally liable  for  the  payment  of  any  debt  contracted  by  the  company,  which  is 
not  paid  within  one  year  from  the  time  the  debt  is  contracted,  nor  unless  a 
suit  for  the  collection  of  the  debt  shall  be  brought  against  the  company 
within  one  year  after  the  debt  shall  become  due,  the  liability  of  a  stock- 
holder cannot  be  renewed  or  extended  by  any  renewal  or  extension  of  tho 
indebtedness  which  the  creditor  may  make  with  the  corporation,  as  by  tho 
acceptance  of  the  creditor's  note:  Parrott  v.  Colby,  6  Hun,  55,  affirmed  in 
71  N.  Y.  597.  In  other  cases,  a  special  demand  upon  the  corporation  is  re- 
quired. And  where  a  statute  provides  that  no  suit  to  enforce  the  individual 
liability  of  a  stockholder  for  the  debts  and  contracts  of  the  corporation 
"shall  be  commenced  until  after  a  legal  demand  of  payment  thereof  shall 
have  been  made  upon  the  company,"  the  demand  must  be  a  personal  one, 
80  that  payment  might  be  made  at  once:  Haynes  v.  Brown,  36  N.  H.  545; 
Connecticut  River  Savings  Bank  v.  Fiske,  60  Id.  363,  368. 

Liability,  whether  Joint,  Several,  or  Joint  and  Several.  —  In  the  consideration 
of  the  extent  of  the  liability  of  stockholders  for  the  debts  of  the  corporation 
under  a  particular  statutory  provision,  the  manner  of  its  enforcement,  the 
parties  to  the  action,  and  the  judgment  which  should  be  rendered  therein,  it 
is  frequently  material  to  inquire  as  to  whether  the  liability  imposed  is  joint, 
several,  or  joint  and  several.  It  may  be  hero  remarked  that  the  liability  of 
R  stockholder  for  unpaid  subscriptions  is  necessarily  several.     He  becomes  a 
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several  debtor  of  the  corporation  by  hia  contract  of  subscription,  or  by  as- 
s-.iming  the  obligations  of  such  contract  by  afterwards  purchasing  the  stock. 
At  law,  his  subscription  is  enforceable  against  him  solely  by  the  corporation 
or  its  representatives;  and  in  equity  the  liability  does  not  cease  to  be  sev- 
eral, although  in  a  creditor's  suit  others  may  be  joined  with  him:  See  Hatch 
V.  Dana,  101  U.  S.  205,  210.  So  where  the  constitution  of  a  state  provides 
that  the  stockholders  "shall  be  liable  for  the  indebtedness  of  such  corpo- 
ration to  the  amount  of  their  stock  subscribed  and  unpaid,"  the  liability  of  a 
stockholder  is  likewise  several:  Hodges  v.  Silver  Hill  Min.  Co.,  9  Or.  200. 
But  whether  the  statutory  liability  of  a  stockholder  be  joint,  several,  or  joint 
and  several,  depends  upon  no  such  principle,  but  solely  upon  the  language  of 
the  charter  or  other  statute.  The  question,  as  in  other  cases,  is  one  of  con- 
struction and  interpretation.  In  some  instances  it  is  settled  by  language 
V  Iiich  leaves  little  or  no  doubt.  Were  the  view  that  stockholders  are  liable 
aa  partners  carried  out  to  its  logical  extent,  they  would  be  jointly  liable,  so 
that  they  would  have  to  be  united  as  parties  defendant  in  actions  to  enforce 
their  liability,  and  a  joint  judgment  would  be  entered  up  against  them.  If 
no  limit,  as  is  sometimes  the  case,  is  placed  upon  the  liability  of  the  stock- 
holders, but  they  are  made  personally  liable  for  tlie  debts  of  the  corporation 
without  limit,  plainly  the  liability  should  bo  held  to  be  joint,  with  all  its 
consequences:  Shafer  v.  Moriarity,  4G  Ind.  9;  Deminr/  v.  Bull,  10  Conn.  409; 
compare  Von  OlaJin  v.  Harris,  73  N.  C.  323;  Von  Glahn  v.  De  Rossett,  76  Id. 
292,  293. 

But  if  the  liability  of  stockholders  is  confined  to  the  "extent"  or 
"amount"  of  their  stock,  or  is  "in  proportion"  to  their  stock,  the  liability, 
being  unequal  and  limited,  is  several:  Shafer  v.  Moriarity,  46  Ind.  9;  Paine 
V.  Stewart,  33  Conn.  517;  Bank  of  Poujhkeepsie  v.  Ihhotson,  24  Wend.  473; 
Ohio  Life  Ins.  <£•  T.  Co.  v.  Merchants'  Ins.  .fc  T.  Co.,  11  Humph.  1,  33;  53 
Am.  Dec.  742;  Crease  v.  Babcock,  10  Met.  524,  557,  568;  Perry  v.  Turner,  55 
Mo.  418,  426;  Pcttibone  v.  McOraw,  6  Mich.  441;  Lane  v.  Harris,  16  Ga.  217; 
Adkins  V.  Thornton,  19  Id.  325,  328;  although  some  cases,  in  holding  the  lia- 
bility to  bo  several,  have  placed  considerable  stress  upon  the  statutory  form 
which  imposes  a  liability  upon  "each"  stockholder  in  a  certain  amount: 
Wjirjht  V.  McCormack,  17  Ohio  St.  86;  Umsted  v.  Buskirk,  17  Id.  113;  Brown 
V.  Hitchcock,  36  Id.  667,  681;  Wehrman  v.  Reakirt,  1  Cm.  Sup.  Ct.  230;  and 
see  also  McCarthy  v.  Lavasche,  89  111.  270;  31  Am.  Rep.  83;  Vick  v.  Lane,  56 
Miss.  681;  and  it  therefore  follows  that  where  an  action  at  law  is  possible  it 
can  be  sustained  only  against  a  single  stockholder:  Peri~y  v.  l^urner,  55  Mo. 
418, 426;  or  if  the  stockholders  be  joined,  upon  equitable  considerations,  a  judg- 
ment in  solido  cannot  be  entered  against  them:  Creasev.  Babcock,  10  Met.  524, 
557,  568;  Vick  v.  Lane,  56  Miss.  681;  and  see  Paine  v,  Stewart,  33  Conn.  517; 
and  a  stockholder's  liability  is  not  extended  because  other  stockholders  can- 
not be  reached  by  process,  or  are  insolvent:  Crease  v.  Babcock,  supra;  Adkina 
V.  Thornton,  19  Ga.  325,  328.  Of  course  if  the  charter  of  a  corporation  pro- 
vides that  the  stockholders  shall  be  "  severally  and  individually  "  liable,  the 
liability  is  several:  See  Flash  v.  Conn,  109  U.  S.  371;  Culoer  v.  Third  NaL 
Bank,  64  111.  528;  Wincock  v.  Tui~pin,  96  Id.  135;  Norris  v.  Johnson,  34  Md. 
485;  Norris  v.  Wrenschall,  34  Id.  492;  Weeks  v.  Love,  50  N.  Y.  568;  Matliezx. 
Neidi'j,  72  Id.  100;  Pfohl  v.  Simpson,  74  Id.  137;  so  the  liability  is  several 
under  the  national  banking  act,  which  provides  that  the  stockholders  "shall 
be  held  individually  responsible,  equally  and  ratably,  and  not  one  for 
another":  Kennedy  v.  Gibson,  8  Wall.  498,  505;  United  States  v.  Knox,  102 
U.  S.  422;  Bailey  v.  Sawyer,  4  Dill.  463. 
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It  is  sometimes  provided  that  the  stockholders  shall  bo  "jointly  and  sev- 
erally "  liable  for  the  debts  and  contracts  of  the  corporation:  See  Grund  v. 
Tucker,  6  Kan.  70;  Hicks  v.  Burns,  38  N.  H.  141 ;  Bitmap  v.  Ilasldns  Steam 
Engiite  Co.,  127  Mass.  5S6;  Hall\.  KUnck,  25  S.  C.  348;  60  Am.  Rep.  505; 
and  see  the  expressions  that  stockholders  are  "jointly  and  severally  liabla 
as  partners,"  used  in  Perkins^.  Sanders,  50  Miss.  733;  Thompson  v.  Meisser, 
108  111.  359;  but  where  the  statute  further  enacted  that  "such  sums  as  may 
be  decreed  to  be  paid  by  the  stockholders  in  such  suit  in  equity  shall  bo  as- 
sesse.l  upon  them  in  proportion  to  the  amounts  of  stock  by  them  respectively 
held  at  the  time  when  the  suit  in  which  said  judgment  was  recovered  was  be- 
gun, but  no  stockholder  shall  be  liable  to  pay  a  la^rger  sum  than  the  amount 
of  stock  held  by  him  at  that  time  at  its  par  value,"  a  stockholder  is  not  liable 
for  the  whole  debt  of  a  corporation  in  solido,  but  is  liable  severally  for  a  pi-o 
rata  part  of  the  whole  amount,  in  proportion  to  the  stock  held  by  him:  Bur- 
nap  V.  ITaskins  Steam  Engine  Co.,  supra;  and  although  the  Civil  Code  of  Cali- 
fornia provides  that  "any  creditor  of  the  corporation  may  institute  joint  or 
several  actions  against  any  of  its  stockholders  for  the  proportit  ii  of  his  claim 
payable  by  each, "  stockholders  are  not  made  jointly  liable  to  each  of  the 
creditors  of  the  corporation;  and  the  amount  of  the  creditor's  demand  against 
each  stockholder  determines  the  court  in  which  the  creditor  may  seek  to  en- 
force such  stockholder's  liability:  Derby  v.  Stevens,  C4  Cal.  287. 

How  Statutoey  Liability  ov  Stockholders  for  Corporate  Debts  is 
Enforced.  —  If  the  charter  of  a  corporation,  or  some  general  statute,  pre- 
scribes a  special  mode  of  enforcing  the  individual  liability  of  the  stockholders, 
it  is  well  settled,  upon  the  principle  that  where  a  statute  confers  a  right  and 
also  prescribes  a  remedy,  that  remedy,  and  that  only,  can  be  pursued,  that 
the  liability  can  be  enforced  in  no  other  way:  Fourth  Nat.  Bank  v.  Franckbjn, 
120  U.  S.  747;  Knowlton  v.  Ackley,  8  Cush.  93;  Allen  v.  Wahh,  25  Minn.  543; 
Johnson  v.  Fischer,  30  Id.  173;  Patterson  v.  Lane,  35  Pa.  St.  275;  Brinham  v, 
Wellershurg  Coal  Co.,  47  Id.  43;  Youghiogheny  Shaft  Co.  v.  Evans,  72  Id.  331; 
O'lieiliy  V.  Bard,  105  Id.  5G9,  574,  575;  Moies  v.  Sprague,  9  R.  I.  541;  Daucliy 
v.  Brown,  24  Vt.  197;  Windham  Provident  Inst.  v.  Sprague,  43  Id.  502,  510; 
Nimick  v.  Mingo  Iron  Worlcs  Co.,  25  W.  Va.  184,  204;  2  Morawetz  on  Corpo- 
rations, sec.  893;  but  see  Ex  parte  Van  Riper,  20  Wend.  614;  Lionherger  v. 
Broadioay  Savings  Bank,  10  Mo.  App.  499;  and  the  remedy  must  be  strictly 
pursued:  Hoard  v.  Wilcox,  47  Pa.  St.  51;  Mansjield  Iron  Works  v.  Willcox, 
52  Id.  377,  378;  Lane's  Appeal,  105  Id.  49,  58;  O'Reilly  v.  Bard,  105  Id.  509, 
574.  See,  as  construing  such  statutes  prescribing  a  special  manner  of  enfor- 
cing the  stockholder's  liability,  Leland  v.  Marsh,  10  Mass.  389;  Stedman  v. 
Eveleth,  6  Met.  114;  Ilolyoke  Bank  v.  Goodman  Paper  Mfg.  Co.,  9  Cush.  576; 
Farnum  v.  Ballard  Vale  Machine  Shop,  12  Id.  507,  508;  Rohhins  v.  Justices  etc. 
of  Superior  Court,  12  Gray,  225,  220;  Richmond  v.  Willis,  13  Id.  182;  Johnson 
v.  Somerville  Dyeing  etc.  Co.,  15  Id.  210;  Erskinev.  Loewenstein,  82  Mo.  301, 
affirming  1 1  Mo.  App.  595.  It  is  also  sometimes  provided  that  proceedings 
to  enforce  the  individual  liability  of  stockholders  shall  be  in  equity:  See  II ad- 
ley  V.  Russell,  40  N.  H.  109;  Erickson  v.  Nesmith,  40  Id.  371;  Rice  v,  Merrimac 
Hosiery  Co.,  50  Id.  114;  Connecticut  River  Savings  Bank  v.  Fiske,  00  Id.  303; 
Erickson  v.  Nesmith,  15  Gray,  222;  Irons  v.  Manufacturers'  Nat.  Bank,  27  Fed. 
Rep.  591,  affirming  17  Id.  308;  21  Id.  197;  Richmond  v.  Irons,  121  U.  S.  27; 
in  which  case  undoubtedly,  on  the  same  principle,  a  stockholder  must  b© 
pursued  in  equity. 

Thus  far,  there  is  no  dispute;  but  if  no  special  remedy  for  enforcing  the 
liability  of  stockholders  be  provided,  the  cases  are  extremely  conflicting  as  ta 
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whether  tlie  romefly  13  at  law  or  in  equity,  or  is  at  cither  law  or  equity.  If 
no  new  right  is  created,  but  the  liability  of  stockholders  for  unpaid  subscrip- 
tions is  simply  preserved,  then  the  remedy  of  a  creditor  is  in  equity,  and  not 
at  law,  as  it  would  have  been  independently  of  the  statutory  provision:  Pct- 
terson  v.  Lynde,  lOG  U.  S.  519;  112  111.  196,  204,  207;  Brisk  v.  Carticright,  7 
Or.  329;  Brtivdarje  v.  Monumental  O.  «fc  S.  Min.  Co.,  12  Id.  322;  and  see  Cor- 
nelVs  Appeal,  114  Pa.  St.  153,  163;  Crawford  v.  Rohrer,  59  Md.  599;  and 
compare  Ilodges  v.  Silver  Hill  Min.  Co.,  9  Or.  200,  204;  although  it  is  held 
that  where  a  statute  provides  that  the  stockholders  of  a  corporation  "shall 
be  severally  individually  liable  to  the  creditors  of  the  company  in  which 
they  are  stockholders,  to  the  amount  of  unpaid  stock  held  by  them  respect- 
ivelj',  for  all  debts  and  contracts  made  by  such  company,"  a  creditor  may 
maintain  an  action  at  law  against  an  individual  stockholder,  and  recover  to 
the  amount  of  unpaid  stock  held  by  him:  Smith  v.  Londoner,  5  Col.  365;  and 
see  Mills  v.  Stewart,  41  N.  Y,  384.  389;  Griffith  v.  Mangam,  73  Id.  611; 
Stephens  v.  Fox,  83  Id.  313. 

In  some  cases  it  is  held  that  the  individual  liability  of  stockholders  must 
be  enforced  in  equity.  Thus  where  the  charter  of  a  bank  provided  that  the 
stockholders  "shall  be  bound  respectively  for  all  the  debts  of  the  bank  in 
proportion  to  their  stock  holden  therein,"  it  was  held  that  the  proper  action 
was  in  equity,  and  not  at  law:  Pollard  v.  Bailey,  20  Wall.  520,  Waite,  C  J., 
saying:  "The  provision  for  a  proportionate  liability  is  equivalent  to  a  pro- 
vision for  an  appropriate  form  of  equitable  action  to  enforce  it.  The  case  is 
different  from  what  it  would  be  if  the  charter  had  provided  generally  that 
all  stockholders  should  be  individually  liable  for  the  payment  of  the  debts. 
The  cases  from  New  York  cited  upon  the  argument,  and  which  are  supposed 
to  bo  in  opposition  to  the  view  we  have  taken,  involved  the  consideration  of 

such  a  liability After  an  examination  of  the  several  sections  of  this 

charter,  it  cannot  for  a  moment  be  doubted  that  it  was  not  only  the  intention 
to  provide  for  a  proportionate  liability,  but  for  a  pro  rata  distribution  among 
the  different  creditors  according  to  their  several  priorities.  Every  provision 
is  entirely  inconsistent  with  the  idea  that  one  creditor  could,  by  an  individ- 
ual suit,  appropriate  to  himself  the  entire  benefit  of  the  security,  and  exclude 
all  others.  A  common  fund  was  created  for  the  common  benefit,  to  be  col- 
lected and  distributed  by  the  receiver,  who  was  made  the  common  agent  of 
all.  There  was  no  liability  except  for  the  deficiency.  That  was  to  be  appor- 
tioned and  collected  for  the  common  benefit."  See  also,  to  the  same  effect, 
Terry  v.  Tubman,  92  U.  S.  156,  161;  Cuyhendall  v.  Miles,  10  Fed.  Rep.  342, 
344;  Terry  v.  Martin,  10  S.  C.  263;  but  compare  Bank  of  United  States  v. 
Dallam,  4  Dana,  574;  Morrow  v.  Superior  Court,  64  Cal.  383. 

Again,  where  the  charter  of  a  banking  corporation  provided  that  on  failure 
of  the  bank  each  stockholder  should  be  liable  individually  for  a  sum  not  ex- 
ceeding twice  the  amount  of  his  shares,  a  suit  ia  equity  was  held  to  be  the 
appropriate  mode  of  enforcing  the  liability:  Terry  v.  Little,  101  U.  S.  216, 
the  court  saying:  "The  remedy  must  always  be  such  as  is  appropriate  to  the 
liability  to  be  enforced.  The  statute  which  creates  the  liability  may  declare 
the  purposes  of  its  creation,  and  provide  directly  or  indirectly  a  remedy  for 
its  enforcement.  If  the  object  is  to  provide  a  fund  out  of  which  all  creditors 
are  to  bo  paid  share  and  share  alike,  it  needs  no  argument  to  show  that  one 
creditor  should  not  be  permitted  to  appropriate  to  himself,  without  regard  to 
the  rights  of  others,  that  which  is  to  make  up  tho  fund  ";  and  see  also  Mills 
V.  Scott,  99  Id.  25;  Synith  v.  Huckal)ee,  53  Ala.  191;  Jones  v.  Jarman,  34  Ark. 
323;  Peck  v.  Miller,  39  Mich.  594;  Harris  v.  First  Parish  in  Dorchester,  23 
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Tick.  112;  WetJierbee  v.  Baher,  35  N.  J.  Eq.  501;  Wright  v.  McCormack,  17 
Ohio  St.  8G;  Umsted  v.  Buskirlc,  17  Id.  113;  Brormv.  HUchcock,  36  Id.  667, 
CSl;  Wehrman  V.  lieakirt,  1  Cin.  Sup.  Ct.  230;  Alwoodv.  Rhode  Island  Agri- 
cultural Bank,  1  R.  I.  376;  Coleman  v.  White,  14  Wi8.  700;  80  Am.  Dec.  797; 
aud  see  Harper  v.  Union  Mfg.  Co.,  100  111.  225;  Rounds  v.  McCormick,  114 
IJ.  252;  Von  Olafin  v.  Han-is,  73  N.  C.  323;  Von  Olahn  v.  Lattimer,  73  Id. 
333;  Von  Olahn  v.  De  Rossett,  76  Id.  292;  in  which  latter  cases  the  charter 
provided  for  a  liability  "to  creditors,"  and  effect  was  given  to  that  expres- 
sion. 

In  some  of  the  earlier  Illinois  cases,  the  remedy  against  a  stockholder  made 
severally  liable  was  held  to  be  exclusively  at  law,  on  the  principle  that  where 
■a  statute  creates  a  right  or  liability  the  remedy  is  at  law,  unless  the  statute  pro- 
vides otherwise:  McCarthy  V.  Lavasche,  89  111.  270;  31  Am.  Rep.  83;  Hull  v. 
Hurlis,  90111.  213;  Wincockv.  Turpin,  96  Id.  135;  Lane  v.  Nickerson,  99 Id.  284, 
287;  but  the  court  has  receded  from  this  position:  Eames  v.  Doiis,  102  Id, 
550;  Tunesmav.  Schutller,  114  Id.  156;  compare  Harper  y.  Union  Mfg.  Co., 
100  Id.  226;  Rounds  v.  McCormick,  114  Id,  252;  Queenanv.  Palmer,  117  Id. 
€19.  And  it  might  be  here  noticed  that  the  suit  by  the  receiver  of  a  national 
ha,nk  to  enforce  the  assessment  made  by  the  comptroller  of  the  currency  ia 
at  law:  Casey  v.  Galli,  94  U.  S.  673;  Bailey  v.  Sawyer,  4  Dill.  463;  but  com- 
f)are  Kennedy  v.  Gibson,  8  Wall.  498,  505;  although  by  the  amendment  of 
1876  the  individual  liability  of  stockholders  might  be  enforced  by  a  bill  in 
equity  filed  by  any  creditor:  See  Ii-ons  v.  Manufacturers'  N'at.  Bank,  27  Fed. 
Rep.  591,  affirming  17  Id.  308;  21  Id.  197;  Richmond  v.  Irons,  121  U.  S.  27. 

But  according  to  many  authorities,  if  it  be  provided  generally  that  the 
stockholders  shall  be  individually  liable  for  the  debts  of  the  corporation,  and 
especially  if  it  be  provided  that  they  shall  be  "severally,"  or  "jointly  and 
severally,"  liable,  a  creditor  may  sue  either  at  law  or  in  equity,  according 
to  the  nature  of  the  relief  desired  or  made  necessary  by  the  circumstances  of 
the  case:  See  Manufacturing  Co.  v.  Bradley,  105  U.  S.  175,  182;  Flash  v. 
■Conn,  109  Id,  371;  Morrow  v.  Superior  Court,  64  Cal.  383;  Adkinsv.  Thornton, 
19  Ga.  325;  Culver  v.  Third  Nat.  Bank,  64  111.  528;  Eames  v.  Doris,  102  Id. 
350;  Tunesmav.  Schuttler,  114  Id,  156;  Orundv.  Tucker,  5  Kan.  70;  Bank  of 
United  States  v.  Dallam,  4  Dana,  674;  Norris  v.  Johnson,  34  Md.  485;  Norria 
V.  Wrenschall,  34  Id.  492;  Vick  v.  Lane,  56  Miss.  681;  Perry  v.  Turner,  55 
Mo.  418,  426;  Hodgson  v.  Clveewr,  8  Mo.  App,  318;  Briggs  v,  Penniman,  8 
■Cow,  387;  18  Am.  Dec.  454;  Bank  of  Poughkeepsie  v.  Ibhotson,  24  Wend,  473; 
Masters  v,  Rossie  Lead  Min.  Co.,  2  Sand.  Ch.  301;  Bogardus  v.  Rosendale  Mfg. 
<!o.,  7  N.  Y.  147;  Garrison  v.  Howe,  17  N.  Y,  458,  463;  Weeks  v.  Love,  50 
2f.  Y.  568;  Mathez  v.  Neidig,  72  Id,  100;  Griffith  v.  Mangam,  73  Id.  611;  Pfohl 
•V.  Simpson,  74  Id.  137;  Hall  v,  Klinck,  25  S,  C,  3i8;  60  Am.  Rep.  505;  com- 
?pare  Young  v.  New  York  etc.  Steamship  Co.,  15  Abb.  Pr.  69;  10  Id.  229,  231. 
But  a  stockholder  who  is  also  a  creditor  of  the  corporation  cannot  maintain 
«,n  action  at  law  against  the  other  stockholders,  but  must  proceed  in  equity 
'for  a  contribution:  See  Bailey  v,  Bancker,  3  Hill,  188;  38  Am,  Dec,  625;  Wait 
-V.  Ferguson,  14  Abb.  Pr.  379;  Richardson  v.  Abendroth,  43  Barb,  162;  Beers  v, 
Waterbury,  8  Bosw.  396,  413;  Clark  v,  Myers,  11  Hun,  608;  Thompson  v, 
Meisser,  108  111,  359;  Perkins  v,  Sanders,  56  Miss.  733;  compare  Wqqdruffietc. 
iron  Works  v.  Chittenden,  4  Bosw.  406;  Smith  v,  Londoner,  5  Col.  365;  and, 
•on  the  other  hand,  if  a  stockholder  is  a  creditor  of  the  corporation  to  the 
-amount  of  his  liability,  no  action  at  law  can  be  maintained  against  him  by 
another  creditor,  since  he  has  an  interest  in  the  fund  sued  for,  the  amount  of 
which  can  only  be  determined  by  an  accounting,  which  cannot  be  had  in  such 
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an  action:  Oarrison  v.  Hovx,  17  N.  Y.  458,  463;  Mathez  v.  Niedig,  72  N.  T. 
100;  and  see  Agate  v.  Sands,  73  Id.  620;   WUder  v,  MiUar,  90  Id.  353. 

If  the  liability  can  be  enforced  at  law,  debt  will  lie,  if  the  sum  to  bo  re- 
covered is  certain:  Bullard  v.  Bell,  1  Mason,  243;  but  not  if  the  amount  to 
be  recovered  is  not  certain,  and  cannot  be  readily  reduced  to  certainty:  Carrol 
V.  Green,  92  U.  S.  509,  513. 

It  has  been  held  that  a  judgment  creditor  could  nnite  in  the  same  action 
a  claim  to  enforce  the  statutory  liability  of  the  stockholders  for  the  debts  of 
the  corporation,  with  a  claim  to  compel  payment  of  unpaid  subscriptions: 
Warner  v.  Callender,  20  Ohio  St.  190;  but  not  with  a  claim  against  the  same 
persons,  as  officers,  for  failure  to  comply  with  some  statutory  duty:  Mappier 
V.  Mortimer,  11  Abb.  Pr.,  N.  S.,  455,  459;  Cambridge  Water  Works  v.  Somer- 
ville  Dyeing  etc  Co.,  14  Gray,  193. 

Parties  in  Actions  to  Enforce  Statutory  Liability  of  Stockholders 
roR  Corporate  Debts.  —  The  foregoing  discussions  as  to  the  nature  of  a 
stockholder's  statutory  liability,  and  how  it  may  be  enforced,  leave  little  to  be 
added  concerning  parties.  Wherever  it  is  held  that  the  proceeding  against 
the  stockholders  must  be  in  equity,  either  because  some  statutory  provision 
preserves  simply  the  liability  to  the  extent  of  the  unpaid  subscriptions,  or 
because  it  expressly  requires  a  suit  to  be  brought  in  equity,  or  because  a  pro- 
portionate liability  ia  imposed,  or  a  fund  provided  for,  the  rules  heretofore 
given  uuder  the  head  "  Parties  to  Bill  in  Equity  "  to  compel  the  payment  of 
unpaid  subscriptions  will  apply;  all  the  creditors  should  be  parties  plaintiff, 
or  the  suit  should  bo  in  behalf  of  all:  2  Morawetz  on  Corporations,  sec.  902; 
Drundage  v.  Monumental  O.  <fc  S.  Mln.  Co.,  12  Or.  322;  Crease  v.  Baljcock,  10 
Mot.  524,  531;  Orew  v.  Breed,  10  Id.  569,  575;  First  National  Bank  v .  JJingliam 
Mfg.  Co.,  127  Mass.  5G3;  Jones  v.  Jarman,  34  Ark.  323;  Hai-perw.  Union  Mfg. 
Co,  100111.  225;  WctJterheev.  Baker,  35  N.  J.  Eq.  501;  VonGlahnv.  Harris, 
73  N.  C.  323;  Von  Olahn  v.  Lattimer,  73  Id.  333;  Von  GUin  v.  De  Rossett,  7G 
Id.  292;  Wright  v.  McCormack,  17  Ohio  St-  86;  Vmsted  v.  BusUrk,  17  Id.  113; 
Brown  v.  IlUchcock,  3G  Id.  667,  681;  Wehrman  v.  Reakirt,  1  Cin.  Sup.  Ct.  230; 
Coleman  v.  White,  14  Wis.  700;  83  Am.  Dec.  797;  but  see  Cornell's  Appeal, 
114  Pa.  St.  153,  163;  all  the  stockholders  should  be  joined  as  parties 
defendant,  unless  it  be  impossible,  useless,  or  impracticable:  2  Morawetz 
on  Corporations,  sec.  902;  Iladky  v.  Russell,  40  N.  H.  109;  Erickson  v.  Nea- 
rnith,  46  Id.  371;  Rice  v.  Merrimac  Hosiery  Co.,  56  Id.  114,  128;  Connecticut 
River  Savings  Bank  v.  Fiske,  60  Id.  363,  368;  Jones  v.  Jai~nian,  34  Ark. 
323;  Urnstedv.  Buskirk,  17  Ohio  St.  113;  Coleman  v.  White,  14  Wis.  700;  SO 
Am.  Dec.  797;  Von  Glahn  v.  Harris,  73  N.  C.  323;  Von  Glahn  v.  De  Rossett, 
76  Id.  292,  293;  compare  Brundage  v.  Monumental  O.  d-  S.  Min.  Co.,  12  Or. 
322;  and  see  CornelCs  Appeal,  114  Pa.  St.  153,  163;  Petlibone  v.  McOraw,  6 
Mich.  441;  and  the  corporation  should  be  made  a  co-defendant:  2  Morawetz 
on  Corporations,  sec.  903;  Umsted  v.  Buskirk,  17  Ohio  St.  113;  Coleman  v. 
White,  14  Wis.  700;  80  Am.  Dec.  797;  Jones  v.  Jarman,  34  Ark.  323;  Wetlier- 
bee  V.  Baker,  35  N.  J.  Eq.  501;  and  see  Thompsonw.  Jewell,  43  Mich.  240. 

If  the  liability  of  stockholders  is  several,  it  is  not  possible,  unless,  perhaps, 
permitted  by  statute,  to  join  them  as  defendants  in  an  action  at  law  to  enforce 
the  liability,  but  each  creditor  has  a  remedy  against  each  stockholder:  Abbott  v. 
AspinvHiLl,  26  Barb.  202;  Morrow  v.  Superior  Court,  64  Cal.  383;  if  it  bo  joint, 
they  must  all  be  sued  jointly:  Allen  v.  Sewall,  2  Wend.  327;  and  see  Over- 
myer  v.  Cannon,  82  Ind.  457;  and  if  joint  and  several,  a  joint  action,  or  sev- 
eral actions,  may  be  instituted:  Larrabee  v.  Baldwin,  35  Cal.  155. 

In  Ohio,  if  stock  is  transferred  after  a  debt  is  contracted,  the  assigneet 
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rIiouU  be  made  pirtiea  defendant  ia  a  snifc  in  equity  to  enforce  l!io  indivii2ii~l 
liability  of  the  assignors,  the  assignees  being  bound  todischarg3  the  liabil.ty, 
as  between  themselves  and  the  assignors:  Wheeler  v.  Faurot,  37  Ohio  St.  Cf); 
and  see  Bcmewitz  v.  Van  Wert  County  Bank,  41  Id.  78. 

JUDOMKNT   AOAIXST    CORPORATION,    WHETHER     CONCLCSIVE    I.V    ACTION   TO 

EvFORCE  Stockholder's  Statctory  Liaeilitv. — It  has  already  bec.i 
shown  that  a  judgment  against  a  corporatioa  ij  conclusive,  in  the  absence  of 
fraud  or  want  of  jurisdiction,  in  a  creditor's  suit  against  the  stockholders  to 
compel  the  payment  of  their  unpaid  subscriptions,  so  as  to  dispense  with  fur- 
ther ijroof  of  the  creditor's  claims.  On  principle,  thoro  is  no  reason  why  this 
rule  should  not  apply  in  actions  to  enforce  the  statutory  liability  of  stoc'^- 
holders.  It  makes  no  difference  whether  or  not  a  judgment  against  the  cor- 
poration is  required  to  be  obtained  as  a  prerequisite  to  the  enforcement  of 
such  liability.  A  judgment  against  the  corporation  is  really  a  judgment 
against  the  stockholders  in  their  corporate  capacity,  and  the  stockholdcrj  are 
amply  represented  in  the  action.  The  weight  of  authority  is  decidedly  ia 
faror  of  this  view:  Cook  on  Stock  and  Stockholders,  sec.  222;  2  Morawetz  oa 
Corporations,  sec.  8SG;  Slee  v.  Bloom,  20  Johns.  C39;  Moss  v.  Oaldcy,  2  Hill, 
265;  Moss  v.  McCulloujh,  7  Barb.  279,  290;  Moss  v,  Averill,  10  N.  Y.  449, 
452;  Belmont  v.  Coleman,  21  Id.  96;  Conhlin  v.  Furman,  57  Barb.  4S4;  8  Abb. 
Pr.,  N.  S.,  IGl;  ITovey  v.  Ten  Broeck,  3  Robt.  316,  319;  Donworth  v.  Cool- 
baugh,  5  Iowa,  300;  Corse  v.  Sanford,  14  Id.  235;  Came  v.  BrijJuim,  39  Mo. 
35;  Cole  v.  Butler,  43  Id.  401;  MilUken  v.  WMleliouse,  49  Id.  527;  Gruwl  v. 
Tucker,  5  Kan.  70;  Coaljield  Co.  v.  Peck,  98  111.  139;  Wilson  v.  StocUiolJcrit 
of  Pittsburgh  etc.  Coal  Co.,  43  Pa.  St.  424;  Cleveland  v.  Marine  Bank,  17  Wis. 
645;  Merchants'  Bank  v.  Chandler,  19  Id.  545.  Some  few  of  these  cases  say 
the  judgment  is  prima  facie  evidence,  but  only  impeachable  for  fraud  or  wank 
of  jurisdiction,  which,  however,  is  simply  stating  the  rule  in  another  form. 
Nevertheless,  some  authorities  hold  the  judgment  to  be  to  all  intents  and  pnr- 
poses  prima  fade:  Hoagland  v.  Bell,  '36  Barb.  57;  Scliaeffer  v.  Missouri  Home 
Ins.  Co.,  46  Mo.  248;  Grand  Rapids  Savings  Bank  v.  Warren,  52  Mich.  557; 
and  see  Stephens  v.  Fox,  83  N.  Y.  313;  and  some  hold  that  it  is  not  even 
prima  facie:  Moss  v.  McCullough,  5  Hill,  131;  Strong  v.  Wheaton,  38  Barb.  GIG; 
and  see  also  Miller  v.  Wldte,  50  N.  Y.  137;  McMahon  v.  Macy,  51  Id.  155, 
162-165;  Union  Bank  v.  Wando  Mining  etc.  Co.,  17  S.  C.  339;  ChestntU  v. 
Pennell,  92  HI.  55;  Whitman  v.  Cox,  26  Me.  335;  and  Mei-rill  v.  President  etc, 
of  Suffolk  Bank,  31  Id.  57,  50  Am.  Dec.  049,  overruling  the  same. 

Who  are  Stockholders  Personally  Liable  for  Corporate  Debts. — 
/a  General,  Jimo  One  Becomes  Stockholder.  —  Some  of  the  rules  which  will 
be  given  under  this  head,  because  announced  in  cases  involving  the  individual 
liability  of  stockholders  for  the  debts  of  corporations  under  charters  and 
statutes,  are  of  a  general  nature,  and  will  equally  apply  to  cases  where  credi- 
tors are  seeking  to  compel  stockholders  to  pay  their  unpaid  subscriptions  by 
equitable  proceedings,  while  other  rules  are  entirely  special.  It  has  been 
held  that  where  the  act  under  which  a  corporation  was  formed  provided  that 
the  trustees  and  "  corporators "  should  be  individually  liable  for  its  debts 
until  the  whole  of  the  capital  subscribed  shall  have  been  paid  in,  and  a  cer- 
tificate thereof  recorded,  the  word  "  corporators  "  does  not  include  stock- 
holders: Cluxse  v.  Lord,  77  N.  Y.  1;  6  Abb.  N.  C.  258;  but  per  contra,  the 
word  "corporators,"  in  a  similar  act,  was  held  to  be  used  in  the  sense  of 
share-holders,  and  not  that  of  commissioners  or  promoters  in  the  organiz- 
ing of  the  corporation:  Gulliver  v.  Roelle,  100  111,  141;   Shufeklt  v.  Carver,  8 


April,  1885.]    TuoMPsoN  v.  Reno  Savings  Bank.  859 

m.  App.  545.  Such  qnestions  mnst  evidently  bo  decided  npon  a  reading  of 
the  entire  act. 

It  has  been  stated  ante,  under  the  division,  "  ■\\'T]o  are  Stockholders  Liabld 
to  Creditors  for  Unpaid  Subscriptions, "  that  stockholders  may  become  such 
either  by  original  subscription,  by  direct  purchase  from  the  corporation,  or 
by  subsequent  transfer  from  the  original  holders.  But  it  is  not  necessary, 
in  an  action  to  enforce  the  individual  liability  of  stockholders,  for  tlie  plain- 
tiflF  to  state  the  particular  manner  in  which  the  defendants  acquired  their 
stock.  The  averment  that  they  were  stockholders  is  sufficient:  Overrnyer  v. 
Cannon,  82  Ind.  457.  If  all  the  capital  stock  of  a  corporation  is  subscribed 
for  and  taken  at  the  time  the  articles  of  incorporation  arc  filed,  no  subse- 
qiient  subscribers,  by  merely  writing  their  names  in  the  corporation -book, 
and  affixing  a  number  of  shares  to  their  respective  names,  can  acquire  a  right 
to  any  shares  of  stock,  or  become  by  such  act  stockholders  of  the  corpora- 
tion, and  liable  as  such  for  its  debts:  Lathrop  v.  Kneeland,  46  Barb.  432. 
Plainly,  one  who  never  accepts,  but  refuses  to  accept,  any  stock  in  a  corpo- 
ration is  not  a  stockholder,  even  though  the  secretary  enters  his  name  in  the 
books  as  such:  Mudr/ett  v.  Horrel,  33  Cal.  25.  So  a  mere  charge  of  shares 
of  stock  to  a  certain  person  m^e  upon  the  stock-book  of  a  corporation,  with- 
out some  evidence  that  such  person  admitted  the  charge  to  have  been  cor- 
rectly made,  or  sanctioned  the  same,  cannot  make  him  the  owner  thereof, 
BO  as  to  render  him  individually  liable  to  creditors  of  the  corporation:  Fowler 
v.  Ludtoig,  34  Me.  455,  459;  but  if  a  person  named  as  a  member  in  the  cer- 
tificate required  by  an  act  relating  to  corporations  to  be  made  out,  acknowl- 
edged, and  recorded,  and,  in  the  charter  obtained  thereunder,  afterwards  acts 
as  a  member,  or  does  uot  disavow  the  relation  as  soot  as  he  discovers  the 
use  made  of  his  name,  he  cannot  evade  his  liability  as  a  member  under  the 
act,  merely  by  showing  that  ho  was  not  in  fact  a  subscriber,  and  never  paid 
iu  any  stock:  McIIose  v.  Wheeler,  45  Pa.  St.  32.  Mere  irregularities  in  be- 
coming a  stockholder,  however,  cannot  avail  him  as  a  defense  to  his  statutory 
liability,  if  the  corporation  had  waived  the  irregularities,  and  recognized  him 
as  a  legal  stockholder:  Ilolyoke  Bank  v.  Goodman  Paper  Mfg.  Co.,  9Cush.  57 C. 
TMiere  executors,  without  authority,  made  an  investment  in  the  stock  of  a 
corporation,  the  estate  cannot  be  held  liable  as  a  stockholder  for  corporate 
debts:  Diven  v.  Lee,  30  N.  Y.  302.  But  one  who  permits  himself  to  be 
represented  on  the  books  of  a  corporation  as  a  stockholder,  and  holds  an 
office  to  which  no  one  but  a  stockholder  is  eligible,  cannot  escape  responsi- 
bility for  tlio  debts  of  the  company  by  showing  that  the  stock  standing  in 
his  name  was  transferred  to  him  simply  to  enable  him  to  become  an  officer 
of  the  company:  Wolf  v.  St.  Louis  Indepetulent  Water  Co.,  15  Cal.  319;  nor  is 
it  any  defense  to  an  action  by  creditors  of  a  corporation  against  subscribers 
to  its  stock,  that  the  defendants  subscribed  as  agents  of  the  corporation, 
which  it  was  to  hold  and  sell  at  pleasure  for  its  benefit:  Allibone  v.  Hager, 
46  Pa.  St.  48.  Where  a  partnership  owns  stock  in  an  insolvent  corporatiou, 
a  member  of  the  firm  will  be  liable  to  an  execution,  under  the  statutes  of 
Missouri,  against  himself  individually,  as  a  stockholder,  upon  the  motion  of 
a  creditor  of  the  corporation,  in  all  cases  where  the  firm  would  be  subject  to 
such  liability:  Bray's  Adnir  v.  Selijman's  Adm'r,  75  Mo.  31.  "Each  mem- 
ber of  a  partnership  is  liable  for  the  indebtedness  of  the  firm." 

As  in  the  case  of  creditora  seeking  to  compel  the  payment  by  stockholders 
of  unpaid  siibscriptious,  so  in  proceedings  by  creditors  to  enforce  the  statu- 
tory personal  liability  of  eharc-hoUlers  for  the  debts  of  the  corporation,  it  i* 
settled  that  a  subscriljcr  for  shares  is  responsible  as  a  stockliolder,  although 
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no  certificate  has  been  issued  to  him:  Mitchell  v.  Bechnan,  64  Cal.  117;  Cot' 
uUh  V.  Culver,  69  111.  502;  Chaffin  v.  Cummings,  37  Me.  70,  83;  Hatoea  v.  Anglo- 
Saxon  Petroleum  Co.,  101  Mass.  385,  395;  111  Id.  200;  ScJiaefferv.  Missouri 
Home  fiM.  Co.,  40  Mo.  248;  Spear  v.  Craiqford,  14  Wend,  20;  28  Am.  Dec. 
513;  Burr  v.  Wilcox,  22  N.  Y.  551;  Wheeler  v.  Millar,  90  Id.  353;  note  to 
Franklin  Glass  Co.  v.  Alexander,  9  Am.  Dec.  96;  note  to  Freeland  v.  McCvU 
hu<jh,  43  Id.  697;  Cook  on  Stock  and  Stockholders,  sec.  192;  Thompson's 
Liability  of  Stockholders,  sec.  106;  and  although  the  stock  has  not  even  been 
divided  into  shares:  Hawes  v.  Anglo-Saxon  Petroleum  Co.,  supra;  so  where  a 
savings  bank  is  converted  into  a  national  bank,  neither  the  rights  nor  the  lia- 
bilities of  the  stockholders  are  aflfected  by  the  mere  omission  to  issue  a  new 
form  of  stock  certificate  to  them:  Keyser  v.  Hitz,  2  Mackey,  473.  Nor,  of 
course,  is  the  liability  of  the  subscriber  affected  by  the  fact  that  he  has  not 
paid  for  his  stock:  Mitchell  v.  Bechnan,  64  Cal.  117;  Chaffin  v,  Cummings,  37 
Me.  76,  83;  Schaeffer  v.  Missouri  Ilome  Ins.  Co.,  46  Mo.  248;  Spear  v.  Crawford, 
14  Wend.  20;  28  Am.  Dec.  513;  WMekr  v.  Millar,  90  N.  Y.  353;  note  to 
Freeland  v.  McCuUough,  43  Am.  Dec.  697. 

Tranter  —  Stockholder's  when  Debt  was  Contracted  or  Action  Brought. — 
Where  the  stock  has  been  transferred,  the  question  of  the  party  liable  ham 
been  much  disputed.  If  the  charter  or  other  statute  simply  provides  that 
"the  stockholders  "  shall  be  personally  liable  for  the  debts  of  the  corpora- 
tion, then,  according  to  a  respectable  line  of  cases,  only  those  who  were 
•tockholders  at  the  time  the  debt  was  contracted,  and  not  those  who  became 
Buch  afterwards,  are  liable:  Moss  v.  Oakley,  2  Hill,  265;  Judson  v.  Bossie 
Galena  Co.,  9  Paige,  598;  38  Am.  Dec.  609;  Haryer  v.  McCullouyh,  2  Denio, 
119,  122;  Tracy  V.  Yates,  18  Barb.  152;  PJullips  v.  Tlierasson,  11  Hun,  141; 
Williams  v.  Ilanna,  40  Ind.  535;  Chesley  v.  Pierce,  32  N.  H.  388;  Larrahee  v. 
Baldwin,  35  Cal.  155;  Norris  v.  Johnson,  34  Md.  485;  Norris  v.  Wrenschall,  34 
Id.  492;  and  see  Fleeson  v.  Savage  S.  M.  Co.,  3  Nev.  157;  Windham  Provident 
Inst,  for  Savings  v.  Sprague,  43  Vt.  502;  Cal.  Civ.  Code,  sec.  322;  but  compare 
Freeland  v.  McCuUough,  1  Denio,  412;  43  Am.  Dec.  685;  McCullough  v.  Moss, 
5  Denio,  567;  Sayles  v.  Bates,  15  R.  I.  342;  Boot  v.  Sinnock,  120  HI.  350;  60 
Am.  Rep.  558.  So  where  the  charter  of  a  banking  corporation  provided  that 
if  the  corporation  should  refuse  or  neglect  to  pay  its  bills  on  demand,  "the 
original  stockholders,  their  successors,  assigns,  and  the  members  of  the  said 
corporation,"  should,  in  their  private  capacities,  be  jointly  and  severally 
liable  to  the  holder,  it  was  held  that  only  such  of  the  original  stockholders, 
their  successors  and  assigns,  as  were  members  of  the  corporation  when  the 
payment  of  the  bills  were  refused  are  liable:  Bo7id  v.  Appleton,  8  Mass.  472; 
5  Am.  Dec.  Ill,  The  reasons  for  this  rule  are  stated  by  Bronson,  J.,  in  the 
loading  case  of  Moss  v.  Oakley,  supra,  as  follows:  "A  man  who  purchases 
stock  and  comes  into  a  corporation  after  it  has  been  engaged  in  business  may 
often  be  deceived  in  relation  to  the  number  and  magnitude  of  its  debts.  But 
while  ho  is  a  stockholder,  he  can  know  something  about  the  extent  of  obliga- 
tion contracted  by  the  company,  and  is  not  wholly  without  the  means  of 
exerting  an  iuSuenco  over  those  who  manage  its  concerns;  and  as  to  those 
who  may  deal  with  the  corporation,  they  bestow  their  labor  or  part  with 
their  property  on  the  credit  of  those  who  are  known  to  be  stockholders  "; 
and  again,  by  Worden,  J.,  in  Williama  v.  Ilanna,  supra:  "The  holder  of  stock 
in  a  corporation  has  a  voice  in  conducting  the  affairs  of  the  corporation,  so 
far,  at  least,  as  the  selection  ot  its  officers  is  concerned,  and  has  the  means  of 
knowing  the  situation  of  its  affairs  and  business,  and  he  should  not  be  per- 
vittod  to  avoid  his  liability  for  the  debts  of  the  corporation  by  transferring 
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hia  stock  to  another  person.  On  the  other  hand,  the  purchaser  of  stock  who 
has  previously  had  no  connection  with  the  corporation  has  not  the  means  of 
knowing  very  definitely  the  amount  of  debts  owed  by  the  corporation.  He 
may  know  the  market  value  of  the  stock,  but  this  furnishes  no  very  safe 
criterion  by  which  to  determine  the  amount  of  indebtedness.  The  creditor, 
if  he  looks  to  the  individual  liability  of  the  stockholders  at  all,  looks  to  those 
who  are  stockholders  at  the  time  he  lends  his  credit,  and  to  those  he 
should  be  content  to  look  for  the  collection  of  his  debt." 

According  to  this  view,  it  results  that  a  stockholder  cannot  relieve  himself 
from  liability  for  debts  already  incurred  by  a  transfer  of  his  stock:  See  Weh- 
man  v.  Realdrt,  1  Cin.  Sup.  Ct.  230,  237;  Brown  v.  Hitchcock,  36  Ohio  St.  667; 
but  decided  under  a  different  theory;  but  for  debts  contracted  by  the  com- 
pany after  he  parts  with  his  stock,  he  is  not  liable:  MaUkews  v.  Albert,  24  Md, 
527.  The  complaint  or  declaration  must  show  that  the  defendant  was  a 
stockholder  when  the  debt  was  contracted:  Young  v.  New  York  etc.  Steam' 
ship  Co.,  10  Abb.  Pr.  229;  15  Id.  69;  Weber  v.  Fickey,  47  Md.  196.  But 
where  the  act  under  which  a  corporation  was  formed  provided  that  the 
stockholders  should  be  liable  to  the  creditors  of  the  company  for  all  debts 
made  by  it,  a  person  who  was  not  a  stockholder  at  the  time  a  contract 
was  made  is  liable  for  installments  falling  due  thereunder  after  he  be- 
came and  while  he  continued  to  bo  a  stockholder:  McMaster  v.  Davidson,  29 
Hun,  542;  and  where  a  statute  provided  that  a  retiring  member  of  a  corpo- 
ration shall  bo  liable  only  for  a  "  debt "  contracted  by  it  while  ho  was  a 
member,  since  rent  does  not  accrue  to  the  lessor  as  a  debt  until  the  lessee  has 
enjoyed  the  use  of  the  land,  no  action  can  be  maintained  against  a  stock- 
holder of  a  corporation  which  had  leased  certain  premises  for  the  rent  of 
a  quarter  which  commenced  after  he  sold  his  stock,  although  the  lease  was 
executed  before  such  sale:  Bordman  v.  Osbom,  23  Pick.  295;  and  since  a 
debt  is  merged  in  a  judgment  recovered  thereon,  a  stockholder  of  a  corpora- 
tion, who  had  ceased  to  be  a  member  thereof  prior  to  the  rendition  of  a  judg- 
ment against  the  corporation,  cannot  be  summoned,  under  the  Massachusetts 
statute,  in  an  action  upon  the  judgment  against  the  corporation,  although  lie 
was  liable  on  the  original  debt,  having  been  a  stockholder  wlien  the  debt 
was  contracted:  IJandrahan  v.  Cheshire  Iron  Works,  4  Allen,  396;  Mason  v. 
Cheshire  Iron  Works,  4  Id.  398,  399.  So  when  the  debt  of  a  corporation  is  set- 
tled by  its  negotiable  note,  and  that  note,  when  due,  is  taken  up  by  another 
note,  tho  original  liability  being  extinguished,  in  the  absence  of  anything 
to  the  contrary,  the  date  of  the  second  note  must  be  treated  as  the  time 
when  the  indebtedness  accrued,  so  far  as  relates  to  the  liability  of  the  stock- 
holders: Mdliken  v.  Whitehouse,  49  Me.  527;  see  also  Wlieder  v.  Faurot,  37 
Ohio  St.  26. 

Under  some  charters  and  general  statutes,  on  the  other  hand,  the  time  whea 
the  debt  was  contracted  is  not  the  criterion  by  which  to  determine  who  are 
liable  as  stockholders  therefor.  Thus,  in  an  early  case  in  Connecticut,  it  waa 
held  that  where  the  charter  of  a  corporation  provided  that  "  the  persons  and 
property  of  the  members  of  said  corporation  shall,  at  all  times,  be  liable  for 
all  debts  due  by  said  corporation, "  persons  who  were  members  at  the  time 
the  debt  was  contracted,  but  had  transferred  their  stock  before  the  com- 
mencement of  the  action,  were  not  liable:  President  etc.  of  Middleton  Bank  v. 
MaijiU,  5  Conn.  28;  compare  Deming  v.  Bull,  10  Id.  409;  and  where  a  statute 
under  which  a  corporation  was  formed  provided  that  the  stockholders  "  shall 
be  individually  responsible,  to  the  amount  of  their  respective  shares  of  stock, 
for  all  its  indebtednees  and  liabilities  of  every  kind,"  it  was  decided  that  ik 
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■V7a,s  not  tlie  stockholders  at  the  time  the  debt  accrued,  but  the  stoclihnldera 
At  the  time  the  action  is  commenced,  who  were  individually  respousible; 
{.'levdaml  v.  Burnliavi,  55  Wis.  598;  but  these  cases  are  at  variance  with  tlio 
Humorous  others  cited  ante.  If,  however,  it  is  provided,  as  in  an  early  statute 
of  Massachusetts  (act  of  1808,  c.  G5,  sec.  6),  that  an  execution  issued  against 
«  manufacturing  corporation,  if  not  satisfied  within  fourteen  days  after  de- 
mand made  upon  the  president,  treasurer,  or  clerk  of  such  corporation,  may 
be  levied  upon  the  body  or  estate  of  any  member  or  members,  there  is  more 
reason  in  holding  that  this  must  be  understood  to  be  such  as  were  members 
at  the  time  of  the  commencement  of  the  action:  CMld  v.  Coffin,  17  Mas3.  64; 
mpJey  V.  Sampson,  10  Pick.  371,  372;  and  therefore,  if  a  member  died  before 
the  commencement  of  the  action,  the  execution  could  not  be  levied  upon  his 
estate,  no  proceedings  against  executors  or  administrators  having  been  pro- 
vided: Id.;  but  see  Marqf  v.  Clark,  17  Mass.  330,  where  it  is  said  that  the 
execution  might  be  levied  upon  him  who  was  a  member  at  the  time  of  the 
levy;  and  where  a  constitutional  provision  says  that  "  in  all  cases  each  stock- 
holder shall  be  individually  liable "  in  a  certain  amount  foi"  the  debts 
of  the  corporation,  and  a  statute  under  it  enacts  that  "  if  any  execu- 
tion shall  have  been  issued  against  the  property  or  effects  of  a  corporation, 
and  if  there  cannot  be  found  whereon  to  levy  such  execution,  then  such 
execution  may  be  issued  against  any  of  the  stockholders"  to  the  ex- 
tent of  such  amount,  the  liability  attaches  to  those  who  are  actual 
etockholders  when  the  execution  is  issued,  and  not  to  those  who  were  stock- 
holders when  the  debt  was  contracted,  and  who  have  transferred  their  stock 
in  good  faith  to  responsible  parties:  McClaren  v.  Franciscus,  43  Mo.  452; 
but  it  is  held  that,  under  these  provisions,  the  liability  of  a  stockholder  is 
measured  by  the  number  of  shares  held  by  him  at  the  date  of  the  return  of  the 
execution  against  the  corporation  nulla  bona,  and  not  by  the  number  he  held 
when  the  motion  for  execution  against  him,  as  further  required  to  be  made  by 
the  statute,  was  filed:  Skrainka  v.  Allen,  76  Mo.  384,  reversing,  in  this  particu- 
lar, 7  Mo.  App.  384.  So  where  a  statute  of  Maine  (1836,  c.  200)  provided  that 
"in  case  of  deficiency  of  attachable  corporate  property  or  estate,  the  indi- 
vidual property,  rights,  and  credits  of  any  stockholder  shall  be  liable  to  the 
amount  of  his  stock  for  all  debts  of  the  corporation  contracted  prior  to  the 
transfer  thereof  for  the  term  of  one  year  after  the  record  of  the  transfer  in 
the  books  of  the  corporation,  and  for  the  term  of  six  months  after  judg- 
ment recovered  against  said  corporation,  in  any  suit  commenced  within  the 
year  aforesaid,"  a  stockholder  may  be  liable,  although  the  debt  was  contracted 
before  he  became  such:  Longley  v.  I/iUle,  26  Me.  102;  and  where  the  charter 
of  a  corporation  provided  that  "each  stockholder  shall  be  liable  to  double  the 
amount  of  stock  held  or  owned  by  him,  and  for  three  months  after  giving  no- 
tice of  transfer,"  the  provision  has  reference  to  the  continuance  of  the  liability, 
and  not  to  the  time  within  which  an  action  shall  be  instituted,  and  a  stockholder 
is  plainly  liable  for  debts  incurred  while  a  member,  and  for  those  incurred 
for  three  months  after  he  gives  notice  of  the  transfer  of  his  stock:  Fuller  v. 
Ledden,  87  111.  310;  Hull  v.  Burtis,  90  Id.  213;  so,  also,  where  the  charter  of 
a  1)ank  declared  that  no  stockholder  should  be  relieved  from  persoual  liability 
for  the  ultimate  redemption  of  bills  and  notes  issued  by  the  bank  by  the  sale 
of  his  stock  until  he  shall  have  caused  to  be  given  sixty  days'  notice  of  said 
sale  in  some  public  gazette  of  the  state,  and  in  case  of  the  failure  of  the  bank, 
all  the  stockholders  who  may  have  sold  their  stock  at  any  time  within  six 
months  prior  to  said  failure  shall  be  liable  in  the  same  manner  as  if  they  had 
not  sold  their  stock,  all  the  stockholders  who  have  given  the  required  notice 
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are  exempt,  unless  a  failure  occur  within  six  months  thereafter,  and  ail  the 
other  stockholders  are  liable,  whether  they  have  transferred  their  stock  or  not: 
Lane  v.  Morris,  8  Ga.  468;  Tluomton  v.  Lane,  11  Id.  459;  under  the  Eagliah 
companies  act  of  1862,  also,  past  members  remain  liable  to  creditors  for  a 
limited  period  of  time. 

It  has  also  been  held  that  certain  acts  of  incorporation  and  other  statutes 
impose  a  liability  for  the  debts  of  the  corporation  upon  both  stockholders 
who  were  such  when  the  debts  were  contracted  and  stockholders  who  are 
such  when  the  action  is  brought.  Thus  it  is  held  that  where  a  statute  pro- 
vides that  "all  members"  or  "all  stockholders,"  shall  be  imlividually  liable, 
those  who  were  such  when  the  debt  was  contracted,  and  also  those  who  are 
such  when  the  action  is  brought,  are  liable:  Curtis  v.  Harlow,  12  Met.  3; 
Holyohe  Bank  v.  Burnliam,  11  Cush.  183;  Johnson  v.  Somerville  Dyeing  etc. 
Co.,  15  Gray,  216;  Brown  v.  Hitdicock,  36  Ohio  St.  667;  Wlieeler  v.  Faurot,  37 
Id.  26;  Bonewitzv.  Van  Wert  County  Bank,  41  Id.  78;  Mason  v.  Alexander, 
44  Id.  318,  338;  but  see  Rceder  v.  Maranda,  66  Ind.  485;  the  courts  finding 
this  interpretation  in  the  use  of  the  word  "all"  by  the  legislature;  and  the 
same  result  lias  been  reached  in  a  few  cases  where  the  charters  or  statutes 
simply  provided  that  "the  members  "  or  "  the  stockholders  "  should  be  liable: 
Sayles  v.  Bates,  15  R.  I.  342;  Freeland  v.  MxJuUough,  1  Denio,  414,  425;  43 
Am.  Dec.  685;  Boot  v.  Sinnock,  120  111.  350;  00  Am.  Rep.  558;  but  see 
djtpra,  the  many  contrary  cases.  It  is  evident,  according  to  this  ruling,  that 
a  stockholder  i3  not  relieved  from  liability  for  debts  of  the  corporation 
incurred  while  he  was  such  by  a  subsequent  transfer  of  his  stock:  Broton  v. 
IIiichco<:k,  36  Ohio  St.  667;  Mason  v.  Alexander,  44  Id.  318,  338;  WcJirman  v. 
Reakbt,  1  Gin.  Sup.  Ct.  230,  237;  but  he  is  not  liable  for  debts  contracted  before 
he  became  a  stockholder,  if  his  membership  ceased  before  the  debts  became 
payable  and  action  brought:  JJolyoke  Bank  v.  Burnliam,  11  Cush.  183;  Snylcs 
v.  Bates,  15  R.  I.  342;  note  to  Prince  v.  Lynch,  99  Am.  Dec.  434;  so  the  lia- 
bility of  stockholders  for  debts  of  the  corporation  incurred  during,  their 
ownership  of  stock  for  which  the  promissory  notes  of  the  corporation  were 
given,  is  discharged  by  the  cancellation  of  such  notes  and  the  execution  of 
new  notes  in  payment  of  the  debt,  after  the  stockholders  ceased  to  be  such: 
Wheeler  v.  Faurot,  37  Ohio  St.  26;  and  see  MilUken  v.  Whitehouse,  49  Me.  527. 
And  while  it  is  thus  held  that  stockholders  who  were  such  when  a  debt  was 
contracted,  and  those  who  are  such  when  action  is  brought,  are  liable,  the  ex- 
tent of  the  liability  is  not  increased,  whether  the  stockholder  first  liable  re- 
tained the  stock  or  transferred  it,  and  the  successive  assignees  or  holders,  by 
accepting  the  stock,  and  the  benefits  arising  therefrom,  impliedly  undertake 
to  indemnify  or  discharge  the  assignor  from  the  liability  which  attached  to 
him  while  he  held  the  stock:  Brown  v.  Hitdicock,  36  Ohio  St.  007;  Wlieeler  v. 
Faurot,  37  Id.  26.  As  to  when  debts  are  to  be  regarded  as  contracted,  it  was 
held  that  when  debts  of  a  corporation  were  paid  with  the  proceeds  of  bonds 
issued  by  the  corporation,  the  debts  represented  by  the  bonds  were  con- 
tracted as  and  when  the  bonds  were  issued:  Saylea  v.  Bates,  15  R.  I.  342. 

Each  of  these  three  diverging  views  as  to  the  liability  of  stockholders  in 
case  of  a  transfer  of  stock  has  a  decided  argument  in  its  favor.  The  reasons 
iu  support  of  the  first  view,  holding  only  those  liable  who  were  stockholders 
when  the  debt  was  contracted,  have  already  been  given.  The  subsequent 
transferees  are  here  the  favored  parties;  while  the  second  rule,  which  con- 
fines the  liability  to  those  who  are  stockholders  when  the  action  is  com- 
menced, favors  the  prior  holders;  and  the  third  decidedly  favors  the  credi- 
tors, in  giving  them  a  recoorse,  not  only  against  those  who  were  stockholders 
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when  the  debt  was  contracted,  but  those  who  are  stich  when  the  liability  is 
sought  to  be  enforced.  The  opinion  of  Mr.  Morawetz,  who  favors  liability 
in  point  of  time  when  the  action  is  commenced,  is  worthy  of  quotation:  "  If 
it  were  held  that  each  creditor  of  the  corporation  may  pursue  tiiese  particu- 
lar persons  who  happened  to  be  share-holders  wlieu  the  indebtedness  arose, 
whether  he  has  contmued  to  be  a  sharo-holder  or  not,  it  would  often  become 
a  matter  of  extreme  difficulty,  amounting  to  a  practical  impossibilty,  to 
adjust  the  rights  of  the  past  and  present  share-holders;  and  there  would  be 
no  object  to  be  gained  by  adopting  such  a  rule.  The  substantial  rights  of 
creditors  are  protected  by  the  rule  which  invalidates  a  transfer  as  to  credi- 
tors unless  a  solvent  transferee  is  substituted  in  place  of  the  transferrer; 
moreover,  it  cannot  fairly  be  claimed  that  a  person  dealing  with  a  corpora- 
tion, organized  on  the  usual  plan  in  the  United  States,  deals  on  the  faith  of 
the  surety  offered  by  the  individuals  who  happen  to  be  share-holders  at  the 
time ":  2  Morawetz  on  Corporations,  sec.  888.  However,  the  question  is 
one  of  construction  and  interpretation;  and  sometimes  all  difficulty  is  ob- 
viated by  an  express  provision  of  the  charter  or  statute  which  leaves  no  doubt 
as  to  the  legislative  intent. 

Transfer,  when  Effective  to  Relieve  from  LiabiUty.  —  Since  a  transfer  of 
stock  may,  in  the  absence  of  anything  to  the  contrary  contained  in  the  char- 
ter or  in  some  general  statute,  operate  to  relieve  the  holder  from  debts  there- 
after incurred,  or  even,  under  some  of  the  foregoing  authorities,  for  existing 
debts,  it  becomes  material  to  inquire  under  what  circumstances  the  transfer 
is  effective  for  this  purpose.  As  a  general  rule,  those  who  appear  upon  the 
books  of  the  corporation  at  the  time  the  liability  attaches  are  primarily  lia- 
ble. While,  therefore,  a  transfer  may  be  good  as  between  the  parties  them- 
selves, unless  it  be  consummated  in  the  form  required  by  the  charter  or 
by-laws  of  the  corporation,  by  a  change  upon  books  of  the  company,  the  trans- 
ferrer who  still  appears  to  be  a  stockholder  when  the  liability  attaches  is  lia- 
ble: Shdlington  v.  Howland,  53  N.  Y.  371;  Worrall  v.  Judson,  5  Barb.  210; 
McClaren  v.  Fraiicisa's,  43  Mo.  452,  468;  Pullis  v.  Franciscus,  43  Id.  469; 
A.  Wight  Co.  v.  Steinlcemeyer,  6  Mo.  App.  574;  Irons  v.  Manufacturers^  Nat. 
Bank,  27  Fed.  Rep.  591;  17  Id.  308;  Richmond  v.  Irms,  121  U.  S.  27;  but  if 
no  record  of  the  transfer  is  required  by  the  cliarter  or  by-laws,  it  i.s  held  that 
a  stockholder  may  be  relieved  from  liability  by  a  transfer  of  his  stock,  al- 
though the  transfer  was  never  registered:  Sayles  v.  Bates,  15  R.  I.  342.  In 
Whitney  v.  Butler,  118  U.  S.  655,  it  was,  however,  held  that  the  responsibil- 
ity of  the  seller  of  stock  of  a  national  bank  ceased  upon  his  surrender  of  the 
certificate  to  the  bank,  and  the  delivery  to  its  president  of  a  power  of  attor- 
ney sufficient  to  effect  a  transfer  of  the  stock  on  the  books  of  the  bank,  al- 
though no  formal  transfer  had  been  made.  As  to  whether  the  purchaser  of 
stock  can  be  held  liable  as  a  stockholder  before  a  formal  transfer  to  him  upon 
the  books  of  the  corporation,  see  Cleveland  v.  Bumham,  64  Wis.  347,  in  which 
the  liability  seems  to  have  been  denied.  Clearly,  where  stock  is  transferred 
by  one  person  to  another,  without  the  knowledge  or  consent  of  the  latter, 
snch  transferee  cannot  be  held  liable  as  a  stockholder  unless  he  acquiesced 
in  the  transfer  after  notice  thereof:  Robinson  v.  Lane,  19  Ga.  337.  Where 
shares  of  stock,  with  other  property,  were  allotted  to  a  widow  out  of  her 
husband's  estate,  and  an  order  of  distribution  made,  and  the  estate  settled, 
she  having  assented  to  the  order,  and  accepted  a  part  of  the  property  so  al- 
lotted, it  was  held  that  she  became  a  stockholder,  and  liable  as  such  to  a 
creditor  of  the  corporation:  Coquard  v.  Marshall,  14  Mo.  App.  80;  and  the 
same  result  was  i-eached  where  an  executrix,  who  inventoried  stock  as  be- 


April,  1885.]     Thompson  v.  Reno  Savings  Bank.  865- 

longing  to  the  estate,  received  the  stock  as  resiJuary  legatee,  and  collectetti 
dividends  thereon,  either  as  executrix  or  legatee:  Boeder  v.  Knobel,  12  Id. 
587;  although  in  both  cases  no  transfer  had  been  made  oa  the  books  of  th& 
company,  and  although  the  creditors  failed  in  both  to  prove  up  their  claim» 
against  the  decedents'  estates;  but  in  Simmons  v.  Ellis,  17  Id.  470,  a  distrib- 
utee of  the  estate  of  a  deceased  stockholder,  no  portion  of  the  stock  having; 
been  distributed,  was  held  not  liable. 

Stock  Held  as  Collateral  Security  or  in  Representative  Capacity.  —  In  accord- 
ance with  the  foregoing  general  rule,  one  to  whom  stock  has  been  transferreil' 
upon  the  books  of  a  corporation,  and  who  appears  thereon  as  a  stockholder 
when  the  liability  attaches,  is  liable  a^  a  stockholder,  although  the  transfer 
was  made  as  collateral  security:  National  Bank  v.  Case,  99  U.  S.  C28;  Bowden 
V.  Farmers'  etc.  Bank,  1  Hughes,  307;  Moore  v.  Jones,  3  Woods,  53;  Wheehck 
V.  Host,  77  m.  290;  Hale  v.  Walker,  31  Iowa,  344;  Magruder  v.  Cohton,  44^ 
Md.  349;  Crease  v.  Bahcock,  10  Met.  524,  545;  Oretv  v.  Breed,  10  Id.  509,  576;, 
Holyoke  Batik  v.  Bm-nliam,  11  Cush.  183;  Johnson  v.  Somei-ville  Dyeing  etc.  Co.^. 
15  Gray,  216;  First  Nat.  Bank  v.  Hingham  Mfg.  Co.,  127  Mass.  563;  Adderl^ 
V.  Storm,  0  Hill,  624;  Rosevelt  v.  Brown,  11  N.  Y.  148;  In  re  Empire  City  Nat^ 
Bank,  18  Id.  119,  223;  Aultman's  Appeal,  98  Pa.  St.  505;  Erskine  v.  Lmoen- 
stein,  82  Mo.  301,  affirming  11  Mo.  App.  595;  Thompson's  Liability  of  Stock- 
holders, sec.  223;  Taylor  on  Corporations,  sec.  741;  and  this,  although  tho 
debt  to  secure  which  the  stock  was  transferred  is  in  fact  paid:  Bowden  v. 
Farmers'  etc.  Bank,  Johnson  v.  Somerville  Dyeing  etc.  Co.,  Erskine  v.  Lowen- 
stein,  supra.  The  same  rule  prevails  in  suits  by  creditors  of  corporations,  or- 
in  their  behalf,  to  compel  the  payment  by  stockholders  of  unpaid  subscrip- 
tions: See  supra;  Pullman  v.  Upton,  96  U.  S.  328.  But,  in  accordance  witb- 
the  same  rule,  a  holder  of  stock  as  collateral  security,  to  whom  the  stock  has; 
not  been  transferred  upon  the  books  of  th^  corporation,  is  not  liable  as  a 
stockholder:  Henkle  v.  Salem  Mfg.  Co.,  39  Ohio  St.  547.  The  general  ml© 
likewise  applies  when  the  stock  is  held  as  trustee  for  others:  Orew  v.  Breedy, 
10  Met.  509,  576;  and  see,  to  the  same  effect,  supra,  Mann  v.  Carrie,  2  Barb* 
294,  and  McKim  v.  Glenn,  06  Md.  479,  under  the  general  liability  of  stockholders 
to  creditors  for  unpaid  subscriptions;  although,  it  has  been  held,  the  trust, 
appeared  upon  the  books  of  the  corporation:  Grew  v.  Breed,  supra.  Some- 
times, however,  statutes  provide  that  persons  holding  stock  in  a  representa- 
tive capacity,  such  as  trustees,  executors,  and  guardians,  and  persons  holding 
stock  as  collateral  security,  shall  not  be  personally  liable  as  stockholders,  but 
the  person  or  estate  represented,  or  the  pledgor,  as  the  case  may  be,  shall  ba 
liable.  Under  such  a  statute,  it  has  been  held  that  where  one  was  sought  tt> 
be  individually  charged  as  a  stockholder,  evidence  was  proper,  upon  his  part^ 
to  show  that  an  assignment  of  stock,  absolute  upon  its  face,  was  in  fact  givea- 
and  held  as  collateral  security  only:  McMaJion  v.  Macy,  51  N.  Y.  155;  Bur- 
gess V.  Seligman,  107  U.  S.  20;  Union  Samngs  Ass'n  v.  SeUgman,  92  Mo.  635; 
1  Am.  St.  Rep.  776.  But  one  who  subscribes  for  stock  in  his  own  name,  for 
the  benefit  of  another,  is  held  not  to  be  exempted  from  individual  liability  a» 
a  trustee  under  the  New  York  act  of  1848:  Stover  v.  Flack,  30  Id.  64.  It 
was  at  one  time  held  in  Missouri,  under  such  a  statutory  exception,  that  the 
statute  had  no  application  to  stock  which  was  not  issued  in  the  usual  course 
of  business,  and  therefore  it  did  not  exempt  from  liability  persons  holding  a» 
collateral  security  unsubscribed  stock  issued  to  them  by  a  corporation:  GriS' 
wold  V.  Seligman,  72  Mo.  110;  Fislier  v.  Seligman,  75  Id.  13,  reversing  7  Moi. 
App.  383;  but  these  cases  have  been  overruled,  and  it  is  now  held  that  person» 
to  whom  a  corporation  itself  pledges  its  stock  are  within  the  exemptioos 
Am.  St.  Bkp.,  Vol.  IU.— 55 
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Burgess  v.  Seligman,  107  U.  S.  20;  Union  Savings  Ass'n  v.  Selirfman,  92  Mo. 
635;  1  Am.  St.  Rep.  770;  and  under  these  latter  rulings,  the  act  of  voting  the 
stock,  by  the  persons  so  holding  it,  will  not  make  them  absolute  stockhold- 
ers, either  as  between  themselves  and  the  corporation,  or  as  between  them- 
selves and  corporate  creditors:  Compare  Fisher  v.  Seligman,  supra. 

Transfer  rmist  be  Bona  Fide.  —  In  order,  in  any  event,  that  a  stockholder 
may  relieve  himself  from  individual  liability  to  creditors  of  a  corporation  for 
its  debts,  the  transfer  must  be  bona  fide.  A  transfer  of  stock  to  an  irrespon- 
sible person,  for  the  purpose  of  escaping  personal  liability  to  creditors,  is,  as 
to  them,  inoperative  and  void:  Bowden  v.  Johnson,  107  U.  S.  251;  Botvden  v. 
Santos,  1  Hughes,  158;  Central  Agricultural  etc.  Assn  v.  Alabama  Oold  L. 
Ins.  Co.,  70  Ala.  120;  Painev.  Stewart,  33  Conn.  517;  Marcy\.  Clarh,  17  Mass. 
330;  McClaren  v.  Franciscus,  43  Mo.  452;  Provident  Savings  Inst.  v.  Jackson 
Place  Skating  etc.  Rink,  52  Id.  557;  Veiller  v.  Brown,  18  Hun,  571;  Atdtmaii's 
Appeal,  98  Pa.  St.  505;  Dauchy  v.  Brown,  24  Vt.  197;  Cook  on  Stock  and 
Stockholders,  sec.  265;  and  see  also,  to  the  same  effect,  under  the  general  lia- 
bility of  stockholders  for  unpaid  subscriptions,  Rider  v.  Morrison,  54  Md.  429, 
444;  Nathan  v.  Whitlock,  9  Paige,  152;  Mandion  v.  Firemen s  Ins.  Co.,  11  Rob. 
(La.)  177;  but  if  the  transfer  be  made  honestly,  and  without  any  intention  of 
defeating  the  creditors,  the  mere  fact  that  the  purchaser  was  insolvent  at  the 
time  is  not  sufficient  to  hold  the  transferrer  still  liable  for  the  debts:  Miller  v. 
Great  Republic  Ins.  Co.,  50  Mo.  55;  the  question  is,  whether  or  not  the  trans- 
fer was  fraudulent;  so  a  husband  who  in  good  faith  assigns  to  his  wife,  who 
is  capable  by  statute  of  becoming  a  stockholder,  his  stock  in  a  solvent  corpo- 
ration is  relieved  from  further  liability  as  a  stockholder:  Simmons  v.  Dent,  16 
Mo.  App.  288.  On  the  same  principle  a  purchaser  of  stock  who  has  it 
transferred  upon  the  books  of  the  corporation  from  the  seller  to  an  irrespon- 
sible third  person,  in  order  to  avoid  the  individual  liability  of  a  stockholder, 
is  nevertheless  liable  so  long  as  he  remains  the  actual  owner  of  the  stock: 
Davis  V.  Stevens,  17  Blatchf.  259;  Case  v.  Small,  4  Woods,  78;  10  Fed.  Rep. 
722;  and  one  who  subscribes  to  stock  in  the  names  of  infants,  for  the  purpose 
of  avoiding  individual  responsibility,  is,  notwithstanding,  responsible:  Castle- 
man  V.  Holmes,  4  J.  J.  Marsh.  1;  Roman  v.  F7-y,  5  Id.  634.  But  it  is  never- 
theless held  that  a  pledgee  of  stock  in  a  national  bank  who,  in  good  faith 
and  with  no  fraudulent  intent,  takes  the  stock  in  the  name  of  an  irresponsi- 
ble trustee,  for  the  avowed  purpose  of  avoiding  liability  as  a  share-holder, 
and  who  exercises  none  of  the  powers  or  rights  of  a  stockholder,  incurs  no 
liability  as  such  to  creditors  of  the  bank  in  case  of  its  failure:  Anderson  v. 
Philadelphia  Warehouse  Co.,  Ill  U.  S.  479;  and  a  sale  of  the  stock,  under  an 
authority  conferred  by  the  terms  of  a  pledge,  is  not  obnoxious  to  the  charge 
of  having  been  done  in  fraud  of  creditors,  although  its  leading  object  and 
purpose  may  have  been,  on  the  part  of  the  pledgees,  to  avoid  liability  under 
the  national  banking  act:  Magruder  v.  Colston,  44  Md.  349;  so  a  retransfer 
on  the  books  of  the  corporation  of  shares  of  stock  by  the  vendee  to  the  ven- 
dor, in  pursuance  of  an  agreement  to  do  so,  made  contemporaneously  with  the 
original  transfer  from  the  vendor  to  the  vendee,  terminates  the  vendee's  indi- 
vidual liability  as  a  stockholder  for  the  debts  of  the  company,  although  made 
for  that  very  purpose:  Holyohe  Bank  v.  Burnham,  11  Cush.  183. 

Stock-books  as  Evidence  of  Ownership.  —  The  stock-books  of  a  corporation 
are  generally  held  to  be  prima  facie  evidence  of  the  ownership  of  stock  in 
those  whose  names  appear  thereon  as  stockholders  for  the  purpose  of  ohar- 
giug  them  individually  with  the  corporate  debts:  Hoagland  v.  Bzll,  36  Barb. 
67;  Thornton  v.  Lane,  11  Ga.  459;  compare  Stanley  v.  Stanley,  26  Me.   191; 
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end  see,  to  tlio  same  effect,  in  proceedings  to  charge  stockliolJers  with  unpaid 
subscriptions,  Turnhully.  Payson,  95  U.  S.  418;  Webster  \.  Upton,  91  Id.  G3, 
72;  Glenn  v.  Sprimjs,  20  Fed.  Rep.  494;  but  in  Mudgett  v.  Horrell,  33  Cal.  25, 
it  was  held  that  where  a  statute  provides  that  the  stock-book  "shall  be  pre- 
sumptive evidence  ol  the  facts  therein  stated  in  any  action  or  proceeding 
against  the  company,  ;)r  against  any  one  or  more  stockholders,"  the  book  is 
nevertheless  not  admisuible  in  evidence  in  an  action  by  a  creditor  of  the  cor- 
poration against  one  claimed  to  be  a  stockholder,  for  the  purpose  of  proving 
that  he  is  such;  and  in  fixing  the  ownership  of  stock,  it  is  not  competent  to 
give  in  evidence  the  declarations  of  the  officers  and  agents  of  the  company  for 
that  purpose:  Robinson  v.  Lane,  19  Ga.  337. 

Bill  for  Discovery  of  Stockholders.  —  A  bill  for  discovery  of  the  individual 
members  of  a  corporation  made  liable  by  statute  for  its  debts  has  been  held 
sustainable  by  the  creditors:  President  etc.  of  Middletoton  Bank  v.  Rttss,  3  Conn. 
145;  Bogardus  v.  Rosendale  Mfg.  Co.,  7  N.  Y.  147;  probably  an  unnecessary 
and  obsolete  proceeding  everywhere  at  the  present  day;  and,  to  the  same  effect, 
in  proceedings  by  creditors  to  reach  unpaid  subscriptions,  see  Morgan  v.  New 
York  etc.  R.  R.,  10  Paige,  290;  40  Am,  Dec.  244;  Miera  v.  Zanesville  etc. 
Turnpike  Co.,  U  Ohio,  273. 

Married  Women  are  Subject  to  Statutory  Liability  of  Stockltoldera  for  Cor- 
porate Debts.  —  Since  a  married  woman  may  become  the  owner  of  stock  of  a 
corporation,  and  since  the  liability  of  stockholders  for  the  debts  of  the  cor- 
poration is  a  statutorj'  liability,  and  incident  to  the  ownership  of  stock,  it  is 
settled  that  a  married  woman  is  subject  to  such  liability:  Sayles  v.  Bates,  15 
R.  I.  342;  Keyser  v.  Hitz,  2  Mackey,  473;  Anderson  v.  Line,  14  Fed.  Rep. 
405;  Fn  re  Reciprocity  Baii'c,  22  N.  Y.  9;  Simmons  v.  Dent,  12  Mo.  App.  288. 

Leglslative  Power  tC'  Impose,  Repeal,  or  MoDirsr  Statutory  Liabil- 
ity OF  Stockholders  for  Corporate  Debts.  —  As  has  already  been  stated, 
a  statute,  or  an  ordinance  of  a  state  constitution,  which  repeals  a  former 
statute  or  constitutional  provision  making  the  stockholders  of  a  corporation 
individually  liable  for  its  debts,  or  which  reduces  the  extent  of  the  liability 
by  amendment,  is,  .is  respects  creditors  whose  debts  were  contracted  prior  to 
its  passage,  in  derogation  of  the  constitution  of  the  United  States,  and  void: 
Thompson's  Liability  of  Stockholders,  sec.  71;  Hawthornev.  Calef,  2  Wall.  10; 
Provident  Savings  Inst.  v.  Jackson  Place  Skating  etc.  Rink,  52  Mo.  552;  Jer- 
runn's  Adrnr  v.  Benton,  79  Id.  148;  St.  Louis  Railway  Supplies  Co.  v.  Harbine, 
2  Mo.  App.  134;  compare  Robinson  v.  Bank  of  Datien,  18  Ga.  65;  although 
the  holder  of  evidences  of  debt  against  the  corporation  became  such  after  the 
modification:  Blakeman  v.  Benton,  9  Mo.  App.  107;  but  a  creditor  may  waive 
his  right  to  claim  the  constitutional  protection:  Van  Hook  v.  Whithek,  26 
Wend.  43;  37  Am.  Dec.  246;  and  where  the  individual  liability  imposed  by 
a  constitution  was  lessened  by  an  amendment,  a  stockholder  who  becomes 
such  after  the  amendment  is  not  liable,  according  to  the  original  form  of  the 
provision,  for  debts  owing  by  the  corporation  prior  to  the  amendment:  OcldU 
tree  v.  Iowa  Railroad  Contracting  Co.,  54  Mo.  113;  affirmed  mOchiUrtev.  Rail- 
road Co. ,  21  Wall.  249.  But  a  statute  which  affects  the  remedy  of  the  cred- 
itor merely  is  not  invalid:  Thompson's  Liability  of  Stockholders,  sec.  73; 
Mtrdtanta'  Ins.  Co.  v.  Hill,  8G  Mo.  466,  affirming  12  Mo.  App.  148;  Cumminga 
V.  Maxwell,  45  Me.  190;  Coffin  v.  Rich,  45  Id.  507;  71  Am.  Dec.  559;  Story  v. 
Furman,  25  N.  Y.  214;  Penniman,  Petitioner,  11  R.  I.  333;  compare  Walker 
v.  Crain,  17  Barb.  119,  129. 

As  far  as  the  power  of  the  legislature  to  impose  an  individual  liability  npon 
the  stockholders  of  an  existing  corporation  ia  concerned,  there  la  no  doubt 
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that  if  the  right  has  been  reserved,  it  may  be  exercised:  Weidenger  v.  Spruanrr^ 
101  111.  278;  In  re  Empire  City  Bank,  18  N.  Y.  119;  Bailey  v.  Holliater,  2G  LI. 
112;  and  where  the  charter  of  a  corporation  provided  "  that  no  stockholder 
of  the  corporation  hereby  created  shall  be  liable,  in  his  individual  capacity, 
for  any  debt  or  liability  of  said  company  beyond  the  amount  of  stock  held  by 
him, "  the  section  is  one  of  limitation  and  restriction  only,  and  a  stockholder 
cannot  claim  that  a  subsequent  statute  fixing  the  liability  to  that  amount, 
and  prescribing  a  mode  of  enforcing  it,  impaired  the  obligation  of  his  con- 
tract: Oridley  v.  Barnes,  103  111.  211;  Arera  v.  Weir,  89  Id.  25-28.  But  it 
has  been  held,  in  cases  where  there  was  no  such  reservation,  that  a  statute 
which  makes  the  stockholders  of  an  existing  corporation  liable  for  its  future 
debts  was  a  valid  exercise  of  the  legislative  power:  Oray  v.  Coffin,  9  Cush. 
192,  200;  Stanley  v.  Stanley,  26  Me.  191;  Coffin  v.  Richy  45  Id.  507;  71  Am. 
Dec.  659;  but  it  would  be  otherwise  if  the  charter  imposed  a  liability,  and 
provided  that  the  charter  should  not  be  altered  or  amended  except  by  the 
consent  of  a  majority  of  the  stockholders,  and  subsequently  a  greater  liability 
was  imposed,  to  which  the  stockholders  never  assented:  Steacy  v.  Little  Rock 
etc.  R.  R.,  5  Dill.  348.  And  in  Ohio  it  was  held  that  a  statute  which  author- 
ized assessments  against  stockholders,  who  have  paid  the  full  amount  of  their 
subscriptions,  without  their  consent,  was  a  law  impairing  the  validity  of  the 
stockholders'  contract  with  the  company,  and  therefore  unconstitutional: 
Ireland  v.  Palestine  etc.  Turnpike  Co.,  19  Ohio  St.  369;  but  Mr.  Thompson 
"cannot  avoid  thinking  that  this  case  is  based  on  an  erroneous  premise, 
namely,  that  for  all  purposes  a  corporation  is  a  distinct  person  from  the 
members;  whereas,  the  sound  doctrine  is,  that  they  are  distinct  only  for  cer- 
tain purposes  of  convenience  in  the  transaction  of  business,  and  in  the  admin- 
istration of  justice  ":  Thompson's  Liability  of  Stockholders,  sec.  67. 

Statutory  Liability  of  Stockholders  for  Corporate  Debts,  whether 
MAY  BE  Enforced  Outside  of  State  in  Which  Corporatiox  is  Organ- 
ized. —  It  has  been  heretofore  seen  that  certain  cases  maintain  that  the 
judgment  against  the  corporation  which  creditors  are  required  to  obtain 
before  proceeding  in  equity  to  compel  stockholders  to  pay  their  unpaid  sub- 
scriptions must  be  a  judgment  of  the  state  in  which  the  creditor's  suit  is 
commenced:  Patterson  v.  Lynde,  112  111.  196,  204;  Bank  of  Virginia  v.  Adams, 
1  Pars.  Sel.  Cas.  534;  which  means  a  denial  of  the  right  to  file  a  creditor's  bill 
outside  of  the  state  in  which  the  corporation  is  formed,  —  the  court  hav- 
ing no  jurisdiction  over  foreign  corporations;  but  that  a  receiver  or  an  as- 
signee for  the  benefit  of  creditors  may  maintain  an  action  at  law  to  recover 
unpaid  subscriptions  against  a  stockholder  in  another  state:  Patterson  v. 
Lynde,  112  111.  196,  20G;  Dayton  v.  Borst,  31  N.  Y.  435,  438;  Qknn  v.  Wil- 
liams, 60  Md.  93.  It  has  also  been  seen  that  the  usual  statutory  liability  of 
stockholders  for  the  debts  of  the  corporation  is  not  in  the  nature  of  a  pen- 
alty, but  of  a  contract,  and  that  it  may  therefore  be  enforced  in  a  state  other 
than  that  in  which  the  corporation  was  created:  Flash  v.  Conn,  16  Fla.  428; 
26  Am.  Rep.  721;  109  U.  S.  371;  Cuykendall  v.  Miles,  10  Fed.  Rep.  342; 
Howell  v.  Mawjlesdorf,  33  Kan,  194,  199;  Hodgson  v.  Clveever,  8  Mo.  App. 
318;  AuUman's  Appeal,  98  Pa.  St.  505;  and  see  Woods  v.  Wicks,  7  Lea,  40; 
Drinkwater  v.  Portland  Marine  Ry,  18  Me.  35;  differing  from  the  case  where 
a  liability  for  debts  is  imposed  upon  officers  of  a  corporation,  and  sometimes 
upon  the  stockholders  also,  for  the  failure  or  neglect  to  comply  with  some 
duty  imposed:  See  Cook  on  Stock  and  Stockholders,  sec.  218;  Thompson's 
Liability  of  Stockholders,  sec.  82;  but  it  is  equally  well  settled  that  if  a 
special  remedy  is  given  creditors  against  the  stockholders,  it  cannot  be  en- 
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forced  in  another  state:  Lowry  v.  Inman,  40  N.  Y.  119;  Chnitenscn  v.  Eno, 
136  Id.  97;  Nimick  v.  Mingo  Iron  Works  Co.,  25  W.  Va.  184;  even  if  the 
remedy  provided  be  a  suit  in  equity,  because  of  the  inherent  diflBculties  of 
first  obtaining  a  judgment  against  the  corporation,  and  next  making  the 
corporation  a  party  to  the  bill:  Erickson  v.  Nesmith,  4  Allen,  233;  Nimick  v. 
Mingo  Iron  Works  Co.,  25  W.  Va.  184;  and  see  Erickson  v.  Nesmith,  15  Gray, 
221;  see  also  Cook  on  Stock  and  Stockholders,  sec.  219.  So  where  an  act 
under  which  a  corporation  is  formed  requires,  as  a  condition  precedent  to  the 
bringing  of  an  action  against  a  stockholder  to  enforce  his  individual  liability, 
that  judgment  shall  be  recovered  against  the  corporation,  and  execution 
issued  and  returned  unsatisfied,  a  judgment  in  and  an  execution  issued  cut 
of  a  court  of  the  state  in  which  the  corporation  exists  are  contemplated: 
Rocl-y  Mountains  Nat.  Bank  v.  Bliss,  89  N.  Y.  338;  Dean  v.  Mace,  19  Hun, 
391;  Viele  v.  Wells,  9  Abb.  N.  C.  277. 

Survival  of  Statutory  Liabiutt  for  Corporate  Debts  against  De- 
cedent Stockholder's  Personal  Representatives.  —  Since  the  general 
individual  liability  of  stockholders  for  the  corporate  debts  is  a  contract 
liability,  and  not  a  penalty,  it  survives  as  against  the  personal  representatives 
of  a  deceased  stockholder:  Ridimond  v.  Irons,  121  U.  S.  27;  Irons  v.  Manu- 
facturers' Nat.  Bank,  21  Fed.  Rep.  197,  198;  Manville  v.  Edfjar,  8  Mo.  App. 
324;  and  see  CJiase  v.  Lord,  77  N.  Y.  1;  6  Abb.  N.  C.  258;  compare  Diversey  v. 
Smith,  103  III.  378;  but  as  to  whether  the  peculiar  remedy  provided  against 
stockholders  in  Massachusetts  and  Missouri  can  be  enforced  against  the 
estate  of  a  deceased  stockholder,  see  Child  v.  Coffin,  17  Mass.  64;  Ripley  v. 
Sampson,  10  Pick.  371,  372:  Danev.  Dane  Mfg.  Co.,  14  Gray,  488;  Curmnings 
V.  WriglU,  11  Mo.  App.  348;  Donnelly  v.  Hodgson,  13  Id.  15;  although  it 
may  be  that  if  the  liability  is  joint,  upon  the  death  of  a  stockholder  the 
liability  at  law  remains  only  against  the  survivors:  New  England  Commercial 
Bank  v.  Newport  Steam  Factory,  6  R.  I.  154;  75  Am.  De.  688;  but  the  credi- 
tor may  proceed  against  the  estate  of  the  deceased  stockholder  in  equity: 
Id.  If  claims  against  decedents  are  required  to  be  presented  to  the  personal 
representatives  for  allowance,  the  claim  against  a  deceased  stockholder  must 
be  so  presented:  Davidson  v.  Rankin,  34  Cal.  503;  compare  Boeder  v.  Knobel, 
12  Mo.  App.  587;  Coquard  v.  MarsJiall,  14  Id.  80;  but  unpaid  capital  of  a 
corporation  being  a  trust  fund  for  the  benefit  of  creditors,  it  is  properly  no 
part  of  a  deceased  stockholder's  estate,  and  therefore  a  creditor  of  the  corpo- 
ration can  maintain  a  suit  against  the  stockholder's  personal  representatives 
to  compel  the  payment  of  his  unpaid  subscription  without  presenting  any 
demand  to  the  representatives  for  allowance:  TJiompson  v.  Reno  Sav,  Bank, 
19Nev.  2i2,  post,  p.  883. 

Priority  of  Creditor  First  Suing  Stockholder  to  Enforce  Statu- 
tory Liability  for  Corporate  Debts. — Where  separate  actions  by  cred- 
itors of  corporations  are  permitted  to  enforce  the  statutory  liability  of 
stockholders  for  the  corporate  debts,  it  is  a  general  rule  that  the  creditor 
first  suing  thereby  acquires  a  priority  over  other  creditors  with  respect  to 
the  stockholder  sued:  Cook  on  Stock  and  Stockholders,  sec.  228;  Thompson's 
Liability  of  Stockholders,  sec.  424;  Cole  v.  Butler,  43  Me.  401;  Ingalls  v.  Cole, 
47  Id.  530,  641;  Jones  v.  Weltberger,  42  Ga.  575;  Lowry  v.  Parsons,  52  Id. 
356;  Tlubus  v.  Smiley,  110  111.  316;  and  therefore  a  stockholder,  after  notice 
of  such  a  suit,  cannot  defeat  the  suing  creditor  by  paying  the  claims  of  other 
creditors  to  the  extent  of  his  liability:  Jones  v.  Weltherger,  Cole  v.  Bvtler, 
Thebtts  V.  Smiley,  supra;  but  in  City  of  CJiicago  v.  JJall,  103  111.  342,  it  was 
held  that  the  mere  institution  of  a  suit  at  law  by  one  of  several  creditors  of 
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an  insolvent  bank  to  enforce  the  personal  liability  of  a  stockholder  for  t!io 
payment  of  his  claim  did  not  give  him  a  prior  right  or  lien  on  the  fund,  \v!io:i 
collected,  to  the  exclusion  of  all  other  creditors  of  the  bank;  and  the  fact 
that  such  creditor  was  prevented  from  obtaining  final  judgment  i:i  his  sruit 
by  injunction  on  bill  filed  by  other  creditors  made  no  diflFerencc;  and  ia  St  Ue 
Savings  Ass'n  v.  Kellojj,  03  Mo.  540,  it  was  also  held  that  the  institution  of  a 
suit  against  a  stockholder  for  a  corporate  debt  did  not  operate  as  a  lien  uj>oa 
his  liability,  so  as  to  hold  him  therefor  against  a  senior  judgment  and  execu- 
tion obtained  in  another  action  commenced  later;  and  see  also  Marks  v. 
Mulhall,  13  Mo.  App.  590;  BUtnerv.  Lee,  25  Id.  559.  But  "when  the  pro- 
ceeding to  enforce  the  statutory  liability  is  in  equity,  there  can  be,  upon 
plain  principles,  no  priority  among  creditors":  Cook  on  Stock  and  Stock- 
holders, sec.  228. 

Actions  by  Stockholders  against  Other  Stockholders  —  Contribu- 
tion. —  I*,  has  already  been  observed  that  stockholders  made  individually 
liable  for  corporata  debts  are  considered  partners  to  such  an  extent  that  one 
stockholder  who  is  also  a  creditor  of  the  corporation  cannot  maintain  an 
action  at  law  against  other  stockholders:  Bailey  v.  Bancker,  3  Hill,  188;  38 
Am.  Dec.  625;  Wait  v,  Ferguson,  14  Abb.  Pr.  379;  Beers  v.  Waterbury,  8 
Bosw.  396,  413;  JRicJiardson  v.  Ahendroth,  43  Barb.  162;  Clark  v.  Myers,  11 
Hun,  608;  Tliompson  v.  Mdsser,  108  HI.  359;  Perkins  v.  Sanders,  56  Miss. 
733;  compare  Woodruff  etc.  Iron  Works  v.  Chittenden,  4  Bosw.  406;  and,  at  all 
events,  even  if  the  rule  be  not  placed  on  this  ground,  there  are  inherent  diffi- 
culties in  the  suit  at  law:  See  Mathez  v.  Neidig,  2  N.  Y.  100,  101;  Oarriton  v. 
Howe,  17  Id.  458,  463.  But  where  a  stockholder  ia  thus  a  creditor,  or  where 
he  has  been  compelled  to  pay  more  than  his  share  of  a  debt  of  the  corporation 
to  a  creditor,  ho  has  a  claim  for  contribution  in  equity  against  the  other 
stockholders,  who  are  liable  for  the  debt:  Beers  v.  Waterbury,  Clark  v.  Myers, 
Perkins  V.  Sanders,  supra;  Judsonv.  Bossie  Galena  Co.,  9  Paige,  598,  603;  38 
Am.  Dec.  569;  Aspinwall  v.  Torrance,  1  Lans.  381;  Garrison  v.  Howe,  17 
N.  Y.  458,  463;  Aspinwall  v.  Sacchi,  57  Id.  331;  Mathez  v.  Neidig,  72  Id.  100, 
104;  and  see  Polk  v.  Reynolds,  54  Ind.  449;  Ward  v.  Poll:,  70  Id.  309;  Cook 
on  Stock  and  Stockholders,  sec.  229.  He  has,  however,  it  is  held,  no  right 
against  another  stockholder,  under  a  statute  making  stockholders  liable  to 
creditors  of  the  corporation  to  an  extent  equal  to  their  unpaid  subscriptions, 
while  his  own  subscription  remains  unpaid:  Weber  v.  Fickey,  47  Md.  196; 
Franklin  v.  Menown,  10  Mo.  App.  570.  So  it  has  been  held  that  a  suit  in 
equity  for  contribution,  brought  by  a  member  of  a  corporation  who  had  paid 
a  debt  of  a  corporation,  against  other  members,  cannot  be  maintained  until 
the  complainant  had  first  applied  and  exhausted  all  property  of  the  corpora- 
tion: Gray  v.  Coffin,  9  Gush.  192.  But  in  SmiUi  v.  Londoner,  5  Col.  365,  it  was 
decided  that  where  a  statute  provided  that  the  stockholders  of  a  corporation 
"shall  be  severally  individually  liable  to  the  creditors  of  the  company  in 
which  they  are  stockholders,  to  the  amount  of  unpaid  stock  held  by  them 
respectively,  for  all  debts  and  contracts  made  by  such  companj',"  a  stock- 
holder, who  was  also  a  creditor,  but  who  had  paid  in  full  for  his  stock,  aatl 
consequently  was  not  individually  liable  for  the  debts  of  the  comijany,  might 
maintain  an  action  at  law  against  another  stockholder,  and  recover  to  the 
amount  of  unpaid  stock  held  by  him.  As  to  the  right  of  a  stockholder  to 
enforce  contribution  under  special  statutes,  see  Andrews  v.  Callender,  13  Pick. 
484;  Thayer  v.  Union  Tool  Co.,  4  Gray,  75;  Potter  v.  Stevens  Machine  Co.,  127 
Mass.  592;  34  Am.  Rep.  428;  Brinham  v.  Welkrsburg  Coal  Co.,  47  Pa.  St.  43. 

If  a  stockholder  himself  cannot  proceed  in  a  special  way,  provided  by  stat- 
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tite,  against  other  stockholders,  one  to  whom  he  has  assigned  his  claim  for 
the  sole  purpose  of  enforcing  such  liability  stands  in  no  better  position: 
Tliaycr  v.  Union  Tool  Co.,  4  Gray,  75;  Potter  v.  Sleveiia  Machine  Co.,  127 
Mass.  592;  34  Am.  Rep.  428;  and  sec  also  likhardson  v.  Ahendrolh,  43  Barb. 
1C2. 

The  liability  for  contribution  is  co-extensive  with  the  liability  for  the  debt; 
and  therefore  all  persons  who  are  so  liable  are  proper  contributors:  Sayles  v. 
Bates,  15  R.  I.  342. 

Stockuolder's  Right  to  Set  off  Debt  Due  Him  by  Corporation  in 
Action  to  Enforce  his  Statutory  Liability.  —  It  has  been  heretofore 
shown  tliat  a  stockholder  cannot  set  off  a  debt  due  him  by  the  corporation  in 
a  creditor's  suit  to  compel  the  payment  of  his  unpaid  subscriptions.  It 
would  seem  that  a  like  rule  should  obtain  in  equitable  actions  against  stock- 
holders to  enforce  their  statutory  liability,  where  it  is  held  that  the  statute 
creates  a  fund  out  of  which  the  creditors  are  to  be  paid  ratably:  See  Cook 
on  Stock  and  Stockholders,  sec.  227;  2  Morawetz  on  Corporations,  sec.  898; 
also  In  re  Empire  Citi/  Bank,  18  N.  Y.  119,  227;  Budiananv.  Meisser,  105111. 
638;  Thompson  v.  Meisser,  108  Id.  359;  TJiebus  v.  Smiley,  110  Id.  31G;  Bur- 
nap  V.  Flaskina  Steam  Engine  Co.,  127  Mass.  58G;  MaUliews  v.  Albert,  24  Md. 
527;  compare  Brigga  v.  Penniman,  8  Cow.  387;  18  Am.  Dec.  454;  but  the 
cases  arc  far  froKi  satisfactory;  and  in  New  York,  in  actions  to  enforce  the 
liability  of  stockholdera  under  the  act  of  1848,  by  which  they  are  made 
' '  severally  individually  "  liable  to  the  creditors  of  the  company  to  an  amount 
equal  to  the  amount  of  stock  held  by  them  respectively,  it  is  held  by  recent 
cases  that  if  the  stockholder  sued  is  himself  a  creditor  of  the  corporation  to 
an  amount  equal  to  his  statutory  liability,  he  may  set  up  that  fact  as  an  equi- 
table defense;  but  not  where  the  amount  of  his  claim  is  lass  than  such  lia- 
bility: Mathez  v.  Neidig,  72  N.  Y.  100,  105;  Agale  v.  Sand-s,  73  Id.  G20; 
Wheeler  v.  Millar,  90  Id.  353.  Thus,  says  Finch,  J.,  in  Wheeler  v,  Millar, 
supra:  "If  the  stockholder  sued  is  himself  such  creditor  to  an  amount  equal- 
ing his  statutory  liability,  he  has  quite  as  good  a  right  to  the  fund  which  is 
pursued  as  the  pursuer.  Indeed,  he  has  the  better  right,  because  it  is 
already  in  his  possession,  and  it  would  be  iuequitablo  to  take  it  from  him  for 
the  benefit  of  another  creditor  who  has  no  superior  equity.  But  the  stock- 
holder must  be  really  a  creditor  of  the  company.  He  must  stand  in  a  rela- 
tion to  it  which  in  equity  and  justice  is  as  strong  as  that  of  the  assailant. 
....  But  here  the  facts  show  that  the  stockholder  is  not  a  creditor  when 
accounts  are  adjusted,  and  has  no  equity  against  the  fund  in  his  hands.  He 
is  bound  first  to  pay  his  own  debt  to  the  company,  and  is  in  the  end  not  its 
creditor  at  all.  If,  after  paying  his  debt,  the  company  still  owed  him,  to  the 
extent  of  that  balance,  ho  would  have  an  equitable  defense.  But  the  bal- 
ance is  the  other  way.  Equitably  he  is  the  debtor  of  the  company,  with  hia 
claim  against  it  extinguished,  and  has  nothing  upon  which  to  found  an  equi- 
table claim  ugainst  the  statutory  liability. "  See  also  Remington  v.  King,  1 1 
Abb.  Pr.  278.  In  Missouri,  in  the  special  statutory  proceeding  against  a 
stockholder,  he  is  allowed  to  offset  a  debt  due  him  from  the  corporation:  Jer- 
man  a  Adm'r  v.  Benton,  79  Mo.  148;  Webber  v.  LeigJUon,  8  Mo.  App.  602;  Mer- 
chants' Ins.  Co.  V.  Hill,  12  Id.  148;  but  where  an  unsatisfied  judgment  in 
favor  of  a  stockholder  and  against  the  corporation  has  been  allowed  as  a  set- 
off in  a  former  proceeding  by  another  creditor  against  such  stockholder,  this 
cannot  avail  in  a  subsequent  proceeding  against  him,  such  judgment  having 
been  in  the  mean  time  satisfied:  Simmonds  v.  Ileman,  17  Id.  444.  And  in 
Georgia,  applying  the  principle  that  a  stockholder  may  reduce  or  discharge 
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Jiii  proportionate  iadividual  liability  by  payment  to  one  creditor  before  suit 
I) rough  t  by  another,  it  is  held  that  a  bona  Jide  debt  of  a  stockholder  against 
tho  corporation  may  be  set  off  by  him  in  a  suit  to  enforce  his  liability:  Boyd 
V.  Hall,  56  Ga.  563. 

Estoppels  in  Actions  to  Enforce  Statutory  LiABiLrrr  of  Stock- 
solders  FOR  Corporate  Debts. — As  in  the  case  of  creditor's  suits  to  compel 
tho  payment  of  unpaid  subscriptions  by  stockholders,  in  actions  to  enforce 
itheir  statutory  liability  for  the  corporate  debts,  they  are  estopped  from  deny- 
ing that  tho  corporation  was  legally  organized:  ConoUh  v.  Culver,  C9  111.  502; 
]7heelock  v.  Kost,  77  Id.  296;  McCarthy  v.  Lavasche,  89  Id.  270;  31  Am  Rep. 
€3;  Shn/er  v.  Monarity,  46  Ind.  9;  Hager  v.  Cleveland,  36  Md.  476;  Hammond 
•V.  Straits,  53  Id.  1,  15;  Eaton  v.  Aspinwall,  19  N.  Y.  119;  Abbott  v.  Aspinwall, 
26  Id.  202;  AspinvjaU  v.  Sacchi,  57  Id.  331;  Perkins  v.  liatcli,  4  Hun,  137; 
McHose  V.  Wheeler,  45  Pa.  St.  32;  Slocum  v.  Providence  Steam  etc.  Co.,  10 
E.  I.  112;  Keyser  v.  Hitz,  2  Mackey,  473;  Casey  v.  Galli,  94  U.  S.  673;  and 
'Where  an  attempt  has  been  made  to  increase  the  capital  stock  of  a  corporation, 
stockholders  who  have  voted  for  the  increase,  accepted  their  share  of  the  ad- 
•ditional  stock,  and  received  dividends  thereon,  as  against  creditors  are  es- 
topped from  questioning  the  validity  of  tho  increase  to  escape  their  individual 
liability:  Feeder  v.  Mudgett,  95  N.  Y.  295. 

Statute  of  Limitations  in  Actions  to  Enforce  Stockholder's  Stat- 
irroRY  LiABiLrrr,  —  Where  the  liability  of  a  stockholder  is  immediate  and 
(primary,  and  not  contingent  upon  obtaining  a  judgment  against  the  corpora- 
tion, the  statute  of  limitations  plainly  begins  to  run  against  the  stockholder  at 
the  same  time  it  begins  to  run  against  the  corporation:  Cook  on  Stock  and 
Stockholders,  sec.  227;  Mitchell  v.  Beckman,  64  Cal.  117;  Stillphenv.  Ware,  45 
Id.  116;  and  see  Conklin  v.  Furmcm,  57  Barb.484;  8  Abb.  Pr.,  N.  S.,  161,  affirmed 
an  48  N.  Y.  527;  but  where  a  creditor  is  first  obliged  to  obtain  a  judgment  on  his 
<;laim  against  the  corporation,  and  have  an  execution  issued  thereon  and  re- 
turned unsatisfied,  the  statute  does  not  begin  to  run  in  favor  of  a  stockholder  un- 
til the  return  of  the  execution:  Cook  on  Stock  and  Stockholders,  sec.  227;  Handy 
V.  Draper,  89  N.  Y.  334;  and  see  Shellington  v.  Howland,  53  Id.  371.  Where 
the  individual  liability  of  stockholders  arose  under  the  charter,  "upon  failure 
•of  the  bank, "  the  liability  gave  at  once  the  right  to  sue,  and  consequently 
the  statute  began  to  run  at  the  same  time:  Carrol  v.  Oreen,  92  U.  S.  509,  511; 
«,nd  see  Godfrey  v.  Terry,  97  Id.  171;  Terry  v.  McLure,  103  Id.  442. 

The  liability  of  the  stockholder  ha«  been  held  to  be  a  liability  "  created  by 
Saw,"  within  the  meaning  of  a  section  of  the  statute  of  limitations:  Oreen  v. 
.Beckman,  59  Cal.  545;  Moore  v.  Boyd,  15  Pac.  Rep.  670  (Cal. );  Hawkins  v.  Fur- 
mace  Co.,  40  Ohio  St.  507;  and  to  be  a  debt  grounded  upon  a  "  contract  without 
specialty  ":  Terry  v.  Calnan,  13  S.  C.  220;  Carrol  v.  Oreen,  92  U.  S.  509;  and 
.-a debt  "founded on  specialty  ":  Atvoood  v.  Rhode  Island  Agricultural  Bank,  I 
H.  I.  376;  Bullard  v.  Bell,  1  Mason,  243;  but  not  a  liability  upon  a  "statute" 
•for  a  "forfeiture":  Corning  v.  McCulhugh,  1  N.  Y.  47;  49  Am.  Dec.  287; 
-overruling  Frceland  v.  McCullough,  1  Denio,  412;  43  Am.  Dec.  685;  and  hold- 
ing that  the  only  limitation  provided  for  a  suit  against  a  stockholder  was 
«ix  years,  within  which  actions  of  account,  assumpsit,  or  on  the  case  founded 
on  any  contract  or  liability,  express  or  implied,  are  to  be  commenced;  but  see 
JjawUr  V.  Burt,  7  Ohio  St.  340;  and  compare  Oridley  v.  Barnes,  103  111.  211. 

Stockholder's  Discharge  in  Bankruptcy  as  Affecting  Statutory  Lia- 
idLlTY  for  Corporate  Debts.  —  A  discharge  in  bankruptcy  releases  a  share- 
liolder  of  a  national  bank  from  his  statutory  liability  to  creditors  of  the  bank, 
-where,  at  the  time  of  his  discharge,  the  claims  of  the  creditors  were  prOT- 
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able,  and  not  merely  contingent:  Irons  v.  Maninfacturera*  Nat.  BanJc,  27  Fed. 
Kep.  591;  17  Id.  308.  But  it  ia  otherwise  held,  the  liability  of  stockholders 
for  the  debts  of  the  corporation  is  not  a  "  debt "  which  can  be  proved  against 
their  estates  in  insolvency:  Kelton  v.  PhiUipa,  3  Met.  61;  Bangs  v.  Lincoln, 
10  Gray,  600. 


State  v,  Nevin. 

[19  Nevada,  162.] 

PuBLio  Obticebs  Who  akk  Intbustbd  with  Public  Funds,  and  required 
to  give  bonds  for  the  faithful  discharge  of  their  ofBcial  duties,  are  not 
mere  bailees  of  the  money,  to  be  exonerated  by  the  exercise  of  ordinary 
care  and  diligence.  Their  liability  is  fixed  by  their  bonds;  and  the  fact 
that  money  is  stolen  from  them,  without  any  fault  or  negligence  upon 
their  part,  does  not  release  them  from  liability  thereon. 

Bond  Requiring  Faithful  Pebforuancb  of  Official  Duty  is  as  Bind- 
INQ  upon  the  principal  and  his  sureties  as  if  all  the  statutory  duties  of 
the  oflScer  were  inserted  in  it. 

County  Treasurer  is  Required  to  Safely  Keep  Pubuo  Money,  by  the 
Compiled  Laws  of  Nevada,  and  pay  it  out  only  as  provided  by  law. 

8t4te  is  not  Compelled  to  Wait  until  Close  of  County  Treasurer's 
Term  of  Office  before  commencing  an  action  upon  his  bond,  where  he 
admits  the  defalcation,  and  claims  the  right  to  interpose  the  defense  of  a 
robbery  of  the  funds. 

Action  against  the  county  treasurer  and  his  sureties  upon 
his  ofl&cial  bond.     The  facts  are  stated  in  the  opinion. 

W.  E.  F.  Deal  and  William  WoodburUf  for  the  appellants. 

W.  H.  Davenport,  attorney-general,  and  J.  A.  Stephens,  district 
attorney,  for  the  respondent. 

By  Court,  Hawley,  J.  This  action  was  brought  against  the 
county  treasurer  of  Storey  County,  and  the  sureties  upon  his 
oflficial  bonds,  to  recover  an  amount  of  money  admitted  to  be 
deficient  in  the  accounts  of  the  county  treasurer.  The  answer 
alleges  that  the  money  was  forcibly  taken  by  robbers  from  the 
treasurer  and  carried  away  by  irresistible  force,  "  without  any 
fault  or  negligence  or  want  of  reasonable  care  or  diligence  in 
the  preservation  and  care  of  said  sum  of  money,  so  that  said 
sum  of  money  was  entirely  lost  to  the  treasury  of  said  county, 
and  no  part  thereof  has  ever  been  recovered."  The  district 
court  sustained  a  demurrer,  which  was  interposed  to  this  an- 
swer, upon  the  ground  that  the  facts  stated  did  not  constitute 
any  defense  to  the  cause  of  action. 

Was  this  ruling  of  the  court  correct  ?  The  conditions  named 
in  the  official  bonds  "  is  such  that  if  the  abovo-bounden  Den- 
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nis  Nevin  shall  well  and  truly  and  faithfully  perform  and 
execute  the  duties  of  treasurer  of  the  county  of  Storey  now 
required  of  him  by  law,  and  shall  well,  truly,  and  faithfully 
execute  and  perform  all  the  duties  of  such  office  of  treasurer 
required  by  any  law  to  be  enacted  subsequently  to  the  execu- 
tion of  this  bond,  then  this  obligation  to  be  void  and  of  no 
effect;  otherwise  to  be  and  remain  in  full  force  and  effect." 
Appellant  insists  that  his  responsibility  under  this  contract  is 
simply  that  which  the  common  law  imposes  upon  a  bailee  for 
hire;  that  he  is  not  in  any  sense  an  insurer  of  the  moneys  in 
his  custody,  and  should  not  be  held  responsible  for  the  money 
that  was  stolen  from  him,  and  taken  by  the  use  of  irresistible 
force,  without  any  negligence  or  fault  or  want  of  care  on  his 
part.  The  great  weight  of  the  authorities  upon  this  subject 
are  adverse  to  the  views  contended  for  by  appellant.  The 
general  rule  upon  this  subject  is  to  the  effect  that  public  offi- 
cers who  are  intrusted  with  public  funds,  and  required  to  give 
bonds  for  the  faithful  discharge  of  their  official  duties,  are  not 
mere  bailees  of  the  money,  to  be  exonerated  by  the  exercise  of 
ordinary  care  and  diligence;  that  their  liability  is  fixed  by 
their  bond;  and  that  the  fact  that  money  is  stolen  from  them 
without  any  fault  or  negligence  upon  their  part  does  not  re- 
lease them  from  liability  on  their  official  bonds. 

Kecognizing  the  almost  universality  of  this  rule,  appellant 
contends  that  the  decisions  against  him  are  founded  upon  the 
peculiar  wording  of  the  bonds,  or  provisions  of  the  statute,  to 
the  effect  that  the  officer  shall  safely  keep  and  pay  over  all 
moneys  coming  into  his  hands.  It  is  true  that  in  United  States 
v.  Prescott,  3  How.  588,  Commonwealth  v.  Comly,  3  Pa.  St.  874, 
State  V.  Harper,  6  Ohio  St.  610,  67  Am.  Dec.  363,  Inhabitants  oj 
Hancock  v.  Hazzard,  12  Cush.  112,59  Am.  Dec.  171,  and  other 
cases,  considerable  stress  is  placed  upon  this  language  in  the 
bond.  Thus  in  United  States  v.  Prescott,  supra,  the  court  said: 
"  The  condition  of  the  bond  has  been  broken,  as  the  defendant, 
Prescott,  failed  to  pay  over  the  money  received  by  him  when 
required  to  do  so;  and  the  question  is,  whether  he  shall  bo 
exonerated  from  the  condition  of  his  bond,  on  the  ground  thot 
the  money  had  been  stolen  from  him.  The  objection  to  this 
defense  is,  that  it  is  not  within  the  condition  of  the  bond,  and 
this  would  seem  to  be  conclusive.  The  contract  was  entered 
into  on  his  part,  and  there  is  no  allegation  of  failure  on  the 
part  of  the  government.  How,  then,  can  Prescott  be  discharged 
from  his  bond?   He  knew  the  extent  of  his  obligation  when  ho 
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entered  into  it,  and  he  realized  the  fruits  of  this  obligation  by 
the  enjoyment  of  the  office.  Sliall  he  be  discharged  from  lia- 
biHty  contrary  to  his  own  express  undertaking?  There  is  no 
principle  upon  which  such  a  defense  can  be  sustained.  The 
obligation  to  keep  safely  the  public  money  is  absolute,  without 
any  condition,  express  or  implied;  and  nothing  but  the  pay- 
ment of  it,  when  required,  can  discharge  the  bond." 

But  there  are  an  equal  or  greater  number  of  cases  like  Muzzy 
V.  Shattucl:,  1  Dcnio,  233,  District  T.  v.  Morton^  87  Iowa,  550, 
Inhabitants  v.  McEachron,  33  N.  J.  L.  340,  Boyden  v.  United 
States,  13  Wall.  17,  and  State  v.  Moore,  74  Mo.  413,  41  Am. 
Rep.  322,  where  the  condition  of  the  bond,  like  the  one  under 
consideration  here,  is  for  the  faithful  performance  of  the  official 
duties,  and  the  conclusions  of  the  courts  are  substantially  the 
same  as  announced  in  United  States  v.  Prescott,  supra.  It  is 
apparent  that  a  bond  requiring  a  faithful  performance  of  of- 
ficial duty  is  as  binding  upon  the  principal  and  his  sureties  as 
if  all  the  statutory  duties  of  the  officer  were  inserted  in  the 
bond. 

In  Indiana,  the  statutory  conditions  in  the  bond  are  the  samo 
as  required  by  the  laws  of  this  state.  In  Halbcrt  v.  State,  22 
Ind.  130,  the  treasurer's  bond  was,  however,  conditioned  not 
only  for  the  faithful  performance  of  his  duties  as  the  statute 
required,  but  also  that  he  should  "pay  over  all  moneys  accord- 
ing to  law  that  might  come  into  his  hands  as  such  treasurer." 

The  court  said:  "  It  is  objected  that  the  latter  branch  of  the 
condition  was  unauthorized  by  law,  and  therefore  of  no  effect. 
But  if  the  condition  for  the  faithful  performance  of  his  duties 
includes  the  paying  over,  according  to  law,  of  all  moneys  that 
might  come  into  his  hands  as  such  treasurer,  nothing  is  added 
to  the  legal  effect  of  the  bond  by  the  latter  branch  of  the  con- 
dition. An  examination  of  the  various  statutes  bearing  on  tho 
question  shows  clearly  enough  that  one  of  the  duties  of  a  county 
treasurer  is  to  pay  over  according  to  law  all  moneys  that  come 
into  his  hands  as  such  treasurer;  hence  we  shall  consider  the 
case  as  if  the  bond  had  been  conditioned  simply  for  the  faith- 
ful performance  of  the  duties  of  the  office." 

In  Boyden  v.  United  States,  13  Wall.  24,  the  court,  referring 
to  United  States  v.  Prescott,  3  How.  587,  said:  "The  condition 
of  the  receiver's  bond  in  that  case,  it  is  true,  was  that  the  re- 
ceiver should  pay  promptly  when  orders  for  payment  should 
be  received,  while  the  bond  in  the  case  before  us  is  conditioned 
that  Boyden,  the  receiver,  had  truly  executed  and  discharged. 
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and  should  continue  truly  and  faithfully  to  execute  and  dis- 
<'harge,  all  the  duties  of  said  oflSce  according  to  law.  But  the 
acts  of  Congress  respecting  receivers  made  it  their  duty  to  pay 
the  public  money  received  by  them  when  ordered  by  the  treas- 
ury department The  bond,  therefore,  was  an  absolute 

obligation  to  pay  the  money,  and  differing  not  at  all  in  legal 
effect  from  the  bond  in  Prescott's  case." 

What  are  the  duties  of  a  county  treasurer  under  the  statutes  of 
this  state  ?  In  addition  to  requiring  an  oath  and  an  official  bond 
it  is,  among  other  things,  provided  that  the  county  treasurer 
"shall  receive  all  moneys  due  and  accruing  to  his  county,  and 
disburse  the  same  on  the  proper  orders  issued  and  attested  by 
the  county  auditor":  2  Comp.  Laws,  sec.  2981.  "He  shall  so 
arrange  and  keep  his  books  that  the  amount  received  and  paid 
out  ....  shall  be  exhibited  in  separate  accounts,  as  well  as 
the  whole  receipts  and  expenditures  by  one  general  account": 
2  Comp.  Laws,  sec.  2984.  "  He  shall  at  all  times  keep  his 
books  and  office  subject  to  the  inspection  and  examination 
of  the  board  of  county  commissioners,  and  shall  exhibit  the 
money  in  his  ofl5ce  to  such  board  at  least  once  a  year,  and  as 
often  as  such  board  may  require":  2  Comp.  Laws,  sec.  2985. 
"  He  shall  annually  make  complete  settlements  with  the  board 
of  county  commissioners,  ....  and  shall,  at  the  expiration 
of  his  term  of  office,  deliver  to  his  successor  all  public  moneys, 
books,  and  papers  in  his  possession":  2  Comp.  Laws,  sec.  2991. 

He  shall  assist  the  county  auditor  and  county  commissioners 
in  counting  the  money  in  his  office,  so  that  they  may  "deter- 
mine whether  the  funds,  securities,  and  property  of  the  county 
are  all  on  hand  " :  Stats.  1881,  sec.  21.  Under  these  provisions,  is 
it  not  manifest  that  it  is  the  duty  of  county  treasurers  to  safely 
keep  the  public  money  and  pay  it  out  only  as  provided  by 
law?  The  fact  that  the  county  treasurer  is  required  "to  re- 
ceive money,  and  enter  it  in  his  cash-book,  implies,  without 
any  other  special  regulation,  that  he  is  to  keep  itj  and  being 
required  to  keep  it,  it  follows  that  he  is  to  keep  it  safely.  This 
is  one  of  the  duties  of  his  office  he  has  undertaken  faithfully 
to  discharge":  Thompson  y.  Trustees,  30  111.  101.  Unless  he 
safely  keeps  it,  ho  could  not  exhibit  it  to  the  commissioners  as 
required  by  law,  and  it  could  not  be  counted.  Neither  could 
he  deliver  it  to  his  successor  in  office.  The  duty  to  safely  keep 
the  money  is  made  absolutely  clear  by  the  provisions  of  the 
statute  already  quoted  and  referred  to.  But  there  are  also 
other  provisions  which  are  equally  as  strong  and  cogent.     If 
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any  officer  charged  with  the  safe-keeping  of  public  money  con- 
verts the  same  to  his  own  use,  or  loans  any  portion  of  such 
money,  he  shall  be  guilty  of  embezzlement:  Stats.  1881,  sec.  82; 
Stats.  1883,  sec.  96.  Could  a  county  treasurer  who  converts  the 
money  to  his  own  use  claim  that  he  is  not  an  officer  who  is 
charged  with  the  safe-keeping  of  the  public  money?  It  would 
be  a  stigma  upon  the  law  and  a  disgrace  to  the  judiciary  to 
say  that  he  could  successfully  maintain  such  a  defense.  The 
statutes  of  this  state  in  relation  to  the  duties  of  county  treas- 
urers are  almost  identical  with  those  of  Indiana.  The  supreme 
court  of  that  state  in  Halbert  v.  State,  supra,  after  quoting  the 
statutory  provision,  said:  "By  these  various  provisions  it  is 
clearly  seen  that  it  is  the  duty  of  a  county  treasurer  to  pay 
over  the  funds  in  his  hands  according  to  law,  which  may  be 
upon  orders  drawn  upon  him  by  the  auditor,  or  to  his  successor 
in  office,  and  a  failure  to  make  such  payment  constitutes  a 
breach  in  his  bond,  conditioned  for  the  faithful  performance 
of  his  duties,"  and  declare  that  the  fact  that  the  money  was 
stolen  from  the  treasurer  without  his  fault  did  not  relieve  him 
from  the  necessity  of  discharging  the  obligation  imposed  upon 
him  by  his  bond.  This  decision  was  followed  in  the  subsequent 
cases  of  Morbeck  v.  State,  28  Ind.  86,  Eock  v.  Stinger,  36  Id. 
348,  and  Linville  v.  Leininger,  72  Id.  494. 

In  Iowa,  where  the  statute  is  not  as  strong  as  in  this  state, 
the  same  doctrine  is  held  and  applied  to  an  officer  upon  a  bond 
conditioned  for  the  performance  of  his  duties  "to  the  best  of 
his  abilities":  District  Tp.  v.  Smith,  39  Iowa,  9;  18  Am.  Rep.  39. 
The  statutes  of  this  state  are  more  stringent  than  the  statutes 
of  Ohio,  except  in  relation  to  the  conditions  of  the  bond.  In 
State  V.  Harper,  6  Ohio  St.  610,  67  Am.  Dec.  363,  the  court 
said :  "By  accepting  the  office,  the  treasurer  assumes  upon  him- 
self the  duty  of  receiving  and  safely  keeping  the  public  money, 
and  of  paying  it  out  according  to  law.  His  bond  is  a  contract 
that  he  will  not  fail,  upon  any  account,  to  do  those  acts.  It  is, 
in  effect,  an  insurance  against  the  delinquencies  of  himself,  and 
against  the  faults  and  wrongs  of  others  in  regard  to  the  trust 
placed  in  his  hands.  He  voluntarily  takes  upon  himself  the 
risks  incident  to  the  office,  and  to  the  custody  and  disburse- 
ment of  the  money.  Hence  it  is  not  a  sufficient  answer,  when 
sued  for  a  balance  found  to  have  passed  into  his  hands,  to  say 
that  it  was  stolen  from  him;  for  even  if  the  larceny  of  the 
money  be  shown  to  be  without  his  fault,  still,  by  the  terms  of 
the  law  and  of  his  contract,  he  is  bound  to  make  good  any 
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deficiency  which  may  occur  in  the  funds  which  come  under 
his  charge." 

Wc  deem  it  unnecessary,  upon  this  branch  of  the  case,  to 
specially  refer  to  the  numerous  other  authorities  where  the  same 
doctrines  are  announced,  as  it  is  absolutely  clear  from  those 
already  cited  that  the  distinction  sought  to  be  maintained  by 
appellant,  that  the  conditions  of  the  bond  and  the  provision 
of  the  statute  of  this  state  should  be  construed  differently 
from  the  construction  given  in  the  decided  cases,  cannot  be 
maintained.  In  many  of  the  cases,  the  courts  have  given  as 
i\n  additional  reason  for  their  conclusions  that  a  public  officer 
cannot  set  up  the  defense  of  a  robbery  of  the  public  funds  in 
their  possession.  Thus  in  United  States  v.  Prescott,  sxipra, 
Justice  McLean,  in  delivering  the  opinion  of  the  court,  said: 
"The  liability  of  the  defendant,  Prescott,  arises  out  of  his  of- 
ficial bond,  and  principles  founded  upon  the  public  policy." 

After  discussing  Prescott's  liability  upon  the  bond,  he  adds: 
*'  Public  policy  requires  that  every  depositary  of  the  public 
money  should  be  held  to  a  strict  accountability.  Not  only 
that  he  should  exercise  the  highest  degree  of  vigilance,  but 
that  he  should  keep  safely  the  moneys  which  come  to  his 
hands.  Any  relaxation  of  this  condition  would  open  a  door 
to  frauds,  which  might  be  practiced  with  impunity.  A  de- 
positary would  have  nothing  more  to  do  than  to  lay  his  plans 
and  arrange  his  proofs  so  as  to  establish  his  loss  without 
laches  on  his  part.  Let  such  a  principle  be  applied  to  our 
postmasters,  collectors  of  customs,  receivers  of  public  moneys, 
iind  others  who  receive  more  or  less  of  the  public  funds,  and 
what  losses  might  not  be  anticipated  by  the  public?  " 

In  Commonwealth  v.  Somly,  supra,  Gibson,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  "The  opinion  of  the  court 
in  the  case  of  United  States  v.  Prescott  is  founded  on  sound 

policy  and  sound  law The  keepers  of  the  public  moneys, 

or  their  sponsors,  are  to  be  held  strictly  to  the  contract,  for  if 
they  were  to  be  let  off  on  shallow  pretenses,  delinquencies, 
which  are  fearfully  frequent  already,  would  be  incessant." 

To  the  same  effect  are  the  decisions  in  District  Township  v, 
Morton,  37  Iowa,  653;  United  States  v.  Walts,  1  N.  Mex.  562; 
dommissioners  of  Jefferson  Co.  v.  Lineberger,  3  Mont.  231;  35 
Am.  Rep.  462.  The  only  defenses  recognized  by  any  of  the 
authorities  of  the  United  States  at  the  present  time,  with 
the  exception  of  Cumberland  Co.  v.  Pennell,  69  Me.  357,  31 
Am.  Rep.  284,  for  the  failure  of  a  public  officer  charged  with 
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the  safe-keeping  of  the  public  funds  to  pay  over  the  same  is 
where  he  is  prevented  from  doing  so  by  the  act  of  God  or  the 
public  enemy,  without  any  neglect  or  fault  on  his  part.  We 
say  the  Maine  case  stands  alone  in  its  opposition  to  what  it  is 
pleased  to  term  the  new-born  policy  of  the  law.  In  that  case, 
some  reliance  seems  to  have  been  placed  upon  the  case  of  Su- 
pervisors  of  Albany  v.  Dorr,  25  Wend.  440,  but  the  principles 
of  that  case  were  repudiated  in  Muzzy  v.  Shattuck,  supra,  and 
hence  wc  are  authorized  to  say  that  the  case  in  Maine  is  un- 
sustained  by  any  other  recognized  authority  in  any  of  the 
courts  of  the  United  States,  federal  or  state. 

In  United  States  v.  Thomas,  15  Wall.  341,  it  was  held  that 
the  act  of  a  public  enemy  in  forcibly  seizing  or  destroying 
property  in  the  hands  of  a  public  officer,  against  his  will,  and 
without  his  fault,  is  a  discharge  of  his  obligations  to  keep 
such  property  safely,  and  of  his  official  bond,  given  to  secure 
the  faithful  performance  of  that  duty,  and  to  have  the  prop- 
erty forthcoming  when  required.  Bradley,  J.,  in  delivering  the 
opinion  of  the  court,  questions  the  correctness  of  some  of  the 
extreme  views  stated  in  some  of  the  authorities  referred  to, 
and  claims  that  broader  language  was  used  than  was  neces- 
sary where  the  defense  set  up  was  that  the  money  was  stolen, 
and  says  that  "a  much  more  limited  responsibility"  than  was 
indicated  by  the  language  in  Prescott's  case,  supra,  "would 
have  sufficed  to  render  that  defense  nugatory."  But  there  is 
no  declaration  of  any  legal  principle  contained  in  this  opinion 
that  would  justify  a  court  in  permitting  such  a  defense  as 
was  sought  to  be  interposed  in  this  case.  It  is  said  that  pub- 
lic officers  are  bailees,  "but  they  are  special  bailees,  subject 
to  special  obligations.  It  is  evident  that  the  ordinary  law  of 
bailment  cannot  be  invoked  to  determine  the  degree  of  their 
responsibility." 

In  United  States  v.  Humason,  6  Saw.  201,  the  court  permitted 
the  defense  that  the  officer  with  the  money  was  on  a  steam- 
ship which  was  lost  at  sea,  and  the  officer  drowned,  and  the 
money  lost  in  the  Pacific  Ocean.  The  doctrines  announced 
in  that  case  are  similar  to  the  case  of  United  States  v.  Thomas, 
15  Wall.  338,  and  do  not  in  any  manner  militate  against  the 
general  views  we  have  expressed. 

In  State  v.  Moore,  supra,  the  defendant,  who  was  county 
treasurer,  answered  that  he  ought  not  to  be  held  upon  his 
bond  because  Mississippi  County,  "being  overrun  with  tramps, 
thieves,  robbers,  public  enemies,  the  money  could  not  be  safely 
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kept  in  said  county,"  and  that,  for  the  purpose  of  keeping  it 
safely,  he  deposited  it  to  his  credit  as  treasurer  in  a  bank  in 
St.  Louis,  which  failed,  whereby  the  money  was  wholly  lost. 
The  court  said:  — 

"Such  an  answer  as  this,  we  think,  is  insufl5cient  to  shield 
defendant  from  liability,  in  any  view  which  can  be  taken  of 
the  case.  If  the  obligation  assumed  by  defendant  in  his  bond, 
to  deliver  over  to  his  successor  in  office  all  money  belonging 
to  the  county,  can  only  be  met  or  discharged  by  making  such 
delivery  or  payment,  it  is  clear  that  the  facts  set  up  in  the  an- 
swer, and  admitted  to  be  true,  constitute  no  defense.  That 
the  above  rule  is  the  correct  one  governing  in  such  cases,  is  es- 
tablished by  the  following  authorities";  citing  State  v.  Powell, 
67  Mo.  395,  and  the  various  decisions  of  the  supreme  court  of 
the  United  States.  "If,  on  the  other  hand,  under  the  rale  laid 
down  in  the  case  of  United  States  v.  Thomas,  15  Wall.  337, 
defendant  is  to  be  regarded  as  a  bailee,  and  exempt  from  lia- 
bility to  pay  when  the  loss  is  occasioned  by  the  act  of  God  or 
a  public  enemy,  he  would  still  be  liable  under  the  facts  stated 
in  the  answer,  because  they  show  that  the  loss  was  not  occa- 
sioned in  either  of  these  ways.  The  tramps,  thieves,  and 
robbers  which  it  is  alleged  overrun  Mississippi  County,  while 
they  are  enemies  to  the  peace  and  safety  of  the  public  and 
social  order,  they  are  not  public  enemies  in  the  legal  sense  of 
these  words.  By  enemies  is  to  be  understood  public  enemies 
with  whom  the  nation  is  itself  at  open  war;  and  not  merely 
robbers,  thieves,  and  other  private  depredators,  however  much 
they  may  be  deemed,  in  a  moral  sense,  at  war  with  society. 
Losses,  therefore,  which  are  occasioned  by  robbery  on  the 
highway,  or  by  the  depredations  of  mobs,  rioters,  insurgents, 
and  other  felons,  are  not  deemed  losses  by  enemies  within  the 
meaning  of  the  exception." 

The  action  of  the  district  court  in  sustaining  the  demurrer 
to  the  answer  was  correct. 

The  other  positions  taken  by  appellant  relative  to  the  time 
when  the  cause  of  action  could  be  commenced  are  wholly  un- 
tenable. Having  admitted  the  defalcation,  and  claimed  the 
right  to  interpose  the  defense  inserted  in  his  answer,  the  state 
was  not  compelled  to  wait  until  the  close  of  appellant's  term 
of  office  before  commencing  an  action  upon  his  bond. 

The  judgment  of  the  district  court  is  affirmed. 

Public  Treasurer  or  Collector  is  Liable  on  his  Official  Bond  for 
tiOHET  Stolen  without  his  Fault:  Inhabitants  of  Hancock  v.  Hazzard,  59 
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Am.  Dec.  171,  and  note;  State  v.  Harper,  G7  Iil.  363,  and  note  discussing  tho 
extent  of  his  liability;  Commissioners  of  Jefferson  County  v.  Line}>erger,  35  Am. 
Rep.  4C2;  State  v.  Houston,  50  Id.  59,  and  note;  contra:  Cumberland  Co.  v.  Pen- 
nell,  31  Id.  284;  or  for  money  consumed  by  fire:  District  Township  of  Union  v. 
SmitJi,  18  Id.  39;  or  lost  by  the  failure  of  a  bank  in  which  he  deposited  the 
money:  State  ex  rel.  ToumsJiip  v.  'Powell,  29  Id.  512;  Lowi-y  v.  Polk  County,  33 
Id.  114;  Ward  v.  Scliool  Disti-ict,  35  Id.  477;  Staie  v.  Mowe,  41  Id.  322;  con- 
tra: York  County  v.  Watson,  40  Id.  675.  See  further,  on  the  point  that  the 
treasurer  is  a  debtor  and  not  a  bailee  of  the  public  moneys,  Perley  v.  County 
qf  Muskegon,  20  Id.  637;  Shelton  v.  State  ex  rel.  Commissioners  of  Morgan 
County,  21  Id.  197. 


Thompson  v.  Eeno  Savings  Bank. 

[19  Nevada,  17LJ 

Cbkditor  of  Corporation  need  not  Endeavor  to  Induce  It  to  Makk 
Call  before  instituting  suit  against  a  subscriber  to  its  capital  stock  to 
compel  the  payment  of  his  unpaid  subscription. 

Statute  of  Limitations  is  not  Available  as  Defense  to  Suit  by 
Creditor  of  Corporation  against  Subscriber  to  Capital  Stock  to 
compel  the  payment  of  his  unpaid  subscription,  where  the  statute  has  not 
been  set  in  motion  by  some  adverse  action,  such  as  a  call  by  the  corpora- 
tion, or  if,  perhaps,  set  in  motion  by  the  insolvency  of  the  corporation, 
where  suflBcient  time  has  not  elapsed  when  suit  was  commenced  to  bar  a 
recovery. 

Suit  in  equity  by  William  Thompson,  a  judgment  creditor 
of  the  Reno  Savings  Bank,  a  corporation,  against  the  bank 
and  G.  W.  Huffaker,  to  compel  the  payment  by  Huflfaker  of 
his  unpaid  subscription  to  the  capital  stock  of  the  bank.  The 
opinion  states  the  case. 

William  Webster  and  S.  D.  King,  for  the  appellant. 

John  F.  Alexander,  for  the  respondent. 

By  Court,  Belknap,  C.  J.  This  is  a  suit  in  equity  brought 
by  respondent,  a  judgment  creditor  of  the  Reno  Savings  Bank, 
against  appellant  Huffaker,  to  recover  the  amount  of  his  un- 
paid subscription  to  the  capital  stock  of  the  bank.  The  suit 
Is  based  upon  facts  corresponding  in  all  essential  respects  with 
those  in  Thompson  v.  Reno  Savings  Bank,  ante,  p.  797,  and  the 
de(  ision  in  that  case,  in  so  far  as  it  is  applicable,  will  be 
treated  as  decisive  of  this  one,  without  further  notice. 

The  first  objection  which  we  are  asked  to  consider  is  that 
the  complaint  does  not  state  a  case  entitling  the  plaintiff  to 
sue.  It  is  urged  that  subscriptions  to  the  capital  stock  of  the 
corporation  are  payable  upon  a  call  of  the  company,  and  that 
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«.  creditor,  to  maintain  a  suit  of  this  nature,  must,  before  in- 
«tituting  it,  make  an  effort  to  induce  the  corporation  to  make 
the  call,  and  that  no  proper  effort  in  this  behalf  has  been 
made.  In  support  of  this  view,  we  are  referred  to  a  number  of 
■cases  holding  that  a  stockholder  or*  creditor  of  a  corporation 
may,  under  certain  circumstances,  and  to  prevent  a  failure  of 
Justice,  institute  and  control  a  suit  in  his  own  name  involving 
the  rights  of  the  corporation,  if  it  has  refused  to  take  action. 
In  this  class  of  cases,  the  right  of  action  is  primarily  in  the  cor- 
poration, and  it  is  entitled  to  the  fruits  of  the  litigation;  but 
the  stockholder  or  creditor  is  allowed  to  sue  in  order  to  pro- 
tect the  rights  or  property  in  which  he  has  an  interest.  The 
principle  involved  in  these  cases  has  no  application  to  cases  of 
the  nature  of  the  one  at  bar,  which  is  of  the  nature  of  a  credi- 
tor's bill,  brought  by  a  plaintiff  entitled  in  his  own  right  to  the 
relief  which  the  judgment  affords. 

Another  objection  arises  upon  the  order  of  the  district  court 
overruling  the  defense  interposed  of  the  statute  of  limitations. 
Appellant's  subscription  to  the  stock  was  made  in  the  month 
■of  April,  1876,  and  it  is  said  that  a  recovery  thereon  was 
Jbarred  within  four  years  thereafter.  The  statutes  relating  to 
■corporations  provide  that  the  by-laws  may  prescribe  the  times, 
manner,  and  amounts  in  which  payments  of  subscriptions  to 
the  capital  stock  may  be  made.  If  the  by-laws  make  no  pro- 
•vision  of  this  nature,  and  none  was  made  by  the  by-laws  of 
the  bank,  the  trustees  have  power  to  require  payment  of  such 
•install mouts  as  they  may  deem  proper:  Comp.  Laws,  sec. 
S398.  The  trustees  of  the  bank,  being  subscribers  to  its  capi- 
tal stock,  availed  themselves  of  the  privilege  afforded  by  the 
«tatute,  and  made  no  call  except  thirty  per  cent  of  the  amount 
-eubscribed  at  the  commencement  of  business  operations.  No 
action  has  ever  been  taken  by  them  to  recover  any  portion  of 
the  remaining  seventy  per  cent  of  the  subscribed  capital.  This 
unpaid  amount  was  a  part  of  the  capital  of  the  bank  allowed 
to  remain  in  reserve  in  the  hands  of  the  stockholders,  but  sub- 
ject to  call  when  needed.  It  was  a  continuing  liability  of  the 
Bubscribers,  which  neither  the  indulgence  of  the  trustees  nor 
mere  lapse  of  time  could  defeat.  The  statute  of  limitations  is 
not  available  as  a  defense,  because  it  has  not  been  set  in  mo- 
tion by  any  adverse  action,  such  as  a  call  by  the  corporation 
upon  appellant  to  pay  his  subscription. 

If  the  insolvency  of  the  corporation  set  the  statute  in  mo- 
tion, sufficient  time  hud  not  elapsed  when  this  suit  was  com- 
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mciiced  to  bar  a  recovery:  Allibone  v.  Hager,  46  Pa.  St.  48; 
Curry  v.  Woodward,  53  Ala.  371;  Harmon  v.  Page,  62  Cal.  448; 
Thompson's  Liability  of  Stockholders,  sees.  290,  291. 

Tlie  judgment  and  order  of  the  district  court  are  affirmed. 

Liability  of  Stockholdees  to  Creditoks  of  Corporations  for  Cor- 
roRATE  Debts:  See  this  subject  discussed  in  Thompson  v.  Reno  Savings  Bank, 
ante,  p.  797,  and  note;  Thompson  v.  Reno  Savings  Bank,  infra. 


Thompson  v.  Reno  Savings  Bank. 

119  Nevada,  242.] 

Creditor  of  Corporation  may  Maintain  Scit  against  Personal  Rep- 
resentatives of  Deceased  Subscriber  to  Capital  Stock  to  compel 
the  payment  of  the  unpaid  subscription  of  the  decedent  without  present- 
ing the  claim  to  the  representatives  for  allowance,  as  ordinary  claims  are 
required  to  be  presented  by  the  Compiled  Laws  of  Nevada. 

Variance  between  Pleadings  and  Proofs  is  Immaterial,  where  suit  is 
brought  by  a  creditor  of  a  corporation  against  the  defendants,  as  sub- 
subribers  to  the  capital  stock,  to  compel  the  payment  of  their  unpaid 
subscriptions;  but  the  agreement  established  is  an  implied  rather  than 
an  express  agreement,  by  which  the  defendants  deposited  a  certain  sum 
of  money  with  the  corporation  as  its  business  capital,  and  agreed  among 
themselves  not  to  be  liable  for  any  further  amount. 

Burr  IN  Equity  can  be  Maintained  by  Creditor  of  Corporation 
AGAINST  Subscriber  to  Capital  Stock  to  compel  the  payment  of  his 
unpaid  subscription,  without  procuring,  or  attempting  to  procure,  a 
formal  call  to  be  made;  and  when  the  creditors  are  numerous,  and  a 
court  of  law  is  incapable  of  adjusting  their  rights,  relief  can  only  be  had 
in  equity. 

Suit  in  equity  by  William  Thompson,  a  judgment  creditor 
of  the  Reno  Savings  Bank,  a  corporation,  against  the  bank, 
L.  L.  Crockett,  and  others,  to  compel  the  payment  by  the  in- 
dividual defendants  of  their  unpaid  subscriptions  to  the  capi- 
tal stock  of  the  bank.     The  opinion  states  the  case. 

Clarke  and  King,  for  the  appellants. 
John  F.  Alexander,  for  the  respondent. 

By  Court,  Belknap,  C.  J.  This  is  a  suit  in  equity  to  re- 
cover the  amount  of  unpaid  subscriptions  to  the  capital  stock 
of  the  Reno  Savings  Bank.  Two  of  the  defendants  are  repre- 
sentatives of  deceased  persons.  They  object  to  the  proceedings 
because  of  the  admitted  failure  of  respondent  to  comply  with 
the  requirements  of  the  probate  law  in  the  matter  of  the  pres- 
entation for  allowance  of  the  demands  sued  upon. 
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The  law  requires  (Comp.  Laws,  sec.  611)  "  if  a  claim  be  not 
presented  within  ten  months  after  the  first  publication  of  no- 
tice, it  shall  be  barred  forever,"  unless  certain  exceptions  exist, 
immaterial  here.  Again  (sec.  618):  "  No  holder  of  any  claim 
against  an  estate  shall  maintain  any  action  thereon  unless  the 
claim  shall  have  been  first  presented  to  the  executor  or  ad- 
ministrator." Courts  of  equity  uniformly  regard  the  unpaid 
capital  stock  of  a  corporation  as  a  trust  fund,  held  in  reserve 
by  the  stockholders  for  the  benefit  of  the  creditors.  The 
stockholders  are  trustees  of  the  creditors,  and  suits  to  estab- 
lish and  enforce  the  trust  are  maintained  against  the  repre- 
sentatives of  deceased  persons,  upon  the  theory  that  the 
decedent  held  money  equal  to  the  amount  of  his  unpaid 
subscription  in  trust  for  the  creditors,  and  that  the  fund, 
although  incapable  of  identification,  has  passed  into  the  hands 
of  the  executor  or  administrator.  Such  a  fund  is  properly  no 
part  of  the  estate  of  a  deceased  person.  The  deceased  stock- 
holders were  trustees,  and  not  debtors,  of  the  bank's  creditors. 
No  necessity  therefore  existed  for  the  presentation  of  any  de- 
mand before  commencing  suit:  Gunter  v.  Janes,  9  Cal.  643. 

The  bill  proceeds  upon  the  ground  of  an  indebtedness  arising 
out  of  a  subscription  by  the  defendants  to  the  capital  stock. 
The  testimony  shows  that  no  express  agreement  was  made  to 
take  any  portion  of  the  capital  stock  of  the  bank,  but  that  the 
defendants  L.  L.  Crockett,  James  H.  Kinkead,  R.  H.  Crocker, 
deceased,  and  others,  deposited  thirty  thousand  dollars  with 
the  bank  as  its  business  capital,  and  agreed  among  themselves 
and  the  bank  that  they  should  not  be  liable  for  the  payment 
of  any  further  amount  of  money  for  the  purposes  of  the  bank. 
Upon  these  facts,  it  is  said  that  a  fatal  variance  exists  be- 
tween the  pleadings  and  proof.  The  agreement  established 
was  an  implied  rather  than  an  express  agreement.  The 
variance  was  immaterial,  and  could  not  have  misled  the  de- 
fense: Smith  V.  Lippincottj  49  Barb.  398.  Moreover,  the 
decree  may  be  sustained  upon  the  ground  that  the  answers 
of  the  defendants  set  forth,  by  way  of  defense,  the  facts  above 
stated  as  having  been  introduced  in  evidence.  The  relief 
granted  is  therefore  within  the  issue  made  and  litigated:  1 
Comp.  Laws,  sec.  1211.  Objection  is  also  made  to  the  rem- 
edy awarded.  It  is  said  that  if  plaintiff  is  entitled  to  any 
relief,  it  is  by  assessment  to  be  levied  by  the  trustees  upon  all 
of  the  stockholders,  as  contemplated  by  the  by-laws  of  the 
bank. 
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The  authorities  arc  uniformly  opposed  to  this  suggestion, 
tn  Hatc\  V.  Dana,  101  U.  S.  215,  the  court  said:  "In  the 
English  3ourts,  a  mandamus  is  sometimes  awarded  to  compel 
the  directors  to  make  the  necessary  calls,  ....  but  this  rem- 
edy can  avail  only  where  there  are  directors.  The  remedy  in 
equity  is  more  complete,  and  it  is  well  recognized:  Ward  v. 
Griswoldville  M.  Co.,  16  Conn.  593.  In  such  cases  it  is  no- 
where held,  so  far  as  we  know,  that  a  formal  call  must  be 
made  before  a  bill  can  be  filed.  Indeed,  the  filing  of  the  bill 
is  equivalent  to  a  call." 

And  in  Dalton  etc.  R.  R.  Co.  v.  McDaniel,  56  Ga.  191,  upon  a 
similar  objection,  it  was  ruled  that  "principle  and  sound  rea- 
son accord  with  authority  that  equity  will  grant  relief  in  all 
such  cases." 

But  an  assessment  upon  the  stockholders  would  be  wholly 
inadequate  in  the  present  case.  The  answer  avers  that  the 
bank  is  indebted  to  a  great  number  of  persons  in  large 
amounts.  Each  creditor  was  entitled  to  participate  ratably 
with  the  plaintiflf  in  the  fund,  and  no  creditor  could  be  al- 
lowed to  satisfy  his  debt  to  the  exclusion  of  another.  If  the 
fund  fell  short  of  the  amount  of  the  debts  of  the  bank,  a  court 
of  law  would  be  incapable  of  adjusting  the  rights  of  the  credi- 
tors.    This  can  be  done  in  equity  only. 

Further  objection  is  made  to  the  amount  of  money  required 
to  be  paid  by  the  defendants  under  the  decree.  Plaintiff  re- 
covered a  judgment  at  law  against  the  bank  for  the  sum  of 
$31,528.38,  with  interest  and  costs.  The  aggregate  amount  of 
the  judgments  against  the  defendants  in  the  present  suit  is 
thirty-nine  thousand  nine  hundred  dollars,  and  other  judg- 
ments have  been  rendered  in  kindred  suits  aggregating  nine- 
teen thousand  two  hundred  dollars.  It  is  said  that  the  effect 
of  the  decree  is  to  require  the  defendants  to  pay  a  sum  of 
money  to  the  plaintiff  largely  in  excess  of  the  amount  due  him 
from  the  bank.  An  examination  of  the  decree  will  show  that 
the  money  to  be  paid  under  it  is  to  be  paid  into  the  district 
court  as  a  trust  fund  for  the  benefit  of  the  creditors  of  the 
bank,  to  be  distributed  proportionately  among  them;  that 
the  amounts  respectively  received  are  to  be  credited  upon  the 
indebtedness  of  the  bank  to  each  creditor,  and  the  liability  of 
the  bank  therein  discharged  to  the  amount  such  creditor  may 
receive.  The  decree  is  unobjectionable.  The  district  court 
could  not  have  anticipated  payments  under  the  decrees  ren- 
dered in  favor  of  the  plaintiff  in  the  other  suits,  and  no  sug- 
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gestion  of  that  nature  was  made  to  it.  This  and  the  other  suits 
were  brought  for  the  purpose  of  collecting  a  fund  to  be  applied 
ratably  to  the  satisfaction  of  judgments  at  law,  recovered 
against  the  bank,  and  duly  presented  to  the  court  below,  by 
the  creditor,  for  participation.  The  decrees  in  all  of  these 
suits  are  framed  with  this  object  in  view. 

The  record  contains  many  exceptions  to  the  rulings  of  the 
court  in  admitting  and  excluding  evidence.  We  shall  not  con- 
sider them,  because,  upon  the  facts  heretofore  referred  to,  as 
contained  in  the  answer,  in  connection  with  the  testimony  of 
defendant  James  H.  Kinkead,  fixing  the  proportionate  liability 
of  each  of  ihe  defendants,  the  decree  is,  in  any  event,  correct. 
The  rulings  in  Thompson  v.  Reno  Savings  Bank,  ante,  p.  797,  are 
decisive  of  the  other  points. 

The  decree  and  order  of  the  district  court  are  affirmed. 


Liability  o^  Stockholders  to  Ckeditobs  of  Corporations  for  Cob- 
POEATE  Debts.  —  See  T/iompson  v.  Reno  Savings  Bank,  ante,  p.  797,  and  note 
discassing  the  subject;  Tlwmpaon  v.  Reno  Savings  Bank,  ante,  p.  881. 


Reinhart  v,  Bradshaw. 

[19  Nevada,  255.J 
Tenant  in  Common  cannot  Acquire  Right  of  Homestead  to  Ctovetinment 
Land  of  which  be  is  in  possession  for  himself  and  his  co-tenants. 

Ejectment.    The  facts  are  stated  in  the  opinion. 

W.  E.  F.  Deal,  and  MacMillan  and  Hannah,  for  the  appel- 
lants. 

R.  M.  Clarke  and  M.  S.  Bonnifield,  for  the  respondent. 

By  Court,  Belknap,  C.  J.  The  parties  hereto  were  tenants 
in  common  of  the  tract  of  land  in  controversy.  At  the  time 
plaintiffs  acquired  their  interest,  defendant  was  residing  upon 
the  premises.  In  consideration  of  his  occupancy,  and  of  the 
use  of  certain  farming  implements  and  horses  owned  by  the 
parties  as  tenants  in  common,  and  of  other  matters  imma- 
terial here,  defendant  agreed  to  cultivate  the  land  and  return 
plaintiffs  one  fourth  of  the  crop  of  grain  grown  thereon.  Un- 
der this  agreement,  defendant  occupied  and  cultivated  the  land 
for  two  seasons,  and  engaged  to  do  so  for  a  third;  but  during 
the  third  season,  and  on  or  about  the  thirty-first  day  of  July, 
1882,  plaintiffs  learned  from  defendant,  for  the  first  time,  that 
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his  cultivation  of  the  land  was  not  for  their  use  or  benefit,  as 
during  the  preceding  seasons,  and  that  he  had,  on  the  twenty- 
first  day  of  January  preceding,  preferred  a  claim  to  the  land 
under  the  homestead  laws  of  the  United  States.  Upon  these- 
facts  plaintiffs  brought  the  present  action  of  ejectment.  De- 
fense is  made  upon  the  homestead  claim. 

The  case  presents  but  a  single  point:  Was  the  land  subject 
to  pre-emption?  In  other  words,  can  a  tenant  in  common  ac- 
quire aright  of  homestead  to  government  land  of  which  he  is: 
in  possession  for  himself  and  his  co-tenants? 

In  Nickals  v.  Winriy  17  Nev.  188,  the  plaintiff  was  in  the 
possession  of  a  large  tract  of  the  public  land.  He  neglected  to 
avail  himself  of  his  right  to  purchase  in  preference  to  others, 
and  Winn,  taking  advantage  of  the  situation,  undertook  to 
purchase  one  hundred  and  sixty  acres  thereof  from  the  gov- 
ernment. It  was  held,  upon  the  authority  of  Atherton  v. 
Fowler,  96  U.  S.  513,  and  other  decisions  referred  to  in  the 
opinion,  that  the  right  of  pre-emption  could  not  be  exercised 
upon  land  occupied. by  another.  "The  generosity  by  which 
Congress  gave  the  settler  the  right  of  pre-emption,"  said  the 
court  in  that  case,  "  was  not  intended  to  give  him  the  benefit 
of  another  man's  labor,  and  authorize  him  to  turn  that  man 
and  his  family  out  of  their  home.  It  did  not  propose  to  give 
its  bounty  to  settlements  obtained  by  violence  at  the  expense 
of  others.  The  right  to  make  a  settlement  was  to  be  exer- 
cised on  unsettled  land,  —  to  make  improvements  on  unim- 
proved land.  To  erect  a  dwelling-house  did  not  mean  to  seize 
another  man's  dwelling.  It  had  reference  to  vacant  land, — 
to  unimproved  land, — and  it  would  have  shocked  the  moral 
sense  of  the  men  who  passed  these  laws  if  they  had  supposed 
that  they  had  extended  an  invitation  to  the  pioneer  population 
to  acquire  inchoate  rights  to  the  public  lands  by  trespass,  by 
violence,  by  robbery,  by  acts  leading  to  homicides,  and  other 
crimes  of  less  moral  turpitude." 

The  present  action  is  sought  to  be  distinguished  from  Ather- 
ton V.  Fowler,  supra,  and  kindred  cases,  upon  the  ground  that 
the  defendant  was  not  personally  in  the  actual  possession  of 
the  premises  at  the  time  of  the  eviction.  The  parties  being 
tenants  in  common,  the  possession  of  the  defendant  was  for 
the  benefit  of  his  co-tenants  as  well  as  himself.  OccupieJ 
lands  are  exempted  from  the  provisions  of  the  pre-emptior> 
laws,  upon  the  presumption  that  Congress  could  not  have  in- 
tended to  invite  the  disorder  and  violence  which  would  follow 
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the  invasion  of  homes  made  by  settlers  upon  the  public  lands. 
The  evils  against  which  the  rule  is  directed  are  subject  to  oc- 
cur where  lands  are  held  by  such  a  constructive  occupancy  as 
the  facts  of  this  case  present,  and  we  think  it  falls  within  the 
principle  ruled  in  the  class  of  decisions  upon  which  Nickals  v. 
Winn,  supra^  is  based. 

Counsel  for  appellant  has  referred  us  to  the  case  of  Emerson 
v.  Sansome,  41  Cal.  552,  as  opposing  this  view.  That  case  was 
decided  before  the  decision  in  Atherton  v.  Fowler,  supra,  estab- 
lished the  contrary  doctrine. 

The  judgment  of  the  district  court  must  be  reversed,  and 
the  cause  remanded,  with  instructions  to  enter  a  judgment  in 
favor  of  the  plaintiffs  for  the  possession  of  the  demanded 
premises  with  the  defendant,  as  tenants  in  common,  and  for 
costs.     It  is  so  ordered. 

Prk-emptors,  Rights  of:  See  Tyler  v.  Green,  87  Am.  Dec.  130,  and  note 
discussing  the  subject. 


ScHULz  V.  Sweeny. 

[19  Nevada,  359.J 
Wateb  Discharged  from  Artificial  into  Natural  Channel,  as  a  matter 

of  convenience,  and  without  any  intention  to  reclaim  it,  is  abandoned, 

and  becomes  a  part  of  the  natural  stream,  and  subject  to  the  same  rights 

as  the  water  naturally  flowing  therein. 
Decree  will  not  be  Reversed  for  an  Error  in  It,  which  works  no 

injury  to  the  losing  party. 

Action  involving  the  right  to  certain  water.  The  facts  are 
stated  in  the  opinion. 

A.  C.  Ellis  and  William  M.  Stewart,  for  the  appellant. 

Clarke  and  King,  for  the  respondent. 

By  Court,  Belknap,  C.  J.  Defendant,  by  means  of  a  dam 
and  ditch,  constructed  above  the  lands  of  plaintifif,  diverted 
therefrom  the  waters  of  Lake  View  Canon.  These  waters  are 
produced  by  rains  and  melting  snows,  and,  collecting  in  a 
channel,  are  increased  by  subterranean  currents  cut  by  tunnels 
driven  into  the  mountains  for  that  purpose.  The  body  of  water 
thus  formed  finds  its  way  during  a  portion  of  the  irrigating 
season  by  the  channel,  and  through  the  depressions  of  Eagle 
Valley,  first  to  the  lands  of  the  plaintiff,  and  afterwards  to 
the  lands  of  the  defendant.      At  times  during  the  summer 
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months  the  volume  of  water  is  materially  increased  by  the 
water  of  a  wood-flume  operated  by  a  corporation  known  as  the 
Sierra  Nevada  Wood  and  Lumber  Company.  The  water  of 
the  flume  forms  a  part  of  that  appropriated  by  the  Virginia 
and  Gold  Hill  Water  Company,  also  a  corporation,  organized 
for  the  purpose  of  supplying  the  inhabitants  of  the  towns  of 
Virginia  City  and  Gold  Hill  with  water  for  domestic  and  other 
purposes.  This  company  acquires  the  control  of  a  supply  of 
water  in  the  Sierra  Nevada  Mountains,  presumably  by  reser- 
voirs, aqueducts,  and  such  other  appliances  as  are  employed 
by  companies  having  a  similar  purpose.  A  portion  of  this 
water  is  conducted  into  the  flume  of  the  wood  company  for  the 
purpose  of  carrying  wood  from  the  mountains  to  the  terminus 
of  the  flume  at  the  head  of  Lake  View  Canon.  The  water, 
after  being  thus  used,  is  incapable  of  being  conveyed  by  pipes 
to  the  localities  where  the  water  company  is  engaged  in  fur- 
nishing water,  and  it  is  therefore  discharged.  The  point  of 
discharge  is  upon  a  mountainous  ridge  dividing  Eagle  Valley 
from  Washoe  Valley.  Water  discharged  at  this  point,  follow- 
ing the  natural  depressions  of  the  mountain,  would  find  its 
way  to  Washoe  Valley.  The  water  may  also  be  directed  to 
Eagle  Valley  by  means  of  a  ditch  leading  from  the  flume  to 
the  canon,  and,  when  so  directed,  falls  into  the  channel. 
Through  the  agency  of  the  water  company,  the  discharged 
water  has  been  sent,  some  years  to  one  of  these  valleys,  other 
years  to  the  other  valley,  and  again  to  both  valleys.  During 
the  month  of  July,  1885,  and  before  the  commencement  of 
this  action,  the  water  company,  for  a  valuable  consideration, 
leased  to  the  defendant  the  water  that  should  bo  discharged 
at  the  mouth  of  the  flume  during  the  remainder  of  the  year. 
The  district  court  decided  that  defendant  acquired  no  rights 
by  reason  of  the  lease,  and  a  decree  based  upon  this  conclusion 
was  accordingly  entered.  In  support  of  the  decree,  it  is  said 
that  if  the  right  to  dispose  of  the  flume  waters  rested  any- 
where, it  was  in  the  flume  company,  and  not  in  the  water 
company;  but  that,  in  any  event,  nothing  passed  by  the  lease, 
because  the  waters  were  abandoned. 

In  the  view  we  take  of  this  case,  we  deem  it  immaterial  to 
inquire  where  the  right  of  disposition  rested.  The  water  was 
discharged  from  the  flume  for  the  purpose  of  getting  rid  of  it, 
and  left  to  find  its  way  to  the  natural  level  of  the  country, 
through  the  lands  of  others,  without  intention  to  reclaim  or 
enjoy  it.     Neither  company  undertook  to  exercise  any  control 
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over  the  water  after  it  was  discharged,  save  to  direct  it  to  one 
valley  or  the  other,  and  so  as  to  do  no  injury  to  settlers  along 
its  course.  These  facts  are  conclusive  evidence  of  an  abandon- 
ment. The  effect  of  turning  the  waters  into  the  channel  was 
to  make  them  a  part  of  the  stream,  and  subject  to  the  same 
rights  as  the  water  naturally  flowing  therein.  This  principle 
will  be  shown  by  reference  to  authorities.  In  Goddard's  Law 
of  Easements,  page  51,  it  is  thus  stated:  "When  a  stream  is 
natural,  there  can  be  no  doubt  that  all  waters  which  flow  into 
it  become  a  part  of  that  stream,  and  subject  to  the  same  nat  i- 
ral  rights  as  the  rest  of  the  water,  and  that  it  makes  no  difior- 
ence  that  the  water  bo  flowing  to  the  natural  stream  was  sent 
down  by  artificial  means." 

In  Wood  V.  Waud,  3  Ex.  779,  the  effect  of  mingling  the 
waters  of  an  artificial  drain  with  those  of  a  natural  stream 
was  considered.  The  court  said:  "Have  the  plaintiffs  a  right 
to  the  waters  of  this  slough,  as  described  in  the  third  count  of 
the  declaration?  It  appears  to  us  to  be  clear  that  as  they  have 
a  right  to  the  use  of  the  Bowling  Beck,  as  incident  to  their 
property  on  the  banks  and  bed  of  it,  they  have  the  riglit  to 
all  the  water  which  actually  formed  part  of  that  stream  r.s 
soon  as  it  had  become  part,  whether  such  water  came  by  natu- 
ral means,  as  from  springs,  or  from  the  surface  of  the  hills 
above,  or  from  rains  or  melted  snow,  or  was  added  by  artificial 
means,  as  from  drainage  of  lands  or  of  colliery  works;  and  if 
the  proprietors  of  the  drained  lands,  or  of  the  colliery,  aug- 
mented the  stream  by  pouring  water  into  it,  and  so  gave  it  to 
the  stream,  it  would  become  a  part  of  the  current.  No  dis- 
tinction could  then  be  made  between  the  original  natural 
stream  and  such  accessions  to  it":  See  also  Washburn  on 
Easements,  274;  Angell  on  Watercourses,  sec.  95;  Eddy  v. 
Simpson,  3  Cal.  249;  58  Am.  Dec.  408. 

In  behalf  of  appellant,  it  is  claimed  that  the  use  of  the  chan- 
nel for  the  purpose  of  conducting  the  water  to  the  defendant's 
dam  was  not  an  abandonment  of  the  water,  Hoffman  v.  StonCy 
7  Cal.  47,  and  Butte  Canal  Co.  v.  Vaughn,  11  Id.  143,  70  Am. 
Dec.  769,  decide  that  it  is  not  an  abandonment  of  artificial 
waters  to  mingle  them  with  the  water  of  a  natural  watercourse 
for  the  purpose  of  conducting  them  to  the  point  where  they  are 
to  be  used.  In  such  cases,  the  prior  appropriator  cannot  com- 
plain of  the  use  made  of  the  bed  of  the  stream,  so  long  as  the 
party  conducting  the  water  does  not  divert  more  than  he  has 
added  to  the  stream.     But  these  cases  are  plainly  distingu'sh- 
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able  from  the  one  at  bar.  In  them,  the  water  was  turned  into 
the  stream  for  the  purpose  of  diverting  a  like  quantity  at  a 
point  farther  down;  this  was  the  end  to  be  accomplished; 
while  here  the  water  was  discharged  into  the  stream  as  a  mat- 
ter of  convenience,  and  without  intention  of  recapturing  it. 

Exceptions  were  taken  to  the  failure  of  the  court  to  ascer- 
tain, by  its  findings  of  fact,  the  extent  of  defendant's  appro- 
priation of  the  water.  The  decree  provides  that  the  water  of 
the  channel  shall  pass  over  the  lands  of  the  plaintiff  before  any 
right  to  its  use  by  defendant  shall  attach.  In  this  respect  it  is 
technically  erroneous.  Defendant,  as  an  appropriator  of  the 
water,  should  have  the  right  to  divert  it  to  the  extent  of  his 
appropriation,  either  above  or  below  the  lands  of  the  plaintiff. 
The  decree  should  have  ascertained  the  amount  of  water  to 
which  he  was  entitled,  and  recognized  this  right.  But  the 
point  at  which  the  water  might  be  diverted  does  not  appear  to 
have  been  a  question  at  the  trial.  It  was  not  shown  that  de- 
fendant could  not  divert  the  water  as  advantageously  below 
the  land  of  the  plaintiff  as  above  it.  No  pretense  is  made  that 
by  reason  of  this  provision  of  the  decree  defendant  is  in  any 
wise  prejudiced  in  the  use  of  the  water.  The  diversion  above 
the  land  of  plaintiff,  by  means  of  the  dam  and  ditch,  was  not 
because  that  was  a  more  beneficial  way  of  using  the  water,  but 
was  for  the  purpose  of  preventing  the  use  of  the  flume  water 
by  the  plaintiff. 

The  error  works  no  injury  to  the  defendant,  and  does  not 
authorize  a  reversal. 

Judgment  and  decree  aflBrmed. 


Right  to  Aftekwabds  Use  Water  Turned  into  Natural  Stream: 
See  Eddy  v.  Simpson,  58  Am.  Dec.  40S;  Buite  Canal  etc.  Co.  v.  Vaughn,  70  Id. 
769;  Dou(jlierty  v.  Creary,  87  Id.  116;  Davia  v.  Gale,  91  Id  554. 

Abandonment  of  Water,  What  CoNSTrruTES:  See  note  to  Heath  v.  WiU 
liams,  43  Am.  Dec.  282;  Eddy  v.  Simpson,  58  Id.  408;  BtUU  Canal  etc  Co.  r. 
Vaughn,  70  Id.  769;  Dougfterty  v.  Creary,  89  Id.  116;  Davia  v,  Oale,  91  Id. 
654. 

Abandonment  is  Question  of  Intektion:  Moon  v.  Bollins,  95  Am.  Dec 
181,  and  note  collecting  caaea. 
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Young  v.  Brehb. 

[19  Nkvada,  879.] 

JUBOMEKT  AGAINST  DEFENDANT  IN  ACTTON  ON  PrOMISSOKT  NoTM  13  CON- 
CLUSIVE AGAINST  Him  in  Subsequent  Action  by  the  plaintiff  therein 
on  other  promissory  notes,  ^I'here  the  defense  in  both  actions  was  that 
the  defendant  had  executed  and  delivered  to  the  plauntiff  a  deed,  which 
was  accepted  by  the  plaintiff  in  full  payment  of  all  the  notes,  and  where 
the  verdict  in  the  first  action  established  the  fact  that  the  deed  was 
never  delivered  and  accepted  as  alleged. 

Matter  of  Esioppel  is  a.s  Conclusive  when  Admitted  in  Evidsncx  as 
IF  Pleaded,  when  there  has  been  no  opportunity  to  plead  it. 

Operation  of  Judgment  as  Estoppel  is  not  Affected  by  the  fact  that  a 
motion  for  a  new  trial  is  pending  in  the  action  in  which  it  is  given. 

Action  on  promissory  notes.  The  facts  are  stated  in  the 
opinion. 

Henry  K.  Mitchell,  for  the  appellant. 

Baker  and  WineSj  for  the  respondent. 

By  Court,  Leonard,  J.  In  May,  1884,  defendant  owed 
plaintiff  nearly  six  thousand  dollars,  upon  promissory  notes 
secured  by  mortgages,  and  for  money  paid  out.  On  the  sec- 
ond day  of  October,  1884,  plaintiff  brought  an  action  in  the 
district  court  of  Eureka  County  to  recover  $2,647,  and  inter- 
est, upon  two  promissory  notes,  and  for  money  paid  out.  That 
case  was  transferred  to  White  Pine  County  for  trial.  In  his 
answer,  defendant  denied  any  and  all  indebtedness,  and 
alleged  that  he  had  paid  plaintiff  in  full  all  sums  of  money 
claimed  in  the  complaint  to  be  due.  After  trial  upon  the 
merits,  plaintiff  recovered  a  verdict  and  judgment  for  $2,372. 

At  the  trial  in  this  case,  it  was  admitted  and  agreed  that, 
in  the  White  Pine  case,  defendant  had  filed  and  served  notice 
of  intention  to  move  for  a  new  trial;  that  no  statement  had 
been  settled;  that  said  motion  was  still  pending;  and  that 
defendant  had  not  executed  any  bond  or  undertaking  on  ap- 
peal. Plaintiff  instituted  this  action  in  the  district  court  of 
Eureka  County,  October  9,  1884,  to  recover  two  thousand  six 
hundred  dollars,  and  interest  alleged  to  be  due  upon  two 
other  promissory  notes.  In  his  answer,  as  in  the  White  Pine 
case,  defendant  denied  any  and  all  indebtedness,  and  pleaded 
full  payment  of  each  note  described  in  the  complaint.  The 
record  shows,  without  contradiction,  that  in  the  White  Pine 
case,  to  sustain  his  allegation  of  payment,  defendant  insisted 
and  introduced  much  evidence  tending  to  prove  that,  on  or 
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about  May  31,  1884,  in  pursuance  of  an  agreement  entered 
into  between  plaintifiF  and  defendant,  he  sold  and  delivered  to 
plaintiff  certain  personal  property,  and  conveyed,  by  good  and 
sufficient  deed,  real  estate  in  full  payment  and  satisfaction  of 
all  indebtedness  then  existing  against  him  in  favor  of  plaintiff^ 
which  included  that  claimed  in  the  action  then  being  tried^ 
and  also  the  amount  in  question  in  this  action;  and  that  said 
sale  and  conveyance  were  accepted  by  plaintiff  in  full  pay- 
ment and  satisfaction  of  the  entire  indebtedness  mentioned; 
that,  on  the  contrary,  plaintiff  claimed  and  insisted  and  in- 
troduced evidence  tending  to  prove  that  the  attempted  settle- 
ment was  never  consummated;  that  the  deed  was  never 
delivered  to  or  accepted  by  him,  and  therefore  that  the  notes 
then  in  question  had  not  been  paid. 

The  verdict  in  that  case  must  have  turned  on  those  issues, 
for  there  were  no  others,  and  it  was  in  favor  of  plaintifiF.  Yet 
in  this  action,  between  the  same  parties,  those  are  the  precise 
questions  which  defendant  endeavored  to  agitate  again;  and 
to  that  end  he  introduced  evidence  substantially  the  same  aa 
that  produced  at  the  trial  in  White  Pine. 

After  defendant  had  rested,  for  the  purpose  of  proving  what 
questions  were  submitted  and  determined  in  the  former  case,, 
plaintiff  introduced  in  evidence  copy  of  complaint,  summons^ 
answer,  order  of  removal  to  White  Pine  County  for  trial,  ver- 
dict, and  judgment  in  that  case,  and  also  oral  testimony  show- 
ing what  evidence  was  introduced  by  the  respective  parties  in 
support  of  the  issues  there  made.  The  court  charged  the  jury, 
among  other  things,  that  if  they  found  the  verdict  of  the  jury 
and  the  judgment  of  the  court  in  the  case  tried  in  White  Pine 
were  in  favor  of  plaintiff  upon  the  issues  of  delivery  or  non- 
delivery, acceptance  or  non-acceptance,  of  the  said  deed,  and 
if  they  further  found  that  defendant  in  this  action  relied  upon 
the  execution  and  alleged  delivery  to  plaintiff  of  the  same  deed^ 
and  claimed  that  the  said  deed  was  executed  and  delivered  at 
the  same  time  testified  to  by  him  upon  the  trial  in  White  Pine 
County,  then  said  verdict  and  judgment  so  rendered  and  en.- 
tered  in  favor  of  plaintiff,  and  against  defendant,  upon  the 
trial  of  said  action  in  White  Pine  County  were  conclusive  upon 
defendant  in  this  action,  and  their  verdict  must  be  for  plain- 
tiff; unless  they  found  from  the  evidence  that  there  was  sonio 
payment  made  by  defendant  of  the  notes  sued  on  in  this  ac 
tion,  other  than  the  execution  and  delivery  of  said  deed.  The 
jury  found  for  defendant,  and  judgment  was  entered  in  his 
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favor  for  his  costs.  Plaintiff  moved  for  a  new  trial  on  the 
ground  that  the  evidence  was  insuflScient  to  justify  the  verdict, 
and  did  not  support  the  verdict.  The  court  ordered  a  new 
trial  upon  the  ground  stated  in  the  motion,  and  defendant  ap- 
peals from  that  order. 

The  district  court  in  White  Pine  County  had  jurisdiction 
of  the  parties  and  the  subject-matter  of  that  action.  The  court 
and  the  district  court  of  Eureka  County  had  concurrent  juris- 
•diction.  In  the  two  cases  mentioned,  the  parties  and  the  issues 
made  by  the  pleadings  were  the  same.  The  facts  put  in  issue 
and  found  by  the  jury  in  the  White  Pine  case  in  favor  of 
plaintiff,  upon  which  recovery  was  based,  were  identical  with 
those  that  defendant  attempted  to  establish  in  his  favor  in  this 
action,  and  upon  which  he  relied  to  defeat  plaintifiF's  recovery. 
The  verdict  and  judgment  in  the  former  case  established  the 
fact  conclusively  that  the  deed  referred  to  was  not  delivered 
or  accepted  in  payment  or  satisfaction  of  plaintifiF's  demands, 
and  consequently  that  the  notes  and  claims  in  question  in  that 
action  had  not  been  paid  thereby.  If  there  was  not  such  de- 
livery or  acceptance  of  the  deed  as  to  constitute  payment  of 
the  demands  in  question  in  that  action,  the  same  was  true  of 
the  notes  involved  in  this,  because  the  transaction  was  entire, 
and  the  conveyance  covered  and  satisfied  the  whole  indebted- 
ness, if  any  part  of  it.  Upon  these  facts,  the  judgment  in  the 
former  case,  as  evidence,  was  conclusive  against  defendant 
upon  the  only  material  issues  raised  in  this  case:  McLeod  v. 
Lee,  17  Nev.  103;  1  Greenl.  Ev.,sec.  534;  Caperton  v.  Schmidt, 
■26  Cal.  496;  85  Am.  Dec.  187;  Gardner  v.  Buckbee,  3  Cow.  125; 
15  Am.  Dec.  256;  Burt  v.  Sternhurgh,  4  Cow.  562;  15  Am.  Dec. 
402;  Burke  v.  Miller,  4  Gray,  115;  Doty  v.  Brown,  4  N.  Y.  72; 
-53  Am.  Dec.  350;   White  v.  Coatsworth,  6  N.  Y.  139. 

The  estoppel  was  not  pleaded  in  bar,  but,  when  there  has 
been  no  opportunity  to  do  so,  the  matter  of  estoppel,  when  ad- 
mitted in  evidence,  is  just  as  conclusive  as  it  would  have 
been  if  it  had  been  pleaded:  1  Greenl.  Ev.,  13th  ed.,  sec.  531; 
Perkins  v.  Walker,  19  Vt.  148.  In  this  case  plaintiff  had  no 
opportunity  to  plead  it:  Clink  v.  Thurston,  47  Cal.  38.  In 
fact,  the  only  reason  suggested  by  counsel  for  appellant  why 
the  judgment  in  the  former  case  was  not  conclusive  against 
defendant  in  this  action,  upon  all  material  issues,  that  is  to 
say,  upon  the  questions  of  delivery  and  acceptance  of  the  deed, 
and  consequently  as  to  payment  of  the  notes  in  suit,  is,  that 
the  judgment  admitted  in  evidence  was  not  final,  and  there- 
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fore  not  a  bar;  because  in  that  case  a  notice  of  intention  to 
move  for  a  new  trial  had  been  filed,  and  was  still  pending, 
although  no  appeal  had  been  taken,  and  no  bond  or  undertak- 
ing on  appeal  or  to  stay  execution  had  been  executed.  We  are 
referred  to  no  authorities  that  sustain  counsel.'s  position,  and 
know  of  none.  Although  the  question  as  to  the  effect  of  an 
appeal  from  a  judgment  of  a  district  court  to  the  supreme 
•  court,  with  or  without  a  stay-bond,  is  not  in  this  case,  yet  this 
court,  on  two  occasions,  has  decided  that  the  validity  of  such 
judgment  is  not  suspended  or  affected  by  a  bare  appeal: 
Rogers  v.  Hatch,  8  Nev.  39;  Cain  v.  Williams,  16  Id.  430. 
See  also  Mil  v.  Comparet,  16  Ind.  108;  79  Am.  Dec.  411;  Bur- 
ton V.  BuHon,  28  Ind.  343;  Burton  v.  Reeds,  20  Id.  87.  The 
pendency  of  motion  for  a  new  trial  did  not  even  stay  execu- 
tion: People  V.  Loucks,  28  Cal.  70;  Jones  v.  Spears,  56  Id.  164; 
Hayne  on  New  Trial,  sec.  3.  The  judgment  disposed  of  every 
issue  in  the  case,  and  was  final:  Perkins  v.  Sierra  Nev.  S.  M, 
Co.,  10  Nev.  405;  Lake  v.  King,  16  Id.  216. 

Defendant  did  not  claim  that  he  had  paid  the  notes  in  ques- 
tion, unless  the  execution  and  alleged  delivery  of  the  deed  of 
May  31, 1884,  constituted  such  payment.  Upon  that  point  the 
former  judgment  was  conclusive  against  him,  and  the  court 
did  not  err  in  granting  a  new  trial. 

Order  appealed  from  afiirmed. 

JuixjBiENT,  A3  TO  What  Facts  CoNCLUsrvE:  See  Lea  v.  Lta,  96  Am.  Dec. 
772,  and  elaborate  note;  Burlen  v.  Shannon,  96  Id.  733.  As  to  the  efifect  of 
an  appeal  or  writ  of  error  upon  the  judgment,  see  Nill  v.  Comparet,  79  Id. 
411,  and  cases  in  note  thereto. 

Estoppel  of  Matter  of  Record,  whether  must  be  Pleaded:  See 
Emery  v.  Foicler,  62  Am.  Dec.  627,  and  note;  Oray  v.  OiUilan,  60  Id.  761; 
Blood  T.  Marcuse,  99  Id.  435. 


State  ex  eel.  Stevenson  v.  Tufly. 

[19  Nevada,  89L] 
Ajokndicsnt  to  constitution  can  be  Made  only  in  Mods  Provided  by 
the  instrument  itself,  which  must  be  strictly  followed;  aud,  therefore, 
where  an  amendment,  proposed  in  the  legislature,  was  not  entered  upon 
the  journal  of  either  house,  aa  required  by  the  constitution  of  Nevada, 
such  omission  is  fatal  to  its  adoption,  notwithstanding  a  majority  of  the 
electors  of  the  state,  afterwards,  at  a  general  election,  ratified  the  amend- 
ment. 

Mandamus  to  compel  George  Tufly,  state  treasurer,  to  com- 
ply with  the  provisions  of  an  amendment  to  the  constitution 
of  the  state  of  Nevada.    The  opinion  states  the  facts. 
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/.  F.  Alexander,  attorney-general,  for  the  relators. 
William  M.  Stewart,  for  the  respondent. 

By  Court,  Belknap,  J.  This  is  an  amicable  proceeding 
brought  for  the  purpose  of  testing  the  validity  of  an  amend- 
ment to  the  constitution  authorizing  the  investment  of  moneys 
pledged  to  educational  purposes  in  the  bonds  of  any  of  the 
states  of  the  United  States. 

Section  1  of  article  16  of  the  constitution  prescribes  how 
amendments  may  be  made  without  calling  a  convention.  It 
reads  as  follows:  "Any  amendment  or  amendments  to  this 
constitution  may  be  proposed  in  the  senate  or  assembly;  and 
if  the  same  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  of  the  two  houses,  such  proposed  amendment 
or  amendments  shall  be  entered  on  their  respective  journals, 
with  the  yeas  and  nays  taken  thereon,  and  referred  to  the 
legislature  then  n.ext  to  be  chosen,  and  shall  be  published  for 
three  months  next  preceding  the  time  of  making  such  choice. 
And  if,  in  the  legislature  next  chosen  as  aforesaid,  such  pro- 
posed amendment  or  amendments  shall  be  agreed  to  by  a 
majority  of  all  the  members  elected  to  each  house,  then  it 
shall  be  the  duty  of  the  legislature  to  submit  such  proposed 
amendment  or  amendments  to  the  people  in  such  manner  and 
at  such  time  as  the  legislature  may  prescribe;  and  if  the 
people  shall  approve  and  ratify  such  amendment  or  amend- 
ments by  a  majority  of  the  electors  qualified  to  vote  for  mem- 
bers of  the  legislature  voting  thereon,  such  amendment  or 
amendments  shall  become  a  part  of  the  constitution." 

At  the  eleventh  session  of  the  legislature,  the  following  pro- 
posed amendment  was  agreed  to:  — 

"Resolved  by  the  senate,  the  assembly  concurring,  that  sec- 
tion 3  of  article  11  of  the  constitution  of  the  state  of  Nevada 
be  amended  so  as  to  read  as  follows:  — 

"  Sec.  3.  All  lands,  including  the  sixteenth  and  thirty-sixth 
sections  in  every  township,  donated  for  the  benefit  of  the 
public  schools  in  the  act  of  the  thirty-eighth  Congress  to  en- 
able the  people  of  the  territory  of  Nevada  to  form  a  state 
government,  the  thirty  thousand  acres  of  public  lands  granted 
by  an  act  of  Congress,  approved  July  2,  A.  D.  1862,  for  eac'.i 
senator  and  representative  in  Congress,  and  all  proceeds  of 
lands  that  have  been  or  may  hereafter  be  granted  or  appro- 
priated by  the  United  States  to  this  state,  and  also  the  five 
hundred  thousand  aeiee  of  land  granted  to  the  new  states 
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under  the  act  of  Congress  distributing  the  proceeds  of  the 
public  lands  among  the  several  states  of  the  Union,  approved 
A.  D.  1849,  provided  that  Congress  make  provisions  for  or 
authorize  such  diversion  to  be  made  for  the  purpose  herein 
contained;  all  estates  that  may  escheat  to  the  state;  all  of 
such  per  cent  as  may  be  granted  by  Congress  on  the  sale  of 
lands;  all  fines  collected  under  the  penal  laws  of  this  state;  all 
property  given  or  bequeathed  to  the  state  for  educational  pur- 
poses; and  all  proceeds  derived  from  any  or  all  said  sources, — 
shall  be,  and  the  same  are  hereby,  solemnly  pledged  for  edu- 
cational purposes,  and  shall  not  be  transferred  to  any^other  fund 
for  other  uses,  and  the  interest  thereon  shall,  from  time  to 
time,  be  apportioned  among  the  several  counties  in  proportion 
to  the  ascertained  number  of  the  persons  between  the  ages  of 
six  and  eighteen  years  in  the  difierent  counties,  and  the  legis- 
lature shall  provide  for  the  sale  of  floating  land  warrants  to 
cover  the  aforesaid  lands,  and  for  the  investment  of  all  pro- 
ceeds derived  from  any  of  the  above-mentioned  sources  in 
United  States  bonds  or  bonds  of  this  state,  or  the  bonds  of 
such  other  state  or  states  as  may  be  selected  by  the  boards- 
authorized  by  law  to  make  such  investments;  provided,  that 
the  interest  only  of  the  aforesaid  proceeds  shall  be  used  for 
educational  purposes,  and  any  surplus  interest  shall  be  added 
to  the  principal  sum;  and  provided  further,  that  such  portions 
of  said  interest  as  may  be  necessary  may  be  appropriated  for 
the  support  of  the  state  university." 

No  entiy  of  the  proposed  amendment  was  made  upon  ther 
journal  of  either  house,  and  the  question  presented  is,  whether 
or  not  this  omission  was  fatal  to  the  adoption  of  the  amend- 
ment. 

An  inquiry  based  upon  similar  facts  and  constitutional  pro- 
visions was  recently  presented  to  the  supreme  court  of  Iowa. 
In  pronouncing  the  amendment  invalid,  the  court  employed 
the  following  language,  which  we  adopt:  "  The  object  of  the 
provision  [entering  the  amendment  upon  the  journals]  cannot 
be  doubted  or  misunderstood.  It  is  to  preserve,  in  the  manner 
indicated,  the  identical  amendment  proposed,  and  in  an  au- 
thentic form  which,  under  the  constitution,  is  to  come  before 
the  succeeding  general  assembly.  No  better  mode  could  have 
been  adopted  when  it  is  considered  that,  to  be  effective,  the 
proposed  amendment  must  be  agreed  to  by  the  succeeding 
general  assembly.  Tliis  thought  is  much  strengthened  by  the 
consideration  that  the  proposed  amendment  is  only  required 
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to  be  entered  on  the  journals  of  the  first  general  assembly 
which  acts  thereon.  This  distinction,  to  our  minds,  is  signifi- 
cant, and  enhances  the  importance  of  the  constitutional  in- 
junction that  the  proposed  amendment  shall  be  entered  on  tho 
journals  of  both  houses  of  the  general  assembly  which  first 
agrees  thereto":  Koehler  v.  Hill,  60  Iowa,  543. 

The  court  considered  the  omission  fatal,  noth withstanding  a 
vote  of  the  people  had  approved  the  proposed  amendment,  and 
declared  that  if  any  provision  of  the  constitution  should  be 
regarded  as  mandatory,  it  is  when  it  nrovides  for  its  own 
amendment. 

The  remarks  of  Judge  Cooley  made  in  considering  the  con- 
struction to  be  placed  upon  constitutional  provisions  are  perti- 
nent and  instructive.  He  says:  "  In  all  we  have  said  upon 
this  subject,  we  have  assumed  the  constitutional  provision  to 
be  mandatory The  fact  is  this:  That  whatever  consti- 
tutional provision  can  be  looked  upon  as  directory  merely  is 
very  likely  to  be  treated  by  the  legislature  as  if  it  were  devoid 
even  of  moral  obligation,  and  to  be  therefore  habitually  disre- 
garded. To  say  that  a  provision  is  directory  seems,  with  many 
persons,  to  be  equivalent  to  saying  that  it  is  not  law  at  all. 
That  this  ought  not  to  be  so  must  be  conceded;  that  it  is  so 
we  have  abundant  reason  and  good  authority  for  saying.  If, 
therefore,  a  constitutional  provision  is  to  be  enforced  at  all,  it 
must  be  treated  as  mandatory.  And  if  the  legislature  habitu- 
ally disregarded  it,  it  seems  to  us  that  there  is  all  the  more 
urgent  necessity  that  the  courts  should  enforce  it.  And  it  also 
seems  to  us  that  there  are  few  evils  which  can  be  inflicted  by 
a  strict  adherence  to  the  law  so  great  as  that  which  is  done  by 
the  habitual  disregard,  by  any  department  of  tho  government, 
of  a  plain  requirement  of  that  instrument  from  which  it  de- 
rives its  authority,  and  which  ought,  therefore,  to  be  scrupul- 
ously observed  and  obeyed":  Cooley's  Const.  Lim.  183. 

In  Collier  v.  Frierson,  24  Ala.  108,  it  appeared  that  the  legis- 
lature had  proposed  eight  difierent  amendments  to  be  submitted 
to  the  people  at  the  same  time.  The  people  had  approved 
•^hem,  and  all  the  requisite  proceedings  to  make  them  a  part 

^  the  constitution  had  been  had,  except  that,  in  the  subse- 

jent  legislature,  tne  resolution  for  their  ratification  had,  by 

iistake,  omitted  to  recite  one  of   them.     On   the  question 

whether  this  one  had  been  adopted,  we  quote  from  the  opinion 

of  the  court:  "  The  constitution  can  be  amended  in  but  two 

ways, — either  by  the  people  who  originally  framed  it,  or  in  the 
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mode  prescribed  by  the  instrument  itself.  If  the  last  mode  is 
pursued,  the  amendments  must  be  proposed  by  two  thirds  of 
each  house  of  the  general  assembly;  they  must  be  published 
in  print  at  least  three  months  before  the  next  general  election  for 
representatives;  it  must  appear  from  the  returns  made  to  the 
secretary  of  state  that  a  majority  of  those  voting  for  represent- 
atives have  voted  in  favor  of  the  proposed  amendments;  and 
they  must  be  ratified  by  two  thirds  of  each  house  of  the  next 
assembly  after  enoh  election,  voting  by  yeas  and  nays;  the 
proposed  amendments  having  been  read  at  each  session  three 
times  on  three  several  days  in  each  house.  We  entertain  no 
doubt  that,  to  change  the  constitution  by  any  other  mode  than 
by  a  convention,  every  requisition  which  is  demanded  by  the 
instrument  itself  must  be  observed,  and  the  omission  of  any 
one  is  fatal  to  the  amendment.  We  scarcely  deem  any  argu- 
ment necessary  to  enforce  this  proposition.  The  constitution 
is  the  supreme  and  paramount  law.  The  mode  by  which 
amendments  are  to  be  made  under  it  is  clearly  defined.  It 
lias  been  said  that  certain  acts  are  to  be  done,  certain  requisi- 
tions are  to  be  observed,  before  a  change  can  be  effected.  But 
to  what  purpose  are  those  acts  required,  or  those  requisitions 
enjoined,  if  the  legislature,  or  any  department  of  the  govern- 
ment, can  dispense  with  them?  To  do  so  would  be  to  violate 
the  instrument  which  they  are  sworn  to  support;  and  every 
principle  of  public  law  and  sound  constitutional  policy  requires 
the  courts  to  pronounce  against  any  amendment  which  is  not 
shown  to  have  been  made  in  accordance  with  the  rules  pre- 
scribed by  the  fundamental  law":  Cooloy's  Const.  Lim.  40. 

At  the  last  general  election  a  majority  of  the  electors  of  the 
state  ratified  the  amendment,  and  we  are  asked  at  the  argu- 
ment to  give  this  fact  such  consideration  as  it  may  deserve. 
The  suggestion  is  doubtless  based  upon  the  fact  that,  under 
our  form  of  government,  all  political  power  originates  with  the 
people.  The  bill  of  rights  contained  in  our  constitution  de- 
clares that  "  all  political  power  is  inherent  in  the  people. 
Government  is  instituted  for  the  protection,  security,  and  ben- 
efit of  the  people;  and  they  have  the  right  to  alter  or  reform 
the  same  whenever  the  public  good  may  require  it." 

In  commenting  upon  reservations  of  this  character.  Judge 
Cooley  says:  "Although  by  their  constitutions  the  people 
have  delegated  the  exercise  of  sovereign  powers  to  the  several 
departments,  they  have  not  thereby  divested  themselves  of  the 
Bovereignty.     They  retain  in  their  own  hands,  so  far  as  they 


900  State  v.  Tufly.  [Nevada, 

Lave  thought  it  needful  to  do  bo,  a  power  to  control  the  gov- 
ernments they  create,  and  the  three  departments  are  responsi- 
ble to  and  subject  to  be  ordered,  directed,  changed,  or  abolished 
by  them.  But  this  control  and  direction  must  be  exercised  in 
the  legitimate  mode  previously  agreed  upon.  The  voice  of 
the  people,  in  their  sovereign  capacity,  can  only  be  of  legal 
force  when  expressed  at  the  times  and  under  the  conditions 
which  they  themselves  have  prescribed  and  pointed  out  by  the 
constitution,  or  which,  consistently  with  the  constitution,  have 
been  prescribed  and  pointed  out  for  them  by  statute;  and  if 
by  any  portion  of  the  people,  however  large,  an  attempt  should 
be  made  to  interfere  with  the  regular  working  of  the  agencies 
of  government  at  any  other  time  or  in  any  other  mode  than 
as  allowed  by  existing  law,  either  constitutional  or  statutory, 
it  would  be  revolutionary  in  character,  and  must  be  resisted 
and  repressed  by  the  oflBcers  who,  for  the  time  being,  represent 
legitimate  government":  Cooley's  Const.  Lim.  751. 

We  conclude  that  amendments  to  the  constitution  can  be 
made  only  in  the  mode  provided  by  the  instrument  itself.  A 
proposed  amendment,  if  agreed  to  by  a  majority  of  each  house 
of  the  legislature,  must  be  entered  upon  the  journals,  so  that 
no  doubt  may  arise  as  to  its  provisions.  The  yeas  and  nays 
must  be  entered,  in  order  to  ascertain  whether  the  requisite 
number  have  agreed  to  the  amendment.  It  is  then  to  be 
referred  to  the  next  legislature,  and  is  to  be  published  for  three 
months  preceding  the  election,  so  that  the  members  may,  if 
the  people  desire,  be  elected  specially  to  consider  it.  And 
finally,  the  proposed  amendment  must  be  submitted  by  the 
legislature  to  a  vote  of  the  people.  These  provisions  were  in- 
tended to  secure  care  and  deliberation  on  the  part  of  the  legis- 
lature and  people,  and  are  exclusive  and  controlling. 

The  amendment  was  not  constitutionally  adopted.  The 
statute  enacted  for  the  purpose  of  executing  its  provisions  is 
unconstitutional,  and  respondent  properly  refused  to  comply 
with  its  requirements. 

Mandamus  denied. 


Entering  Constitutional  Amendments  in  Joubnals  of  Leoislatubb: 
See  this  question  discussed  in  Oakland  Paving  Co.  v.  Tompkins,  1  Am.  8t. 
Rep.  17,  and  the  note  thereto. 
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Ex    PARTE    HOSENBLATT. 

[19  NetaoAl,  439.J 

Statb  Statctb  is  Beoulation  of  Intebstatb  Commxrcb,  and  is  Uk- 
OONSTITUTIONAL  AND  VoiD  as  to  a  citizen  of  another  state  soliciting 
orders  for  goods  to  be  delivered  from  that  state,  where  it  provides  for 
the  licensing  of  traveling  merchants  and  salesmen,  and  makes  it  a  mis- 
demeanor for  them  to  carry  on  their  business  without  first  obtaining  a 
license. 

CoNSTITUTIONALITT    OF  ACTT   UNDER   WhICH   PaBTT  HAS    BEEN    CONVTCTID 

may  be  inqnired  into  on  habeas  corpus. 
Habeas  corpus.     The  facts  are  stated  in  the  opinion. 
R.  H.  Lindsay  and  S.  D.  King,  for  the  petitioner. 
J.  F.  Alexander^  attorney-general,  and  T.  Coffin,  for  the  state. 

By  Court,  Belknap,  J.  The  petitioner  was  convicted  of  a 
violation  of  an  act  of  the  legislature  of  the  state,  approved 
February  23, 1885,  entitled  "An  act  providing  for  the  licensing 
of  traveling  merchants,  and  merchants  doing  business  through 
soliciting  agents,  commonly  known  as  'drummers'"  (Gen. 
Stats.  1269),  in  acting  as  soliciting  agent  or  drummer  with- 
out procuring  a  license  therefor.  He  is  held  in  custody  under 
a  commitment  issued  upon  the  judgment. 

In  his  petition  for  a  writ  of  habeas  corpus,  he  alleges  that  he 
is  a  resident  of  the  state  of  California,  and  that  he  was  at  the 
time  of  his  arrest  a  traveling  merchant,  soliciting  agent,  and 
drummer,  offering  goods,  wares,  and  merchandise  for  sale  in 
the  town  of  Reno,  to  be  delivered  at  a  future  time  from  the 
etate  of  California  by  his  principals,  residents  of  that  state; 
that  by  the  act  of  the  legislature  before  mentioned,  it  is  made 
a  misdemeanor  to  exercise  any  such  occupation  without  hav- 
ing first  obtained  a  license  therefor;  and  that,  under  this  law, 
he  was  convicted,  first,  in  the  court  of  the  justice  of  the  peace, 
and  afterwards,  upon  appeal  in  the  district  court  of  Washoe 
County.  He  avers  that  the  enactment  of  the  legislature  im- 
posing the  license  tax  is  unconstitutional  and  void,  because 
repugnant  to  that  clause  of  the  constitution  of  the  United 
States  which  declares  that  Congress  shall  have  power  to  regu- 
late commerce  among  the  several  states;  and  prays  to  be  re- 
leased from  his  imprisonment. 

The  supreme  court  of  the  United  States,  in  a  recent  case,  — 
that  of  Rabbins  v.  Shelby  Taxing  District,  120  U.  S.  489, — 
considered  the  constitutionality  of  a  statute  of  the  state  of 
Tennessee    involving    the    same  question.      The    Tennessee 
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statute  declared  that  "all  drummers,  and  all  personf  not 
having  a  regular  licensed  house  of  business  in  the  taxing  dis- 
trict, offering  for  sale  or  selling  goods,  wares,  or  merchandise 
therein  by  sample,  shall  be  required  to  pay  to  the  county 
trustee  the  sumlof  ten  dollars  per  week,  or  twenty-five  dollars 
per  month,  for  such  privilege;  and  no  license  shall  be  issued 
for  a  longer  term  than  three  months."  Robbins,  a  citizen  of 
the  state  of  Ohio,  employed  by  citizens  of  that  state  having 
a  business  house  at  Cincinnati,  was  convicted  of  a  violation  of 
the  law.  On  appeal  to  the  supreme  court  of  the  state,  the 
judgment  was  afl5rmed.  The  case  was  then  carried  to  the 
supreme  court  of  the  United  States  upon  a  writ  of  error.  It 
was  held  that  the  business  of  selling  goods,  which  were  in 
Ohio  at  the  time  of  sale,  and  were  at  a  future  time  to  bo  de- 
livered to  the  purchaser  in  the  state  of  Tennessee,  consti- 
tuted interstate  commerce,  and  that  the  license  tax  imposed 
by  the  statute  was  a  tax  upon  interstate  commerce,  and  in- 
valid. 

The  statute  of  Tennessee  and  that  of  this  state  do  not  ma- 
terially differ.  Neither  imposes  a  tax  upon  citizens  of  other 
states  that  does  not  equally  apply  to  its  own  citizens,  nor  is 
there  any  discrimination  in  either  statute  against  other  states 
or  their  products.  The  principles  of  the  decision  of  the 
supreme  court  in  the  Robbins  case  must  be  accepted  as 
establishing  the  unconstitutionality  of  the  statute  under 
which  the  petitioner  was  convicted. 

It  is  urged,  however,  that  the  district  court  had  jurisdiction 
to  determine  the  constitutionality  of  the  statute,  and  that  its 
judgment  cannot  be  reviewed  upon  a  writ  of  habeas  corpus. 
But  the  district  court  did  not  have  jurisdiction,  because  the 
state  could  not  lawfully  impose  the  license  tax.  There  was, 
in  legal  contemplation,  no  law  creating  the  offense  of  which 
the  petitioner  was  convicted. 

"An  unconstitutional  law,"  said  the  supreme  court  of  the 
United  States,  in  Ex  parte  Siehold,  100  U.  S.  377,  "  is  void,  and 
is  as  no  law.  An  offense  created  by  it  is  not  a  crime.  A  con- 
viction under  it  is  not  merely  erroneous,  but  is  illegal  and 
void,  and  cannot  be  a  legal  cause  of  imprisonment.  It  is  true, 
if  no  writ  of  error  lies,  the  judgment  may  be  final,  in  the  sense 
that  there  may  be  no  means  of  reversing  it.  But  personal 
liberty  is  of  so  great  moment  in  the  eye  of  the  law  that  the 
judgment  of  an  inferior  court  affecting  it  is  not  deemed  so  con- 
clusive but  that,  as  we  have  seen,  the  question  of  the  court's 
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authority  to  try  and  imprison  the  party  may  be  reviewed  on 
habeas  corpus  by  a  superior  court  or  judge  having  authority 
to  award  the  writ."    See  also  Ex  parte  Lange,  18  Wall.  163;  Ex 
parte  Parks,  93  U.  S.  18;  Ex  parte  Yarbrough,  110  Id.  664. 
It  is  ordered  that  the  petitioner  be  discharged. 


Stats  Statutes  Imfosino  License  Tax  on  Peddlebs  and  Dbummers 
HAVE  BEEN  Held  NOT  TO  BE  UNCONSTmrTiONAL,  a3  regalations  of  interstate 
commerce,  by  a  unmber  of  state  courts:  Ward  v.  State,  1  Am.  Rep.  50;  Speer 
T.  CommontoeaUh,  14  Id.  164;  Morrill  v.  State,  20  Id.  12;  Ex  parte  Robinaon^ 
28  Id.  794;  State  v.  Long,  59  Id.  263.  See  the  contrary  opinion  in  Rohbina  v. 
Shelby  County  Taxing  District,  120  U.  S.  489,  followed  in  the  principal  c<ise, 
quoted  at  length  in  a  note  to  Staie  v.  Long,  59  Am.  Rep.  267;  see  also  City  oj 
MarahaJUown  v.  Blumy  43  Id.  116;  Oraffly  t.  City  o/RuaJmlle,  57  Id.  128. 

CoNSTiTunoNALnT  OF  Statutk  xtndeb  Which  Conviction  is  Had  mat 
BK  Inquibkd  into  ON  Habka.s  (Tobpus:  Note  to  Commonwealth  y.  Lecky,  26 
Am.  Deo.  48;  Fiaher  y.  McOirr^  61  Id.  381;  ExparU  Westerfieldf  3d  Am.  Ilep. 
47,  49;  compare  Plait  r.  Harrison,  71  Am.  Deo.  389. 
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AosNOT,  sale  by  agent  passes  title  when,  201. 

AsaiQNMEVTS  FOR  BENEFIT  OF  CREDITORS  of  Corporation,  powers  of  assignea 
respecting  unpaid  subscriptions,  833,  834. 

Bona  Fide  Purchaser  from  vendee  under  conditional  sale,  197,  198. 
Bonds,  stolen,  sale  of,  passes  title  when,  200. 

official,  receipts  of  officers  as  evidence  against  their  anreties,  749,  760. 
Broker  purchasing  for  principal,  liability  of,  204. 

CbNSPiRAOT,  acquittal  of  one  conspirator,  492. 
agreement  may  b«  express  or  implied,  476. 
boycotting  as,  492. 

concurrence  of  several  persons  necessary,  475,  476. 
defenses  to  indictment  for,  491. 
defined,  474,  475. 

evidence,  acts  and  declarations  of  co-conspirators,  487-489. 
evidence,  assembling  and  drilling  men,  486. 
evidence,  contents  of  handbills  as,  486. 
evidence,  direct  proof  not  required,  482. 
evidence,  inscriptions  and  devices  on  banners  and  flags,  48S. 
evidence,  letters  and  telegrams  as,  484. 
evidence,  meetings  and  acts  at,  486. 
evidence,  object  must  be  proven,  483. 
evidence  of  similar  crimes,  484. 
evidence,  order  of  proof,  489. 
evidence,  overt  act  need  not  be  proven,  483. 
evidence,  personals  in  newspapers  as,  485. 
evidence,  printed  placards  and  publications  as,  486. 
evidence,  proof  as  to  time  when  conspiracy  was  formed,  484. 
evidence,  speeches  as,  484. 
indictment,  averments  of,  480-482. 
influence  upon  society  as  an  element,  475. 
instructions  in  cases  of,  489,  490. 
judgment,  form  of,  492. 
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CoNSPiRACT,  knowledge  of  member  of  part  perfonned  by  him,  479,  4Mk 

malice  as  an  element,  477-479. 
means  used  must  effect  design,  477-479. 
meeting  of  parties,  480. 
merger  in  higher  crime,  491. 
nature  of  offense,  475. 
presence  at  consummation,  477. 
previous  acquaintance  of  parties,  480. 
prior  agreement  necessary,  475,  476. 
separate  trials  of  conspirators,  491. 
venue,  where  must  be  laid,  482. 
Contracts,  effect  of  fraud  upon,  729. 
CoBPORATiONs,  assignees  for  benefit  of  creditors,  powers  respecting  nnpaid 

subscriptions,  833,  834. 
bill  for  dirtcovery  of  stockholders,  867. 

contribution  among  stockholders  upon  payment  of  debt  by  one,  87Ql 
construction  of  statutes  imposing  liability  on  stockholders,  836. 
creditors  may  waive  right  to  pursue  stockholder,  848. 
debts  for  which  stockholders  are  liable,  844. 
decree  in  suit  by  creditors  against  stockholders,  816. 
equity  jurisdiction  to  compel  payment  of  subscriptions  or  to  make  calls, 

810-814. 
estoppels  in  action  to  enforce  statutory  liability  of  stockholder,  872. 
estoppel  of  stockholders  to  attack  validity  of  organization,  827,  872i 
fraud  and  mistake  as  affecting  stockholder's  liability,  824-827. 
full-paid  shares,  liability  of  stockholder,  817-824. 
interest  and  costs,  liability  of  stockholders  for,  845. 
judgment  in  action  against,  whether  conclusive  against  stockholder,  858. 
mandamus  to  compel  officers  to  call  in  subscriptions,  807,  808. 
married  women  are  subject  to  statutory  liability  of  stockholders,  867. 
notice  of  meeting  must  be  given  directors  when,  69,  70. 
parties  to  suit  by  creditor  against  stockholders,  815,  816,  857. 
partners,  stockholders  are  not  liable  as,  849,  850. 
priority  of  creditors  suing  stockholders,  869. 
receivers,  powers  respecting  unpaid  subscriptions,  83^  834. 
set-off  by  stockholder,  against  statutory  liability,  870. 
statute  of  limitations,  effesct  on  creditor's  rights  against  stookholdeH^ 

827-829,  872. 
statutory  liability  of  stockholders  to  creditors,  834-872. 
stock-books  as  evidence  of  ownership,  866. 
stockholders  are  not  sureties  or  guarantors,  848,  849. 
stockholders,  common-law  liability  to  creditors  for  unpaid  sabsoriptuMi^ 

806. 
stockholder,  extent  of  liability,  816,  817. 
stockholders,  garnishment  for  unpaid  subscriptions,  807,  808. 
stockholders,  liability  of,  to  creditors  for  corporate  debts,  806-872. 
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Corporations,  stockholders,  liability  to  creditors  under  national  banking 
act,  842,  843. 
stockholders,  statutory  liability  of,  where  enforceable,  867. 
survival  against  decedent's  estate  of  statutory  liability  as  stockhcJder, 

869. 
transfer  of  stock,  effect  on  liability  of  stockholder,  860-866. 
unpaid  subscriptions  are  trust  fund  for  creditors,  808-810. 
CosT3,  liability  of  stockholders  of  corporation  for,  845. 
CoimTERCLAiH,  Statute  of  limitations  against,  63,  64. 
Criminal  Law,  conspiracy,  what  constitutes,  474-492. 
indictments  for  murder,  sufficiency  of,  279-284. 
See  Conspiracy. 

DivoRCB,  physical  examination  in  suits  for,  656. 
Drainage,  easements  of,  787,  788. 

Easement  of  drainage,  787,  788. 

Eqitity,  jurisdiction  to  compel  payment  of  subscriptions  to  corporate  stock, 
810-814. 
jurisdiction  to  compel  corporations  to  make  calls,  810-814. 
parties  to  bill  by  creditors  to  compel  payment  of  unpaid  subscriptions  to 
corporation,  815,  816. 
ESTOPPEL  of  stockholders  to  deny  validity  of  corporate  existence,  827,  872. 
Evidence  of  criminal  conspiracy,  474-492. 
of  title  in  action  on  sale,  205,  206. 
receipts  of  officers  as,  against  sureties,  749,  750. 
Executions,  title  acquired  by  purchaser  at  sale  on,  203,  204. 
Executors  and  Administrators,  right  to  impeach  or  defend  on  ground  of, 
740-742. 
title  acquired  by  purchaser  at  sale  by,  204. 

Factors,  sale  by,  passes  title  when,  201. 
Fraud  as  recriminatory  defense,  727-745. 

effect  upon  executed  and  executory  contracts,  729,  730. 

right  of  executor  or  administrator  to  impeach  or  d^f^i^d  on  ground  oi, 
740-742. 
Fraudulent  Conveyances,  valid  between  parties,  728. 

heirs,  privies,  and  assigns,  how  far  bound,  729. 

Garnishment  of  stockholder  for  unpaid  subscriptions,  807,  808. 

Insurance,  life,  declarations  of  applicant  as  to  health,  effect  on  policy,  634- 
037. 

life,  ^ect  of  disease  of  applicant,  on  policy,  634-637. 

life,  forfeiture  of  policy  for  misrepresentations,  637. 

life,  waiver  of  forfeiture  of  policy,  637. 
Interest,  liability  of  stockholders  of  corporations  for,  846. 
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JuDOSiENT,  in  action  against  corporation,  whether  concliisiye  against  stock* 

holder,  858. 
Judicial  Sales,  title  acquired  by  purchaser,  203,  204. 
Jurisdiction  of  equity  to  compel  officers  of  corporations  to  make  calls,  810- 

814. 
of  equity  to  compel  payment  of  subscriptions  to  corporate  stock,  810- 

814. 

Makdamus  to  compel  corporate  officers  to  call  in  subscriptions,  807,  808. 

Market  Overt,  sales  in,  197. 

Marriage,  physical  examination  in  suits  for  annulment  of,  556^ 

Married  Women  are  subject  to  statutory  liability  of  stockholders  in  oor* 
poration,  867. 

Master  and  Servant,  validity  of  contract  by  servant  waiving  right  of  ac- 
tion for  injuries,  255-257. 

Murder,  indictment  for,  sufficiency  of,  279-284. 

Negligence,  compelling  injured  party  to  submit  to  physical  examination  in 
action  for,  554-557. 
validi'T  af  servant's  contract  waiving  right  to  sue  master  for  prospective 

Neootiazue  Instbuscznts.  stolen,  sale  of,  passes  title,  when,  199,  200. 

OimoE  and  OyrrcxBA  raccipts  of  officers  as  evidence  against  sureties,  749, 
750 

pABTNERsniF,  liability  of  stockholders  of  corporation  is  not  that  of,  84S. 
Possession  is  prinia/ade  evidence  of  title,  196. 

Receivers  of  corporations,  powers  respecting  unpaid  subscriptions,  833, 834. 
Recoupment,  statute  of  limitations  against,  63,  64. 

Sales,  broker  purchasing  for  principal,  liability  of,  204. 
burden  of  proving  of  title  in  actions  on,  205. 
by  agent  passes  title  when,  201. 

by  executors  and  administrators,  title  acquired  by  purchaser,  204. 
by  factor  passes  title  when,  201. 
by  government,  title  how  transferred,  197. 
by  trustee,  title  acquired  by  purchaser,  204. 
conditional,  bonajide  purchaser  from  vendee  under,  197,  198. 
evidence  of  title  in  actions  on,  205. 
in  market  overt,  197. 

judicial,  title  acquired  by  purchaser,  203,  204. 
of  stolen  goods,  title  when  passes  by,  196-200. 
of  stolen  negotiable  instruments,  etc.,  when  passes  title,  199,  200. 
of  stolen  property,  change  in  form  of  article,  197,  198. 
possession  is  j^n'nia^'acie  evidence  of  title,  196. 
purchaser's  remedy  where  no  title  vests  in  him,  204. 
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Salss,  title  of  purchaser  from  fraadalent  vendee^  202,  203. 

wrongful,  remedy  of  owner,  205. 
Skt-ofv  by  stockholder  in  coiporatioiD  in  nit  to  enforce  statutory  liability, 
871. 

statute  of  limitations  against,  63,  64. 
Statxttb  07  LmrrATiONS  against  counterclaim  or  recoupment,  63,  64 

effect  on  stockholder's  liability  to  corporate  creditors,  827-829,  872. 
SxmBTZES,  receipts  of  offioera  as  evidence  against,  749,  750l 

TnxE,  of  government,  how  divested,  197. 

possession  is  prhna  /ade  evidence  of,  196L 

to  chattel,  how  may  be  divested,  196. 
Tbttsts  akd  Tbitstkbs,  sale  by  tmstee,  title  aoqnired  Ij  porelnt^cii^  S04» 

WASKHOuait  REOKiPTa,  stolen,  sale  of,  passes  tiild  Trhso,  80% 
Watsbs,  rights  of  riparian  proprieton^  797. 
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ABSTRACTS  OF  TITLE. 
See  Agency,  6,  7. 

ADVANCEMENTS. 
See  Parent  and  Child;  Wills. 

ADVERSE  POSSESSION. 

1.  MOKTGAGB   IS  AVAILABLE  UNTIL  THERE   HAS  BEEN  TeN   YeARS'  ADVERSE 

Possession,  for  the  limitation  affecting  the  recovery  of  real  estate  or 
the  recovery  of  the  possession  thereof  requires  adverse  possession  to  sup- 
port it.     Lewis  v.  Schwenn,  511. 

2.  Possession  by  Mortgagor  or  his  Grantees  is  not  Adverse  so  long  as 

payments  of  principal  or  interest  are  made,  or  the  relation  of  mortgagor 
and  mortgagee  ia  lecognized  by  both  parties.     Id. 

AGENCY. 

1.  Agent  Who  Exceeds  his  Authority,  so  that  his  Principal  is  hot 

Bound,  will  himself  be  liable  for  the  damage  thus  occasioned  to  the  other 
contracting  party,  although  he  may  have  been  innocent  of  any  intention 
to  deceive.     Dale  v.  Donaldson  Lumber  Co.,  23A. 

2.  One  Who  Buys  by  Agent  Buys  by  Himself,  and  the  law  imputes  to  him 

knowledge  that  he  must  pay,  and  the  corresponding  intent  to  pay,  for 
what  he  owes.     Davison  v.  Holden,  40. 

8.  Power  of  Attorney  Authorizing  Agent  to  Sell  principal's  lands  at  a 
price  not  less  than  a  specified  sum  imposes  upon  the  agent  the  duty  of 
selling  and  accounting  for  the  highest  price  obtainable,  although  the 
power  was  executed  upon  a  valuable  consideration  paid  by  the  agent, 
and  this  latter  fact  does  not  authorize  the  agent  to  reserve  or  acquire  for 
himself  any  interest  in  the  purchase.  Miller  v.  Louisville  <k  N.  R.  R.  Co., 
722. 

4.  Purchaser  from  Agent,  Who  Allows  the  latter  to  acquire  an  interest  in 
the  purchase  in  violation  of  his  contract  with  his  principal,  is  not  a 
bona  fide  purchaser,  so  as  to  entitle  him  to  protection  against  the  right 
of  the  principal  to  set  the  sale  aside.     Id. 

6.  On  Bill  by  Principal  to  Set  Aside  Contract  of  Sale  made  by  hia 
agent,  on  the  ground  of  fraud  and  collusion  between  the  agent  and  pur- 
chaser, an  averment  that  plaintiff  ' '  immediately  after  learning  that  said 
pretended  sale  had  been  made  repudiated  it,  tendered  back  the  money 
and  notes,  and  notified  defendants  that  he  would  not  comply  with  such 
contract, "  suflBciently  sustains  the  equity  of  the  bill  on  demurrer;  but 
Am.  St.  Rep.,  Vol.  III.  — C8  913 
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before  relief  will  bo  granted  under  the  bill,  the  money  and  notes  most 
be  brought  into  court.     Id. 

6.  Pebsons  Ei^igaged  in  Business  of  Making  Abstracts  of  Title  occupy  a 

relation  of  confidence  towarda  those  employing  them,  which  is  second 
only  in  the  sacredness  of  its  nature  to  the  relation  which  a  lawyer  sus- 
tains to  his  client.  They  should  bo  held  to  a  strict  responsibility  iu  the 
exercise  of  the  trust  and  confidence  which  are  necessarily  reposed  in 
them,  and  any  abuse  of  such  trust  and  confidence  should  be  met  with 
emphatic  rebuke.      Vallette  v.  Tedens,  502. 

7.  Trust,  when  It  Arises  —  Abuse  of  Confidential  Relation.  —The  de- 

fendant, who  was  a  county  surveyor  and  abstract  maker,  was  employed 
by  the  plaintiflFs  to  examine  title  to  land,  with  a  view  of  correcting  de- 
fects therein,  and  also  to  procure  for  them  the  title  to  certain  adjacent 
land.  The  defendant,  while  engaged  in  the  service  of  the  plaintiffs,  ac- 
quired tlie  title  to  the  last-mentioned  land  in  his  own  name,  and  refused 
to  convey  to  the  plaintiffs.  Held,  that  the  defendant  was  not  simply  an 
agent  to  purchase,  but  hia  agency  concerned  other  matters,  and  his  re- 
lations to  the  plaintiffs  were  of  such  a  confidential  nature  that  he  must 
be  regarded  as  holding  in  trust  for  the  plaintiffs  the  title  acquired  by 
him.     Id. 

See  Corporations,  36;  Sales,  1. 

ANIMALS. 
See  Hailboads,  1-3. 

ANTENUPTIAL  AGREEMENTS. 
See  Husband  and  Wifb. 

ARSON. 
See  Criminal  Law,  92,  93. 

ASSAULT  AND  BATTERY. 

See  Schools. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Allowanob  of  Demand  by  Assignee  for  Benefit  of  Creditors  is  Judo* 
ment  to  all  intents  and  purposes,  and  ia  appealable  from,  and  couclusive 
•8  such.     Nanson  v.  Jacob,  531. 

See  Corporations,  31. 

ATTACHMENT  AND  GARNISHMENT. 

1.  Jurisdiction — Garnishment  Proceedings  in  Another  State. — Where 

a  citizen  of  Alabama  is  voluntarily  within  the  territorial  jurisdiction  of 
Tennessee,  and  a  judgment  ia  there  rendered  against  him  on  personal  ser- 
vice, a  suit  by  garnishment  is  properly  instituted  against  a  railroad  com- 
pany chartered  by  the  latter  state  condemning  a  debt  due  the  judgment 
debtor  for  8ervic33  rendered  in  Alabama,  and  payment  of  the  judgment 
against  the  garnishee  is  a  complete  defense  to  a  subsequent  action  on  the 
debt  brought  in  Alabama.     East  Tenn.  R.  R.  Co.  v.  Kennedy,  755. 

2.  Obder  Made  by  Court  against  Garnishee  after  Judgment  cannot  be 

collaterally  attacked;  but  if  proper  proceedings  are  had  before  the  pay- 
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ment  of  the  money  to  the  creditor  to  show  that  it  was  absolutely  ex- 
empt, the  court  should  withhold  the  money  and  refuse  to  apply  it  in 
satisfaction  of  the  debt.     Union  Pac.  li'y  Co.  v.  Smersh,  290. 

3.  ALTnouau  Statute  does  not  Require  Notice  to  de  Given  to  Judgment 

Debtou  in  cases  of  garnishment  after  judgment,  yet  such  notice  should 
be  required  in  every  case,  and  the  courts  have  undoubted  authority  to 
require  it  to  be  given  before  the  garnishee  files  his  answer.     Id. 

4.  Sehvice  of  Process  of  Garnishment  does  kot  Create  Specific  Lien  in 

favor  of  the  plaintifiF  upon  the  property  of  the  defendant  in  the  hands  of 
the  garnishee.    McGarry  v.  Leioia  Coal  Co.,  522. 

See  Exemptions;  Jurisdiction,  5. 

ATTORNEYS   AT  LAW. 

1.  Affirmative  Duty  is  Always  on  Attorney  to  show  that  transactions 

between  himself  and  client  are  fair  and  honest  and  above  suspicion. 
Bingham  v.  Salene,  152. 

2.  Finding  of  Referee  and  Court,  as  to  what  would  be  reasonable  compen- 

sation for  services  rendered  as  attorney,  will  not  be  disturbed  when 
founded  on  the  decided  weight  of  expert  testimony.  Fillmore  v.  Wclh, 
5G7. 

3.  Attorney's  Lien  is  not  Limited  to  Costs  or  to  taxable  fees,  in  Colorado, 

but  it  reaches  all  fees  due  for  services  rendered,  whether  the  amount  has 
been  agreed  upon  or  is  to  be  settled  in  suit  as  upon  a  quantum  meruit.    Id. 

4.  Attorney's  Lien,  in  Colorado,  is  not  Limited  to  Compensation  for  ser- 

vices rendered  by  the  attorney  in  procuring  the  judgment  upon  which  he 
relies.     Id. 

5.  ArroRNEY's  Lien,  in  Colorado,  Attaches  as  well  to  judgments  involv- 

ing au  interest  ia  real  property  as  to  mere  money  judgments.     Id. 

6.  Where  Attorney  Neglects  to  Proceed  to  Enforce  his  Lien  for  com- 

pensation under  a  judgment  involving  an  interest  in  land  until  the  judg- 
ment debtor  has  discharged  his  liability,  or  an  innocent  third  party  has, 
in  good  faith  and  for  valuable  consideration,  purchased  the  land,  the 
attorney  will  be  held  to  have  waived  and  lost  his  right  to  look  to  the 
debtor  on  one  hand  and  the  land  on  the  other  for  his  compensation.     Id. 

7.  Attorney's  Lien  for  Compensation  will  support  a  suit  ia  equity,  where 

the  employment  is  questioned  and  the  amount  unliquidated,  and  having 
assumed  jurisdiction  to  enforce  the  lien,  equity  will  retain  it  for  all  pur- 
poses, determining  the  incidental  though  material  legal  questions  in- 
volved.    Id. 

8.  Attorney's  Lien  is  Equitable  Right  or  privilege.     It  is  not  pjoperty  ia 

the  thing  which  gives  right  of  action  at  law,  but  a  charge  upon  the  thing 
which  is  protected  in  equity,  though  law  courts  may  recognize  it  when 
the  rea  is  in  possession  of  the  leinor  and  the  owner  is  seeking  to  deprive 
him  of  it.     Id. 

9.  Where  Attorney's  Lien  Attaches  under  Judgment  involving  an  inter- 

est in  land,  and  the  latter  afterwards  becomes  a  trust  estate  for  several 
wards,  an  equitable  action  will  lie  to  directly  enforce  the  lien  against 
and  upon  a  specific  part  of  the  ward's  estate,  without  first  obtaining 
judgment  against  the  several  guardians.    Id. 

10.  In  Equitable  Action  to  Enforce  Attorney's  Lien  under  a  judgment 
concerning  an  interest  in  land  which  afterwards  becomes  a  trust  estate 
belonging  to  wards,  testimony  as  to  facts  which  occurred  subsequent  to 
the  ancestor's  decease  is  admissible.     Id. 
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11.  Attorney's  Lien  not  Affectted  by  Frauditlbnt  Settlement  out  ov 
CoTTRT.  —  In  an  action  for  divorce  and  alimony,  the  court  made  an  order 
in  the  progress  of  the  case,  requiring  the  payment  into  court  of  a  sum 
of  money  for  attorneys'  fees.  Afterwards  the  parties  to  the  action, 
collusively  and  fraudulently,  and  for  the  purpose  of  defrauding  the  at- 
torney for  the  plaintiff  out  of  the  allowance  made  by  the  court  for  him, 
and  with  notice  of  an  attorney's  lien  thereon  in  his  favor,  "  settled  and 
dismissed"  the  case.  The  attorney  filed  a  motion  to  set  aside  the 
fraudulent  settlement,  and  the  court  sustained  the  motion.  No  notice 
of  the  pendency  of  the  motion  was  served  upon  the  original  plaintiff. 
Held,  1.  That  the  motion  was  properly  sustained,  and  the  amount  found 
due  was  properly  ordered  to  be  paid  into  court  by  the  defendant;  2. 
That  notice  upon  the  original  plaintiff  of  the  pendency  of  the  motion 
yna  unnecessary,  as  no  relief  was  sought  as  against  her,  and  it  was  not 
Bonght  to  affect  her  rights  in  any  way.     Aspinwall  v.  Sabin,  258. 

BAILMENTS. 
See  Thoveb. 

BANKS  AND  BANKING 

1.  One  Who  Pays  Forged  Check  does  so  at  his  Peril,  and  if  by  means 

of  his  indorsement  and  use  of  the  same  he  thereby  obtains  money  from 
another,  he  is  liable  for  the  amount  thus  obtained.  First  Nat,  Bank  v. 
State  Bank,  294. 

2.  Banks  and  Banking  —  Liability  fob  Payment  on  Forged  Check.  —  A 

check  was  presented  to  the  bank  of  0.,  purporting  to  be  drawn  by  one 
C.  on  the  bank  of  A.  for  $385.  The  cashier  of  the  bank  of  0.  was  unac- 
quainted with  the  person  who  presented  the  check,  and  required  no  proof 
as  to  his  identity,  but  paid  the  check,  after  comparing  the  signature  of 
the  purported  drawer  with  his  genuine  signature  in  the  signature-book 
of  said  bank.  The  check  was  then  sent  to  a  bank  in  Lincoln,  and  was 
there  credited  to  the  bank  of  O.,  andforwarded  by  the  Lincoln  bank  to 
the  bank  at  A.,  on  which  it  was  drawn,  and  it  was  paid  by  said  bank. 
It  was  afterwards  discovered  that  the  check  was  a  forgery,  and  the  bank 
at  Lincoln,  and  also  the  bank  of  0.,  were  notified  thereof.  Held,  that 
the  latter  was  liable  for  the  amount  received  by  it  on  the  check.     Id. 

BONA  FIDE  PURCHASERS. 
Where  Owner  of  Property  Clothes  Another  with  Apparent  Titlk 
or  power  of  disposition,  and  thus  induces  innocent  purchasers  to  buy, 
they  will  be  protected,  not  upon  the  title  or  authority  of  the  party  from 
whom  they  buy,  but  from  the  act  of  the  owner,  who  is  estopped  from 
disputing  as  against  them  the  title  or  power  which  he  allowed  to  appear 
to  be  vested  in  the  party  making  the  sale.  Velsiah  v.  Lewis,  184. 
See  Agency. 

BONDS. 
See  Office  and  Officers;  Suretyship. 

BOUNDARIES. 
Settled  Rule  in  Description  of  Boundaries  to  Land  is,  that  monu- 
ments, whether  natural  objects  or  artificial  marks,  are  allowed  to  domi- 
nate courses  and  distances  given  in  deeds.     Crampton  v.  Pritu*,  718. 
See  Deeds,  1. 
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CHARITABLE  USES. 

1.  Grant  for  Public  Charitable  Use  Unconditional  as  to  the  time  when 

the  land  granted  most  boused,  andwithoat  limit  as  to  the  time  when  the 
use  mast  begin,  cannot  be  forfeited  for  non-user,  nor  will  the  court  supply 
conditions  by  implication  when  they  were  not  annexed  at  the  time  the 
grant  was  made.     Strahan,  J.,  on  rehearing.    Raley  \.  UmaiiUaCo.,  \^2. 

2.  Guts  and  Trusts  for  Public  Charitable  Uses  are  favorably  and  liber- 

ally construed,  and  in  such  cases  it  is  not  necessary  that  the  trustee  be 
known  or  capable  of  taking,  nor  that  the  beneficiary  or  objects  of  the 
charity  be  certain  and  definite.     Strahan,  J.,  on  rehearing.     Id. 
See  Counties, 

CHECKS. 
See  Banks  and  Banking. 

COMMON  CARRIERS. 

1.  Common  Carrier  is  not  Liable  for  Failure  to  Transport  Goods  or 

furnish  cars  therefor,  unless  the  goods  are  offered  at  a  regular  depot,  or 
other  usual  or  designated  place  for  receiving  freight.  Louisville  etc  li'y 
Co.  V.  Flanagan,  674. 

2.  To  Maintain  Action  against  Railroad  Company  for  Refusal  to  Trans- 

port Freight,  the  refusal  of  the  company,  upon  demand,  to  furnish 
cars  for  transporting  articles  placed  at  a  station  on  its  line,  relieves  the 
owner  from  making  any  further  delivery  or  offer  to  deliver  to  the  com- 
pany.    Id. 

3.  Person  Contracting  with  Railroad  Company  for  Transportation  of 

goods,  and  making  delivery  of  them  to  the  company,  may  rely  upon  the 
fulfillment  of  the  contract  until  it  is  repudiated  and  he  is  notified  by 
the  company  to  that  effect,  within  a  reasonable  time;  and  for  injury  to 
the  goods  by  delay,  either  in  transportation  or  notification,  he  may  re- 
cover damages.  Id. 
i.  Contract  of  Railroad  Company  before  Completion  of  its  Line,  for 
carriage  of  freight,  cannot  be  claimed  by  the  company  to  be  uUra  vires, 
where  it  has  been  so  far  executed  that  the  company  hae  received  the 
benefits  thereof,  which  benefits  it  continues  to  retain.  Id. 
See  Trover,  1,  2;  Waters,  16. 

CONDITIONS. 

1.  Deed  of  Land  to  County  by  Which  Grantors  Covenant  to  "warrant 

and  defend  the  same  against  all  claims  whatsoever,  to  the  use  and  benefit 
of  the  grantee,  for  the  special  use,  and  none  other,  of  educational  pur- 
poses, and  upon  which  shall  be  erected  a  college  or  institution  of  learn- 
ing free  from  all  sectional  or  political  influence,"  does  not  create  a  condi- 
tion subsequent.     Raley  v.  Urnatilla  Co.,  142. 

2.  Estate  upon  Condition  is  One  which  is  made  to  vest  or  to  be  enlarged  or 

defeated  upon  the  happening  or  not  happening  of  some  event.  The  con- 
dition may  be  express  or  implied,  precedent  or  subsequent.     Id. 

S.  Express  Condition  is  one  declared  in  terms  in  the  deed  creating  the 
estate.     Id. 

4.  Implied  Condition  is  one  which  the  law  implies,  either  from  its  being 
always  understood  to  be  annexed  to  certain  estates,  or  as  annexed  to 
estates  held  under  certain  circumstances.     Id. 
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6.  Conditions  Precedknt  are  such  as  must  happen  before  the  estate  depend- 
ent upon  them  can  arise  or  be  enlarged.     Id. 

6.  Conditions  Scbsequknt  are  such  aa,  when  they  do  happen,  defeat  the 

estate.     Id. 

7.  To  Create  Condition  in  Grant,  appropriate  words  should  be  used;  as, 

"  on  condition,"  " provided  always,"  "if  it  shall  so  happen," or  "so  that 
the  grantee  pay,  etc. ,  within  a  specified, "  and  the  like.     Id. 

8.  Estate  th-on  Condition  cannot  be  Created  by  deed  except  when  the 

terms  of  the  grant  will  admit  of  no  other  reasonable  construction.  There- 
fore a  recital  in  a  deed  that  it  is  in  consideration  of  a  certain  sum,  and  that 
the  grantee  is  to  do  certain  things,  is  not  an  estate  upon  condition  unless 
it  contains  a  clause  of  re-entry  or  forfeiture.  But  the  same  words  may 
create  a  condition  if  a  right  of  re-entry  is  reserved  in  favor  of  the  grantor, 
in  case  of  failure  to  carry  out  the  intention  expressed.     Id. 

9.  Conditions  Subsequent,  Numerous  Examples  Given  of  Phrases  Used 

IN  Deeds  and  held  not  to  create.     Id. 

10.  Impossible  or  Illeqal  Condition  is  void,  and  the  grantee  takes  the 
estate  freed  from  the  condition.     Id. 

11.  On  Breach  op  Condition  Subsequent  in  Deed,  the  party  entitled  may 
re-enter,  or,  if  necessary,  maintain  an  action  to  regain  his  estate,  but 
equity  will  not  entertain  jurisdiction  for  that  purpose.     Id. 

CONSTITUTIONAL  LAW. 

1.  Amendment  to  Constitution  can  be  Made  only  in  Mode  Provided 

by  the  instrument  itself,  which  must  be  strictly  followed;  and,  therefore, 
where  an  amendment,  proposed  in  the  legislature,  was  not  entered  upon 
the  journal  of  either  house,  as  required  by  the  constitution  of  Nevada, 
snch  omission  is  fatal  to  its  adoption,  notwithstanding  a  majority  of  the 
electors  of  the  state,  afterwards,  at  a  general  election,  ratified  the  amend- 
ment.    State  ex  rel.  Stevenson  v.  Tufly,  895. 

2.  Provision  op  Federal   Constitution,  Article  1,  Section  10,  that  no 

state  shall  pass  any  law  impairing  the  obligation  of  contracts,  has  no 
application  to  rules  of  evidence  prescribed  by  the  law-making  power  of 
the  state  to  govern  proceedings  in  the  courts  of  the  state.  Hence  the 
"Virginia  act  of  January  26,  1886,  which  requires  that  in  any  suit  involv- 
ing the  genuineness  of  coupons  purporting  to  have  been  cut  from  state 
bonds,  the  bond  shall  be  produced,  with  proof  that  the  coupon  was 
actually  cut  therefrom,  is  not  repugnant  to  said  provision.  Nor  is  the 
Virginia  act  of  January  21,  1886,  repugnant  thereto,  which  provides  that 
expert  evidence  shall  not  be  received  to  prove  the  genuineness  of  any 
paper  or  instrument  made  by  machinery,  etc.  Cornwall  v.  Commonwealth, 
121. 

8.  No  One  can  Sue  State  except  by  its  Own  Consent;  and  when  he  avails 
himself  of  this  consent,  he  mnst  pursue  the  remedy  which  the  law  has 
provided.     Id. 

4.  State  Statute  is  Regula?*on  of  Interstate  Commerce,  and  is  Un- 
constitutional AND  Von  as  to  a  citizen  of  another  state  soliciting 
orders  for  goods  to  be  Lf  ■  *vered  from  that  state,  where  it  provides  for 
the  licensing  of  travelii/  /  merchants  and  salesmen,  and  makes  it  a  mis- 
demeanor for  them  to  <',vxy  on  their  business  without  first  obtaining  a 
license.     Ex  parte  J2f*'*blaii,  901. 

See  Habeas  Corpus. 
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contracts. 
Iir  AcnoK  for  ResciHSTcnf  of  Contract  for  Ezchakqb  of  Hobsxs  on  the 
groand  of  defendant's  fraud,  the  defendant  cannot  set  np  the  fraod  of 

the  plaintiff  as  a  defense.      Wldtworth  v.  Thomas,  725. 
See  Corporations,  34,  35;  Equitt,  3. 

CONVERSION. 
See  Corporations,  16,  17;  Trover. 

CORPORATIONS. 

1.  Term  "Franchise"  in  its  Appropriate  and  Leqai.  Sense  la  Convtned 

to  such  rights  and  privileges  as  are  conferred  upon  corporate  bodies  by 
legislative  grant.  It  is  the  right  or  privilege  of  being  a  corporation,  and 
of  doing  such  things,  and  such  things  only,  as  are  authorized  by  the 
corporation's  charter.     Fietsam  v.  Hay,  492. 

2.  Franchise,  or  Right  to  be  and  Act  as  Artificial  Body,  is  Vested  in 

the  individuals  who  compose  the  corporation,  and  not  in  the  corporation 
itself.     Td. 

8.  Corporation  Aggregate  is  Artificial  Betng  Created  by  Law,  and 
composed  of  individuals  who  subsist  as  a  body  politic  under  a  special  de- 
nomination, with  the  capacity  of  perpetual  succession,  and  of  acting, 
within  the  scope  of  its  charter,  as  a  natural  person.  The  corporate  body, 
for  most  purposes,  has  a  distinct  identity  from  that  of  the  individual 
corporators.     Id. 

4.  Corporation,  in  Absence  of  Statutory  Authority,  has  No  Right  to 
sell  or  transfer  its  franchise,  or  any  property  essential  to  its  exercise, 
which  it  has  acquired  under  the  law  of  eminent  domain.     Id. 

6.  Relation  of  Stockholders  to  Corporation  whose  stock  they  hold  is  that 
of  contract,  and  all  the  rights  and  duties  of  both  parties  grow  out  of  con- 
tract implied  in  the  subscription  for  stock,  construed  by  the  provisions 
of  the  charter  or  articles  of  incorporation.  Supply  Ditch  Co.  v.  Elliott, 
5S6. 

6.  Corporation  is  Trustee  for  its  Stockholders,  and  is  bound  to  protect 

their  interests.    Id. 

7.  Certificates  of  Stock  are  Assignable,  and  pass  by  indorsement  as  bills 

of  exchange  and  promissory  notes  pass,  and  holders  of  such  certificates 
are  prima  facie  presumed  to  be  the  bona  fide  owners,  and  an  innocent 
purchaser  thereof  for  value  will  hold  them  against  the  true  owner,  where 
the  latter  has  placed  it  in  the  power  of  the  assignor  to  perpetrate  a 
fraud  upon  the  innocent  assignee.    Id. 

8.  Corporation  is  Ordinarily  Justified  in  treating  the  assignee  and  holder 

of  certificates  of  stock  as  the  legal  and  equitable  owner  thereof.     Id. 

9.  Transfer  of  Stock  by  Corporation  upon  its  books,  in  the  absence  of  the 

original  certificate,  is  made  at  its  peril,  and  the  real  owner  of  the  stock, 
evidenced  by  such  certificate,  loses  nothing  thereby.  But  upon  the  stock 
so  issued  by  wrong  or  mistake,  the  corporation  is  liable  to  a  bona  fide 
holder  thereof.     Id. 

10.  Directors  of  Corporation  have  Power  to  Make  Calls  or  assessments 
on  the  corporate  stock  without  showing  that  they  are  made  for  a  cor- 
porate purpose,  or  that  the  business  of  the  corporation  required  them  to 
be  made  and  paid,  and  this  whether  the  statute  confers  such  power,  or 
whether  it  is  entirely  silent  on  the  subject.  Budd  v.  Multnomah  SL  li'jf 
Co.,  169. 
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11.  All  teat  is  Necessary  to  Make  Call  or  assessment  on  corporate  stock 
„..  is  some  act  or  resolution  by  the  directors  which  evinces  a  clear  official 
t  ^  '  intent  to  render  due  and  payable  a  part  or  all  of  the  unpaid  subscription. 

Id. 

12.  Necessity  op  Call  or  Assessment  on  Corporate  Stock  is  not  open  to 
question  by  the  stockholders,  but  must  be  determined  by  the  directors 
themselves.     Id. 

13.  Corporation  has  No  Inherent  Power  to  forfeit  or  sell  shares  of  stock 
owned  by  delinquent  stockholders.  That  is  not  a  common-law  remedy, 
and  can  only  be  exercised  when  it  is  expressly  conferred  by  some  statute. 
Id. 

14.  Directors  of  Private  Corporation  have  Power,  under  Hill's  Oregon 
Code,  section  3221,  subdivision  6,  to  pass  by-laws  providing  for  the  sale 
of  delinquent  stock  for  unpaid  assessments,  provided  such  by-laws  are 
"not  inconsistent  with  any  existing  law,"  but  a  resolution  especially 
directed  against  the  interests  of  any  single  delinquent  stockholder  is  in 
no  sense  a  by-law.  The  majority  of  directors  cannot  enforce  the  pay- 
ment of  a  call  or  assessment,  only  in  a  particular  instance,  designated 
by  resolution.    Id. 

15.  By-law  op  Corporation  Providing  for  Sale  of  delinquent  stock  assess- 
ments must  be  reasonable  and  general.  It  must  affect  all  delinquent 
stockholders  and  all  delinquent  stock  alike,  and  must  not  be  directed 
against  the  stock  or  interests  of  a  particular  named  stockholder.    Id. 

16.  Measure  of  Damages  for  Wrongful  Conversion  of  Delinquent  Stock 
is  its  value  at  the  time  of  conversion  or  within  a  reasonable  time  there- 
after, but  an  exception  to  this  rule  exists  when  the  stockholder  has  suf- 
fered only  a  technical  conversion  without  loss,  and  then  only  nominal 
damages  can  be  recovered.     Id. 

17.  General  Rule  op  Damages  for  Wrongful  Conversion  of  delinquent 
stock  is  compensation;  the  stockholder  should  recover  such  sum  as  will 
compensate  him  for  the  injury  suffered  by  the  wrong  of  the  corporation. 
Id. 

18.  Capital  Stock  of  Corporation,  and  Especially  Unpaid  Subscrip- 
tions THERETO,  is  Trust  Fund  for  the  benefit  of  its  general  creditors. 
Thompson  v.  Reno  Savings  Bank,  797. 

19.  Certificate  of  Incorporation  is  Made  for  Benefit  of  Public,  and 
not  for  the  corporation  or  its  stockholders;  and  those  who  participated  in 
the  incorporation,  and,  by  a  certificate  made  in  pursuance  of  the  statute, 
announced  the  amount  of  the  capital  stock  of  the  corporation,  cannot,  aa 
against  its  creditors,  contradict  the  certificate.     Id. 

20.  Secret  Arrangement  between  Corporation  and  its  Stockholders, 
BY  Which  Responsibility  op  Stockholders  is  Made  Less  than  it 
appears  to  be  under  the  articles  of  incorporation,  is  void  as  against  credi- 
tors of  the  corporation.     Id. 

21.  One  Who  Signs  Certificate  op  Incorporation  as  Subscriber  to 
Shares  op  Stock  op  Corporation  cannot  afterwards,  as  against  its 
creditors,  deny  such  subscription,  especially  after  having  participated  in 
its  profits  in  accordance  therewith.     Id. 

22.  Stockholder,  Who  is  Creditor  op  Corporation,  cannot  Set  off  In- 
debtedness op  Corporation  against  the  amount  of  his  unpaid  subscrip- 
tion, in  a  suit  against  him  by  a  creditor  of  the  corporation,  to  subject  the 
unpaid  subscription  to  the  satisfaction  of  the  plaintiff 's  claim.     Id. 
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23.  Stockholdeh,  Who  i3  Creditob  of  Corporation,  must  Pay  Amount 
OF  HIS  Unpaid  Subscription,  and  surreader  his  collateral  securities 
upoa  the  failure  of  the  corporation,  and  he  can  then  participate  in  the 
fund  ratably  with  the  other  creditors.     Id. 

Si.  Stockholder  may  be  Sued  by  Creditor  of  Corporation  to  Subject 
Unpaid  Subscription  to  Satisfaction  of  his  Judgment  without  mak- 
ing the  other  stockholders  parties  defendant.  If  the  stockholder  so  sued 
be  required  to  pay  more  than  his  proportionate  share  of  the  debts,  hia 
remedy  is  against  the  other  stockholders  owing  unpaid  subscriptions  for 
contribution.     Id. 

25.  Creditor  of  Corporation  may  Sue  for  Benefit  op  Himself,  and 
Other  Creditors  who  may  choose  to  come  in,  establish  their  claims, 
and  contribute  to  the  expense  of  the  suit,  to  subject  the  unpaid  subscrip- 
tion of  a  stockholder  to  the  satisfaction  of  their  claims  under  the  equity 
practice,  and  under  section  1077  of  the  Nevada  Compiled  Laws,  which 
provides  that  when  the  question  is  one  of  common  or  general  interest  of 
many  persons,  one  or  more  may  sue  or  defend  for  the  benefit  of  all.     Id. 

26.  Complaint  Filed  by  Creditor  of  Corporation,  in  his  Own  Interest, 
to  Reach  Unpaid  Subscription  op  Stockholder,  may  be  Amended  so 
that  the  suit  shall  be  for  the  benefit  of  himself,  and  other  creditors  who 
may  choose  to  come  in,  establish  their  claims,  and  contribute  to  the  ex- 
pense of  the  suit.     Id. 

27.  Creditor  of  Corporation  is  not  Obliged  to  Give  Notice  to  Other 
Creditors,  or  obtain  their  consent  to  the  commencement  of  a  suit  for 
the  benefit  of  himself,  ai-.d  other  creditors  who  may  choose  to  come  in, 
establish  their  clainij,  and  contribute  to  tlic  expense  of  the  suit,  to  reach 
the  unpaid  subscription  of  a  stockholder.     Id. 

28.  Creditor  of  Corporation  may  Maintain  Suit  against  Personal 
Representatives  of  Deceased  Subscriber  to  Capital  Stock  to  com- 
pel the  payment  of  the  iinpaid  subscription  of  the  decedent  without  pre- 
senting the  claim  to  the  representatives  for  allowance,  as  ordinary  claims 
are  required  to  be  presented  by  the  Compiled  Laws  of  Nevada.  Thomp- 
son V.  Reno  Savings  Bank,  883. 

29.  Variance  between  Pleadings  and  Proofs  is  Immaterial,  where  suit 
is  brought  by  a  creditor  of  a  corporation  against  the  defendants,  as 
subscribers  to  the  capital  stock,  to  compel  the  payment  of  their  unpaid 
subscriptions;  but  the  agreement  established  is  an  implied  rather  than 
an  express  agreement,  by  which  the  defendants  deposited  a  certain  sum 
of  money  with  the  corporation  as  its  business  capital,  and  agreed  among 
themselves  not  to  be  liable  for  any  further  amount.     Id. 

30.  Suit  in  Equity  can  be  Maintained  by  Creditor  of  Corporation 
against  Subscriber  to  Capital  Stock  to  compel  the  payment  of  his 
unpaid  subscription,  without  procuring,  or  attempting  to  procure,  a 
formal  call  to  be  made;  and  when  the  creditors  are  numerous,  and  a 
court  of  law  is  incapable  of  adjusting  their  rights,  relief  can  only  be  had 
in  equity.     Id. 

31.  Assignment  for  Benefit  of  Creditors,  Made  by  Majority  of  Direc- 
tors of  a  corporation,  constituting  a  legal  quorum,  is  not  invalid  because 
two  of  the  directors,  being  out  of  the  state  at  the  time,  failed  to  receive 
actual  notice  of  the  meeting.     C/iase  v.  Tattle,  64. 

S2.  Connecticut  Act  of  1876,  Which  Provides  that  any  one  of  the  direc- 
tors or  executive  officers  of  a  corporation  owning  stock  in  another  corpo- 
ration may  be  elected  a  director  of  the  latter,  was  not  repealed  by  tb« 
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joint-stock  act  of  1880,  providing  that  the  affairs  of  every  joint-stock 
association  shall  be  managed  by  three  or  more  directors,  "  who  shall  bo 
stockholders  in  the  corporation ";  and  the  executive  officer  or  chief 
manager  of  a  corporation,  which  holds  stock  in  another  corporation,  is  a 
"  stockholder  "  within  the  meaning  of  the  two  acta.     Id. 

33.  Corporation  —  Notice  of  DiREcroRa'  Meeting. — The  record  of  the 
meeting  of  directors,  at  which  an  assignment  fvir  the  benefit  of  creditors 
was  made,  ran  as  follows:  "At  a  special  meeting  of  the  directors,  called  for 
the  purpose  of  making  an  assignment  for  the  benefit  of  all  the  creditors, 
pursuant  to  the  statutes, "  etc. :  held,  that,  upon  this  record,  until  the  con- 
trary TTas  shown,  it  would  be  presumed  that  the  purpose  of  the  meeting 
was  specified  in  the  notice  sent  to  the  respective  directors.     Id. 

84.  Contract  Made  by  or  with  Corporation,  if  beyond  its  Corporatb 
Power,  is  not  enforceable,  and  the  other  party  is  not  estopped  from  in- 
voking the  defense  of  ultra  vires;  but  if  the  contract  be  within  its  corpo- 
rate powei",  the  other  party  is  estopped  from  disputing  the  regular  and 
complete  organization  of  the  corporation.     Sherwood  v.  A  Ivis,  695. 

35.  Contract  Made  by  Foreign  Corporation  is  not  Void,  and  may  be 
Enforced,  in  Alabama,  although  it  was  entered  into  in  disreganl  of  the 
constitutional  prohibition  (Ala.  Const.,  art.  14,  sec.  4)  declaring  that  no 
foreign  corporation  shall  do  any  business  in  the  state  without  having  a 
resident  agent  and  a  known  place  of  business;  and  the  other  party  to 
the  contract  is  estopped  from  pleading  its  invalidity  on  tliis  account, 
after  having  received  the  benefits.     Id. 

36.  Finding  that  Agent  of  Corporation  Acted  in  Reliance  upon  a  record 
of  release  of  a  mortgage,  without  knowledge  that  it  had  been  paid,  is  a 
sufficient  finding  that  the  corporation  had  no  notice  uf  the  fact  that  the 
mortgage  had  not  been  paid.     Connecticut  M.  L.  I.  Co.  v.  TaUmt,  G53. 

37.  Every  Person  Dealing  with  Corporation  is  Bound  to  Take  Noticb 
of  the  provisions  of  its  charter,  constitution,  and  by-liwa,  and  its  ways 
of  doing  business.    Bocock  v.  Allejliany  Caul  and  Iron  Co.,  128. 

38.  Corporation  — Notice  of  Charter  akd  By-l.aws.—  Certain  persons  en- 
tered into  a  contract  to  sell  land  to  a  corporation  through  one  D.,  whom 
they  took  to  be  its  authorized  agent.  The  corporation  declined  to  con- 
summate tlie  purchase,  and  denied  that  D.  had  any  authority,  under  its 
constitution  and  by-laws,  to  bind  it  by  his  contracts.  In  an  action  to 
compel  the  specific  performance  of  the  contract  on  the  part  of  the  corpo- 
ration, D.  and  others,  the  complainants,  failed  to  prove  D.'s  authority  to 
bind  the  corporation.  Held,  that  the  complainants  were  bound  to  ascer- 
tain whether  or  not  D.  had  authority  to  bind  the  corporation,  under  its 
constitution  and  by-laws,  failing  in  which,  they  dealt  with  him  as  its  sup- 
posed agent  at  their  own  peril,  and  cannot  be  heard  to  complain  of  the 
corporation's  refusal  to  assume  the  responsibility  of  his  unauthorized 
purchase.     Id. 

39.  Connecticut  General  Statutes,  Page  417,  Section  7,  of  1875,  permit 
individuals  to  unite  as  a  voluntary  association,  under  a  distinguishing 
associate  name,  for  trading  purposes,  but  they  do  not  thereby  acquire 
either  corporate  powers  or  immunity  from  individual  liability.  Davi-ion 
v.  Holden,  40. 

40.  Under  Connecticut  Statute  (Gen.  Stats.  1875,  p.  400,  sec.  9),  it  ia 
optional  with  creditor  of  a  voluntary  association  to  proceed  against  the 
association  as  such,  or  against  the  individual  members  composing  it.     In 
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the  former  case,  he  can  levy  only  on  the  property  of  the  association;  in 
the  latter,  execution  \rill  go  against  individual  property.  Id. 
41.  Voluntary  Associatiok  —  LiABtLrrY  of  Members.  —  The  defendants, 
with  others,  associated  themselves  under  thu  name  of  the  Bridgeport 
Co-operative  Association,  unincorporated,  and  established  a  retail  meat 
market.  Their  purpose  was  to  sell  to  any  person  who  would  buy,  re- 
gardless of  membership,  and  to  the  members  at  such  a  price  as  would 
relieve  them  from  paying  at  least  one  middle-man's  profit.  No  profits 
were  anticipated  beyond  payment  of  the  expenses  of  management. 
The  members  held  meetings  and  elected  officers,  and  the  latter  employed 
the  defendants  as  managers  to  conduct  the  business.  As  such  man- 
agers they  bought  and  sold,  paying  the  receipts  to  the  treasurer.  Held, 
that  the  individual  members  of  the  association  were  liable  for  goods 
sold  to  the  association,  upon  request  of  the  managers,  although  they 
never  held  themselves  out  as  partners,  or  as  being  liable  as  individuals, 
for  the  obligations  of  the  association.  Id. 
See  Common  Carriers;  Jurisdiction,  9,  10;  Mortoaqes;  Rsceivebs. 

COSTS. 
See  Attorneys  at  Law. 

CO-TENANCY. 

1.  Tenant  in  Common  cannot  Acquire  Right  of  Homestead  to  Govern- 

ment Land  of  which  he  is  in  possession  for  himself  and  his  co-tenants. 
Reinhart  v  .  Bradshaw,  886. 

2.  Sole  Use  and  Occupation  of  Common  Property  by  One  Tenant  in 

Common  does  not  create  the  relation  of  landlord  and  tenant  between  him 
and  his  co-tenant,  nor  render  him  liable  for  rent,  whether  the  property 
be  real  or  personal.     Hamhyw.  Wall,  2\S. 

COUNTIES. 
Where  County  is  Empowered  by  Statute  to  purchase  and  hold  lands 
lying  within  its  own  limits,  it  may  take  and  hold  property  for  a  public  or 
charitable  purpose,  though  the  deed  is  taken  for  some  purpose  not  pre- 
viously pointed  out  or  authorized  by  statute.     Raley  v.  Umatilla  Co.,  142. 
See  Conditions,  1. 

COVENANTS. 
See  Vendor  and  Vbndbs. 

CRIMINAL  LAW. 

1.  Prisoner  is  in  Jeopardy  in  Criminal  Case,  when  in  a  court  of  competent 

jurisdiction  a  jury  is  impaneled  and  sworn  to  try  him  under  an  indict- 
ment sufficient  in  form  and  substance  to  sustain  a  conviction,  lie  is 
then  entitled  to  a  verdict  which  will  bar  further  prosecution  for  tl»e 
same  ofiFense,  and  an  unnecessary  discharge  of  the  jury  without  his  con- 
sent does  not  deprive  him  of  the  right  to  the  bar.     Stale  v.  Ward,  213. 

2.  Consent  of  Prisoner  thai  Jury  may  Separate  during  Recess  of  Court 

is  not  a  consent  that  one  of  the  jurors  may  absent  himself  and  necessi- 
tate the  discharge  of  the  jury.     Id. 

3.  Defendant  has  not  been  in  Jeopardy  by  Any  Proceeding  Short  or 

Verdict  or  Judgment,  where  the  indictment  was  so  defective  that  the 
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defendant,  if  found  guilty,  would  have  been  entitled  to  have  the  jndg. 
ment  entered  thereon  reversed  for  error.     Id. 

4.  Evidence.  —  All  Confessions  abe  Prima  Facib  Involuntabt  and  inad- 
missible, and  can  be  rendered  admissible  only  by  showing  that  they  are 
voluntary,  and  not  constrained.     Amoa  v.  State,  682. 

6.  It  will  be  Assumed  that  Intention  was  to  Charge  but  One  Of- 
fense, where  all  the  counts  in  an  information  are  manifestly  based  upon 
one  and  the  same  transaction.     State  v.  Glidden,  23. 

6.  Combination  of  Two  or  More  Persons  to  Commit  Crimb  or  Misde- 

meanor, or  to  effect  a  lawful  purpose  by  unlawful  means,  is  itself  an 
offense.     Id. 

7.  It  is  Criminal  Offense  for  two  or  more  persons,  corruptly  or  maliciously, 

to  confederate  and  agree  together  to  deprive  another  of  his  liberty  or 
property.     Id. 

8.  Acts  of  Persons  in  Combining  Together  to  Intimidate  Employer, 

and  to  compel  him  against  his  will  to  discharge  his  workmen,  and  em- 
ploy such  other  persons  as  the  conspirators  should  name,  fall  within 
the  prohibition  of  the  Connecticut  act  of  1878,  chapter  92,  which  sub- 
jects to  a  fine  or  imprisonment  "  every  person  .who  shall  threaten  or  use 
any  means  to  intimidate  any  person,  to  compel  such  person,  against  his 
will,  to  do  or  abstain  from  doing  any  act  which  such  person  has  a  legal 
right  to  do,  or  shall  persistently  follow  such  person  in  a  disorderly 
manner,  or  injure  or  threaten  to  injure  his  property,  with  intent  to 
intimidate  him. "    Id. 

9.  Conspiracy  —  Corrupt  and  Malicious  Conduct.  —  An  information  al- 

leged that  the  defendants  conspired  to  threaten  and  use  means  (the  boy- 
cott) to  intimidate  the  Carrington  Publishing  Company,  to  compel  it, 
against  its  will,  to  abstain  from  doing  an  act  (to  keep  in  its  employ  work- 
men of  its  own  choice)  which  it  had  a  legal  right  to  do,  and  to  do  an  act 
(employ  the  defendants  and  such  persons  as  they  should  name)  which  it 
had  a  legal  right  to  abstain  from  doing:  held,  that,  looking  at  the  trans- 
action as  it  appeared  on  the  face  of  the  information,  the  defendants'  pur- 
pose was  to  deprive  the  publishing  company  of  its  liberty  to  carry  on  its 
business  in  its  own  way,  although  in  doing  so  it  interfered  with  no  right 
of  the  defendants;  the  motive  was  to  gain  an  advantage  unjustly  and  at 
the  expense  of  others,  and  therefore  tlie  act  was  legally  corrupt;  and  aa 
a  means  of  accomplishing  the  purpose,  the  parties  intended  to  harm  the 
publishing  company,  and  therefore  it  was  malicious.     Id. 

10.  Id. — Crime  in  Oppressing  Workmen.  — The  information  further  alleged 
that  another  purpose  of  the  defendants  was  to  injure  and  oppress  cer- 
tain workmen  of  the  publishing  company:  held,  that  a  crime  was 
charged,  within  the  contemplation  of  the  statute.     Id. 

11.  Id. — Crime  IN  Extorting  Money. — The  information  also  alleged  that 
one  object  of  the  defendants  was  to  extort  money  from  the  publishing 
company  by  unlawful  means:  held,  that  a  crime  was  charged.     Id. 

12.  Id.  —  Wholesale  Boycotting.  —  It  was  charged  that  the  defendants  not 
only  attempted  to  injure  the  publishing  company,  but  also  contem- 
plated tlie  "wholesale  boycotting"  of  all  the  patrons  of  that  company: 
held,  that  such  conduct  must  be  regarded  as  prima  facie  malicious  and 
corrupt.     Id. 

13.  Id.  — Term  "  Boycott  "  Defined.  —  The  means  by  which  it  is  generally 
sought  to  accomplish  a  boycott  are  not  only  unlawful,  but  are  in  some 
degree  criminal.     Id. 
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14.  Id.  — ADutasiBiLiTT  in  Evidence  or  Declarations  of  Co-conspirator. 
—  One  of  the  conspirators,  not  a  defendant,  made  declarations  to  a  work- 
man in  the  employ  of  the  publishing  company,  that  if  they,  the  conspi- 
rators, had  another  battle,  the  publishing  company  would  have  to  pay 
the  expenses  of  the  boycott.  The  purpose  was  to  induce  the  workman 
to  join  the  conspiracy.  Held,  that  the  declarations  might  be  regarded  as 
acts  in  the  prosecution  of  the  object  of  the  conspiracy,  and  as  such  they 
were  admissible.     Id. 

15.  Id.  —  Evidence,  Relevancy  of.  —  After  the  introduction  of  evidence  to 
prove  that  the  defendant  Glidden  had  been  active  in  attempting  to 
induce  the  public  not  to  patronize  the  publishing  company,  a  witness 
testified  that  he  saw  two  persons,  one  of  whom  was  Glidden,  walk- 
ing up  and  down  one  of  the  most  frequented  streets,  in  company  and 
close  together,  and  that  from  between  them  copies  of  a  circular  urging 
the  public  to  boycott  the  publishing  company  were  from  time  to  time 
dropped  on  the  sidewalk,  but  the  witness  was  unable  to  say  which  of 
the  two  dropped  them:  held,  that  the  testimony  was  properly  ad- 
mitted, and  upon  that  evidence  the  jury  might  well  find  that  Glidden 
distributed  the  circulars.     Id. 

16.  Id.  —  Evidence  as  to  What  was  Done  in  Former  Boycott.  —  The  same 
defendants  had  previously  been  active  in  boycotting  a  paper  called  the 
News;  and  it  appeared  that  in  carrying  out  the  conspiracy  against  th» 
publishing  company  frequent  reference  was  made  to  the  News  boy- 
cott, the  conspirators  proclaiming  their  purpose  to  pursue  the  same 
general  policy  against  the  publishing  company,  including  a  demand  that 
the  expenses  should  be  paid:  held,  that  the  effect  of  the  references  to 
the  News  boycott  was  a  threat,  and  to  enable  the  jury  to  appreciate 
the  full  force  of  the  threat,  evidence  was  admissible  to  show  what  was 
done  in  that  case.     Id. 

17.  Id.  —  Evidence  Properly  Excluded.  — A  witness  for  the  state  testified 
to  an  interview  which  he  had  with  the  proprietors  of  the  News,  relative 
to  the  payment  of  expenses  by  them.  On  cross-examination  the  witness 
Vas  asked  to  state  what  the  defendant  Glidden  had  said  to  him  in  regard 
to  the  same  matter  at  a  subsequent  time,  the  state  having  made  no  allu- 
sion to  it  on  the  direct  examination.  Held,  that  the  evidence  was  inad- 
missible.    Id. 

18.  Id.  — Testimony  of  Co-conspirator,  not  Defendant.  —  One  of  the  con- 
8j)irators,  not  a  defendant,  was  called  by  the  state  for  the  purpose  of  prov- 
ing that  ho  had  printed  circulars  used  by  the  defendants  in  the  boycott 
of  the  publishing  company.  The  witness  declined  to  testify,  on  th© 
ground  that  his  testimony  would  tend  to  criminate  himself.  The  judge 
of  another  court  was  then  called  to  testify  what  the  witness  had  sworn 
to  in  reference  to  the  matter  on  the  trial  of  another  case  before  him. 
Held,  that  the  testimony  was  properly  admitted.     Id. 

19.  Id.  —  Admissions  of  Conspirators.  —  A  witness  for  the  state  testified  that 
she  overheard  a  conversation  among  five  or  six  printers,  members  of  the 
Typographical  Union,  which  commenced  the  boycott,  and  among  whom 
was  one  of  the  defendants,  the  others  not  identified,  in  which  it  was 
stated,  but  by  whom  she  could  not  say,  that  they  were  paying  fifty  cents 
a  week  for  the  expenses  of  the  boycott,  and  that  it  would  be  paid  for 
by  the  publishing  company:  Ittld,  that  the  evidence  was  admissible, 
not  only  against  the  defendant,  who  was  present,  but  against  the  other 
defendants  as  well.     Id. 
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20.  Distinction  bbtwkbn  Accessaries  bbfoke  the  Pact  and  Principau[| 
ia  abolished  by  the  statutes  of  Illinois.    Spies  v.  People,  320. 

21.  Accessaries  before  the  Fact  mat  be  Indicted  and  Punished  ab 
Principals,  under  the  statutes  of  Illinois.     Id. 

22.  Those  Who  Advise,  Encourage,  Aid,  or  Abet  the  Killing  of  Ab- 
OTtaiER  are  as  guilty  as  though  they  took  his  life  with  their  own  hands. 
Id. 

23.  Ordinary  Law  of  Conspiracy  ls  Applicable  to  Persons  who  have 
formed  a  common  purpose  and  are  united  in  a  common  design  to  aid 
and  encourage  the  murder  of  another.     Id. 

24.  The  International  Workingmen's  Association  of  Chicago  was  an 
Unlawful  Conspiracy.  Its  purpose  was  unlawful,  because  it  included 
a  social  revolution,  by  which  the  right  of  individuals  to  own  property 
should  be  destroyed,  and  war  should  be  made  upon  the  police  and  militia 
as  the  defenders  and  protectors  of  the  right  of  property.  Its  methods 
were  also  unlawful,  because  they  involved  the  arming  and  drilling  of 
groups  of  men,  in  violation  of  the  laws  of  the  state.     Id. 

26.  Evidence.  —  Acts  and  Declarations  of  One  of  Several  Persons  who 
have  combined  to  commit  a  crime,  if  done  or  made  in  furtherance  of  the 
common  design,  are,  in  contemplation  of  law,  the  acts  and  declarations 
of  all.     Id. 

26.  A  Conspiracy  to  Commit  a  Crime  may  be  Consummated,  and  the  con- 
spirators become  guilty  thereof,  although  the  plan  is  not  executed  in 
exact  accordance  with  the  original  conception.  Hence,  if  A  hire  B  to 
shoot  C  at  a  certain  hotel,  but  C,  seeing  B  enter  another  hotel  on  the 
same  night,  shoots  him  there,  A  is  guilty  of  aiding,  abetting,  advising, 
and  encouraging  the  shooting  of  C.     Id. 

27.  Proof  of  Conspiracy.  —  Common  Design  is  the  Essence  of  the  charge 
of  conspiracy;  but  it  is  not  necessary  to  prove  that  the  defendants  came 
together,  and  actually  agreed  in  terms  to  have  that  design,  and  to  pursue 
it  by  common  means.  If  it  be  proved  that  they  pursued,  by  their  acts, 
the  same  object,  often  by  the  same  means,  one  performing  one  part  and 
another  another  part  of  the  same,  so  as  to  complete  it,  with  a  view  to 
the  attainment  of  the  same  object,  a  jury  will  be  justified  in  the  con- 
clusion that  they  were  engaged  in  a  conspiracy  to  effect  that  object.    Id. 

28.  Murder  is  the  Unlawful  Killing  of  a  Human  Being  in  the  peace  of 
the  people,  with  malice  aforethought,  either  express  or  implied.     Id. 

29.  Malice  is  Always  Presumed,  where  one  person  deliberately  injures  an- 
other. It  is  the  deliberation  with  which  an  act  is  performed  that  gives 
it  character.  It  is  the  opposite  of  an  act  performed  under  uncontrol- 
lable passion,  which  prevents  all  deliberation  or  cool  reflection  in  form- 
ing a  purpose.     Id. 

30.  Malice  and  Deliberation  are  Properly  Inferred  against  one  who 
manufactures  a  bomb  or  other  implement  with  the  intent  that  it  shall 
be  used  in  killing  another  person,  although  he  does  not  know  by  nor 
upon  what  particular  individual  it  may  be  used,  if  the  intent  is  that  it 
shall  be  so  used  by  some  member  of  a  particular  class  of  persons  upon 
some  member  of  another  class  of  persons.  When  a  person  of  the  latter 
class  is  killed,  the  guilt  is  the  same  as  though  he  had  been  specially 
designated  by  name  as  the  victim.     Id. 

81.  Murder  in  Execution  of  Common  Design. — If  persons  combine  to  stand 
by  one  another  in  a  breach  of  the  peace,  with  a  general  resolution  to  re- 
sist aU  opposers,  and  in  the  execution  of  their  design  a  murder  is  com- 
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mitted,  all  are  equally  principals  in  the  murder,  though  at  the  time  of 
the  act  some  of  them  were  at  such  a  distance  as  to  be  out  of  view,  if  the 
murder  is  iu  furtherance  of  the  common  design.     Id. 

32.  Peksons  Entekinq  into  a  Conspiracy,  Prbviouslt  Formed,  are  deemed 
in  law  parties  to  all  acts  done  by  other  parties,  before  or  afterwards,  in 
furtherance  of  the  common  design.  It  is  therefore  unnecessary  to  prove 
that  a  person  accused  of  conspiracy  to  commit  a  crime  was  one  of  those 
with  whom  the  conspiracy  originated,  or  that  he  met  with  the  others 
during  the  process  of  the  concoction.     Id. 

83.  One  Who  Inflames  the  Minds  of  Others,  and  Induces  Them  by  vio- 
lent means  to  do  an  illegal  act,  is  guilty  of  such  act,  though  he  takes  no 
other  part  therein.  If  he  contemplated  the  result,  he  is  answerable, 
though  it  is  produced  in  a  manner  diflferent  from  that  contemplated  by 
him.  If  he  awoke  into  action  an  indiscriminate  power,  he  is  responsible. 
If  he  gave  directions  vaguely  and  incautiously,  and  the  person  receiving 
them  acted  according  to  what  ho  might  have  foreseen  would  be  the  un- 
derstanding, he  is  responsible.     Id. 

34.  One  Inflaming  the  Minds  of  Others  through  the  "Newspaper  Organ 

of  a  society  to  which  they  belong  is  as  answerable  in  a  criminal  prosecu- 
tion as  though  he  had  so  inflamed  them  by  spoken  words.    Id. 

35.  Where  Publications  Made  in  a  Newspaper  Advising  and  iNcmNo 
persons  to  commit  a  crime  are  almost  immediately  succeeded  by  the 
commission  of  such  crime,  the  jury  are  at  liberty  to  consider  such  publi- 
cations in  connection  with  all  the  other  facts  and  circumstances  of  the 
case,  and  as  a  part  of  those  facts  and  circumstances,  with  a  view  of  de- 
termining whether  the  persons  responsible  for  the  publications  did  or 
did  not  join  in  a  conspiracy  to  commit  such  crime.     Id. 

36.  A  Conspiracy  is  a  combination  of  two  or  more  persons  by  some  concerted 
action  to  accomplish  some  criminal  or  unlawful  purpose  by  criminal  or 
unlawful  means.  The  accused  need  not  be  an  original  contriver  of  the 
mischief.  He  may  become  a  partaker  in  it  by  joining  the  others  while 
it  is  being  executed.  If  he  concurs,  no  evidence  of  an  agreement  to 
concur  is  necessary.     Id. 

37.  A  Conspiracy  may  be  Proved  by  Circumstantial  Evidence;  in  other 
words,  the  joint  assent  of  minds,  like  all  other  parts  of  a  criminal  case, 
may  be  established  as  an  inference  of  the  jury  from  other  facts  proved. 
Id. 

38.  One  Who  Lends  Himself  to  the  Execution  of  a  Conspiracy  by  Par- 
ticipating IN  A  Joint  Attack  on  others,  in  the  course  of  which  he 
uses  a  deadly  weapon  without  known  efiect,  but  one  of  his  fellow-con- 
spirators kills  one  of  the  persons  attacked  by  throwing  a  bomb,  is  as 
guilty  of  murder  as  is  the  thrower  of  the  bomb,  because  all  the  conspira- 
tors had  a  murderous  intent,  and  were  all  using  deadly  weapons  in  pur- 
suance of  a  common  design  to  destroy  life.     Id. 

39.  One  Who  Personally  Takes  No  Part  in  an  Offense  is  Nevertheless 

Guilty  of  it  if  he  purposely  excited  another  to  commit  it,  as  where  he, 
by  haranguing  people,  inflamed  them  to  a  riot  or  other  crime.     Id. 

40.  If  One  Makes  Speeches  to  Excite  and  Inflame  Others  there  Assem- 
bled to  the  number  of  three  or  more,  with  a  view  to  incite  them  to  acta 
of  violence,  and  if  that  same  meeting  is  so  connected  in  point  of.  circum- 
stances with  a  subsequent  riot  that  the  latter  cannot  reasonably  be  sev- 
ered from  the  incitement  used,  he  is  guilty  of  riot,  though  not  present 
when  it  occurs.     It  is  a  question  for  the  jury  whether  the  riot  that  took 
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place  was  so  connected  with  the  inflammatory  language  that  they  cannot 
reasonably  be  separated  by  time  or  other  circumstances.     Id. 

41.  Any  Act  of  One  ok  Several  CoNSPrRATORS  in  the  Prosecution  o» 
THEIR  Enterprise  is  considered  the  act  of  all.    Id. 

43..  A  Principal  in  the  Crime  gb"  Murder  need  not  be  Specifically  a 
Party  to  the  Killing,  if  he  is  present  and  consenting  to  the  assem- 
blage by  which  it  is  perpetrated  in  pursuance  of  the  common  design.  Id. 

43.  One  may  be  Guilty  of  a  Wrong  Which  He  did  not  Specifically  In- 
tend if  it  came  naturally  or  even  accidentally  through  some  other  specific 
or  a  general  evil  purpose.  Therefore,  when  persons  combine  to  do  an  un- 
lawful thing,  if  the  act  of  one  proceeding  or  growing  out  of  the  common 
plan  terminates  in  a  criminal  result,  though  not  the  particular  result 
meant,  all  are  liable.     Id. 

44.  Absence  of  Special  Malice  against  the  Person  Slain,  or  of  deliberate 
intention  to  hurt  him,  if  the  killing  was  committed  in  the  prosecution  of 
an  original  unlawful  purpose,  will  not  exonerate  any  of  the  conspira- 
tors from  the  guilt  of  him  who  gave  the  fatal  blow.     Id. 

45.  Each  Conspirator  is  Responsible  for  the  Means  Employed  by  Any 
OF  HIS  Fellow-conspirators  in  accomplishing  the  unlawful  purpose  in 
which  all  are  engaged,  where  the  means  to  be  used  in  the  furtherance'  of 
such  purpose  are  not  previously  specifically  agreed  upon  or  understood. 
Id. 

46.  Each  Conspirator  is  Presumed  to  have  Assented  to  the  Doing  op 
Whatever  would  reasonably  or  probably  be  neceasary  to  accomplish  the 
objects  of  the  conspiracy,  even  to  the  taking  of  life,  where  the  objects  of 
the  conspiracy  are  to  do  such  unlawful  acts  as  will  probably  result  in 
the  unlawful  taking  of  human  life.     Id. 

47.  The  International  Workingmen's  Association  of  Chicago  was  an  Il- 
legal Organization,  engaged  in  making  bombs  and  drilling  with  arms 
for  the  unlawful  purpose  of  attacking  the  police  if  the  latter  should  assume 
to  do  their  duty  in  the  protection  of  the  public  peace.  Its  members 
were  conspirators,  and  by  their  act  of  conspiring  together  they  jointly 
assumed  to  themselves,  as  a  body,  the  attribute  of  individuality,  so  far 
as  regards  the  prosecution  of  the  common  design.     Id. 

48.  Evidence.  —  The  Utterances  of  Newspapers  and  Speakers  are  Ad- 
missible IN  Evidence  against  persons  on  trial  for  murder,  to  show  the 
intentions  and  purposes  of  a  society,  when  it  appears  that  such  persons 
were  members  of  such  society,  and  that  such  speakers  and  newspapers 
were  the  spokesmen  and  organs  thereof.     Id. 

49.  Evidence. — The  Acts  and  Declarations  or  Parties  to  a  General 
Conspiracy  are  admissible  in  evidence,  if  they  precede  and  lead  up  to  a 
special  plot  or  conspiracy  in  the  prosecution  of  which  a  crime  is  com- 
mitted.    Id. 

60.  Evidence.  —  A  Book  may  be  Admitted  in  Evidence  against  defendants 
on  trial  for  murder  of  a  policeman,  when  it  appears  that  it  was  circu- 
lated by  an  organization  of  which  they  were  members,  and  was  one  of 
the  methods  by  which  the  organization  instructed  and  advised  its  mem- 
bers to  get  ready  for  the  murder  of  the  police.  When  the  leaders  of  the 
organization  thus  used  the  book,  they  adopted  it  as  a  manual  of  tactics, 
and  it  became  a  book  of  their  written  advice  and  instruction  to  their  fol- 
lowers; and  was  competent  evidence  to  establish  the  purposes  and  ob- 
jects which  they  had  in  view,  and  the  methods  by  which  they  proposed 
to  accomplish  those  objects.     Id. 
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BL  Ceoss-examikation.— A  Letter  Written  to  and  Received  by  a  Defend- 
ant on  trial  for  murder  is  properly  received  in  evidence  against  him,  as 
part  of  his  cross-examination  as  a  witness  on  his  own  behalf,  if  it  tends  to 
test  the  sincerity  of  a  claim  made  by  him  on  his  direct  examination  that 
he  had  no  serious  or  unlawful  object  in  view  in  keeping  dynamite  and 
other  articles,  or  to  show  that  he  and  its  author  were  engaged  in  the 
business  of  supplying  dynamite  to  discontented  laboring  men.     Id. 

62.  On  Cross-examination  of  Person  on  Trial  fob  Murder,  who  has  oflfered 

himself  as  a  witness  to  disprove  the  charge  made  against  him,  he  cannot 
refuse  to  answer  a  question  on  the  ground  that  by  so  doing  he  will  crim- 
inate himself.  To  affect  his  credibility  he  may  also  be  asked  whether  he 
has  been  concerned  in  other  crimes,  part  of  the  same  system.     Id. 

63.  Evidence. —  Bombs,  and  Cans  Containing  Dynamite  and  Prepared 
WITH  Contrivances  for  exploding  it,  are  receivable  in  evidence  against 
persons  charged  with  murder  committed  by  throwing  a  bomb  among 
policemen,  in  pursuance  of  a  conspiracy,  as  specimens  of  the  kind  of 
weapons  the  defendants  and  their  associates  were  preparing,  and  as  show- 
ing the  malice  and  evil  heart  which  the  intended  use  of  such  weapons  in- 
dicated. The  jury  have  a  right  to  see  them  for  the  further  purpose  of 
comparing  them  with  the  descriptions  of  the  bomb  by  which  the  deceased 
was  killed,  with  a  view  of  determining  whether  it  was  made  by  any  of 
the  defendants.  Bombs  and  cans  found  buried  near  one  of  the  designated 
meeting-places  of  the  conspirators  are  also  admissible  for  the  purpose  of 
showing  the  nature  and  character  of  the  conspiracy,  and  its  connection 
with  the  events  which  transpired  on  the  night  appointed  for  the  meeting. 
Though  the  bombs  and  cans  are  not  shown  to  have  been  placed  by  the 
defendants  at  the  place  where  they  were  found,  it  was  for  the  jury  to 
say  whether,  under  all  the  circumstances,  any  others  than  the  members 
of  the  conspiracy  had  undertaken  to  make  such  weapons  or  knew  anything 
about  them.     Id. 

64.  The  Declarations  of  a  Conspirator  Which  may  be  Received  in  Evi- 
dence AGAINST  his  Co-conspirators  must  be  restricted  to  such  as  are 
made  in  furtherance  of  the  common  design.  Declarations  which  are 
merely  narrative  as  to  what  has  been  or  will  be  done  are  competent 
evidence  only  against  those  by  or  in  whose  presence  they  were  made. 
Id. 

65.  That  the  Acts  and  Declarations  of  One  Conspiratob  were  Received 
IN  Evidence  against  the  Others  before  proof  of  the  conspiracy  or  of 
their  connection  with  it  was  made  is  immaterial,  if,  from  the  whole  evi- 
dence received  at  the  trial,  such  conspiracy  and  their  connection  with  it 
is  shown  to  have  existed.  The  order  in  which  the  evidence  may  be  re- 
ceived is  largely  within  the  discretion  of  the  trial  judge.  The  prosecutor 
may  either  prove  the  conspiracy,  which  renders  the  acts  of  the  conspira- 
tors admissible  in  evidence,  or  he  may  prove  the  acts  of  the  different 
persons,  and  thus  prove  the  conspiracy.  Ihe  term  "acts  "  as  here  used 
includes  written  correspondence  and  other  papers  relative  to  the  main 
design.     Id. 

66.  Identity  of  Person  Who  Threw  a  Bomb  by  Which  Another  was 
Killed  need  not  be  established  on  a  trial  for  murder,  if  it  sufficiently 
appears  that  he  and  the  defendants  on  trial  were  all  members  of  a  con- 
spiracy to  unlawfully  resist  the  officers  of  the  law,  and  that  he  threw 
■ach  bomb  in  pursuance  of  the  conspiracy  and  in  furtherance  of  the  com- 
mon object.  Id. 
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67.  Membership  in  a  Cokspikacy  mat  be  Proved  wituottt  Showiko  th» 
Name  or  Description  op  the  Alleged  Member.  Hence,  where  eer- 
eral  persons  are  on  trial  for  murder,  and  the  act  causing  the  death  of  the 
deceased  was  committed  by  another  jjerson,  with  whom  it  is  claimed  that 
the  defendants  conspired  to  commit  such  murder,  the  fact  that  he,  though 
his  name  and  personal  description  are  unknown,  was  a  member  of  such 
conspiracy,  is  sufiBciently  established  by  evidence  tending  to  show  that  he 
threw  a  bomb  made  by  an  agent  of  the  conspiracy,  obtained  from  a  place 
where  only  a  member  could  have  obtained  it,  and  at  a  time  when  no  one 
but  a  member  would  have  sought  it;  and  that  he  threw  it  at  a  meeting 
appointed  by  the  conspiracy,  from  the  midst  of  a  company  of  persons 
belonging  to  the  conspiracy,  upon  the  happening  of  a  contingency  pro- 
vided for,  and  as  part  of  an  attack  planned  by  the  conspiracy.     Id. 

68.  One  may  be  Accessary  to  an  Unknown  Principal  in  the  perpetration 
of  a  crime.  If  the  principal  felon  is  unknown,  the  indictment  of  the  acces- 
sary may  state  it  accordingly.  If  there  are  two  counts  in  the  indict- 
ment, one  charging  the  principal  to  be  known  and  the  other  charging 
him  to  be  unknown,  it  is  sufficient  if  either  is  proved.     Id. 

69.  Charginq  Accessary  as  Principal.  —  Under  the  statutes  of  Illinois,  one 
who,  not  being  present  aiding,  abetting,  or  assisting,  hath  advised,  en- 
couraged, aided,  or  abetted  the  perpetration  of  a  crime,  may  !Te  indicted 
and  punished  as  a  principal.  The  indictment  against  him  need  not  say 
anything  about  his  having  abetted  either  a  known  or  an  unknown  prin- 
cipal.    Id. 

60.  The  Instructions  Given  to  the  Jury  must  be  Considered  as  a  Whole. 
If  the  appellate  court  can  see  that  an  instruction,  although  not  stat- 
ing the  law  correctly,  is  qualified  by  others,  so  that  the  jury  were  not 
likely  to  be  misled,  the  error  will  be  obviated.  This  rule  does  not  con- 
travene the  rule  that,  in  a  criminal  case,  material  error  in  (me  instruc- 
tion calculated  to  mislead  is  not  cured  by  a  subsequent  contradictory 
instruction.    Id. 

61.  Guilt  of  Murder  Arising  from  General  Advice.  — If  the  defendants, 

as  a  means  of  bringing  about  a  social  revolution,  and  as  a  part  of  a  larger 
conspiracy  to  effect  such  revolution,  also  conspired  to  excite  classes  of 
workingmen  in  a  city  to  sedition,  tumult,  and  riot,  and  to  the  use  of 
deadly  weapons  and  taking  of  human  life,  and  for  the  purpose  of  pro- 
ducing such  tumult,  riot,  use  of  weapons,  and  taking  of  life,  advised  and 
encouraged  such  classes  by  newspaper  articles  and  speeches  to  murder 
the  authorities  of  the  city,  and  a  murder  of  a  policeman  resulted  from 
such  advice,  then  the  defendants  are  responsible  therefor,  and  guilty  of 
the  crime  of  murder.    Id. 

62.  Reasonable  Doubt.  — When  instructing  jurors  upon  the  subject  of  rea- 
sonable doubt,  it  is  not  error  for  the  court  to  say  to  them:  "  You  are  not 
at  liberty  to  disbelieve  as  jurors  if  from  the  evidence  you  believe  as 
men. "    Id. 

63.  Under  a  Statute  Declaring  that  Juries  in  All  Criminal  Cases 
shall  be  Judges  of  the  Law  and  Fact,  the  court  may  tell  the  jurors 
that  if  they  can  say  upon  their  oaths  that  they  know  the  law  better 
than  the  court,  they  have  the  right  to  do  so,  but  that  before  saying  this, 
upon  their  oaths,  it  is  their  duty  to  assure  themselves  that  they  are  not 
acting  from  caprice  or  prejudice,  and  to  reflect  whether  from  their  study 
«nd  experience  they  are  better  qualified  to  judge  of  the  law  than  th« 
ooort.    Id. 
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64.  A  Conspiracy  to  Bring  about  a  Change  of  Govxrnment  1)y  peaceful 
means  if  ])Oo3ible,  but  if  necessary,  by  a  resort  to  force,  is  unlawful.    Id, 

65.  Anarchists.  —  It  is  not  Error  to  Refuse  to  Instruct  a  Jury,  that 
"  it  cannot  be  material  that  the  defendants,  or  some  of  them,  are  or  may 
be  socialists,  communists,  or  anarchists,"  when  the  defendants  are  on 
trial  for  murder,  and  there  is  evidence  tending  to  show  that  such  mur- 
der was  committed  in  the  prosecution  of  a  conspiracy  to  resist,  and  if 
necessary  to  kill,  members  of  the  police  or  militia,  as  the  representatives 
of  law  and  government.  The  fact  that  defendants  were  anarchists  may 
properly  be  considered  by  the  jury,  in  connection  with  all  the  other  cir- 
cumstances of  the  case,  with  a  view  of  showing  what  connection,  if  any, 
the  defendants  had  with  the  conspiracy,  and  what  were  their  motives  in 
joining  it.     Id. 

66.  Throwing  a  Dynamite  Bomb  into  a  Body  of  Policemen  cannot  be 
Excused  on  the  ground  that  they  have,  in  excess  of  their  authority, 
given  an  order  for  persons  there  assembled  to  disperse,  and  the  bomb- 
thrower,  being  a  member  of  the  assemblage,  adopts  this  mode  of  resist- 
ing the  invasion  of  his  rights.     Id. 

67.  Instructions  as  to  the  Form  of  Verdict  cannot  be  Complained  of, 
unless  the  counsel  for  the  accused  prepared  an  instruction,  indicating 
such  form  as  they  deemed  to  bo  correct,  and  asked  the  trial  court  to 
give  it,  where  the  court,  at  the  request  of  defendants,  instructed  the 
jury  that,  under  an  indictment  for  murder,  the  accused  might  be  found 
guilty  of  manslaughter,  and  that  it  was  their  duty  to  so  find,  if  they 
believed  that  the  defendants,  or  any  of  them,  were  guilty  of  manslaugh- 
ter.    Id. 

68.  Jury  Trial.  —  By  Accepting  a  Juror  while  the  Accused  have  Un- 
used Peremptory  Challenges,  they  are  estopped  from  complaining 
that  he  was  not  impartial.     Id. 

69.  Jury  Trial.  —  Error  of  the  Court  in  Overruling  a  Challenge  for 
Cause  will  not  be  reviewed  in  the  appellate  court,  if  the  defendant,  hav- 
ing any  unused  peremptory  challenges  at  the  time,  uses  them  to  exclude 
from  the  jury  the  person  so  challenged  for  cause,  though  during  the  sub- 
sequent progress  of  the  cause  all  the  defendant's  peremptory  challenges 
are  exhausted  before  a  full  jury  is  finally  obtained.  No  objections  will 
be  considered,  unless  made  to  jurors  who  tried  the  case.     Id, 

70.  Jury  Trial.  —  A  Juror  is  not  Disqualified,  under  the  statutes  of  Illi- 
nois, to  try  a  criminal  case  because  he  has  an  opinion,  based  upon  rumor 
or  newspaper  statements,  if  he  has  expressed  no  opinion  concerning  the 
truth  of  such  rumors  or  statements,  and  swears  that  he  can  fairly  and 
impartially  render  a  verdict  in  the  case,  in  accordance  with  the  law  and 
the  evidence.     Id. 

71.  JuBY  Trial.  —  Statute  is  not  Unconstitutional  which  declares  that,  in 
any  trial  of  a  criminal  cause,  the  fact  that  a  person  called  as  a  juror  has 
formed  an  opinion  or  impression,  based  upon  rumor  or  newspaper  state- 
ments (about  the  truth  of  which  he  has  expressed  no  opinion),  shall  not 
disqualify  him  to  serve  as  a  juror  in  such  case,  if  he  shall,  upon  oath, 
state  that  he  believes  he  can  fairly  and  impartially  render  a  verdict 
therein  in  accordance  with  the  law  and  the  evidence,  and  the  court  shall 
be  satisfied  of  the  truth  of  such  statement.  Such  statute  does  not  con- 
flict with  a  provision  of  the  constitution  guaranteeing  to  every  accused 
person  a  speedy,  public  trial,  by  an  impartial  jury.  It  merely  tends  to 
secure  intelligence  in  the  jury-box,  and  to  exclude  dense  ignorance 
therefrom.     Id. 


932  Index. 

72.  Jury  Trial.  —  Jurors  are  not  Disqualuted  bt  having  a  Prejudicb 
AGAINST  Socialists,  Communists,  and  Anarchists,  because  such  preju- 
dice is  merely  a  prejudice  against  crime;  and  a  prejudice  against  a 
crime,  or  against  mean  actions  or  dishonesty,  does  not  render  one  incom- 
petent to  act  as  a  juror.     Id. 

73.  Prejudice  against  Communism  or  Anarchism  does  not  Render  a  Ju- 
ror incapable  of  fairly  and  impartially  trying  the  issue,  whether  the  crime 
of  murder  has  been  committed  by  persons  who  are  claimed  to  be  com- 
munists and  anarchists.      Id. 

74.  Jury  Trial.  —  The  Same  Number  of  Peremptory  Challenges  must  be 
Conceded  to  the  State  of  Illinois,  under  its  statutes,  as  to  the  defend- 
ants, where  several  are  being  jointly .  tried  for  the  commission  of  the 
same  crime.    Id. 

76.  Granting  Separate  Trials  to  Persons  Jointly  Indicted  is  in  thb 
Discretion  of  the  court,  and  an  order  refusing  such  trial  will  not  be 
reviewed.     Id. 

76.  Intent  or  Purpose  to  Kill  at  Time  of  Commission  of  Act  is  Essen- 
tial to  constitute  the  crime  of  murder,  as  defined  by  sections  3  and  4 
of  the  Nebraska  Criminal  Code,  and  this  intent  must  be  specifically  and 
directly  averred  as  a  part  of  the  description  of  the  offense  in  every  in- 
dictment for  either  of  those  crimes.     S chaffer  v.  State,  274. 

77.  Requirements  of  Nebraska  Statute  are  not  Satisfied  by  an  averment 
in  an  indictment  for  murder  that  the  accused  "feloniously,  purposely, 
and  of  deliberate  and  premeditated  malice,"  did  make  an  assault  on  the 
deceased,  and  that  he  then  and  there  "feloniously,  purposely,  and  of 
his  deliberate  and  premeditated  malice,  did  shoot"  the  deceased  with  a 
gun  loaded  with,  etc.,  inflicting  on  him  a  mortal  wound,  of  which  he 
then  and  there  instantly  died.  In  such  case  the  indictment  does  not 
charge  murder,  because  the  intent  or  purpose  to  produce  death  is  no- 
where alleged.     Id. 

78.  Where  Indictment  for  Murder  under  Nebraska  Statute  Fails  to 
Allege  Intent  or  purpose  to  kill,  the  defect  is  not  cured  by  the  con- 
cluding words  of  the  indictment,  "and  so  the  grand  jurors  aforesaid," 
etc.,  do  find  and  say  that  the  accused  "did,  in  manner  and  form  afore- 
said, feloniously,  purposely,  and  of  his  deliberate  and  premeditated 
malice,  kill  and  murder  "  the  deceased.  Such  allegation  is  but  a  legal 
conclusion  of  the  grand  jury,  drawn  from  the  antecedent  averments  de- 
scriptive of  the  crime.     Id. 

79.  Concluding  Words  of  Instruction  to  Jury  on  Trial  of  Indictment 
FOR  Murder,  held  to  be  unnecessary,  and  their  omission  proper  in  the 
particular  case.     Id. 

80.  Jury  may  Find  Prisoner  Guilty  of  Murder  in  Second  Degree  for  a 
homicide  committed  by  means  of  poison,  for  the  reason  that  the  question 
of  degree  is  to  be  settled  by  them  under  the  statute  of  Nevada,  which 
provides  that  "all  murder  which  shall  be  perpetrated  by  means  of  poi- 
son, lying  in  wait,  torture,  or  by  any  other  kind  of  willful,  deliberate, 
and  premeditated  killing,  ....  shall  be  deemed  murder  of  the  first 
degree,  and  all  other  kinds  of  murder  shall  be  deemed  murder  of  the  sec- 
ond degree;  and  the  jury  before  whom  any  person  indicted  for  murder 
shall  be  tried  shall,  if  they  find  such  person  guilty  thereof,  designate  by 
their  verdict  whether  it  be  murder  of  the  first  or  second  degree."  State 
v.  Lindsey,  776. 

81.  Jury  have  Power  to  Fix  Crime  of  Murder  in  Second  Degree  when  it 
ought,  under  the  law  and  the  facts,  to  be  fixed  in  the  first  degree.    Id, 


82.  If  Jury  Fix  Crime  of  Mpbder  in  Second  Degree,  in  a  case  where  the 
law  and  the  facts  make  it  murder  in  the  first  degree,  it  is  an  error  in 
favor  of  the  prisoner,  of  which  the  law  will  not  take  any  cognizance,  and 
of  which  he  ought  not  to  complain.     Id. 

83.  Instructions  are  not  Erroneous  or  Misleading  when  they  are  to  the 
effect  that  if  poison  was  prepared  by  the  prisoner  with  suicidal  intent, 
and  was  negligently  exposed  in  such  a  place  and  manner  as  would  likely 
to  be  unconsciously  or  without  negligence  taken  by  the  decedent,  the 
prisoner  would  be  "liable  for  the  consequences,"  the  court  in  the  same 
connection  stating  correctly  what  the  consequences  would  be.     Id. 

84.  Evidence  —  Acts  of  Co-conspirators.  — Where  three  persons  were  pres- 
ent when  the  deceased  came  to  his  death  by  violence,  inflicted  by  one  or 
more  of  them,  the  others  aiding,  encouraging,  or  giving  countenance  to 
the  deed,  or  ready  to  assist  if  necessary,  whether  present  for  the  purpose 
by  preconcert,  or  entering  into  the  common  illegal  purpose  at  the  time, 
all  are  equally  guilty,  and  the  acts  of  each  may  be  proved  against  all,  or 
any  number  of  them;  and  the  existence  of  such  preconcert,  conspiracy, 
or  common  purpose,  is  for  the  jury  to  determine.    Amoa  v.  State,  682. 

85.  Criminal  Law  —  Charging  Jury  as  to  Murder  in  First  Degree. — 
It  is  not  error  to  charge  the  jury  that  the  four  elements  necessary  to  con- 
stitute murder  in  the  first  degree  under  the  Alabama  statute  (Code, 
sec.  4295)  are  all  embraced  in  the  words  "  formed  design,"  but  it  is  bet- 
ter to  charge  in  the  language  of  the  statute.     Id. 

86.  Criminal  Law.  —  To  Sustain  Plea  of  Self-defense  in  case  of  homi- 
cide, there  must  be  shown  a  present  pressing  necessity,  real  or  apparent, 
to  protect  the  life  of  the  defendant,  or  his  person  from  great  bodily  harm; 
he  must  not  be  the  aggressor  nor  provoke  nor  encourage  the  rencontre; 
and  he  must  retreat  from  the  combat,  if  there  be  a  mode  of  escape  con- 
sistent with  his  safety.  A  charge  asked  which  omits  either  of  these 
requisites  to  a  sufficient  hypothesis  may  be  properly  refused.  Brown  v. 
State,  685. 

87.  Same — Self-defense  —  Burden  of  Proof.  —  Use  of  Deadly  Weapon 
Raises  Presumption  of  Malice,  and  casts  on  the  defendant  the  bur- 
den of  repelling  such  presumption,  when  it  is  not  rebutted  or  overcome 
by  the  evidence  which  proves  the  killing.  The  onus  to  prove  a  present 
pressing  necessity,  real  or  apparent,  to  take  life  is  on  the  defendant;  but 
when  he  shows  this,  the  prosecution  may  avoid  the  eflfect  by  proving 
that  the  defendant  was  at  fault  in  bringing  on  the  difficulty,  or  could 
have  reasonably  escaped.  The  prosecution  holds  the  affirmative  of  these 
negative  propositions  of  the  plea  of  self  defense.     Id. 

88.  Criminal  Law  —  Larceny.  — Election  will  not  be  Compelled  where 
the  indictment  does  not  designate  a  particular  act,  and  there  is  evi- 
dence on  the  part  of  the  prosecution  tending  to  show  more  than  one  act; 
but  when  the  indictment  is  so  framed  as  to  be  adapted  to  the  different 
phases  which  the  evidence  may  present  of  a  single  transaction  particu- 
larly charged,  an  election  will  be  enforced.  The  principle  of  election  is 
applicable  only  when  there  is  evidence  of  separate  and  distinct  transac- 
tions.   Black  V.  State,  691. 

89.  Same.  —  Strong  Presumption  Arises,  on  Prosecution  for  Larcent, 
that  there  was  No  Felonious  Intent,  if  the  taking  was  open  and  notori- 
ous, and  there  was  no  subsequent  attempt  to  conceal  the  property,  and 
no  denial,  but  an  avowal  of  the  taking;  and  this  presumption  must  be 
repelled  by  clear  and  convincing  evidence  before  a  conviction  is  author- 
ized.    Id. 
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90.  Same  —  Reasonable  Doubt  as  to  Owneeship  of  Property  Alleged 
TO  be  Stolen.  —  If,  looking  at  all  the  evidence,  on  a  prosecution  for  the 
larceny  of  a  hog,  alleged  to  be  the  property  of  a  person  whose  name  is 
to  the  grand  jnry  unknown,  there  exists  a  reasonable  doubt  whether  the 
animal  found  in  the  defendant's  possession  belonged  to  himself  or  to 
some  other  person,  this  will  entitle  the  defendant  to  an  acquittal.    Id. 

91.  Embezzlement  by  Agent  or  Servant.  — A  mail-rider  in  the  service  of 
the  United  States  government  who  purloins  the  money  from  a  registered 
letter  in  a  mail-bag  is  not  the  agent  or  servant  of  the  person  who  sent 
the  letter,  within  the  terms  of  the  Alabama  Statute,  Code  of  188G,  sec- 
tion 3795,  punishing  embezzlement  by  an  agent  or  servant.  The  term 
"agent "or  "servant, "as  used  in  the  statute,  imports  the  correlative 
idea  of  a  principal  or  master,  and  implies  an  employment  by  virtue  of 
which  the  money  or  property  came  into  his  possession.  Brewer  v.  Slate, 
693. 

92.  Criminal  Law  —  Arson.  —  Phrase  "corn-crib  containing  corn,"  used  in 
an  indictment  for  arson,  includes  a  "corn -pen  containing  corn,"  as  the 
latter  words  are  used  in  the  Alabama  statute  (Sess.  Acts  1885,  p.  105)  de- 
fining arson  in  the  second  degree,  and  the  burning  is  arson  in  the  second 
degree.     Cook  v.  State,  688. 

93.  Same  —  What  Buildings  are  within  Curtilage  of  Dwelling-house. — 
Curtilage  Usually  Includes  yard,  garden,  or  field  which  is  near  to 
and  used  in  connection  with  the  dwelling.  Many  cases  arise  in  which  it 
can  be  affirmed,  as  matter  of  law,  that  a  given  house  or  structure  is  or  is 
not  within  the  curtilage;  but  where  the  testimony  is  indeterminate  in 
character,  the  question  is  properly  submitted  to  the  jury.    Id. 

94.  Malicious  Mischief  Includes  All  Malicious  Physical  Injuries  to 
Rights  of  Another  which  impair  utility  or  materially  din.inish  value, 
and  is  an  offense  under  the  common  law  of  this  country.  State  v.  Wattft, 
216. 

95.  Rape  Consists  in  having  Unlawful  Carnal  Knovstledge  by  a  man  of  a 
woman,  forcibly  and  against  her  will,  and  the  offense  may  be  committed 
as  well  on  a  woman  unchaste,  or  a  common  prostitute,  as  on  any  other 
female.  Wherever  there  is  a  carnal  connection,  without  consent  in  fact, 
fraudulently  or  otherwise  obtained,  there  is  in  the  wrongful  act  itself  all 
the  force  which  the  law  demands  as  an  element  of  the  crime.  Bailey  v. 
Commonwealth,  87. 

96.  Consent  Induced  by  Fear  of  Bodily  Harm  is  No  Consent,  and  though 
a  man  lay  no  hands  on  a  woman,  yet  if  by  an  array  of  physical  force  lie 
so  overpowers  her  mind  that  she  dare  not  resist,  he  is  guilty  of  rape  by 
having  the  unlawful  intercourse.    Id. 

97.  Rape,  Circumstances  under  Which  Sexual  Intercourse  Amounts  to. 
—  The  accused  entered  the  bed  of  the  prosecutrix,  his  fourteen-year-old 
step-daughter,  which  was  situated  in  a  room  in  which  three  younger 
children  were  sleeping.  There  were  no  other  persons  in  the  house,  the 
mother  and  older  sister  of  the  prosecutrix  being  absent,  beyond  call  and 
reach.  The  prosecutrix  forbid  the  accused  from  getting  into  bed  with 
her,  but  made  no  outcry,  and  he  got  in,  "held  her  hands,  brought  his 
private  parts  in  contact  with  her  private  parts,  and  forced  her. "  The 
children  in  the  room  were  not  awakened,  a  neighbor  living  one  hundred 
yards  distant  heard  nothing  of  it,  and  the  prosecutrix  made  no  complaint 
until  nearly  a  week  afterwards.  The  accused  admitted  that  he  had  had 
intercourse  with  the  prosecutrix.     The  jury  found  him  guilty  of  rape. 
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Held,  that  under  the  circumstances  of  the  case,  the  verdict  of  the  jury 
should  not  l)o  disturbed.    Id. 

98.  Penetration  is  Essential  Element  of  Crime  of  Rape;  but  proof  of 
the  carnal  knowledge  of  a  female  against  her  will  by  force  is  proof  of 
rape.     Id. 

CURTESY. 

Husband  cannot  be  Tenant  by  Curtesy  of  Lands  of  Which  his  Wife 
WAS  NEVER  Seised;  and  if  he  sells  his  interest,  and,  as  guardian,  that 
of  his  children  also,  in  lands  of  his  deceased  wife,  of  which  he  was  tenant 
by  the  curtesy,  and  invests  the  proceeds  of  the  sale  in  other  lands,  the 
title  to  which  he  takes  to  himself  as  guardian  of  his  children,  he  will  not 
be 'entitled  to  curtesy  in  the  lands  so  purchased  by  him.  Bogy  v.  Jiobcrts, 
210. 

DAMAGES. 

See  Corporations,  16, 17;  Eminent  Domain;  Negligence;  Nuisance;  Ven- 
dor AND  Vendee,  2. 

DEBTOR  AND  CREDITOR. 
See  Corporations. 

DECREES. 
See  Judgments. 

FEEDS. 

1.  Description  ok  Lands  in  Deed,  or  in  Complaint,  as  a  particular  quarter- 

section,  " except  two  acres  in  the  southeast  corner,"  is  sufficiently  cer- 
tain and  definite;  the  exception  in  the  description  being  construed  to 
mean  two  acres  in  such  corner,  lying  in  a  square,  and  bounded  by  four 
equal  sides.     Green  v.  Jordan,  711. 

2.  Grantors  cannot  Avoid  Grant  on  the  ground  of  their  illiteracy  and  want 

of  understanding  of  its  terms,  when,  though  they  cannot  read  and  write, 
they  speak  the  English  language  reasonably  well,  are  persons  of  ordinary 
understanding,  and  not  negligent  of  their  interests,  and  when  the  grant 
was  executed  it  was  read  and  explained  to  them,  and  they  fully  under- 
stood its  contents  and  terms.  Bimjliam  v.  Salene,  152. 
See  Charitable  Uses;  Conditions;  Evidence,  3;  Fraudulent  Convey- 
ances; Statute  of  Limitations,  5;  Vendor  and  Vendee. 

DEFINITIONS. 
Law  13  System  of  Rules  and  Principles,  in  which  the  rights  of  parties 
are  protected  and  enforced,  and  it  is  the  duty  of  a  court  to  disregard 
mere  pretexts,  and  decide  a  case,  if  possible,  upon  the  merits.     Cortelyou 
V.  Maben,  284. 

EASEMENTS. 
1.  Grant  in  Prjbsenti  of  Sole  and  Exclusive  Right  and  Privilege  to 
Shoot,  take,  and  kill  any  and  all  wild  fowl  upon  and  in  any  lakes, 
sloughs,  or  waters  situate  upon  the  lauds  of  the  grantor,  and  of  the  right 
of  ingress  and  egress  to  and  from  said  lakes,  sloughs,  and  waters  for  such 
purpose,  is  a  grant  of  a  profit  a  prendre,  and  not  a  mere  revocable 
license;  and  while  the  privilege  granted  is  sole  and  exclusive,  its  use  ia 
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limited  to  the  places  designated,  that  is,  the  water  lying  upon  the  lands 
of  the  grantor,  and  must  be  so  exercised  as  not  to  injure  his  crops  or 
stock;  nor  does  the  grant  authorize  the  indiscriminate  giving  of  permits 
to  numerous  persons  to  exercise  the  privilege,  though  the  grantee  may 
sell  or  assign  it.  Bingham  v.  Salene,  152. 
2.  Rights  Exercised  by  One  in  Soil  of  Another,  accompanied  with  par- 
ticipation in  the  profits  of  the  soil,  are  termed  profits  a  prendre.  They 
diflfer  from  easements  in  that  the  former  are  rights  of  profits,  and  the 
latter  are  mere  rights  of  convenience  without  profit.  Id. 
See  Equity,  6. 

EJECTMENT. 

1.  To  Sustain  Ejectment,  or  Statutory  Action  in  Nature  of  Ejecticent, 

except  as  against  a  mere  trespasser,  the  plaintiff  must  have  a  legal  title 
at  the  commencement  of  the  suit,  and  a  title  subsequently  accruing  will 
not  authorize  a  recovery.     G^-een  v.  Jordan,  711. 

2.  Plaintiff  in  Ejectment,  or  Statutory  Action  in  Nature  of  Eject- 

ment, MAY  Recover  on  proof  of  prior  actual  possession  only  as  against 
a  mere  trespasser  in  possession,  without  regard  to  the  validity  or  suffi- 
ciency of  the  muniments  of  title  offered  in  evidence  to  support  a  re- 
covery.  Id. 
8.  Tax  Receipts,  Showing  Payment  of  Taxes  on  Land  by  One  in  Posses- 
sion, are  admissible  in  evidence  for  him  as  tending  to  show  both  a  claim 
of  ownership  and  the  extent  of  the  claimants'  possession.     Id. 

ELECTIONS. 

1.  Proper  and  Reasonable  Registration  Laws  are  "Valid,  not  as  impos- 

ing upon  the  elector  an  additional  and  necessary  qualification,  created 
by  statute,  but  as  a  method  of  proving  the  existence  of  the  qualifica- 
tions required  by  the  constitution.     Stat^  v.  Corner,  267. 

2.  Legislature  may  Require  Registration  of  Qualified  Voters,  xmder 

reasonable  restrictions,  as  proof  of  the  possession  of  the  qualifications 
prescribed  by  the  constitution;  but  it  should  be  left  within  the  power  of 
the  voter  to  prove  himself  to  be  an  elector,  and  to  register  and  vote  at 
any  time  prior  to  the  closing  of  the  polls  on  election  day.     Id. 

8.  Registration  Law  Which  Absolutely  Deprives  Elector  of  Right  to 
Vote,  unless  registered  on  one  of  four  days,  the  last  one  being  ten  days 
prior  to  the  election,  is  void,  as  violating  the  provisions  of  the  Nebraska 
constitution,  article  1,  section  22,  that  "all  elections  shall  be  free;  and 
there  shall  be  no  hindrance  or  impediment  to  the  right  of  a  qualified 
voter  to  exercise  the  elective  franchise. "     Id. 

4.  Nebraska  Act,  Laws  of  1887,  Chapter  39,  Entitled  "An  Act  to 
Amend  the  Election  Laws,"  etc.,  is  in  contravention  of  that  clause 
of  the  state  constitution  (art.  3,  sec.  11),  relating  to  the  amendment  of 
laws,  and  is  void.     Id. 

EMBEZZLEMENT. 
See  Criminal  Law. 

EMINENT  DOMAIN. 
L  Damages  Arising  from  Appropriation  of  Land  by  railroad  company, 

whether  prospective  or  otherwise,  must  all  be  recovered  in  one  acti<ni. 
Indiana  B.  d;  W.  Ky  Co.  v.  Allen.  650 
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2.  Damages  Which  Natueally  and  Proximatelt  Resui.t  from  the  con- 

struction and  operation  of  a  railroad  are  properly  recoverable,  bnt  re- 
mote or  purely  speculative  damages  cannot  be  recovered.     Id. 

3.  Judgment  of  Dismissal  of  Proceedings  for  Assessment  of  Damaqss 

upon  the  appropriation  of  private  lands  by  a  railroad  company  is  con- 
clusive between  the  parties  upon  collateral  attack,  even  though  errone- 
ous.    Id. 

4.  Railboad  Company  Comtno  into  Possession  of  Lands  as  the  succeaaor  of 

a  trespasser  must  pay  all  damages  inflicted  by  the  latter.    Id, 

EQUITY. 

1.  Equity  Exercises  Sound  Discretion,  without  adhering  to  any  inflexibi* 

rule,  in  determining  whether  there  has  been  a  misjoinder  of  parties. 
Fillmore  v.  Wells,  567. 

2.  Ljsoal  Title  to  Land  cannot  be  Tried  in  Suit  to  Remove  Cloud  from 

the  title,  and  the  plaintiffs  in  such  suit  asserting  the  legal  title  are  not 
entitled  to  relief  against  the  defendant  claiming  title  as  purchaser  at  a 
tax  sale  made  under  a  judgment  rendered  in  an  action  to  which  said 
plaintiffs  were  not  made  parties.     Fontaine  v.  Hudson,  615. 

3.  Upon  Bill  for  Reformation  of  Written  Contract  on  the  ground  of 

mistake,  whether  it  is  necessary  to  allege  and  show  a  prior  request  for 
the  correction  of  the  mistake,  quaere.  Miller  v.  Louisville  <b  N.  H.  B.  Co.f 
722. 

4.  Equity  having  Acquired  Jurisdiction  for  one  purpose  strictly  equitable 

will  dispose  of  the  ^vholJ  controversy,  even  though,  in  so  doing,  it  may 
be  called  on  to  ad.iunlster  relief  which  pertains  to  courts  of  common 
law.     Id. 

6.  Decree  in  Action  to  Quiet  Title  to  land  operates  to  determine  all  claims 
to  interests  therein,  whatever  their  form  or  character,  existing  at  the 
time  the  decree  is  rendered.     Indiana  B.  dt  W.  Ry  Co.  v.  Allen,  650. 

6.  Easement  Claimed  by  Railroad  Company  to  Cross  Land  of  another 
will  be  cut  off  by  a  decree  in  favor  of  the  owner  of  the  land,  in  an  action 
to  quiet  the  title  thereto,  where  such  easement  is  not  protected  by  the 
decree.     Id. 

See  Agency,  5;  Attorneys  at  Law;  Judgments. 

ESTATES. 
Courts  of  Law  Take  No  Cognizance  of  Equttablb  Estates,  and  deal  onlj 
with  legal  titles.     Oreen  v.  Jordan,  111. 
See  Conditions. 

ESTATES  OF  DECEDENTS. 

1.  Where  Will  Confers  Power  of  Sale  on  Executor,  the  probate  court 

has  no  jurisdiction  to  grant  an  order  for  the  sale  of  decedent's  lands, 
either  for  payment  of  debts  or  for  distribution;  and  when  the  petition 
for  sale  shows  that  there  is  a  will,  ib  must  affirmatively  appear  that  no 
power  to  sell  is  conferred  thereby.      Wilson  v.  IIoU,  7G8. 

2.  Purchaser  at  Probate  Sale  Which  is  Founded  upon  a  petition  which 

does  not  contain  the  averments  necessary  to  give  the  court  jurisdiction, 
acquires  no  legal  title  which  ho  can  convey;  but  he  may  acquire  an 
equity  enforceable  against  the  heirs  who  receive  their  ebaree  of  the  pur- 
chase-money.   Id. 
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3.  Debt  of  Deviske  to  Testator  cannot  be  Charged  on  Lands  Devised 
TO  Him  by  the  testator,  in  the  absence  of  language  in  the  will  making 
8uch  debt  a  charge.     La  Foy  v.  La  Foy,  302. 
See  Corporations,  28. 

ESTOPPEL. 
Matter  of  Estoppel  is  as  Conclusive  when   Admitted  in   Evidbncs 
as  if  Pleaded,  when  there  has  been  no  opportunity  to  plead  it.     Young 
V.  Brehe,  892. 

EVIDENCE. 

1.  When  Fact  is  Peculiarly  within  Knowledge  of  Party,  he  must  pro- 

duce the  necessary  evidence  to  prove  it.      Weher  v.  Rothchild,  162. 

2.  Where  Two  Writings  Relate  to  the  Same  Subject-maiter,  bear  even 

date,  arc  between  the  same  parties,  and  executed  at  the  same  time,  they 
must  be  taken  together  and  held  to  constitute  but  one  entire  transaction, 
in  the  absence  of  evidence  to  the  contrary.    Id. 

3.  It  is  Unnecessary  to  Produce  Deeds  or  Other  Writings,  or  account 

for  their  absence,  in  order  to  legalize  a  mere  incidental  mention  of  their 
existence  by  a  witness,  no  attempt  being  made  to  prove  their  contents 
or  legal  effect.     Green  v.  Jordan,  711. 

4.  Unanswered  Letter  is  Admissible  in  Evidence   against  the  Per- 

son Receiving  It,  and  to  whom  it  was  addressed,  if  it  appears  to  have 
been  invited  by  him,  and  to  have  been  written  in  response  to  some 
previous  communication  by  him.     Spies  v.  People,  320. 

5.  Rule  that  Parol  Evidence  cannot  be  Admitted  to  Vary,  Explain, 

OR  Contradict  Writing  is  confined  to  the  parties  to  the  writing;  and 
when  it  comes  in  question  collaterally  between  one  of  the  parties  and 
others,  neither  party  is  estopped  to  contradict  or  explain  it.  Coleman  v. 
Pike  Co.,  74G. 

6.  Identity  of  Name  is  Prima  Facie  Evidence  of  identity  of  person,  and 

is  sufl&cient  proof  of  the  fact,  in  the  absence  of  all  evidence  to  the  con- 
trary.     Wilson  V.  Holt,  768. 

7.  The  Intentions  of  Men  can  only  be  Determined  from  their  acts. 

Spies  V.  People,  320. 

8.  Opinion  Evidence.  —  In  an  action  against  a  railroad  company  for  personal 

injuries  sustained  by  the  plaintiflF,  caused  by  a  steam -shovel,  the  testi- 
mony of  the  person  who  was  operating  the  shovel,  that  "after  it  had 
started,  and  plaintiff  had  placed  himself  under  it,  no  human  effort  could 
have  prevented  the  lever  or  the  bucket  from  swinging  to  its  accustomed 
place, "  is  not  the  statement  of  mere  opinion,  but  of  the  result  of  per- 
sonal observation  and  knowledge  as  to  a  collective  fact,  and  may  be 
properly  received  in  evidence.    Alabama  G.  S.  li'y  Co.  v.  Yarbrouijh,  711. 

9.  Objections  to  Evidence,  to  be  of  Any  Avail,  must  be  Rea.sonablt 

Specific.  It  is  not  enough  to  state  that  the  evidence  is  incompetent, 
immaterial,  or  irrelevant;  but  the  particular  objection  must  be  fairly 
stated.    Ohio  «fc  M.  R'y  Co.  v.   Walker,  638.  ^ 

10.  General  Objection  to  Whole  of  Witness's  Evidence  as  Irrelevant 
must  be  disregarded,  if  any  part  of  such  evidence  is  admissible.  St.  L., 
L  M.,  <{-•  S.  Ry  V.  Hendricks,  220. 

11.  By  Demurring  to  Evidence,  Demurrant  Waives  All  Evidence  on  hia 
part  that  conflicts  with  that  of  the  other  party,  admits  the  credi  t  of  the 
evidence  demurred  to,  admits  all  inferences  of  fact  that  may  be  fairly 
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deduced  from  the  evidence,  and  refers  it  to  the  court  to  deduce  ell  fair 
inferences  from  the  evidence.     Jones  v.  Old  Dominion  Cotton  Mills,  92. 
See  Criminal  Law;  Estoppel;  Neglioence;  New  Trial;  Pleading  am> 
Practice;  Railroads,  G,  7;  Sales. 

EXECUTIONS. 

1.  Right  to  Execittion  Follows  eo  Instauti,  upon  Rendition  of  Judg- 

ment. The  rendition  of  the  judgment  is  the  judicial  act  upon  which 
the  execution  rests.  Its  entry  upon  the  record  is  a  mere  ministerial  act 
evidencing  the  judicial  act,  but  not  essential  to  its  validity,  or  giving  to 
the  judgment  any  additional  force  or  efficacy.     Fontaine  v.  Hudson,  515. 

2.  Valid  Judgment  Rendered  will  Support  and  Validate  Execution 

issued  in  conformity  therewith,  although  the  formal  record  evidence  of 
its  rendition  may  not  have  existed  at  the  time  the  execution  issued.  It 
ia  sufficient  if  the  record  evidence  is  in  existence  when  proof  of  the  judg- 
ment becomes  necessary.      Id. 

8.  Action  for  Damages  does  not  Lie  against  a  circuit  clerk  who  wrongr 
fully  issued  a  writ  of  venditioni  exponas,  commanding  the  sheriflf  to  sell 
certain  lands  in  the  plaintiff's  possession  which  had  been  previously 
levied  on  by  an  execution  against  another.  The  issue  of  the  writ  in 
such  case,  and  the  sale  thereunder,  did  not  affect  the  right,  title,  or 
possession  of  the  plaintiff,  and  the  costs,  expenses,  and  attorney's  fees 
necessarily  incurred  in  defense  of  a  suit  brought  by  the  purchaser  to 
recover  possession  of  the  lands  alleged  as  special  damages,  not  being  the 
natural  and  proximate  consequences  of  issuing  the  writ,  the  action  can- 
not be  maintained.     Eslaoa  v.  Jones,  C99. 

4.  Purchase  by  Stranger  in  Good  Faith,  at  Execution  Sale,  will  eb 
Protected  from  secret  infirmities,  and  mere  inadequacy  in  .price  will 
not  avoid  such  sale,  unless  knowledge  of  some  vice  in  the  sale  or  somo 
misconduct  or  wrongful  act  on  the  part  of  the  purchaser  be  shown.  Car- 
den  V.  Lane,  228. 

6.  Where  Sheriff's  Sale  of  Lands  under  Execution  is  Set  Aside,  and 
the  deed  vacated,  after  the  purchaser  has  entered  into  possession,  his 
continued  possession  thereafter  is  that  of  a  mere  trespasser  Oreen  v. 
Jordan,  711. 

8.  Money  Which  is  Absolutely  Exempt  is  not  Susceptible  of  fraudulent 
alienation,  and  the  debtor  may  make  any  disposition  of  it  he  sees  fit,  and 
plead  the  exemption,  which,  if  proved,  is  a  complete  defense  to  any  pro- 
deeding  to  apply  the  money  to  the  payment  of  a  judgment  against  him. 
Uiuon  Pac.  Ji'y  Co.  v.  Smersh,  290. 

See  Exemptions. 

EXEMPTIONS. 
Exxhption  Laws  of  One  State  cannot  Avail  Debtor  in  a  suit  instituted 
against  him  in  another  state;  and  a  garnishee  in  the  latter  state  cannot 
make  the  defense  available  to  the  debtor,  and  is  under  no  duty  to  at- 
tempt it.     East  Tenn.  li.  li.  Co.  v.  Kennedy,  755. 
See  ExECC'Tioxs,  G 

FORGERY. 
See  Banks  and  Banking. 
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FRANCHISES. 
See  Corporations,  1-4. 

FRAUDULDNT  CONVEYANCES. 

1.  When  Conveyance  is  Made  without  Consideration,  upon  a  secret 

trust,  or  upon  some  reservation  in  favor  of  the  grantor,  or  to  8ome  per- 
son without  interest  therein,  the  knowledge  and  intent  of  the  grantee 
are  immaterial,  and  the  conveyance  may  be  set  aside.  Lyona  v.  Leahy, 
132. 

2.  Innocent  Grantee  for  Valuable  Consedeeation  will  be  protected  be- 

cause his  equity  is  greater  and  superior  to  that  of  the  general  creditors 
under  the  statute.     Id. 

8.  Grantee's  Notice  of  Grantor's  Intent  to  Defraud  Creditors  must 
be  actual,  but  it  may  be  proved  by  direct  evidence  or  inferred  from  cir- 
cumstances, and  established  by  proof  of  the  grantee's  knowledge  of  facts 
pointing  to  the  fraudulent  intent,  or  calculated  to  awaken  suspicion  and 
put  a  prudent  man  upon  inquiry.     Id. 

4.  Where  Insolvent  Grantor  conveyed  his  property  to  his  partner,  who 
conveyed  to  the  grantor's  brother  without  consideration,  but  with 
knowledge  of  the  facts  in  each  case,  and  the  second  grantee  borrowed 
a  sum  of  money  on  the  property  equal  to  about  one  fourth  its  value, 
which  he  gave  to  the  first  grantor  for  the  purpose  of  paying  certain 
creditors,  the  transactions  were  held  fraudulent  and  void  as  to  credi- 
tors, and  the  facts  suflScient  to  show  that  the  second  grantee  had 
notice  of  the  intended  fraud,  and  was  not  a  bona  fide  purchaser  within 
the  meaning  of  the  statute.     Id. 

6.  Deed  Fraudulent  in  Fact  as  to  Creditors  cannot  stand  as  security  for 
money  advanced  on  it  by  grantees  who  have  notice  of  tiie  fraud.    Id. 

6.  When,    Pending    Suit  for  Damages  for  the  malicious  shooting  and 

wounding  of  plaintiflf  by  defendant,  the  latter  conveys  his  property  to 
a  party  of  no  means,  and  with  full  knowledge  of  all  the  facts  and  cir- 
cumstances, for  a  grossly  inadequate  sum,  the  conveyance  will  be  held 
void,  and  the  grantee  will  be  held  to  have  accepted  the  deed  with  pre- 
vious notice  of  the  fraudulent  intent  of  his  grantor.  Philhrick  v.  O'Con- 
nw;  139. 

7.  Deed  Constructively  Fraudulent  as  to  creditors  may  be  allowed  to 

stand  as  security  for  the  purpose  of  reimbursing  an  ignorant  purchaser 
for  the  money  advanced.     Id. 

8.  Where  Grantor  Conveys  Property  of  Great  Value  for  a  meager 

consideration,  under  an  agreement  that  a  reconveyance  will  be  made 
within  a  certain  time  for  the  same  consideration,  the  deed  and  agree- 
ment create  a  secret  trust  in  favor  of  the  grantor,  and  are  fraudulent 
and  void  as  against  his  wife  in  her  suit  for  divorce  and  alimony,  when 
the  grantee  had  notice  at  the  time  the  deed  was  made  of  the  facts 
constituting  the  ground  for  divorce.  He  cannot  claim  to  be  a  bona  fide 
purchaser  for  value.      Weber  v.  Rothchild,  162. 

9.  Where  Deed  is  Attacked  for  Fraud,  the  grantee,  in  order  to  prove  him- 

self a  bona  fide  purchaser,  must  show  that  he  paid  a  valuable  considera- 
tion; that  at  the  time  of  payment  he  had  no  notice  of  an  outstanding 
equity,  or  of  the  fraudulent  intent  of  the  grantor,  and  that  he  a«;*«d  in 
good  faith.  The  same  elements  which  were  necessary  to  constitute  a 
good  plea  in  bar  to  such  cases  under  the  former  equity  practice  are  necei 
sary  to  make  a  good  answer  under  the  Oregon  code.     Id. 
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10.  When  Deed  is  Attacked  for  Fraud,  and  the  grantee  pleads  that  he  is  a 
bonafide  purchaser  for  value,  such  plea  is  an  aflSrmative  defense,  casting 
the  burden  of  proof  on  him,  and  the  plaintiff  need  only  show  the  fraud- 
ulent intent  and  purpose  of  the  grantor.     Id. 

11.  If  Debtor  Buys  Land,  Pating  for  It  with  his  own  means,  and  with 
the  intent  of  fraudulently  placing  it  beyond  the  reach  of  his  creditors 
takes  the  title  in  the  name  of  another  person,  the  land  becomes  subject 
to  the  debts  of  the  fraudulent  grantee,  and  the  right  of  bis  creditors  to 
have  it  sold  in  payment  of  his  debts  cannot  be  defeated  by  a  subsequent 
voluntary  reconveyance  to  his  fraudulent  grantor.     Keel  v.  Larlcin,  702. 

12.  Conveyance  by  Fraudulent  Debtor  to  his  Wife,  in  Consideration 
OF  Relinquishment  of  Dower.  —  Where  a  debtor  buys  land,  and  with 
intent  to  defraud  his  creditors  takes  title  in  the  name  of  another,  and 
afterwards  procures  a  reconveyance  from  his  fraudulent  grantee,  and 
then  conveys  a  portion  of  the  land  to  his  wife,  in  consideration  of  her 
release  of  dower  right  in  other  lands,  the  conveyance  to  the  wife  will  be 
sustained  against  judgment  creditors,  either  of  the  debtor  or  his  original 
fraudulent  grantee,  it  appearing  that  the  wife  had  no  knowledge  of  her 
husband's  indebtedness,  or  notice  of  the  fraud  under  which  he  acquired 
title  to  the  land.     Id. 

See  Executions,  6. 

GARNISHMENT. 
See  Attachment  and  Garnishmbnt. 

GUARANTY. 

1.  Distinction  between  Guaranty  of  Payment  and  Guaranty  of  Col- 

lection is,  that  the  former  is  an  absolute  unconditional  undertaking  on 
the  part  of  the  guarantor  that  the  maker  will  pay  the  note,  while  the 
latter  is  an  undertaking  to  pay  if  payment  cannot,  by  reasonable  dili- 
gence, be  obtained  from  the  principal  debtor.     Cowles  v.  Peck,  44. 

2.  Guaranty  of  Note  in  These  Words:  "I  guarantee  the  within  note  good 

till  paid, " —  is  conditional,  meaning  that  the  note  is  capable  of  being  col- 
lected by  the  use  of  ordinary  diligence.     Id. 

3.  It  is  Essential  to  Valid  Contract  of  Guaranty  of  Notb  that  there  b© 

a  sufficient  legal  consideration  therefor.     Id. 

GUARDIAN  AND  WARD. 

1.  Ward,  after  Attaining  his  Majority,  can  Matntain  Suit  against 

Sureties  on  the  bond  of  his  guardian  without  making  him  a  party,  and 
before  his  liability  has  been  ascertained  by  a  final  settlement  of  his  ac- 
counts. And  this  rule  is  not  changed  by  the  enactment  of  a  law  making 
provision  for  forcing  an  administrator  to  make  final  settlement.  State  v. 
Slevin,  526. 

2.  Right  of  Ward  to  Sue  on  Bond  of  his  Guardian  is  not  affected  by  stat- 

ute which  provides  that  if  the  guardian  fails  to  pay  to  his  ward  money 
ordered  on  final  settlement  to  be  paid  to  him,  summary  proceedings  may 
be  taken  against  liim  to  compel  such  payment.  The  remedy  thus  pro- 
vided is  cumulative,  but  not  exclusive.     Id. 

3.  Where  Gttardian  is  Non-resident  of  State,  Suit  may  be  Brought 

AGAINST  Sureties  on  his  bond  without  making  him  a  party.     Id. 
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4.  WBEtHER  GuAilDIAN  HAS  BEEN  ReCEXESS  AND  INJUDICIOUS  IN  LOANINQ 
the  money  of  his  ward,  and  in  taking  security  for  it,  is  a  question  of  fact 
to  be  determined  by  the  evidence,  under  proper  instructions.     Id. 

K.  Guardian  and  his  Sureties  are  not  Responsible  for  Loss  Ocxiasioned 
BY  Loan  of  his  ward's  money,  where  he  acted  in  good  faith  and  with 
ordinary  care  and  prudence  in  making  the  loan,  and  he  fully  believed 
that  the  security  accepted  by  him  was  amply  sufficient  to  secure  the 
same.     Id. 

6.  If  Land  Accepted  by  Guardian  as  Security  for  Loan  of  his  Ward's 

Money  was  Sufficient  to  properly  secure  the  same  at  the  time  it  was 
taken,  the  guardian  and  his  sureties  will  not  be  responsible  for  any  loss 
that  may  be  occasioned  by  a  subsequent  depreciation  in  the  value  of  the 
land.     Id. 

7.  Guardian  will  not  be  Allowed  for  Support  of  his  Ward  when,  at 

the  time  he  took  him  into  his  family  and  furnished  the  support,  he  had 
no  intention  of  charging  therefor.     Id. 

HABEAS  CORPUS. 
Constitutionality  of  Act  under  Which  Party  has  been  Convicted  may 
be  inquired  into  on  habeas  corpus.     Ex  parte  Rosenhlatt,  901. 

HIGHWAYS. 
See  Municipal  Corporations. 

HOMESTEADS. 

1.  Under  Colorado  Statute,  the  wife  has  the  character  of  a  head  of  a 

family,  while  occupying  with  her  husband  her  property  as  a  home,  so  as 
to  enable  her  to  designate  and  affect  it  with  the  character  of  a  homestead, 
so  as  to  exempt  it  from  seizure  and  sale  for  the  joint  debt  of  hersolf  and 
husband.     McPhee  v.  O'Rourhe,  579. 

2.  Under  Colorado  Statute,  the  wife  while  occupying  with  her  husband 

her  property  as  a  home  may  designate  and  affect  it  with  the  character 
of  a  homestead,  so  as  to  exempt  it  from  seizure  and  sale,  even  when 
such  designation  is  made  for  the  purpose  of  preventing  the  joint  creditor 
of  the  husband  and  wife  from  collecting  his  debt  due  him  for  material 
used  in  improvements  upon  the  property  before  it  was  so  designated  as 
a  homestead.     Id. 

8.  When  Conveyance  to  Wife  is  made  by  the  husband  for  the  purpose  of 

placing  the  home  beyond  the  reach  of  his  creditors,  the  wife  is  not  pre- 
cluded from  claiming  the  benefit  of  the  homestead  statute,  even  as  against 
such  creditors.     Id. 

See  Co-tenancy,  1. 

HUSBAND  AND  WIFE. 
1.  Under  Antenuptial  Contract  between  Widow  and  Intended  Second 
Husband,  stipulating  that  upon  the  vesting  in  her  of  a  contingent  re- 
mainder in  certain  property,  which  is  dependent  on  the  death  of  an  only 
grandchild,  "the  same  shall  inure  and  belong  to  him  [the  husband],  and 
thereafter  they  shall  own  the  estate  jointly  and  equally,"  an  equitable 
interest  in  such  remainder  is  acquired  by  the  husband,  the  wife  being 
seised  of  the  legal  title  for  his  use,  and  this  interest  will  descend  to  his 
heir  at  law  upon  his  death  after  the  remainder  has  become  vested.  WiU 
*on  v.  Holt,  768. 
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2.  Contents  of  Antenitptiai.  Contract  executed  twenty  years  prior  to  thtt 
commencement  of  the  action,  and  alleged  to  have  been  destroyed  by 
the  wife  after  the  husband's  death,  was  held  to  be  established  by  tes- 
timony of  the  attorney  who  wrote  the  contract,  and  who  slates  special 
circumstances  calculated  to  impress  the  fact  on  his  memory,  corroborated 
by  proof  of  execution  by  the  subscribing  witnesses,  and  subsequent  dec- 
larations of  the  wife  as  to  the  interests  of  her  husband  in  the  property, 
in  strict  harmony  with  the  other  facts  proved.  Id. 
See  Curtesy;  Married  Women 

INFANCY. 
Whether  Infant  of  Tender  Years  is  Chargeable  with  Notice  of  a 
fact  alleged  in  a  bill  to  which  he  is  made  partj',  and  which  his  guardian 
ad  litem  denies,  may  be  questioned;  but  if  a  cross-bill  is  filed  in  the  suit, 
to  which  he  is  not  made  a  party,  and  which  is  afterwards  dismissed 
without  prejudice  and  without  litigation  on  its  merits,  he  is  not  charge- 
able with  facts  alleged  in  it.  .  Wilson  v.  Holt,  768. 
See  Parent  and  Child. 

INJUNCTIONS. 
Where  Grantor  has  Given  Grantee  the  sole  an  exclusive  privilege  to 
hunt  and  take  wild  fowl  upon  the  waters  on  grantor's  lands,  but  the 
grantee  has  transcended  his  rights  by  issuing  permits  for  such  privilege 
to  numerous  persons  who  have  acted  in  an  insolent  and  impudent  man- 
ner toward  the  grantor,  roamed  over  his  land  at  will  to  the  injury  of 
*        his  crops,  left  gates  open,  and  shot  and  wounded  his  domestic  animals, 
he  will  not  be  enjoined  from  resisting  such  unwarranted  abuse  of  the 
privilege  granted.    Bingham  v.  Salene,  152. 
See  Nuisances,  1. 

INSTRUCTIONS. 
See  Jury  and  JuRORa 

INSURANCE. 
1.  Insurer  not  Entitled  to  Assignment  of  Mortgagb,  when. — An 
owner  of  lands,  who  held  a  policy  of  insurance  on  the  buildings 
thereon,  verbally  agreed  to  sell  the  property  to  her  two  sons.  One 
half  of  the  consideration  wag  to  be  paid  in  cash,  or  its  equivalent,  the 
balance  to  be  secured  by  a  mortgage  on  the  property;  and  it  was  fur- 
ther stipulated  that,  upon  the  execution  of  the  conveyance,  the  ven- 
dees should  have  an  assignment  of  the  policy  to  them  as  owners,  and 
reassign  it  to  her  as  collateral  security  upon  her  mortgage.  The  deed 
was  given  by  the  vendor,  and  the  mortgage  was  also  signed  and  ac- 
knowledged by  the  vendees,  and  by  the  wife  of  one  of  them,  but  the 
wife  of  the  other  not  being  present,  the  mortgage  was  left  in  the  ven- 
dor's custody  until  the  absent  wife  could  be  brought  to  sign  it,  when 
the  balance  of  the  purchase-money  was  to  be  adjusted,  and  the  arrange- 
ment as  to  insurance  completed.  Before  the  parties  again  met,  the 
l)uildings  were  burned.  Held,  that  upon  payment  of  the  amount  of  the 
policy,  the  insurance  company  was  not  entitled  by  subrogation  to  an 
Assignment  of  the  mortgage.  Nelson  v.  Bound  Brook  Mut.  Fire  Im.  Co., 
SOU. 
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8.  Instruction  that  if  Certificate  of  Death  of  Insured,  made  by  the  at* 
tending  physician  and  furnished  the  company,  contained  a  statement 
that  the  insured  died  of  Bright's  disease,  such  statement  might  be  con- 
sidered as  tending  to  show  that  he  was  afflicted  with  that  ailment  whea 
he  signed  the  application  for  insurance,  is  properly  refused,  in  an  action 
on  the  policy,  issued  shortly  before  the  death  of  the  insured,  although 
the  inference  to  be  drawn  from  the  statement  is  a  proper  subject  of  argu- 
ment for  the  jury.     Continoital  Life  Ins.  Co.  v.  Yung,  630. 

8.  Instruction  that  if  Insured  had  at  Time  of  Making  Application 
some  affection  or  ailment  of  any  organ  inquired  about  in  the  appli- 
cation, of  a  character  so  well  defined  as  to  materially  derange  for  a  time 
the  functions  of  the  organ,  such  ailment,  whether  known  to  the  insured 
or  not,  would  avoid  the  policy,  and  that  this  would  be  so  of  Bright's  dis- 
ease, if  it  was  such  a  disease  as  that  mentioned,  is  correct,  in  an  action  on 
the  policy.     Id. 

JUDGMENTS. 

1.  Judgment  cannot  be  Collaterally  Impeached  by  Party  on  the  ground 

that  it  is  erroneous  merely.     Indiana  B.  d:  W.  R'y  Co.  v.  Alien,  650. 

2.  Void   Judgment  may  be  Attacked  in  a  collateral  suit  or  proceeding. 

Chicago  <&  A.  B'y  Co.  v.  Summers,  615. 

3.  Judgment  Rendered  by  Justice  in  Favor  of  Party  for  Whom  He  is 

Acting  as  Attorney  in  the  case,  is  absolutely  void,  and  may  be  at- 
tacked and  impeached  whenever  and  however  it  is  sought  to  be  enforced. 
Id. 

4.  Judgment  by  Default — Written  Instrument  Sufficient  to  Support. 

—  A  promissory  note  which  obligates  the  maker  to  pay  a  specified  sum 
as  principal,  with  interest,  "and  ten  percent  attorneys'  fees,"  is  con- 
strued to  mean  ten  per  cent  on  the  amount  of  the  note  as  attorneys'  fees 
in  any  suit  brought  to  enforce  its  collection,  and  such  a  demand  will  sup- 
port a  judgment  by  default  for  the  entire  amount  due,  including  the  attor- 
neys'fees:  Ala.  Code  1886,  sec.  2740.  Wood  v.  Winship  M.  Co.,  754. 
6.  Judgment  by  Default,  after  Service  of  Summons  and  complaint,  and 
failure  to  answer,  admits  the  truth  of  every  material  allegation  in  the 
complaint.     Philbrich  v.  0^ Connor,  139. 

6.  Entry  of  Default  and  Judgment  before  the  time  specified  in  the  sum- 

mons for  its  return,  and  in  the  absence  of  defendant  and  his  counsel,  is 
beyond  the  jurisdiction  of  the  court,  and  void.  In  such  case,  the  cause 
remains  for  trial  as  though  there  was  no  pretended  default  or  trial  or 
judgment.      Yenlzer  v.  Thayer,  563. 

7.  Where  Justice's  Transcript  of  Evidence  fails  to  show  that  either  plain- 

tiff or  defendant  appeared  at  the  time  specified  for  the  return  of  the 
summons,  or  any  reason  for  their  absence,  or  that  the  case  was  con- 
tinued, it  will  be  presumed  that  the  parties  did  not  appear,  and  that 
the  cause  was  totally  continued.     Id. 

8.  Where  Record  Fails  to  Show  that  Judgment  by  Default  was  not 

properly  entered,  the  regularity  of  the  proceedings  will  be  presumed, 
and  it  will  also  be  presumed  that  any  notice  required  was  given.  Evans 
V.  Young,  683. 

9.  One  against  Whom  Judgment  by  Default  has  been  Taken,  without 

Service  of  Process,  and  over  whose  person  the  court  had  acquired  no 
jurisdiction,  is  entitled  to  have  the  judgment  set  aside,  whether  he  has  a 
good  defense  to  the  action  or  not,  and  may  maintain  a  direct  action  for 
that  purpose.     Dobbins  v.  McNamara,  626. 
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10  Direct  Action  to  Vacate  and  Set  Aside  Judgment  Taken  by  Default, 
in  a  case  where  there  had  I>eeu  no  service  of  process  upon  the  defendant 
therein,  and  no  jurisdiction  acquired  by  the  court  over  his  person,  is  nob 
governed  by  the  statutory  requirements  concerning  complaints  for  re- 
view and  applications  to  set  aside  defaults,  but  contemplates  the  forma- 
tion of  issues,  and  a  hearing  upon  such  evidence  as  may  be  mutually 
introduced.     Id. 

11.  In  Action  on  Judgment,  It  is  No  Defense  that  the  defendant  had  no 
actual  notice  of  the  pendency  of  the  suit  in  which  the  judgment  was 
rendered.     Hurlhut  v.  Thomas,  43. 

12.  Judgment  Rendered  in  Accordance  with  Requirements  of  Law  must 
Stand  as  a  valid  judgment,  and  is  conclusive  upon  the  parties,  until  set 
aside  by  some  direct  proceeding  for  the  purpose.     Id. 

13.  Direct  Proceedings  for  Setting  Aside  Judgment  are,  a  petition  for  a 
new  trial  under  the  statute  (Conn.  Gen.  Stat.  1875,  p.  447,  sec.  1),  a 
writ  of  error  coram  nobis,  or,  after  the  three  years  within  which  these 
proceedings  must  be  brought,  a  suit  in  equity  for  relief  against  the  judg- 
ment. The  last-named  remedy  will  not  avail  a  party  who  has  slept  too 
long  upon  his  rights.     Id. 

14.  Judgment  Obtained  in  New  York,  in  Absence  of  Any  One  Repre- 
senting Assets,  cannot  bind  their  administration  in  New  Jersey,  what- 
ever force  such  judgment  might  have  with  respect  to  assets  which  may 
be  found  in  New  York.     Reynolds  v.  Stockton,  305. 

16.  Decree  Which  is  Entirely  Ascde  of  Issue  Raised  in  Record  is  In- 
valid, and  will  be  treated  as  a  nullity,  even  in  a  collateral  proceeding. 
Id. 

16.  Decree  or  Judgment  Which  is  not  Appropriate  to  Any  Part  op  Mat- 
ter IN  Controversy  before  the  court  can  have  no  force.  The  matter 
in  controversy  is  that  exclusively  which  is  presented  by  the  pleadings 
and  the  issue  framed  thereby.     Id. 

17.  Decree  in  New  York  Which  Adjudicates  Matter  not  Presented  by 
Pleadings  nor  within  the  issue  can  have  no  higher  effect  than  a  judg- 
ment rendered  in  the  New  Jersey  courts  under  like  conditions,  and  it 
must  be  treated  as  a  nullity.    Id. 

18.  Judgment  Creditor  will  not  be  Forced  to  Elect  between  Action 
AT  Law  and  a  suit  in  equity,  where,  having  separate  judgments  against 
his  debtor  and  his  debtor's  surety,  he  proceeds  at  law  to  subject  land  as 
the  property  of  the  principal,  and  at  the  same  time,  by  a  bill  in  equity, 
proceeds  to  subject  the  same  land  as  the  property  of  the  surety.  Though 
the  plaintiff  in  such  case  can  have  but  one  satisfaction  of  his  claim,  he 
should  not  be  required  to  elect  in  which  court  he  will  proceed.  Keel  v. 
Larlin,  702. 

19.  Judgment  against  Defendant  in  Action  on  Promissory  Notes  is 
Conclusive  against  Him  in  Subsequent  Action  by  the  plaintiff 
therein  on  other  promissory  notes,  where  the  defense  in  both  actions  was 
that  the  defendant  had  executed  and  delivered  to  the  plaintiff  a  deed, 
which  Wcis  accepted  by  the  plaintiff  in  full  payment  of  all  the  notes,  and 
where  the  verdict  in  the  first  action  established  the  fact  that  the  deed 
was  never  delivered  and  accepted  as  alleged.      Young  v.  Brehe,  892. 

20.  Operation  of  Judgment  as  Estoppel  is  not  Aiteoted  by  the  fact 
that  a  motion  for  a  new  trial  is  pending  in  the  action  in  which  it  ia 
given.     Id. 
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21.  Decree  will  kot  be  Reversed  for  an  Error  in  It,  which  works  no 

injury  to  the  losing  party.     Schulz  v.  Sweeny,  888. 
92.  EJvERY  Material  Fact  not  Found  by  Court  below  must  be  Presumed 

iu  favor  of  the  judgment.     Jones  v.  Adams,  788. 
See  AssiuNMENTS  fob  Benefit  of  Creditors;  Executions;  I^Iarriaoe  and 

Drv'ORCE. 

JUDICIAL  SALES. 
See  Executions. 

JURISDICTION. 

1.  It  13  Fundamental   Maxim  of  International  Jurisprudence  that 

every  state  or  nation  possesses  an  exclusive  sovereignty  and  jurisdiction 
within  its  own  territory;  and  a  consequence  of  the  maxim  is,  that  the 
laws  of  every  state  affect  and  bind  directly  all  property,  real  or  personal, 
within  its  territory.  Another  consequence  of  the  maxim  is,  that  no  state 
can  by  its  laws,  and  no  court  can  by  its  judgments  or  decrees,  directly 
bind  or  affect  property  beyond  the  limits  of  that  state.  Wimer  v.  Wimer, 
126. 

2.  Courts  of  Each  State  have  Exclusive  Jurisdiction  to  settle  the  title 

to  lands  within  the  limits  of  the  state.  Farmers'  Loan  and  Trust  Co.  v. 
Postal  Tel.  Co.,  53. 

8.  Debts  have  No  Local  Situs,  and  are  Suable  in  any  country  or  locality 
where  the  debtor's  person  may  be  found.  East  Tennessee  R.  R.  Co.  v. 
Kennedy,  755. 

4.  Virginia  Courts  have  No  Jurisdiction  to  Decree  Partition  of 
Lands  in  Another  State,  because  the  right  to  transfer,  partition,  and 
change  real  estate  belongs  exclusively  to  the  state  within  whose  territory 
it  is  situated.      Wimer  v.   Wimer,  126. 

6.  Sequestration  —  State  Couet  cannot  Enjoin  Decree  of  Federal 
Court.  —  In  1859,  Preston  was  indebted  to  Dorr,  and  secured  the  debt 
by  trust  deed  to  Gibboney.  This  debt  Rohr  sought  to  attach  when  ho 
instituted  this  suit  in  July,  1861.  In  1862  the  Confederate  States  court 
sequestrated  this  debt,  on  the  ground  that  it  was  due  to  an  alien  enemy, 
to  wit,  Dorr,  a  citizen  of  New  York.  On  suggestion  that  this  debt  had 
been  attached  in  the  Rohr  suit,  the  confederate  court  directed  Gibboney 
to  pay  the  money  to  the  receiver,  to  be  loaned  out,  and  it  was  accord- 
ingly paid  to  the  receiver,  who  loaned  it  to  Rohr.  Subsequently,  by  a 
decree  of  the  court  below,  Rohr  was  adjudged  to  be  entitled  to  the 
money  as  a  credit  on  the  alleged  indebtedness  of  Dorr  to  him.  In  May, 
1878,  Dorr  obtained  a  decree  in  the  United  States  circuit  court  against 
the  estate  of  Gibboney,  for  the  full  amount  of  the  Preston  debt.  In  the 
progress  of  the  cause,  the  executrix  of  Gibboney  asked  and  obtained 
leave  to  file  a  cross-bill,  alleging  that  her  testator,  in  his  lifetime,  had  in 
effect  paid  the  Preston  debt,  as  garnishee,  into  the  state  court,  though 
in  fact  he  had  paid  it  to  the  receiver  of  the  Confederate  States,  under  an 
order  of  the  confederate  court;  and  the  prayer  of  the  cross-bill  was 
granted,  namely,  that  the  appellant,  as  Dorr's  administrator,  be  "jier- 
petually  enjoined  from  proceeding  to  collect  the  principal  and  interest 
decreed  by  the  circuit  court  of  the  United  States."  Held,  that  this  was 
erroneous:  1.  The  court  below  acquired  no  jurisdiction,  either  of  the 
person  or  property  of  Dorr,  and  the  case,  as  against  Dorr's  estate,  is  at 
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if  no  process  of  garnishment  had  been  issued  at  all;  2.  The  order  of  the 
Confederate  States  court  would  afford  no  protection  to  the  trustee  of 
Gibboney,  in  a  suit  against  him  by  the  rightful  owner  of  the  fund 
sequestrated;  3.  Moreover,  a  judgment  or  decree  of  a  federal  court  can- 
not bo  enjoined  by  a  state  court,  or  vice  versa.  Dorr  v.  Jiohr,  106. 
C.  J URiSDicniON  OF  Court  is  not  Exhausted  until  its  judgment  is  satisfied. 
Id. 

7.  Notice,  and  Opportunity  to  be  Heard,  are  Essential  Requisites  to 

Jurisdiction  of  all  courts,  even  in  proceedings  in  rem,  and  judgment 
without  jurisdiction  is  a  nullity.     Id. 

8.  Order  of  Publication   Made   in   Virginia,   dttrinq  War  between 

Confederate  States  and  United  States,  upon  a  resident  of  the  state 
of  New  York,  could  not  constitute  notice,  either  actual  or  constructive, 
and  would  be  without  any  legal  effect.  And  without  legal  notice  given 
to  the  non-resident  defendant,  the  court  could  not  acquire  jurisdiction 
of  the  fund  attached  by  service  of  process  on  the  garnishee  with  the  at- 
tachment order  indorsed  thereon.     Id. 

9.  Jurisdiction  of  Non-residents  is  Matter  of  Statutory  Creation  and 

regulation,  and  under  the  provisions  of  the  Alabama  statutes  there  is 
no  jurisdiction  in  equity  to  enforce  the  specific  performance  of  a  con- 
tract for  personal  services  made  with  a  foreign  corporation,  or  to  pre- 
vent its  breach  by  process  of  injunction  against  resident  defendants,  the 
bill  failing  to  aver  with  sufficient  certainty  that  the  contract  was  made . 
in  Alabama,  or  was  to  be  performed  within  its  jurisdiction.  Iron  Age  P. 
Co.  V.   Western  Union  Tel.  Co.,  758. 

10.  Want  of  Jurisdiction  of  Foreign  Corporation,  an  indispensable 
party  defendant,  may  properly  be  taken  advantage  of  by  demurrer,  or 
motion  to  dismiss,  when  the  defect  of  jurisdiction  appears  on  the  face  of 
the  bill,  and  the  question  is  raised  by  a  co-defendant,  but  a  plea  to  the 
jurisdiction  would  be  proper  for  the  foreign  corporation  itself.     Id. 

See  Attachment   and  Garnishment;   Equity;  Judgments;  Statute  ov 
Limitations,  6. 

JURY  AND  JURORS. 

1.  Jury   have  a   Right  to  Draw  from  Proven  Circumstances  Such 

Conclusions  as  are  natural  and  reasonable.     Spies  v.  People,  320. 

2.  Court  may  Withdraw  from  Jury  Hypothetical  Question  which,  ou 

account  of  its  scientific  nature,  they  report  their  inability  to  answer. 
Continental  L.  I.  Co.  v.  Yiiwj,  030. 

3.  Form  of  Special  Verdici'  is  largely  matter  of  discretion  on  part  of  court, 

and  refusal  to  strike  out  parts  thereof,  on  the  ground  that  they  embrace 
nothing  more  than  conclusions  of  law,  is  not  available  as  error  on  ap- 
peal.    Louisville  N.  A.  <&  C.  K'y  Co.  v.  Flanagan,  674. 

See  Criminal  Law;  Insurance;  New  Trial;  Witnb383s,  S. 

LANDLORD  AND  TENANT. 
See  Co-tenancy,  2;  Liens,  6,  7. 

LARCENY. 
See  Criminal  Law. 

LAW. 
See  Definitions,  6. 
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LICENSE. 
See  Easementb.  ' 

LIENS. 

1.  Common  Law,  in  Absence  of  Statutort  Reguiwition,  Establishes  liens 

in  the  order  of  priority  of  their  acquisition,  the  first  in  order  of  time 
standing  first  in  order  of  rank.      Voorhia  v.  Westervelt,  315. 

2.  Lien  op  Mechanics  and  Material-men  upon  Building  or  Improvement, 

in  the  construction  of  which  labor  or  material  is  used,  is  purely  a  crea- 
ture of  the  statutes,  and  such  statutes,  being  remedial,  must  be  liberally 
construed.      White  Lake  Lumber  Co.  v.  Russell,  262. 

3.  Description  of  Propertt  Sought  to  be  Affected  by  Mechanic's  Lien 

IS  Sufficient,  under  Nebraska  Compiled  Statutes,  chapter  54,  section 
.3,  where  the  aflEldavit  describes  the  improvement  as  situated  on  the 
southwest  corner  of  lots  4,  5,  and  6,  in  a  block  specified  in  a  city  or 
village,  and  gives  the  name  of  the  owner  of  the  property.    Id. 

%.  Fact  that  Affidavit  for  Mechanic's  Lien  Described  More  Land  than 
would  be  subject  to  the  lien  will  not  affect  the  legality  of  the  proceed- 
ing, if  not  done  fraudulently.     Id. 

6.  Mechanic's  Lien  —  Ownership  of  the  Property.  —  The  affidavit  alleged 
that  the  material  was  sold  to  H.  E.  B.  for  C.  E.  B.,  who  owned  the 
property.  It  was  shown  upon  the  trial,  to  the  satisfaction  of  the  court, 
•  that  the  material  was  furnished  for  the  express  purpose  •){  making  sin 
improvement  upon  the  property  of  C.  E.  B.  Held,  that  these  facts  suffi- 
ciently sustained  the  finding  of  the  court  that  the  material  was  sold  upon 
a  contract  to  be  used  in  the  improvement  named.     Id. 

6.  When  Lessor,  being  the  Owner  of  Entire  Estate,  subject  only  to  a 

lease,  buys  the  leasehold,  and  thereby  becomes  vested  with  the  entire 
estate,  he  does  not  thereby  remove  the  encumbrance  of  a  mechanic's 
lien  created  upon  the  leasehold  estate  during  the  tenancy,  but  the  entire 
estate  remains  liable  for  the  lien.     Evans  v.  Young,  583. 

7.  Where  Owner  of  Estate  Unites  the  leasehold  with  the  fee,  and  at  the 

time  of  purchasing  the  leasehold  has  full  knowledge  of  the  existence  of 
a  mechanic's  lien  against  it,  no  equitable  consideration  exists  for  the 
separation  of  the  two  estates,  but  an  absolute  merger  will  be  held  to  take 
place,  making  the  entire  estate  liable  for  the  lien.     Id. 
See  Attachment  and  Garnishment,  4;  Attorneys  at  Law;  Vendor  and 

Vendee,  4-7. 

MANDAMUS. 
\.  Mandamus  will  Lie  to  Enforce  the  constitutional  right  of  a  consumer  to 
the  use  of  unappropriated  water,  or  water  undisposed  of,  for  the  current 
year,  on  payment  of  reasonable  transportation  charges  to  the  carrier,  in 
the  absence  of  statutory  or  other  law  affording  relief.  Wheeler  v.  North- 
em  Colorado  Irrigation  Co.,  603. 

2.  Alternative  Mandamus  cannot  be  So  Amended  as  to  allow  the  substi- 

tution in  the  same  action  of  a  new  and  wholly  different  cause  of  action. 
Id. 

3.  Alternative  Writ  of  Mandamus  must  state  a  cause  of  action,  and  failing 

to  do  so,  it  will  not  support  a  judgment.  Its  legal  sufficiency  may,  by 
return  or  answer,  be  challenged  as  upon  demurrer,  and  tested  under  rules 
of  pleading  applicable  to  complaints  when  assailed  by  demurrer.     Id. 


Index.  949 

MARRIAGE  AND  DIVORCE. 

1.  Where  Legislative  Ratification  op  Decbee  oy  Divorce  is  easential  to 

ita  validity,  it  will  be  preaamed  from  great  lapse  of  time  (here  twenty. 
two  years),  taken  in  connection  with  proof  that  the  hnsband  married 
again,  and  lived  with  his  second  wife  in  the  marital  relation  until  his 
death.      Wilson  v.  Holt,  768. 

2.  Party  against  Whom  Decree  op  Divorce  is  Rendered,  in  state  which 

prohibits  the  subsequent  marriage  of  a  person  against  whom  such  a 
decree  is  rendered,  may  nevertheless  contract  another  marriage  in  a 
state  where  such  prohibition  does  not  exist,  and  especially  if  he  is  there 
relieved  by  legislative  act  from  all  the  penalties  and  disabilities  imposed 
by  the  decree  against  him.     Id. 

MARRIED  WOMEN. 

1.  Agreement  by  Married  Woman  to  have  heb  Money  Applied  to  the 

payment  of  the  debts  of  her  husband  or  those  of  any  other  person,  so 
long  as  it  remains  executory,  cannot  be  enforced  against  her,  either  at 
law  or  in  equity;  but  after  the  agreement  has  been  completely  executed, 
she  cannot  abrogate  her  consent,  and  reclaim  the  money.  Warwick  v. 
Lawrence,  299. 

2.  Distinction  between  Executory  Contract  op  Married  Woman  and 

one  that  is  executed  is  illustrated  in  the  case  of  a  bond  and  mortgage 
given  by  her  to  secure  the  debt  of  another  person;  the  contract  in  the 
bond,  being  executory,  cannot  be  enforced  against  her,  but  the  convey- 
ance by  the  mortgage  being  executed,  her  title  can  be  foreclosed  in 
equity.    Id. 

See  Husband  and  Wipe;  Vendor  and  Vendee,  6 

MASTER  AND  SERVANT. 

1.  Master  Who  Employs  Servant  in  Complex  and  Dangerous  Business 

ought  to  Prescribe  Rules  sufficient  for  its  orderly  and  safe  manage- 
ment, and  his  failure  to  do  so  is  a  personal  negligence,  for  the  conse- 
quence of  which  he  is  liable  to  his  servant.  Reagan  v,  St.  Louis  etc  R'y 
Co.,  542. 

2.  Railroad  Company  is  Liable  to  its  Servants  for  Injuries  Received 

IN  Consequence  of  Want  op  Regulations  for  their  guidance  in  mak- 
ing flying  switches,  and  in  the  shunting  and  kicking  of  its  cars.     Id. 

3.  Employer  Assumes  Duty  op  Exercising  Reasonable  Care  and  Pru- 

dence in  providing  his  employee  a  safe  place  and  tools,  in  and  with  which 
to  exercise  his  employment,  and  to  maintain  tlie  place  and  tools  in  a  rea- 
sonably safe  condition;  and  if  injury  results  fiom  the  employer's  neglect 
to  furnish  a  safe  place  and  tools,  he  will  be  liable  therefor,  unless  the 
employee,  at  and  before  the  time  he  was  injured,  had  full  knowledge  of 
the  defects  in  the  place  or  tools  in  or  with  which  ho  was  required  to 
work.      Little  Rock  etc.  R'lj  Co.  v.  Levcrett,  230. 

4.  Servant  is  not  Bound  to  Search  for  Latent  Defects  in  Appliances 

of  the  business  in  which  he  is  employed,  but  is  only  required  to  take 
notice  of  such  defects  and  hazards  as  are  obvious  to  the  senses.  He  has 
a  right  to  rely  upon  the  judgment  and  discretion  of  his  master,  and  to 
assume  that  ho  will  fully  perform  his  duty  toward  him.  Id. 
6.  Employee  is  not  Bound  by  Rule  of  Railway  Company  not  Brought 
to  his  Attention,  or  which  is  habitually  violated  with  the  knowledge 
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of  his  soperior  officers,  and  without  any  effort  on  their  part  to  enforce 
it,  or  where  the  usage  and  practice  of  the  company  would  tend  to  mis- 
lead him  in  the  violation  of  the  rule.    Id. 

6.  Railroad  Employee  cannot  Recover  for  Injury  Caused  by  Defects 

Common  to  Railroads,  and  such  as  could  not  have  been  avoided  by  the 
exercise  of  reasonable  care  and  attention  on  the  part  of  the  company. 
Id. 

7.  Railway  Company  does  not  Warrant  to  its  Servants  Safe  CoNDrnoN 

of  its  line  and  machinery;  it  guarantees  only  that  duo  care  shall  be  used 
iu  constructing,  keeping  in  repair,  and  operatiug  its  line,  appliances,  and 
machinery.     Little  Rock  etc.  li'y  Co.  v.  Eiihanlcs,  245. 

8.  Master  is  not  Liable,  as  General  Rule,  to  One  Servant  for  an  injury 

resulting  from  the  negligence  of  a  fellow -servant.  Exceptions  to  the 
rule  are  as  follows:  1.  Where  the  injury  results  from  exposing  the  ser- 
vant to  risks  not  arising  out  of  his  conti-act  of  service  or  employment; 
2.  Where  the  negligent  servant,  whatever  his  grade  or  title,  exercises 
supervision  or  control  over  the  injured  servant,  they  are  not  fellow- 
servants  in  a  common  employment,  and  the  principal  must  answer  for 
the  negligent  acts  of  the  former,  whereby  the  latter  was  injured  without 
fault  on  his  part;  3.  Where  tlie  principal  undertakes  to  run  dangerous 
machinery  with  insufficient  help,  and  the  servant  is  thereby  injured. 
Jones  v.  Old  Dominion  Cotton  Mills,  92. 

9.  Liability  of  Third  Person  to  Person  Injured,  for  Negligence  of 

Another,  Proceeds  upon  the  maxim.  Qui  facit  per  aliitm,  facit  "per  se, 
and  presupposes  the  existence  of  the  relation  of  master  and  servant  be- 
tween such  third  person  and  the  person  actually  guilty  of  the  negligent 
act.     Muse  v.  Stern,  11. 

10.  Master  and  Servant,  when  Relation  does  not  Exist.  —  One  Straus, 
who  was  the  partner  in  business  of  the  defendant.  Stern,  individually 
owned  a  horse  and  phaeton.  He  sent  them,  in  charge  of  his  own  ser- 
vant, to  meet  the  defendant  and  convey  him  from  the  depot  to  the  store 
of  the  firm.  While  going  in  the  direction  of  the  store  with  the  de- 
fendant, the  servant  recklessly  drove  against  the  plaintiff.  Muse,  and 
knocked  him  down  and  injured  him.  In  an  action  for  damages  for  the 
injury  sustained,  held,  —  1.  That  the  relation  of  master  and  servant  did 
not  exist  between  the  defendant  and  the  driver  at  the  time  of  the  in- 
jury, and  the  plaintiff  could  not  recover;  2.  That  the  negligence  which 
caused  the  injury  could  not  be  considered  as  that  of  the  defendant, 
merely  because  he  was  present  at  the  time.     Id. 

11.  Evidence  that  Man  was  on  Railroad  Train  Acting  as  Brakeman 
between  two  stations  on  the  road  is  sufficient  to  justify  the  conclusion 
that  he  was  a  regular  employee  of  the  company.  St.  Louis,  I.  M. ,  »£•  S. 
Ry  V.  Hendricks,  220. 

12.  Whether  Particular  Act  of  Servant  was  or  was  not  Done  in  Link 
of  his  Duty  is  a  question  to  be  determined  by  the  jury  from  the  sur- 
rounding facts  and  circumstances.    •  Id. 

13.  Contract  by  Which  Employee  Engaged  in  Operating  Dangerous 
Machinery  Agrees  in  Advance  to  Waive  the  duties  and  liabilities 
which  the  employer  owes  him  to  furnish  a  reasonably  safe  place  in  which, 
and  suitable  tools  and  appliances  with  which,  to  do  his  work,  is  against 
public  policy,  and  void.  Little  Rock  and  Fort  Smith  R'y  Co.  v.  Evbankn^ 
245. 

See  Negligence;  Railroads. 
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MATERIAL-MEN'S  LIENS. 
See  Liens. 

MECHANICS'  LIENS. 

See  Liens. 

MORTGAGES. 

1.  Indorsement  of  Note  Secured  by  Mortgage  Operates  aa  an  equitable 

assignment  of  the  mortgage.     Connecticut  M.  L.  I.  Co.  v.  Talbot,  C55. 

2.  Assignee  op  Mortgage  Who  Fails  to  Record  his  Assignment  will  be 

estopped  from  asserting  the  priority  of  his  mortgage  over  that  of  a  sub- 
sequent mortgagee  who  took  upon  the  faith  of  a  release  executed  by  the 
administratrix  of  the  original  mortgagee  and  entered  of  record.    Id. 

3.  Unregistered  Mortgage  Executed  by  Ancestor  Retains  its  Priority 

over  a  judgment  recovered  against  his  heir  at  law  in  the  ancestor's  life- 
time, although  the  judgment  creditor  had  no  notice  of  the  mortgage  when 
his  judgment  was  recovered.     Voorliis  v.    Westervelt,  315. 

4.  Registry  Law  Applies  only  in  Cases  where  Interest  of  Subsequent 

judgaient  creditor,  mortgagee,  or  purchaser,  at  the  time  be  acts,  can  be 
affected  by  want  of  notice  of  the  unregistered  mortgage.  It  was  not 
intended  to  relate  to  those  who  have  no  concern  in  such  mortgage  when 
they  acquire  their  rights.     Id. 

5.  Unrecorded  Mortgage  Given  by  Ancestor  is  Displaced  by  a  judgment 

recovered  against  the  heir  at  law  after  the  ancestor's  death;  and  a  pur- 
chaser of  the  heir's  estate  at  a  sale  under  such  judgment,  if  he  has  no 
notice  of  the  mortgage,  ia  a  bona  fide  purchaser,  and  will  take  free  from 
the  lien  of  such  mortgage.     Id. 

6.  CiLiTTEL  Mortgage,  Like  Any  Other  Contract,  is  to  be  Construed 

Together,  the  object  being  to  ascertain  with  precision  the  mutual 
understanding  of  the  parties.  The  whole  instrument  ij  to  be  viewed 
and  compared  iu  all  its  parts,  so  that  every  part  of  it  may  be  made  con- 
sistent and  cffecturl.     Nnvlean  v.  Olson,  28G. 

7.  Mortgagee  of  Chattels  is  not  Authorized,  without  Cause,  to  Seizb 

and  Sell  the  mortgaged  property  before  the  debt  becomes  due,  under 
a  provision  in  the  mortgage  that  he  may  seize  and  sell  the  property,  if 
he  shall  at  any  time  feel  "unsafe  or  insecure,"  and  the  mortgage  also 
provides  for  interest  in  favor  of  the  mortgagee,  and  that  the  debt  is  to 
be  paid  at  certain  times  named,  and  thereby  there  is  an  implied  agree- 
ment that  the  mortgagor  shall  remain  in  possession  until  a  default  in 
payment  of  the  whole  or  a  part.     Id. 

8.  Clause  in  Chattel  Mortgage  Authorizing  Mortgagee  to  Sell  if  at 

any  time  he  feels  "unsafe  or  insecure"  does  not  mean  that  he  may, 
arbitrarily  and  without  cause,  declare  that  he  feels  unsafe  or  insecure, 
but  the  mortgagor  must  be  about  to  commit  or  has  committed  some 
act  which  tends  to  impair  the  security.     Id. 

9.  Proceedings  to  Foreclose  Mortgage  in  Courts  op  State  op  New 

York  upon  lands  in  Connecticut  are  without  validity,  and  do  not  affect 
the  right  to  a  foreclosure  of  the  mortgage  according  to  the  laws  of  the 
latter  state.     Farmers'  Loan  and  Trust  Co.  v.  Postal  Tel.  Co.,  63. 

See  Adverse  Pos.ses3ion,  1,  2;  Insurance;  Statute  op  Limitations,  5. 
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MUNICIPAL  CORPORATIONS. 

Municipal  AuTHORinBa  op  City  must  exercise  ordinary  care  in  keeping 
the  sidewalk  free  from  defects  and  obstructions,  and  a  failure  to  perform 
this  duty  may  lay  the  foundation  of  municipal  liability.  City  0/ Denver 
V.  Dean,  594. 

Where  City  did  not  Construct  Sidewalk,  a  defect  in  which  caused  an 
accident  not  occasioned  by  any  act  of  the  city,  its  officers  or  agents,  be- 
fore a  recovery  can  be  had  it  must  be  proved  that  the  corporation  had 
notice  of  the  defect,  and  also  that  it  was  in  possession  of  such  notice  • 
sufficient  length  of  time  before  the  accident  to  have  cured  the  defect  and 
prevented  the  injury.  Such  notice  might  be  actual  or  constructive.  Id. 
ERSONAL  Knowledge  of  Officer  of  City  gained  in  pursuance  of  hia  du- 
ties of  defects  in  or  obstructions  to  the  sidewalks  in  such  city  is  actual, 
but  not  constructive,  notice  to  the  city.     Id. 

unicipal  Corporation  may  be  Charged  with  Constructivb  Notice  of 
defects  in  its  sidewalks  so  as  to  be  held  liable  for  injury  caused  thereby, 
either  where  an  exercise  of  ordinary  care  on  its  part  or  the  part  of  its 
officer  involves  the  anticipation  of  defects  that  are  the  natural  and  legiti- 
mate result  of  use  or  climatic  influences,  or  where  the  corporation  had 
the  means  of  knowledge  for  a  sufficient  time  to  have  remedied  the  de- 
fect. The  phrase  "means  of  knowledge"  includes  cases  of  neglect  to 
anticipate  and  prevent  certain  defects  mentioned  above.     Id. 

Action  against  City  for  Injury  resulting  from  defective  sidewalk,  it 
is  within  the  province  of  the  jury  to  determine  whether  or  not  the  city 
or  its  proper  officer  had  personal  knowledge  of  the  defect  for  a  sufficient 
length  of  time  previous  to  the  injury  to  make  the  city  liable.     Id. 
See  Counties. 

MURDER. 
See  Criminal  Law. 

NAMES. 
See  Evidence,  6. 

NEGLIGENCE. 

Defendant  has  No  Absolute  Right  to  eeavb  Personal  Physical  Ex- 
amination OF  Plaintiff  Made,  in  an  action  for  personal  injuries.  The 
granting  or  refusing  of  an  order  for  such  an  examination  rests  in  the 
discretion  of  the  trial  court,  which  discretion  will  not  be  interfered  with 
unless  manifestly  abused.     Sidekum  v.  Wabash  etc.  R'y  Co.,  549. 

Where  Court  Merely  Denies  Motion  for  Physical  Examination  of 
Plaintiff  for  the  time  being,  at  the  same  time  remarking  that  if,  during 
he  progress  of  the  trial,  it  appeared  necessary  to  ascertain  the  plaintiff 'a 
eal  condition,  and  the  nature  and  extent  of  her  injuries,  ho  would  then 
irect  such  an  examination,  and  the  defendant  does  not  at  any  subse- 
quent stage  of  the  proceeding  renew  the  application  for  such  order,  the 
court  may  well  assume  that  the  defendant  abandoned  his  application  for 
the  order.     Id. 

Evidence  of  Condition  of  Railroad  Track  should  be  Conpined  to 
Place  of  Accident,  or  to  the  immediate  vicinity  thereof,  in  an  action 
against  the  company  for  injuries  sustained  on  its  road;  and  testimony  as 
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to  the  condition  of  the  track  a  mile  and  a  half  from  the  place  of  the  acci- 
dent is  incompetent  and  inadmissible.  The  reception  of  such  improper 
evidence  will  not,  however,  be  ground  for  reversal,  where  it  was  with- 
drawn, and  excluded  from  the  jury,  by  the  subsequent  instruction  of  the 
court,  the  competent  and  admissible  evidence  in  the  record  being  amply 
sufficient  to  authorize  the  verdict,  independent  of  that  erroneously 
received.    Id. 

4.  Negligence  —  Application  of  Principle  of  Respondeat  Soterior.  — 

The  plaintiff,  a  boy  thirteen  years  of  age,  was  in  the  service  of  the  de- 
fendant corporation,  being  engaged  in  the  weaving  department  of  its 
cotton  mills,  "to  sweep  the  floor,  carry  water,  and  fill  the  buckets  with 
quills."  The  dangerous  machinery  of  the  weaving  department  was  at 
the  time  being  operated  with  insufficient  help,  and  an  employee  of  the 
defendant,  acting  as  its  agent,  called  on  the  plaintiff  for  help,  and 
ordered  him  into  a  position  of  danger,  the  result  of  which  was  irrepa- 
rable injury  to  him.  Held,  that  the  defendant  corporation  was  liable 
in  damages  for  the  injury  sustained  by  the  plaintiff.  Jones  v.  Old  Do- 
minion Cotton  Mills,  92. 

5.  One  Who  Walks  upon  Railroad  Track  Laid  along  Public  Street  is 

NOT  Trespasser,  especially  if  he  be  at  a  public  crossing,  and  may  re- 
cover for  an  injury  caused  by  the  negligence  of  the  railroad  company,  if 
himself  without  fault.     OJdo  db  M.  Ky  Co.  v.  Walker,  638. 

6.  General  Averment  that  Plaintiff  was  without  Fault  is  Sufficient, 

in  an  action  for  a  negligent  injury,  unless  the  facts  specially  pleaded 
clearly  show  that  he  was  guilty  of  contributory  negligence.     Id. 

7.  Negligence  may  be  Charged  in  General  Terms;  and  if  the  defendant 

desires  a  more  definite  statement  of  the  facts,  his  remedy  is  by  motion 
to  make  the  complaint  more  specific,  and  not  by  demurrer.     Id. 

8.  Declaration  is  Sufficient,  although  It  does  not  State  whether  the 

plaintiff  was  an  employee  or  a  mere  trespasser,  if  it  distinctly  sets  forth 
when,  where,  in  what  manner,  and  under  what  circumstances  the  plain- 
tiff was  injured  by  the  default,  negligence,  and  improper  conduct  of  the 
defendant's  servant,  who  was  then  and  there  in  the  care  and  manage- 
ment of  certain  described  machinery  of  the  defendant.  Jones  v.  Old  Do- 
minion Cotton  Mills,  92. 

9.  For  Negligence  Causing  Personal  Injuries  to  Minor  Child,  separate 

and  concurrent  actions  may,  in  the  absence  of  statute,  be  maintained  by 
the  child  and  its  father.     Pratt  G.  <(;  I.  Co.  v.  Brawky,  751. 

10.  In  Action  by  Child  for  Injuries  Caused  by  Negligence  of  a  third 
person,  the  contributory  negligence  of  the  child's  father  is  no  defense, 
and  cannot  be  imputed  to  the  child  when  it  is  of  such  tender  years  as  to 
be  legally  presumed  as  incapable  of  judgment  and  discretion;  but  whea 
the  child  is  between  the  ages  of  seven  and  fourteen  years,  though  prima 
facie  incapable  of  judgment  and  discretion,  evidence  of  capacity  may 
be  received,  and  contributory  negligence  imputed  and  shown  in  defense 
of  the  action.     Id. 

11.  In  Action  by  Father  for  Personal  Injuries  to  Child  Caitsed  by 
Negligence,  the  contributory  negligence  of  the  child  is  a  good  defense, 
unless  the  child  be  within  the  age  which  raises  the  legal  presumption  of 
incapacity.    Id. 

12.  In  Action  by  Father  for  Personal  Injuries  to  Child  caused  by  neg- 
ligence, the  contributory  negligence  of  the  father  is  a  complete  defense, 
without  regard  to  the  age  or  capacity  of  the  child.     Id. 
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13.  In  Actios  for  Personal  Injtjries  to  Guild  Caused  by  the  wanton, 

reckless,  or  intentional  negligence  of  defendant,  the  contributory  neg- 
ligence of  neither  father  nor  child  is  available  as  a  defense.     Id. 

14.  Father  Who  Knowingly  Permits  Guild  about  Seven  Years  ok  Agb 
to  go  unprotected  upon  the  track  of  a  railroad  for  the  purpose  of  pick- 
ing up  coal  at  a  place  whei-e  trains  are  constantly  passing  is  guilty  of 
culpable  negligence.     Id. 

15.  If  Father  Permits  Grandmotuer  to  uave  Gare  and  Custody  of 
Guild,  her  negligence,  whereby  the  child  is  injured,  is  to  be  imputed  to 
the  father.     Id. 

16.  GoNTRiBCTORY  NEGLIGENCE  IS  MATTER  OF  DEFENSE,  whlch  cannot  be  pre- 
sumed, but  must  be  proved,  and  the  burden  of  proving  it  rests  on  the 
defendant.     Little  Rock  etc.  R'y  Co.  v.  Leverett,  230. 

17.  GONTRIBUTORY     NEGLIGENCE,     A3     DEFENSE,      MUST     BE     AFFIRMATIVELY 

Proved.     lAlile  Rock  etc.  R'y  Co.  v.  Eubanks,  245. 

18.  Whether  the  Defendant  was  in  This  Gase  Guilty  of  Negligence 
in  failing  to  prescribe  suitable  rules  was  held  to  be  a  question  for  the 
jury.     Reagan  v.  St.  Louis  etc.  R'y  Co.,  542. 

19.  Gontributory  Negligence. — A  ijerson  is  not  a  trespasser  who,  by  the 
conductor's  permission,  is  on  a  freight-car  while  it  is  being  loaded,  nor 
is  his  presence  there  contributory  negligence,  unless  it  was  known  to 
him  that  the  conductor  exceeded  his  authority  in  granting  such  per- 
mission.    Alabama  G.  S.  R'y  Co.  v.   Yarbrour/h,  715. 

20.  In  Action  for  Damages  for  Persona.l  Injury,  Loss  or  Diminution 
of  Gapacity  to  follow  the  plainliflF's  usual  business  or  employment  is  a 
proper  subject;  for  compensation.  The  extent  and  nature  of  plaiiitifif's 
business,  and  his  physical  capacity  to  perform  work  at  the  time  he  was 
injured,  may  be  shown;  and  where  one  of  the  injuries  sustained  was  the 
breaking  of  an  arm,  it  is  competent  for  him  to  prove  t!mt  his  other  arm 
had  been  previously  disabled,  not  as  an  element  of  recoverable  damages, 
but  as  showing  the  decreased  capacity  produced  by  the  injury  com- 
plained of.     Id. 

21.  Statements  of  Deceased  as  to  Gause  and  Manner  of  Injury,  Made 
BY  Him  Immediately  after  being  run  over  by  a  railroad  car,  and  while 
he  was  still  under  the  car,  are  admissible  in  evidence  as  part  of  the  res 
gestce  in  an  action  against  the  company  for  negligence  resulting  in  the 
death  of  the  person  injured.     Little  Rock  etc.  R'y  Co.  v.  Leverett,  230. 

22.  Evidence  of  Poverty  of  Mother,  a\d  of  her  Dependence  on  her 
Deceased  Son  for  support  and  maintenance,  is  admissible  in  evidence  to 
show  the  pecuniary  damage  sufiFered  by  her  by  his  death,  in  an  action 
brought  by  her  under  the  statute,  as  next  of  kin  of  the  deceased.     Id. 

23.  It  is  not  Error  to  Exclude  Evidence  of  Financial  Gondition  of 
Mother  in  an  action  brought  by  her  to  recover  damages  for  the  drowning 
of  her  son,  when  she  had  already  testified  as  to  her  circumstances  and 
surroundings  at  the  time  the  accident  happened.    Overholt  v.  Vielhs,  557. 

24.  Evidence  of  Impracticability  of  Making  Fence  is  Admissible  as  bear- 
ing upon  the  question  of  negligence,  in  an  action  for  damages  for  the  death 
of  plaintiff's  son,  based  upon  the  alleged  negligence  of  the  defendant  in 
not  fencing  on  a  line  of  his  lot  which  did  not  abut  upon  a  street  or  high- 
way, but  on  the  private  property  of  another,  especially  where  it  was 
shown  that  the  defendant  had  owned  the  lot  liut  a  short  length  of  time.  Id. 

26.  Owner  of  Land  is  not  under  Obligation  to  Strangers  to  Put  Guards 
AROUND  Excavations  made  by  him,  unless  such  excavations  are  so  near 
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a  puMic  highway  as  to  be  daogerous,  under  ordinary  circamstances,  to 
persons  passing  upon  the  way,  and  using  ordinary  care  to  keep  upon  the 
proper  path;  in  which  case  he  must  take  reasonable  precautions  to  pre- 
vent injuries  happening  therefrom  to  such  persons.     Id. 
See  Evidence,  8;  Master  and  Servant;  Office  and  Officers;  Railroads. 

NEGOTIABLE  INSTRUMENTS. 

1.  It  13  Valid  Acceptance  of  Draft  where  the  drawee  wrote  across  the  face 

thereof  the  words,  "Excepted  Sept.  18.  L.  B.  Maben."  And  parol 
evidence,  not  being  inconsistent  with  the  writing  itself,  is  admissible  to 
show  that  the  purpose  of  the  drawee  in  writing  the  word  "  excepted  " 
was  to  "accept "  the  draft.     Cortelyou  v.  Maben,  284. 

2.  Acceptor  of  Bill  of  Exchange  has  Right  to  Qualify  his  Acceptance 

by  designating  the  place  of  payment;  and  when  the  place  of  payment  is 
thus  designated,  it  becomes  part  of  the  contract  of  acceptance.  Brown 
V.  Jones,  G23. 

8.  Section  368,  Indiana  Revised  Statdte.s  of  1881,  Providing  that  It 
shall  not  be  Necessary  to  Aver  or  Prove  Demand  at  Place  of 
Paysient  fixed  by  a  bill,  note,  or  other  contract,  has  no  application  to 
a  case  where  the  demand  of  payment  is  necessary  to  create  a  cause  of 
action  against  the  drawer  or  indorser  of  a  bill  of  exchange.     Id. 

4.  Presentment  must  ee  Made  at  Place  of  Payment  Designated  by  the 
acceptance  of  a  bill  of  exchange,  or  a  suflBcient  excuse  for  failing  to  so 
present  it  must  be  shown,  or  else  the  drawer  and  indorsers  of  the  bill 
will  be  discharged.     Id. 

6.  It  will  be  Presumed  by  Supreme  Court  that  Bill  of  Exchange  was 
not  Presented  at  Place  Designated  by  the  acceptance,  where  it  is 
not  stated  in  the  finding  that  the  bill  was  so  presented.    Id. 

6.  Law  of  Indiana  Governs  as  to  Liability  of  Indorser  where  promis- 

sory notes  are  made  and  indorsed  in  that  state.  Duimir/an  v.  Stevens, 
49G. 

7.  Under  Law  Merchant,  Indorsement  of  Note  Amounts  to  Contract  on 

the  part  of  the  indorser,  that  if,  when  duly  presented,  the  note  is  not 
paid  by  the  maker,  the  indorser  will,  upon  due  and  reasonable  notice 
given  him  of  the  dishonor,  pay  it  to  the  indorsee  or  other  holder.     Id. 

8.  Indorser  may,  by  Form  of  his  Indorsement.  Make  Himself  Absolutely 

and  positively,  in  all  events,  liable  for  the  payment  of  the  note,  with  or 
without  due  presentment  or  due  notice  of  non-payment.  If  there  be  aa 
agreement  in  writing  to  dispense  with  any  demand  upon  the  maker,  or 
with  notice  of  dishonor,  the  language  will  be  construed  to  import  an 
absolute  dispensation,  with  the  ordinary  conditions  of  an  indorsement, 
and  the  liability  of  the  indorser  will  become  as  full  as  that  of  a  surety  or 
guarantor.     Id. 

9.  Law  Merchant  in  Force  in  Indiana  Applies  to  a  not©  payable  in  a 

bank  in  that  state;  and  where  there  is  an  express  waiver  in  writing  by 
the  indorser,  of  presentment  of  the  note  for  payment,  and  of  notice  of 
its  non-payment,  this  dispenses  with  the  conditions  precedent  to  the 
indorser's  liability,  and  makes  his  obligation  for  the  payment  of  the  note 
tinconditional  and  absolute.  On  maturity  of  the  note,  the  holder  may 
immediately  bring  suit  against  the  indorser  without  performance  of  any 
act.     Id. 

10.  Where  Indorser  of  Promissory  Note  is  Liable  Absolutely  for  ita 
payment,  the  indorsee  of  such  note  may,  under  the  provisions  of  the 
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Illinois  Revised  Statutes,  chapter  3,  section  67,  relating  to  the  settle- 
ment of  the  estates  of  deceased  persons,  and  before  maturity  of  the  note, 
have  the  same  allowed  against  the  estate  of  the  indorser.  The  statute  is, 
that  "any  creditor  whose  debt  or  claim  against  the  estate  is  not  due 
may  present  the  same  for  allowance  and  settlement,"  and  the  indorsee  of 
the  note  in  such  case  is  a  creditor  within  the  statute.     Id. 

1 1.  Where  the  Indorsee  of  a  Note  fills  the  blanks  contained  therein  so  as  to 

change  the  rate  of  interest  from  the  legal  rate  to  an  excessive  rate,  with- 
out the  knowledge  or  consent  of  the  maker,  the  note  is  vitiated  and 
becomes  void.     Hoopes  v.  ColUngwood,  665. 

12.  Peoof  that  Assignment  op  Note  was  Made  before  its  Maturity  will 
overcome  the  statutory  rule  that  an  assignment  without  date  shall  be 
taken  to  have  been  made  at  a  date  most  to  the  advantage  of  the  defend- 
ant.    Tabor  v.  Merchants'  Nat.  Bank,  241. 

•S.  Production  of  Note  and  Proof  that  Indorsement  was  Made  before 
Maturity  Raises  Presumption  that  the  holder  paid  value  for  it,  was  an 
innocent  holder,  and  acquired  it  in  due  course  of  business;  but  the  pre- 
emption of  the  payment  of  value  is  overcome  by  proof  that  the  note,  in 
its  inception,  was  bo  infected  with  fraud  as  to  destroy  the  title  of  the 
original  holder,  and  the  burden  of  proof  that  value  was  given  for  it  is 
then  shifted  to  the  plaintiff.     Id. 

14,  Surety  Who  Signs  Negotiable  Note  wrrn  Agreement  that  It  is  not 
TO  BB  Delivered  to  the  payee  until  it  is  signed  by  other  sureties  can- 
not, as  against  an  innocent  payee  without  notice,  set  up  the  fraud  of  the 
maker  in  delivering  it  without  the  signatures  of  the  additional  sureties. 
He  is  regarded  as  having  constituted  the  maker  his  agent  to  negotiate 
the  note,  and  having  clothed  him  with  the  means  of  perpetrating  the 
fraud,  he  must  bear  the  loss.     Id. 

15.  One  Who  Takes  Negotiable  Paper  in  Payment  of  Antecedent  Debt, 

before  maturity,  and  without  notice  of  any  defect  therein,  receives  it  in 
due  course  of  business,  and  becomes  a  holder  for  value,  entitled  to  enforce 
payment  without  regard  to  the  defenses  that  may  exist  between  other 
parties  to  the  paper.     Id. 

See  Banks  and  Banking;  Judgments,  19;  Mortgages. 

NEW  TRIAL. 

1.  Power  of  Court  to  Grant  New   Trial  because  Verdict  is  Con- 

trary TO  Evidence  should  be  cautiously  exercised,  and  never,  in  a 
doubtful  case,  merely  because  the  court,  if  on  the  jury,  would  have  given 
a  different  verdict.     Muse  v.  Stern,  77. 

2.  Verdict  ought  not  to  Stand,  when  there  is  clear  and  convincing  proof  of 

an  essential  fact,  contrary  to  the  finding  of  the  jury,  and  no  evidence 
fairly  tending  to  sustain  it.     Continental  L.  I.  Co.  v.  Yung,  G30. 

3.  Ruling  of  Trial  Court  Rjejecting  Evidence  will  be  Presumed  Proper 

where  nothing  is  preserved  in  the  record  to  show  the  contrary.  Over- 
holt  V.   Vietlus,  557. 

4.  Supreme  Court  cannot  Say  that  Evidence  is  Conclusively  Contra- 

dicted, however  much  it  may  be  opposed  by  other  testimony,  where 
competent  evidence  appears  in  the  record  which,  if  believed,  necessarily 
tends  to  support  the  finding  of  the  jury,  unless  it  be  of  such  a  character 
that,  to  believe  it,  would  necessarily  involve  an  absurdity  in  reason,  or 
an  impossibility  according  to  the  very  nature  of  things.  Continental  L. 
I.  Co.  V.  Tung,  630. 
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6.  Sot»reme  Couet  h  wot  JuawFiE©  in  Orderivo  New  Trial,  because  the 
evidence  which  tends  to  support  the  finding  of  the  jury  may  be  con- 
tradicted.    Id. 

NOTICE. 
That  Parties  had  Due  Notice  of  Judicial  Proceedings  will  be  pre- 
sumed after  the  lapse  of  twenty  yeara,  although  the  record  does  not 
afl&rmatively  show  that  fact.     Wilson  v.  Holt,  768. 
See  CoEPOEATiONS,  36-38;  Infancy. 

NUISANCE. 

1.  In  Action  to  Enjoin  Continuance  of  Nuisance  and  for  Damages, 

it  is  an  insufficient  defense  that  the  business  alleged  to  be  a  nuisance  is 
per  se  lawful,  and  the  use  made  by  the  defendant  of  his  own  property  is 
reasonable;  nor  is  it  sufficient  that  the  locality  is  one  in  which  there  is  a 
large  number  of  other  manufacturing  establishments,  and  the  neighbor- 
hood is  largely  occupied  by  mechanics  and  tenement-houses;  nor  that 
the  plaintiff  elected  to  build  in  the  locality  on  his  own  land,  and  reside 
there  after  the  defendant  erected  the  nuisance.     HurUntt  v.  MtKone,  17. 

2.  Question  of  Reasonable  Use  of  One's  Property  is  to  be  determined 

in  view  of  the  rights  of  others.     Id. 

3.  Nuisance  —  Proper  Elements  of  Damage  —  Evidence  Presumed  to  be 

Used  for  Proper  Purpose. — A  suit  was  brought  for  an  injunction 
against  the  continuance  of  a  nuisance,  and  also  for  damages.  The  court, 
in  its  findings,  went  beyond  the  allegations  of  the  complaint  in  two  par- 
ticulars, namely,  with  regard  to  the  intolerable  character  of  the  nuisance, 
and  its  effect  upon  the  health  of  the  plaintiff  and  his  family.  Held,  that 
as  the  suit  was  for  an  injunction  and  also  for  damages,  it  would  be  pre- 
sumed, in  the  absence  of  any  evidence  to  the  contrary,  that  the  facts 
unalleged  were  applied  by  the  judge  to  the  matter  of  the  injunction, 
and  were  not  considered  by  him  as  ground  for  additional  damages, 
especially  as  there  was  no  objection  to  the  facts  in  the  court  below.     Id. 

OFFICE   AND  OFFICERS. 

1.  Office  is  Right  to  Exercise  Public  Function  or  Employment,  and  to 

take  the  fees  and  emoluments  belonging  thereto;  and  from  its  inherent 
nature,  no  less  than  from  reasons  of  public  policy,  there  cannot  be  twc 
persons  in  the  possession  of  the  same  office  at  the  same  time.  Hamlin  v. 
Kassafer,  176. 

2.  Officer  de  Facto  is  One  in  Actual  Possession  of  the  office,  and  in  the 

exercise  of  its  function  and  discharge  of  its  duties.  When  this  occurs, 
there  can  be  no  other  incumbent  of  the  office.     Id. 

3.  Officer  de  Jure  is  One  Who  has  Lawful  Right  to  the  office,  but  who 

has  cither  been  ousted  from  or  never  actually  taken  possession  of  the 
office.     Id. 

4.  When  Officer  de  Jure  is  Also  Officer  db  Facto,  the  lawful  title  and 

possession  are  united,  and  no  other  person  can  be  officer  de  facto  to  that 
office.  Id. 
B.  Officer  de  Facto  is  One  Who  Exercises  Duties  of  Office  under  color 
of  appointment  or  election.  He  differs  from  a  mere  usurper  who  under- 
takes to  act  without  color  of  right,  and  also  from  an  officer  de  jure,  who 
is  in  all  respects  legally  appointed  and  qualified  to  exercise  the  office. 
Id. 
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6.  >  DiSTiNcmoN  BETWEEN  OFFICER  DE  JuRE  AND  DE  Facto  is,  that  tbe  former 

has  tho  lawful  right  or  title,  without  the  possession  of  the  office,  while 
the  latter  has  the  possession  and  performs  the  duties  under  color  of  right, 
without  being  qualified  in  law  to  act;  and  both  are  distinguished  from  a 
mere  usurper,  wlio  has  neither  title  nor  color  of  right.     Id. 

7.  Mere  Claim  to  ee  Officer  does  not  Constitute  one  an  officer  de  facto. 

There  must  ulso  be  some  color  or  claim  of  right  to  the  office,  or  without 
it,  a  performance  of  official  duties,  with  the  acquiescence  of  the  public, 
for  such  leng  Ji  of  time  as  to  raise  a  presumption  of  colorable  right.     Id. 

8.  Color  of  Right  Whicu  Constitutes  One  an  Officer  de  Facto  may 

consist  in  an  election  or  appointment,  or  in  holding  over  after  the  expi- 
ration of  one's  term,  or  in  acquiescence  by  the  public  in  the  acts  of  such 
officer  for  such  length  of  time  as  to  raise  the  presumption  of  colorable 
right  by  election  or  appointment.     Id. 

9.  Law  Recognizes  Official  Acts  of  Officer  de  Facto  as  lawful  to  a  cer- 

tain extent.  It  will  not  allow  them  to  be  questioned  collaterally,  and 
they  are  valid  as  to  the  public,  and  third  persons  who  have  an  interest 
in  the  thing  done.     Id. 

10.  Act  of  Officer  de  Jure,  within  Scope  of  his  Authority,  are  valid  for 
all  purposes,  but  not  so  with  an  officer  de  facto;  his  acts  are  only  recog- 
nized to  be  valid  so  far  as  they  aflfect  the  public  and  third  persons;  as  to 
these,  his  acts  are  as  valid  as  those  of  an  officer  dejure.     Id. 

11.  Mere  Usurper  in  Office  is  one  who  acts  without  color  of  title,  and 
whose  acts  are  utterly  void.     Id. 

12.  Title  to  Office  cannot  be  Determined  by  private  suit  between  indi- 
viduals; it  must  be  tried  by  quo  warranto.     Id. 

13.  Where  Officer  Holds  over  afper  Expiration  of  his  Term,  under 
claim  or  color  of  right,  his  official  acts  are  those  of  a  de  facto  officer,  and 
are  valid  as  to  the  public  and  third  persons,  and  caunot  be  collaterally 
attacked.  This  rule  applies  to  a  judgment  obtained  before  a  de  facto 
justice  of  the  peace.     Id. 

14.  When  i  <e  Facto  Officer  is  in  possession  of  the  office  when  adverse  claim 
is  made,  he  may  continue  to  exercise  the  acts  of  the  office  until  the  title 
thereto  is  determined;  and  his  acts,  within  the  scope  of  his  authority, 
are  valid  and  binding  upon  the  public  and  third  persons,  and  cannot  be 
collaterally  assailed.     Id. 

15.  Authority  Conferred  by  Law  upon  Executive  to  Fill  Vacancies  in 
office  by  appointment  does  not  confer  upon  him  the  power  of  ultimately 
determining  whether  the  vacancies  actually  exist,  and  a  claimant  has 
the  right  to  have  such  question  determined  in  the  courts.  State  ex  rel. 
Carson  v.  Harrison.  663. 

16.  Vacancy  in  Office.  —  Under  the  provision  of  the  Indiana  constitution 
that  ' '  officers  shall  continue  in  office  until  their  successors  are  elected 
and  qualified,"  no  vacancy  occur.')  which  the  governor  can  fill  by  appoint- 
ment, where  one  holding  an  appointive  office  under  the  general  assem- 
bly continues  to  hold  it  after  the  expiration  of  his  term,  no  successor 
having  been  appointed  by  the  assembly.     Id. 

17.  Tenure  of  Office.  — The  provision  of  the  Indiana  constitution  that  "  the 
general  assembly  shall  not  create  any  office  the  tenure  of  which  shall  be 
more  than  four  years  "  does  not  prevent  one  who  holds  an  office  created 
by  the  general  assembly,  the  term  of  which  is  four  years,  from  holding 
over,  after  the  expiration  of  his  term,  until  his  successor  be  elected  and 
qualified.     Id. 
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18.  PtTBLic  Ministerial  Officer  is  Answerable  in  Civil  Action  for  Ant 
Act  of  Negligence  or  misconduct,  whereby  damage  proximately  results 
to  the  party  complaining.     Eslava  v.  Jones,  699. 

19.  Public  Officers  Who  are  Intrusted  with  Public  Funds,  and  required 
to  give  bonds  for  the  faithful  discharge  of  their  official  duties,  are  not 
mere  bailees  of  the  money,  to  be  exonerated  by  the  exercise  of  ordinary 
care  and  diligence.  Their  liability  is  fixed  by  their  bonds;  and  the  fact 
that  money  is  stolen  from  them,  without  any  fault  or  negligence  upon 
their  part,  does  not  release  them  from  liability  thereon.  State  v.  Nevin, 
873. 

20.  Bond  Requiring  Faithful  Performance  of  Official  Duty  is  as 
Binding  upon  tlie  principal  and  his  sureties  as  if  all  the  statutory  duties 
of  the  officer  were  inserted  in  it.     Id. 

21.  County  Treasurer  is  Required  to  Safely  Keep  Public  Money,  by 
the  Compiled  Laws  of  Nevada,  and  pay  it  out  only  as  provided  by  law. 
Id. 

22.  State  is  not  Compelled  to  Wait  until  Close  of  County  Treas- 
urer's Term  of  Office  bafore  commencing  an  action  upon  his  bond, 
where  he  admits  the  defalcation,  and  claims  the  right  to  interpose  the 
defense  of  a  robbery  of  the  funds.     Id. 

23.  Demurrer  to  Entire  Complaint  in  Action  on  Official  Bond  is  Prop- 
erly Overruled,  where,  several  breaches  of  the  bond  being  assigned, 
some  of  them  are  sufficiently  certain  and  definite.  Coleman  v.  Pike  Co., 
746. 

24.  Proof  of  Execution  of  Bond  Which  is  Foundation  of  Suit  is  not  re- 
quired under  provision  of  the  Alabama  Code,  section  3036,  unless  the 
execution  is  denied  by  a  verified  plea.     Id. 

See  Suretyship. 

PARENT  AND  CHILD. 

1.  Father,  vb  Yts  and  Suitable  Person,  is  Generally  Entitled  to  Cus- 

tody AND  Control  of  his  infant  child.  But  the  court  has  a  discretion 
upon  the  subject,  and  the  welfare  of  the  infant  is  the  pole-star  by  which 
the  discretion  of  the  court  is  to  be  guided.  The  rights  of  the  child  are 
first  to  be  considered,  and  are  clearly  to  be  protected  in  the  enjoyment 
of  its  personal  liberty,  according  to  its  own  choice,  if  arrived  at  the  age 
of  discretion,  and  if  not,  to  have  its  personal  safety  and  interests  guarded 
and  secured  by  the  law,  acting  through  the  agency  of  those  who  are 
called  on  to  administer  it.     Merritt  v.  Swimley,  115. 

2.  Custody  and  Control  of  infant  Child  will  not  be  Restored  to  her 

Father,  against  her  wishes,  in  a  case  where  the  father  transferred  her 
custody,  before  she  was  a  month  old,  to  female  relatives,  who  tenderly 
nursed  and  reared  her  in  happy  contentment  until  she  was  twelve  years 
of  age.     Id. 

3.  Purchase  op  Land  by  Father  in  Name  of  his  Children  is  Presumed 

to  be  Advancement  to  them  by  him,  and  the  equitable  as  well  as  the 
legal  title  vests  in  them.  And  the  fact  that  the  father  takes  possession, 
makes  improvements,  and  receives  the  rents  and  profits,  is  not  sufficient 
to  show  that  an  advancement  was  not  intended.    Bogy  v.  Roberts,  210. 

PARTITION. 
See  Jurisdiction,  4. 
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TARTNERSHIP. 

1.  Relation  Existing  between  Partners  is  Onb  or  Trust  and  confidenc«v 

and  when  dealing  with  each  other  in  relation  to  the  partnership  matters, 
they  are  required  to  make  full  disclosure  of  all  material  facts  within  their 
knowledge  in  any  way  relating  to  the  partnership  affairs.  Caldwell  v. 
Davis,  599. 

2.  CoMMUNiTT  OF  INTEREST  EXISTS  BETWEEN  PARTNERS,  producing  a  Com- 

munity of  duty.     Id. 

3.  When  Contracting  between  Themselves,  Partners  are  Required  to 

show  the  utmost  good  faith  toward  each  other,  and  the  concealment  of 
material  facts  by  one,  which  he  should  disclose  to  the  other,  is  a  fraud  for 
which  the  contract  may  be  canceled.     Id. 

PAYMENT. 
See  Statute  of  Limitations. 

PHYSICIANS. 
Physician  Called  in  Generally,  without  Limitation  as  to  his  At- 
tendance, is  impliedly  engaged  to  attend  the  patient  through  that  ill- 
ness, or  until  his  services  are  dispensed  with.   Dak  v.  Donaldson  Ltimber 
Co.,  224. 

PLEADING  AND  PRACTICE. 

1.  Modes  of  Procedure   and  Rules  of  Practice,  Prescribed  in  Civil 

Actions,  are  All  Applicable  in  Indiana  to  special  statutory  proceed- 
ings for  the  enforcement  of  private  rights,  except  where  the  statute 
authorizing  and  regulating  such  special  proceeding  has  expressly  or  by 
fair  implication  prescribed  a  different  course  of  procedure  or  rule  of 
practice  therein.     Chicago  <fc  A .  R'y  Co.  v.  Summers,  615. 

2.  Where  Alleged  Misjoinder  of  Parties  appears  on  the  face  o.  the  com- 

plaint, and  is  demurred  to  and  overruled  but  an  answer  is  filed  and  the 
trial  proceeded  with,  the  defendant  waives  his  right  to  insist  on  the  al- 
leged error  in  the  appellate  court.     Fillmore  v.  Wells,  567. 

3.  Person  Entitled  to  Election  between  Inconsistent  Remedies  will 

BE  Confine^  to  One  which  he  first  prefers  and  adopts.  Nanaon  v. 
Jacob,  531. 

4.  Argumentative  Pleading  is  Bad  under  all  systems  of  practice.    Sup' 

ply  Ditch  Co.  V.  Elliott,  586. 
6.  Where  Complaint  Describes  Lands  Sued  for  as  east  half  of  a  certain 
tract,  a  deed  for  the  south  half  of  the  same  tract  is  properly  admissible 
in  evidence,  since  the  one  is  necessarily  overlapped  by  the  other  in  part. 
Oreen  v.  Jordan,  711. 

6.  Demurrer  Admits  All  Material  Facts  Well  Pleaded,  and  all  neces- 

sary intendments  and  inferences  as  to  such  facts  as  the  demurrer  applies, 
but  all  facts  not  alleged  in  the  pleading  attacked  by  demurrer  or  neces- 
sarily inferred  are  assiimed  not  to  exist.    Supply  Ditch  Co.  v.  Elliott,  586. 

7.  Motion  to  Stribie  out  Answer  will  not  Perform  Office  of  Demur- 

rer thereto  for  want  of  sufficient  facts,  and  should  not  be  sustained  if 
the  facts  pleaded  therein  are  relevant  or  pertinent  to  the  issue,  although 
insufficient  on  demurrer.     Chicago  d;  A.  R'y  Co.  v.  Summers,  615. 

8.  Defendant,  by  Pleading  over  after  Demurrer  Overruled,  Waives 

All  Objections  to  the  ruling  of  the  court  on  the  demurrer.  Tabor  v. 
Merclvants'  Nat,  Bavk,  24L 
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9.  Whebe  Answer  Denies  Assignment  of  Cause  of  Action  to  Plaintiff, 

and  that  he  ia  the  real  part;  iu  interest,  it  ia  error  to  exclude  evidence 
offered  in  support  of  the  issue  so  tendered.     Nanaon  v.  Jacob,  531. 

10.  Writ  of  Error  Brings  up  Whole  Record,  and  though  the  judgment 
below  were  on  a  demurrer  to  evidence,  advantage  may  be  taken  of  a 
fatal  defect  in  the  declaration.    Jones  v.  Old  Dominion  Cotton  Mills,  92. 

11.  Every  Presumption  is  in  Favor  of  Correctness  and  Regularity  of 
Proceedings  of  courts  of  general  jurisdiction,  and  error  cannot  be 
presumed.  Bills  of  exceptions  should  therefore  state  affirmatively  that 
they  contain  "all  the  evidence "  submitted  to  the  trial  court.  Aspinwall 
V.  Snlin,  25S. 

12.  Usual  Practice  of  Appellate  Courts  is  to  Consider  Whole  Rec- 
ord, and  pass  upon  errors  in  the  order  in  which  they  were  committed, 
and  generally  to  reverse  the  judgment  for  any  material  error,  not  waived, 
without  looking  into  the  subsequent  croceedings.  Jones  v.  Old  Dominion 
Cotton  Mills,  92. 

13.  Where  Right  Verdict  is  Set  Aside,  Appellate  Court  will  Restore 
It  and  enter  judgment  thereon,  and  will  reverse  a  subsequent  judgment 
that  is  inconsistent  with  the  previous  right  verdict.  But  if  the  subse- 
quent judgment  be  consistent  therewith,  it  will  be  affirmed.  Yet  if  the 
plaintiff  was  entitled  to  a  judgment  on  the  first  verdict  set  aside  on  the 
defendant's  motion,  he  is  entitled  to  a  judgment  on  the  last  verdict, 
where  both  arrived  at  the  same  result,  the  only  difference  being  that  the 
last  verdict  found  a  larger  amount  of  damages  in  the  plaintiff  'a  favor.   Id. 

14.  Practice  —  Judgment  on  Last  Verdict. — The  plaintiff  had  two  ver- 
dicts in  succession,  iu  his  favor,  for  damages  for  an  injury  sustained 
through  the  negligence  of  the  defendant.  Each  verdict  was,  in  its  turn, 
set  aside  on  the  defendant's  motion.  A  third  verdict  was  rendered  in 
favor  of  the  plaintiff,  giving  a  larger  amount  of  damages,  subject,  how- 
ever, to  the  defendant's  demurrer  to  the  evidence,  which  the  court  below 
erroneously  sustained.  Held,  that  the  plaintiff  was  entitled  to  judg- 
ment on  the  last  verdict.     Id. 

16  Rule  of  Appellate  Court  where  there  have  been  Two  Trials  of  a 
case  in  the  lower  court  is,  to  look  only  to  the  proceedings  on  the  first 
trial,  and  if  it  discovers  that  the  trial  court  erred  in  setting  aside  the 
verdict  on  that  trial,  to  set  aside  all  proceedings  subsequent  to  such 
verdict,  and  enter  judgment  thereon.     Muse  v.  Stem,  77. 

16.  Where  Evidence  is  Conflicting,  and  Involves  Credibility  of  Wit- 
nesse.'<,  and  the  trial  court  sets  aside  the  verdict  and  certifies  the  evi* 
dence,  the  appellate  court  will  look  to  the  whole  evidence  and  sustain 
the  verdict,  unless  there  has  been  a  plain  deviation  from  right  and  justice, 
and  the  verdict  is  against  the  law  or  the  evidence,  or  without  evidence. 
Id. 

17.  Court  cannot  Dictate  Order  in  Which  Party  shall  Put  in  his 
Evxuencb  as  to  a  question  of  fact.     Levna  v.  Schwenn,  511. 

18.  Discretion  of  Trial  Court  in  Regulating  Conduct  of  Counsel  in 
Argument  will  not  ordinarily,  in  civil  cases,  be  interfered  with  by  the  ap- 
pellate court,  unless  counsel  is  permitted,  against  objections,  to  make  or 
persevere  in  improper  remarks.  In  the  absence  of  timely  objection  and 
exception  to  such  remarks,  they  will  be  deemed  to  have  been  waived. 
Sidekum  v.   Wabash  etc.  Ji'y  Co. ,  549. 

See  Criminal  Law;  Corporations;  Estoppel;  Mobtoagbs;  Office  akd 
CERS;  Railroads. 
▲m.  8t.  Rep.,  Vol.  III.  —61 
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PRESCRIPTION. 

Right  AoginBED  bt  Prescription  is  onlt  Commensoratk  with  Rioht 
Enjoyed.  The  extent  of  the  enjoyment  measares  the  extent  of  th« 
right.  The  right  gained  by  prescription  is  always  confined  to  the  right 
as  exercised  for  the  full  period  of  time  required  by  the  statute.  Boynton 
r.  Longley,  781. 

PROCESS. 

liiUOB  AKD  Want  of  Probable  Cause  must  Conjoin  to  render  action- 
able the  misuse  or  abuse  of  legal  process  in  the  common-law  or  ordinary 
remedies.     Eslava  v.  Jones,  699. 

POWERS. 
See  Agency. 

PROFIT  A  PRENDRE. 
See  Easements;  Injunctions. 

RAILROADS. 

1.  Pkocsedinq  to  Enforce  Payment  of  Judgment  for  Animals  Killed  ob 

Injured  by  Railroad  Company,  under  section  4030,  Indiana  Revised 
Statutes  of  1881,  is  an  original  proceeding  to  be  instituted  only  in  the 
circuit  court  of  the  proper  county,  the  decision  in  which  is  a  final 
judgment,  from  which  an  appeal  will  lie  to  the  supreme  court,  without  re- 
gard to  the  amount  of  the  original  judgment  sought  to  be  enforced.  Chi- 
cago etc.  Ry  Co.  V.  Summers,  615. 

2.  Complaint  is  Sufficient  on  Debiurrer,  although,  it  seems,  a  motion  to 

make  it  more  certain  and  specific  would  be  granted,  where,  in  a  proceed- 
ing under  section  4030,  Indiana  Revised  Statutes  of  1881,  to  enforce  pay- 
ment of  a  judgment  for  animals  killed  and  injured  by  a  railroad  com- 
pany, it  alleges  that  the  "judgment  was  upon  a  complaint  for  stock 
killed  and  injured  by  said  railway  company,"  without  showing  that  the 
stock  were  killed  by  the  "cars,  locomotives,  or  other  carriages"  of  the 
company  as  mentioned  in  the  statute.     Id. 

"8.  Pleading  Required  to  be  Filed  by  Plaintiff  in  Proceeding  to  En- 
force Payment  of  Judgment  for  animals  killed  or  injured  by  a  rail- 
road company,  under  section  4030,  Indiana  Revised  Statutes  of  1881, 
although  called  in  the  statute  a  "motion,"  may  be  demurred  to  or  an- 
Bwered  as  in  other  civil  cases.     Id. 

4.  Rights  of  Traveler  and  of  Railroad  Company  upon  Highway  Cross- 
ing ARE  Equal,  in  a  sense;  but  the  right  of  the  company  is  superior  in 
respect  to  the  priority  of  passage.     Ohio  «t  M.  R'y  Co.  v.  Walker,  638. 

■S.  Railroad  Company  is  not  Bound  to  Being  Train  to  Stop,  or  to 
Slacken  its  Speed,  when  a  person  is  seen  crossing,  or  about  to  cross, 
the  track  at  its  intersection  with  a  highway,  but  may  presume  that  such 
person  will  take  all  proper  precautions  to  avoid  injury.     Id. 

4.  BviDENOE  that  Brakemen  ON  Railroad  Trains  are  in  Habit  of  Eject- 
ing FROM  Train  Tramps  who  refuse  to  pay  their  fare,  is  admissible  to 
prove  that  it  is  within  the  line  of  a  brakeman's  duty  to  eject  a  person 
for  the  non-payment  of  bis  fare.  St.  Louis,  I.  M.,<b  8.  R'y  v.  Hendrickt, 
220. 

7.  Evidence  of  Defect  in  Railroad  Track  must  be  Confined  to  Time  of 
Casualty,  of  which  it  is  alleged  to  have  been  the  cause,  or  to  ptoof  of 
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such  a  state  of  facts,  so  shortly  before  or  after  it,  as  will  induce  a  reason* 
able  presumption  that  the  condition  was  nnchanged.     The  jnry  cannot, 
without  proof,  infer  the  existence  of  the  defect.     LiUle  Rock  and  Fort 
Smith  R'y  Co.  v.  Eubanks,  245. 
See  Common  Cabriebs:  Eminent  Domain;  Equity,  6;  Negliqkncb. 

RAPE. 
See  Criminai.  Law,  95-98. 

RECEIVERS. 
Receivkr  of  Insolvent  Corporation  Appointed  in  New  Jersst  to 
Administer  Assets  there  has  No  Power  to  transfer  to  a  foreign 
jurisdiction  any  question  touching  the  appropriation  and  distribution 
of  such  assets.  He  cannot  thus  deprive  the  court  which  appointed  him 
of  its  authority  over  him  and  over  the  fund  which  he  holds  as  its  officer. 
Reynolds  v.  Stockton,  305. 

RECORDS. 
That  Records  of  Court  should  be  Signed  bt  Judge  is  not  EssentiaIi 
to  their  validity,  in  Missouri.     Fontaine  v.  Hudson,  515. 

REFEREES. 
See  ArroRNETs  at  Law,  2. 

REGISTRATION. 
See  Mortgages. 

REMAINDERS. 
Se«  Husband  and  Wifb,  1. 

REPLEVIN. 
See  Sales,  1. 

RESCISSION. 
See  Contracts. 

SALES. 

1.  Delivery  Sufficient  to  Complete  Sale. — Where  agent  of  purchaser 

buys  wheat  stored  in  a  warehouse,  and  orders  it  delivered  on  cars,  and 
it  is  removed  from  the  warehouse  and  put  in  the  cars  by  rightful  act 
duly  authorized,  after  which  the  cars  are  side-tracked  awaiting  trans- 
portation, this  is  sufficient  delivery  to  the  purchaser  to  exempt  the 
wheat  from  liability  to  seizure  under  a  writ  of  replevin  at  the  instance 
of  a  third  party  who  claims  title  to  it.     Allen  v.  Agee,  206. 

2.  It  13  Buyer's  Own  Fault  if  He  is  so  Negligent  as  not  to  ascertain  the 

right  of  the  vendor  to  sell,  and  he  cannot  successfully  invoke  his  bona 
.fides  to  protect  himself  from  liability  to  the  true  owner,  who  can  only 
be  divested  of  his  rights  or  title  to  his  property  by  his  own  act,  or  by  op- 
eration of  law.  Every  one  is  bound  at  his  peril  to  ascertain  in  whom  the 
real  title  is  vested,  and  no  matter  how  much  diligence  he  may  exert  to 
that  end,  he  must  abide  by  the  consequences  of  any  mistake.  Velsian 
r.  Lewis,  184. 
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5.  Mere  Possessio:*  of  Another's  Property  a£Pords  no  evidence  that  the 

person  having  possession  }ias  power  to  sell,  and  he  who  purchases  or 
intermeddles  with  it  must  see  that  ho  is  protected  by  the  authority  of 
one  who  has  power  to  sell.  Id. 
4.  Possession  Taken  under  Purchase  from  one  without  title,  and  who  has 
himself  been  guilty  of  conversion  in  disposing  of  the  goods,  is  possession 
unauthorized  and  wrongful  at  its  inception,  and  which  the  absence  of 
evil  intent  in  the  purchaser  cannot  make  rightful  or  lawful.     Id. 

6.  On  Question  of  Soundness  of  Horse,  it  is  relevant  and  competent  to  prove 

what  kind  of  and  how  much  work  was  done  by  the  animal  while  in  the 
purchaser's  hands.  Whitworth  v.  Thomas,  725. 
8.  Seller  of  Horse  Who  Represents  Him  to  be  Sound,  knowing  him  to 
be  unsound,  and  thereby  misleading  the  purchaser,  who  is  unable  to  dis- 
cover the  defect  by  ordinary  observation,  perpetrates  a  fraud  which  will 
entitle  the  purchaser  to  rescind  on  demand  made  within  a  reasonable 
time  after  the  discovery  of  the  fraud.     Id. 

See  Agency;  Bona  Fide  Purchasers;  Trover. 

SCHOOLS. 

1.  Teacher's  Eight  to  Chastise  Pupil  is  Restricted  to  the  limits  of  hia 

jurisdiction  and  responsibility  as  a  teacher,  and  is  not  a  general  right, 
like  that  possessed  by  a  parent.      Van  Vactor  v.  State,  645. 

2.  Teacher  may  Exaci   Compliance  with  All  Reasonable  Commands 

within  the  limits  of  his  jurisdiction,  and  may,  in  a  kind  and  reasonable 
spirit,  inflict  corporal  punishment  upon  a  pupil  for  disobedience.     Id. 

8.  Punishment  Inflicted  by  Teacher  upon  Pupil  should  not  be  Cruel 
OR  Excessive,  and  ought  always  to  be  apportioned  to  the  gravity  of  the 
oflfense,  and  within  the  bounds  of  moderation;  but  when  complaint  is  made, 
the  calm  and  honest  judgment  of  the  teacher  as  to  what  the  situation 
required  should  have  weight,  and  the  reasonableness  of  the  punishment 
determined  by  the  varying  circumstances  of  the  particular  case.     Id. 

4.  Intent  Necessary  to  Support  Charge  of  Assault  and  Battery,  in  Cass 
OF  Chastisement  of  Pupil  by  Teacher,  may  be  inferred  from  the  un- 
reasonableness of  the  method  adopted,  or  the  excess  of  force  employed, 
but  the  burden  of  proving  such  unreasonableness  or  excess  is  upon  the 
state.     Id. 

6.  Teacher  has  Presumption  of  having  done  his  Duty,  in  support  of  his 
defense,  in  addition  to  the  general  presumption  of  his  innocence,  in  a 
prosecution  against  him  for  assault  and  battery  in  inflicting  corporal  pun- 
ishment upon  a  pupil.     Id. 

6.  Legitimate  Object  of  Chastisement  of  Pupil  by  Teacher  is  to  Inflictt 

Punishment  by  the  pain  which  it  causes,  as  well  as  the  degradation  which 
it  implies;  and  it  does  not  follow  that  a  chastisement  was  cruel  or  op- 
pressive because  pain  was  produced  or  abrasion  of  the  skin  resulted  from 
a  switch  used  by  the  teacher.     Id. 

7.  Character  of  Chastisement  of  Pupil  by  Teacher,  with  Reference  to 

Any  Alleged  Cruelty  or  Excess,  must  be  Determined,  when  a 
proper  weapon  has  been  used,  by  the  nature  of  the  ofl'ense,  the  age,  physi- 
cal and  mental  condition,  as  well  as  the  personal  attributes  of  the  pupil, 
•nd  the  deportment  of  the  teacher.     Id. 

'  SEQUESTRATION. 

See  Jurisdiction,  5. 
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servitudes. 

See  Watebs. 

SET-OFF. 
In  Statotort  Action  Ck)RBE3FONDiNO  to  Detinxtb,  there  can  be  no  aet-off 
or  recoupment  of  damages.     Whitworth  v.  Thomas,  125. 

SHERIFFS. 
See  Executions. 

SPECIFIC  PERFORMANCE. 

1.  CotJBTs  OF  Equity  will  Decline  Jurisdiction  to  Decree  Specifio 

Perforbiance  of  CoNTRAcrr  for  Personal  Services  involving  the  exer- 
cise of  special  skill,  judgment,  and  discretion,  continuous  in  their  nature, 
and  running  through  an  indefinite  period  of  time;  and  injunctions  to 
prevent  the  breach  of  such  contracts  are  granted  with  great  caution  by 
the  courts,  although  the  remedy  by  damages  at  law  may  be  inadequate. 
Iron  Age  P.  Co.  v.  Western  Union  Tel.  Co.,  758. 

2.  Contracts,  in  Order  to  be  Enforced  by  Specific  Performance,  must 

be  mutual  in  obligation  as  well  as  in  remedy.  The  rule  is,  that  equity 
will  not  enforce  the  performance  of  continuous  duties,  involving  per- 
sonal labor  and  care  of  a  particular  kind,  which  the  court  cannot  super- 
intend.    Id. 

3.  Bill  in  Equity  in  Nature  of  Specific  Performance  is  Demurrable 

FOR  Uncertainty  and  indefiniteness,  where,  seeking  by  the  auxiliary 
force  of  an  injunction,  to  prevent  the  breach  of  an  alleged  contract  for 
personal  services,  it  does  not  allege  when  nor  where  the  contract  was 
made,  nor  where  to  be  performed,  nor  the  consideration  agreed  to  be 
paid,  and  fails  to  give  the  name  of  the  defendant's  agent  by  whom  the 
contract  was  alleged  to  have  been  made.     Id. 

STATUTES. 

1.  Statutes  will  be  Construed  so  a,s  to  Effect  Purposes  for  which  they 

were  enacted,  and  if  necessary  to  that  end,  they  will  be  held  to  be  retro- 
active, although  they  do  not  in  terms  so  direct,  unless  this  would  result 
in  the  impairment  of  some  vested  right  or  the  violation  of  some  constitu- 
tional guaranty.     Connecticut  M.  L.  I.  Co.  v.  Talbot,  655. 

2.  In  Construing  Statutes,  Courts,  in  Order  to  Ascertain  the  intention 

of  the  legislature,  will  judicially  notice  such  contemporaneous  history  aa 
led  to  and  probably  induced  the  passage  of  the  laws.     Id. 
See  Constitutional  Law. 

STATUTE  OF  LIMITATIONS. 

1.  Lbqal  Maxim,   "Lapse  of  Time  does  not  Bar  the  Right  of  thb 

State,"  applies  only  in  favor  of  the  sovereign  power,  and  has  no  appli- 
cation to  municipal  corporations  deriving  their  powers  from  the  sover- 
eign. Therefore,  the  statute  of  limitatioiui  runs  for  or  against  school 
districts  or  other  municipal  corporations  as  it  does  for  or  against  indi- 
viduals.    May  V.  School  District,  266. 

2.  Presumption  of  Payment  of  Debt  from  Lapse  of  Time  biay  be  Oteb- 

COMB  by  other  facts  and  circumstances,  for  such  presumption  is  rebut- 
table.    Lewis  V.  Schwenn,  511. 
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3.  Question  of  Presumption  or  Payment  from  Lapse  of  Time  is  One  ot 

Fact  and  Law,  and  cannot  be  determined  by  the  court  until  all  the  evi- 
dence upon  the  point  is  before  it.     Id. 

4.  Ten  Years'  Statute  of  Limitations  with  Respect  to  Personal  Ac- 

tions Applies  to  Note  secured  by  mortgage,  so  as  to  prevent  any  judg- 
ment over,  but  as  to  the  mortgage  itself,  and  relief  thereon,  the  ten 
years'  statute  with  respect  to  real  actions  must  be  resorted  to.     Id. 

6.  Deed  op  Trust  or  Mortgage  may  be  Enforced  against  Land  by  trus- 
tee's sale  or  foreclosure,  although  the  note  or  bond  secured  thereby  may 
be  barred  so  that  no  action  can  be  maintained  thereon.     Id. 

6.  Jurisdiction.  —  Proceedings  in  an  attachment  in  equity  were  instituted 
in  a  Virginia  court,  in  July,  18G1,  against  a  non-resident  debtor  in  the 
state  of  New  York,  and  a  garnishee  resident  in  Virginia.  Service  of 
process  was  made  on  the  latter,  and  an  order  of  publication  was  made 
against  the  former.  The  subject  of  suit  was  within  the  five  years'  limi- 
tation of  the  Virginia  statute.  The  non-resident  debtor  in  New  York 
was  brought  into  the  case  by  amended  bill,  in  December,  1879,  and  in- 
terposed the  plea  of  the  statute  of  limitations.  Held,  —  1.  That  the  pro- 
ceedings against  him  under  the  order  of  publication,  being  void,  did  not 
suspend  the  running  of  the  statute;  2.  That  the  defendant  being  a  citi- 
zen and  resident  of  New  York,  the  case  was  not  within  the  saving  clause 
of  the  statute  (Va.  Code  1873,  c.  146,  sec.  20),  which  applies  to  a  debtor 
"who  had  before  resided  in  this  state'";  3.  No  defense  having  been 
raised  by  replication  in  the  court  below,  to  the  statute  of  limitations,  it 
is  too  late  to  make  it  for  the  first  time  in  the  appellate  court.  Dorr  v. 
Sohr,  106. 

See  Adverse  Possession,  1,  2;  Presobiftiov. 

SUBROGATION. 
See  Insurance,  1. 

SURETYSHIP. 

1.  When  County  Treasurer  Receives  Moneys  in  his  Official  Capacity, 

AS  County  Taxes,  He  and  his  Sureties  are  Estopped  to  Deny 
that  they  are  the  moneys  of  the  county,  for  the  lawful  disbursement  of 
which  he  is  responsible  on  his  oflScial  bond,  whatever  the  character  of 
the  papers  given  by  him  to  the  collector  as  representing  the  amounts  so 
received.     Coleman  v.  Pike  Co.,  746. 

2.  While  Books  and  Entries  Made  by  County  Treasurer,  or  his  Agent, 

ARE  Prima  Facie  evidence  against  him  and  his  sureties,  yet  entries  made 
by  the  agent  after  the  termination  of  his  agency  by  the  death  of  the 
treasurer  are  not  binding  on  him  or  his  sureties,  and  are  not  admissible 
in  evidence  against  them.     Id. 

8.  In  Action  against  Sureties  on  Official  Bond  of  Deceased  County 
Treasurer,  seeking  to  charge  them  with  a  default  of  their  principal, 
the  tax  collector,  and  the  probate  judge  who  acted  as  the  agent  of  the 
treasurer  in  attending  to  his  official  duties,  may  each  testify  to  their 
transactions  with  him.     Id. 

4.  Receipt  in  Form  of  I  O  U,  Given  by  County  Treasurer  to  Tax 
Collector,  is  Admissible  as  evidence  against  the  sureties  of  the  treas- 
urer, since  deceased,  and  it  is  competent  to  show,  by  parol  evidence, 
that  the  instrument  was  intended  as  a  receipt  for  so  much  of  the  couutv 
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tax,  to  be  accounted  for  in  a  settlement  with  the  collector  at  the  end  of 
the  month.     Id 

See  Guardian  and  Wabd. 

TAXATION.- 
See  Ejectmknt,  3. 

TENDER. 
Lkgal  Effect  of  Plea  of  Tender  is  an  irrebatable  presumption  of  in- 
debtedness to  the  extent  of  the  tender;  and  when  it  is  brought  into  courts 
that  amount  is  considered  as  stricken  from  the  complaint;  and  if  more  i» 
claimed,  plaintiff  proceeds  for  the  excess  of  his  demand  above  the  tender 
only.    Swpply  Ditch  Co.  v.  Elliott,  586. 

TORTS. 
See  Trover. 

TROVER. 

1.  Mere  Bailee,  whether  Common  Carrier  or  Otherwise,  is  not  Gthltt 

OF  Conversion,  though  he  receive  property  from  one  not  rightfully  en- 
titled to  possession,  and,  acting  as  a  mere  conduit,  deliver  it  in  pursu- 
ance of  the  bailment,  if  this  be  done  before  he  has  notice  of  the  rights  of 
the  real  owner.  But  if  he  has  such  notice,  his  status  is  altered,  and  ha 
delivers  possession  at  his  peril.     Naruson  v.  Jacob,  531. 

2.  Section  1018,  Revised  Statutes  of  Missouri,  does  not  Apply  to  Ac- 

tions OF  Trover  and  Conversion,  nor  was  it  intended  to  apply  to  com- 
mon carriers.     Id. 
8.  At  Common  Law,  Conversion  is  Tort  committed  by  a  person  who  deal» 
with  chattels  not  belonging  to  him,  in  a  manner  inconsistent  with  the 
rights  of  the  lawful  owner.      Velsinn  v.  Lewis,  184. 

4.  Taking  Possession  of  Personal  Property  under  contract  of  purchase  i» 

an  act  based  on  the  assumption  of  ownership,  or  a  right  of  dominion  over 
the  thing  converted,  where  the  vendor  is  without  title,  and  though  with- 
out evil  intent,  is  a  conversion  for  which  trover  lies  without  previous 
demand.     Id. 

5.  Intent  with  Which  Wrongful  Act  is  Done  on  the  part  of  party  is  not 

an  essential  element  of  conversion,  but  it  is  enough  that  the  true  owner 
has  been  deprived  of  his  property  by  the  unauthorized  act  of  some  one 
who  assumes  dominion  or  control  over  it.     Id. 

6.  Conversion  may  Consist  Simply  of  Purchase,  even  by  an  innocent  party^ 

of  goods  or  chattels  from  one  who  has  been  guilty  of  conversion  in  dis" 
posing  of  them,  where  the  buyer  takes  them  into  his  possession  or 
custody;  and  as  trover  and  replevin  are  concurrent  remedies  whenever 
the  taking  is  wrongful,  any  case  in  which  replevin  will  lie  without  demand 
will  support  trover.     Id. 

7.  Pxtrchasing  Personal  Property  from  One  Who  has  No  Right  to  sell, 

and  holding  it  to  the  buyer's  use,  is  a  conversion,  for  which  trover  or 
replevin  will  lie  without  previous  demand  or  refusal.     Id. 

8.  It  is  only  where  One  Obtains  Possession  of  property  lawfully  that 

demand  is  necessary  to  support  replevin  or  trover.     Id. 

9.  Where  Party  Selling  Wheat  in  Warehouse  has  no  indicia  of  owner- 

ship or  power  to  sell,  or  the  warehouseman  no  authority  to  deliver,  so 
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that  neither  title  is  conferred,  nor  lawfal  possession  given  or  taken,  the 
owner  may  assert  his  title  and  right  to  immediate  possession  as  against 
the  purchaser,  however  innocent  of  evil  intent,  by  suit  in  trover,  with- 
ont  previous  demand.    Id. 

TRUSTS. 
See  Chabitable  Usbs;  Wills,  2. 

UNINCORPORATED  SOCIETIES. 
See  Corporations,  39-41. 

VENDOR  AND  VENDEE. 

1.  In  Actions  on  Covenants  against  Encumbrances,  Plaintiff  is  En- 

titled to  the  actual  damage  sustained  by  the  breach  of  the  covenant. 
If  evicted,  and  there  is  a  total  failure  of  consideration,  he  will  recover 
the  value  of  the  land  at  the  time  of  eviction,  if  he  has  paid  the  purchase- 
money.  If  the  purchase-money  has  been  partly  paid,  he  will  recover  the 
amount  with  interest,  not  exceeding  the  value  of  the  land.  The  con- 
sideration having  been  paid,  if  the  purchaser  removes  the  encumbrance, 
the  damages  are  the  amount  paid  for  that  purpose,  not  exceeding  the 
value  of  the  land.  But  if  the  purchaser  has  paid  nothing  towards  the  re- 
moval of  the  encumbrance,  and  is  not  evicted,  he  will  recover  only  nomi  • 
nal  damages.    Beecher  v.  Baldvnn,  67. 

2.  Covenant  of  Warranty,  Nominal  Damages  for  Breach  of.  —  The  de- 

fendants owned  land  which  was  heavily  mortgaged  to  Yale  College. 
They  sold  a  part  of  it,  subject  to  the  mortgage,  to  the  plaintiff,  it  being 
understood  that  the  mortgage  was  to  be  removed,  so  as  to  give  the  plain- 
tiff a  clean  title.  The  plaintiff  paid  a  small  part  of  the  purchase-money, 
received  a  warranty  deed,  with  a  covenant  against  encumbrances,  and 
gave  notes  and  a  mortgage  back  for  the  balance  of  the  purchase-money, 
the  college  agreeing  to  quitclaim  its  interest  in  the  premises  to  the 
plaintiff  in  consideration  that  the  purchase-money,  when  paid,  be  ap- 
plied to  the  payment  of  its  mortgage.  The  plaintiff  failed  to  pay  the 
notes,  and  the  college  foreclosed  its  mortgage  and  evicted  the  plaintiffl 
At  this  time  the  property  had  depreciated  in  value,  and  was  worth  much 
less  than  the  unpaid  portion  of  the  purchase-money.  In  this  action  by 
the  plaintiff  on  the  covenants  of  warranty  and  against  encumbrances, 
held,  that  the  plaintiff  was  entitled  to  recover  at  most  but  nominal 
damages,  but  as  the  defendants  had  pleaded  a  set-off  of  the  notes  given 
for  the  purchase-money,  there  could  be  no  recovery  on  the  part  of  the 
plaintiff.     Id. 

8.  In  Action  for  Breach  of  Covenant  of  Warrants'  in  Deed,  Notes 
Given  fob  Purchase-money  CoNSTrroTE  a  proper  equitable  set-off, 
which  may  be  pleaded  as  such,  although  the  notes,  as  an  independent 
cause  of  action,  are  barred  by  the  statute  of  limitations.     Id. 

i.  Vendor's  Lien  —  Title  Made  in  Name  of  Third  Person.  —  Where  the 
purchaser  of  land  gives  his  note  for  the  unpaid  balance  of  purchase- 
money,  but  at  his  request  the  legal  title  is  made  to  a  third  person,  the 
vendor's  lien  for  the  unpaid  purchase-money  attaches,  without  any  spe- 
cial agreement  for  its  retention,  and  follows  the  land  in  the  hands  of 
such  grantee.     Crampton  v.  Prince,  718. 

&  Burden  of  Pbovino  Waiver  of  Vendor's  Lixn,  m  between  vendor  and 
purchaser,  is  cast  on  the  latter.    Id. 
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6.  Entobcsmbkt  or  Vbnix>r's  Liex  —  Covbbtubk  as  a  DsrsMSK.  —  Where  a 

married  woman  pnrchaaea  land  through  the  agency  of  her  hasbaud,  who, 
in  her  name  and  by  her  authority,  executes  a  promiasory  note  for  the  un- 
paid balance  of  purchase-money,  her  coverture  is  no  defense  to  a  Buit  in 
equity  to  enforce  a  vendor's  lien  on  the  land,  but  is  a  defense  to  an 
action  against  her  at  law  on  the  note.     Id. 

7.  Purchaser  cannot  Claim  Abatement  of  Pcbchask-honst  because  ov 

Deficienct  of  a  few  feet  less  in  depth  than  stated  in  the  deed,  it  ap- 
pearing that  the  lot  was  sold  in  gross,  that  no  representations  were  mada 
as  to  its  area,  and  that  the  boundaries  were  patent  to  ordinary  observa- 
tion and  well  known  to  the  purchaser.     Id. 

VERDICT. 
Seo  JuBT  AND  Jurors;  New  Trial;  Pleadino  and  FBAonoc 

VOLUNTARY  ASSOCIATIONS. 
See  Corporations,  39-41. 

WAREHOUSEMAN. 
It  is  Dutt  of  Warehouseman  not  to  DELivTai  Goods  or  grain  deposited 
to  any  other  person  than  the  depositor,  except  on  his  order,  or  by  his 
consent  or  authority.      Velaian  v.  Lewis,  184. 
See  Sales,  1;  Trover,  9. 

WATERS. 

1.  Title  of  Riparian  Owner  of  Land  on  River  Extends  to  the  middle  of 

the  stream  if  it  is  non-navigable,  and  to  the  line  of  high  water  if 
navigable.     Welles  v.  BaHey,  48. 

2.  Riparian  Owner  Takes  All  Accretions  from  the  gradual  change  of  a 

river-bed;  and  this  principle  applies  where  land,  though  not  originally 
riparian,  becomes  so  when  the  river  reaches  it  by  gradually  washing  away 
aD  the  intervening  land.  The  remoter  land  then  becomes  riparian  as 
much  as  if  it  had  been  originally  such,  and  all  the  incidents  of  riparia^ 
land  attach  thereto.     Id. 

3.  When  Portion  of  Riparian  Land  is  Washed  Away  by  Stream,  ripa- 

rian owner  becomes  entitled  to  the  land  under  the  water  so  far  as  the 
center  of  the  stream,  if  non-navigable,  without  reference  to  the  original 
limit  of  his  land  or  to  his  upland  lines.  He  takes  whatever  front  upon 
the  stream  its  change  of  bed  gives  him,  and  by  lines  that  run  from 
the  termini  of  his  upland  lines  at  right  angles  to  the  center  line  of  the 
stream;  and  the  same  rule  applies  in  the  case  of  navigable  waters,  the 
lines  to  low-water  mark  being  extended  on  the  same  principle.     Id. 

4.  Application,  in  Circumstances  Somewhat  Peculiar,  of  the  principle 

of  accretion  and  reliction,  growing  out  of  changes  in  the  bed  of  the  Con- 
necticut River.  Id. 
6.  RiPARLAN  Proprietors  All  have  Right,  at  Common  Law,  to  Reason- 
able Use  of  Waters  of  Stream  running  tlirough  their  respective 
lands  for  the  purpose  of  irrigation;  but  what  is  a  reasonable  use  must  be 
determined  in  each  case  with  reference  to  the  size  of  the  stream,  the 
velocity  of  the  water,  the  character  of  the  soil,  the  number  of  proprie- 
tors, the  amount  of  water  needed  to  irrigate,  and  a  variety  of  other  cir- 
cumstances and  conditions  surroundinw  each  particular  case,  the  tro* 
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test  in  all  cases  being  whether  the  use  is  of  each  a  character  as  to  ma< 
teiially  affect  the  equally  beneficial  use  of  the  waters  of  the  stream  by 
the  other  proprietors.     Jones  v.  Adams,  788. 

6.  Riparian  Proprietors  have  not  Kioht,  at  Common  Law,  to  Abso- 

lutely Divert  Ant  Portion  op  Water  away  from  the  stream,  nor 
to  any  definite  quantity  for  the  purpose  of  irrigation,  but  each  has  the 
right  to  a  reasonable  use  of  the  water,  determined  by  the  particular  facts 
and  circumstances  as  revealed  by  the  evidence.     Id. 

7.  CoMMON-LAw  Doctrines,  Declaratory  op  Rights  op  Riparian  Proprie- 

tors RESPECTiNO  Use  op  RaNNiNG  Waters,  were  held  to  be  inap- 
plicable, or  applicable  only  to  a  very  limited  extent,  to  the  wants  and 
necessities  of  the  people  in  all  the  Pacific  Coast  states  and  territories, 
prior  to  the  act  of  Congress  of  July  26,  1866,  and  prior  appropriation 
was  held  to  give  the  better  right  to  the  use  of  the  waters  to  the  extent, 
in  quantity  and  quality,  necessary  for  the  uses  to  which  they  were  ap- 
plied.    Id. 

8.  Act  of  Congress  op  July  26,  1866,  Confirmed  to  Owners  of  Water 

Rights  in  Public  Lands  op  United  States  the  same  rights  which 
they  held  under  the  local  customs,  laws,  and  decisions  of  the  courts 
prior  to  its  enactment,  and  did  not  introduce,  and  was  not  intended  to 
introduce,  any  new  system,  or  to  evince  any  new  or  different  policy 
upon  the  part  of  the  general  government,  but  recognized,  sanctioned, 
protected,  and  confirmed  the  system  already  established  by  the  customs, 
laws,  and  decisions  of  courts,  and  provided  for  its  continuance.  Id. 
0.  Colorado  Constitution  Dedicates  All  Unappbopriated  Water  in  the 
natural  streams  of  the  state  to  the  use  of  the  people,  the  ownership  being 
in  the  public,  and  it  guarantees  the  right  of  division  and  appropriation 
for  beneficial  purposes.     Wheeler  v.  Northern  Colorado  Irrigation  Co.,  603. 

10.  Colorado  Constitution,  with  Certain  Qualifications,  recognizes  and 
protects  prior  right  of  user  acquired  through  priority  of  appropriation. 
Id. 

11.  Title  to  Water  Appropriated,  save,  perhaps,  the  limited  quantity  actu- 
ally flowing  in  the  consumer's  ditch,  remains  in  the  general  public,  while 
the  paramount  right  to  its  use,  unless  forfeited,  remains  in  the  appropri- 
ator,  under  the  Colorado  constitution.    Id. 

12.  To  Constitute  Legal  Appropriation,  Water  Diverted  must  be  ap- 
plied within  a  reasonable  time  to  a  beneficial  use.     Id. 

13.  Diversion  op  Water  Ripens  into  Valid  Appropriation  only  when  the 
water  is  utilised  by  the  consumer,  though  priority  of  appropriation  may 
date,  proper  diligence  having  been  used,  from  the  commencement  of  the 
canal  or  ditch.     Id. 

14.  Appropriator  does  not  Become  Proprietor  of  water  diverted,  though 
he  acquires  certain  peculiar  rights  therein;  the  public  are  still  entitled 
to  its  use  upon  paying  reasonable  compensation  therefor.    Id. 

16.  Under  Colorado  Constitution,  One  Transporting  for  Hire  Water 
owned  by  the  public  to  those  entitled  to  its  use  is  a  quasi  public  servant 
or  agent,  charged  -with  a  public  duty  or  trust,  and  an  attempt  to  use 
hia  monopoly  for  the  purpose  of  coercing  compliance  with  unreasonable  and 
exorbitant  demands  lays  the  foundation  for  judicial  interference  and 
regulation.     Id. 

16.  Carrier  Transporting  Water  for  Hire  cannot  charge  the  consumer  for 
exercising  hia  constitutional  right  to  use  the  water,  nor  can  it  collect  a 
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part  of  its  aanaal  transportation  charge  in  advance  for  the  remaining 
years  of  ita  corporate  life  as  a  condition  precedent  to  the  use  of  the 
water.  While  it  is  entitled  to  reasonable  compensation,  such  charge  ia 
illegal,  unreasonable,  and  oppressive.     Id. 

17.  Wateb  Discharged  fbom  Artificial  into  Natural  CHAimEL,  as  a 
matter  of  convenience,  and  without  any  intention  to  reclaim  it,  is 
abandoned,  and  becomes  a  part  of  the  natural  stream,  and  subject  to 
the  same  rights  as  the  water  naturally  flowing  therein.  Hehuh  v.  Sweeny, 
888. 

18.  Surface  Water  may  be  Obstructed  in  its  Flow  by  Owner  of  Land 
OVER  Which  It  Flows,  although  the  effect  is  to  set  the  water  back 
upon  adjoining  land  next  above  him;  and  the  case  is  not  affected  by 
the  fact  that  the  obstruction  consists  of  a  tight  board  fence  built  in  part 
on  a  portion  of  the  division  line,  which,  by  the  agreement  of  the  parties, 
was  to  have  been  fenced  by  the  adjoining  owner.  Chadeayrte  v.  Bobihsoti, 
65. 

19.  Phevailino  Doctrine  as  to  Flow  of  Water  Caused  by  Rain,  Snow, 
or  Natural  Drainaqb  is,  that  when  two  tracts  of  land  are  adjacent, 
and  one  is  lower  than  the  other,  the  owner  of  the  upper  tract  has  an 
easement  in  the  lower  land  to  the  extent  of  the  water  naturally  flowing 
from  the  upper  land  to  and  upon  the  lower  tract,  and  any  damage  occa- 
sioned to  the  lower  land  thereby  is  damnum  absque  injuria.  But  this 
doctrine  only  applies  to  waters  which  flow  naturally  from  such  causes. 
The  servitude  of  the  lower  land  cannot  be  augmented  or  made  more 
burdensome  by  the  acts  or  industry  of  man.      Boynton  v.  Longley,  781. 

20.  Upper  Land-owner,  while  having  Undoubted  Bight  to  Make  Rea- 
sonable Use  of  Water  fob  Irrigation,  must  so  use,  manage,  and 
control  it  as  not  to  injure  his  neighbor's  land  by  uhe  discharge  of  the 
waste  water  thereon.  Id. 

21.  Mere  Acquiescence  or  Permission  on  Part  of  Lower  Land-owner  to 
allow  the  flow  of  waste  or  surplus  water  in  such  limited  quantity  as 
did  his  land  no  injury  cannot  be  so  construed  as  to  give  the  upper  land- 
owner a  prescriptive  right  to  increase  the  flow  to  such  an  extent  as  tc 
damage  the  land  of  such  lower  land-owner.     Id. 

22.  Town — Liability  for  Injury  Resulting  from  Obstbuction  of  Stream. 

—  An  act  of  the  legislature  authorized  the  defendant  town  to  deepen, 
etc.,  all  the  streams  and  watercourses  within  the  limits  of  the  town,  at 
such  times  and  in  such  manner  as  the  public  health,  in  the  opinion  of  the 
selectmen,  might  require.  Under  this  authority  the  selectmen,  in  the 
exercise  of  reasonable  care,  straightened  and  deepened  the  channel  of  a 
river  running  through  the  town,  the  work  having  been  planned  and  laid 
out  by  a  competent  engineer  employed  by  them.  Ample  provision  was 
made  for  all  ordinary  floods  in  the  river,  but  an  extraordinary  freshet 
afterwards  occurred,  when  the  ground  was  frozen  and  not  able  to  absorb 
the  water,  and  the  new  channel  being  narrowed  by  the  addition  of  earth 
to  its  banks,  the  water  was  set  back  upon  and  injured  the  property  uf 
the  plaintiff.  Held,  that  the  town  was  not  liable,  although  the  injury 
resulted  from  the  oversight  or  misjudgment  of  the  engineer  in  permit- 
ting the  excavated  earth  to  be  deposited  on  the  banks  of  the  new  chan- 
nel, which  was  no  part  of  the  original  plan,  but  was  done  as  required 
nnder  a  contract,  the  specifications  of  which  were  prepared  by  the  en- 
gineer.    Diamond  Match  Co.  v.  Town  of  New  Haven,  70. 
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WILLS. 

1.  Words  or  Rbcomicbndation,  Rkqubst,  Entbkatt,  Wish,  ob  Ezfmta- 

TiON  AoDRBasED  TO  Lboateb  or  devisee  will  make  him  a  traatee  for  the 
person  or  persons  in  whose  favor  snch  expressions  are  used,  provided 
the  testator  has  pointed  oat  with  sufficient  clearness  and  certainty 
both  the  subject-matter  and  the  objects  of  the  intended  trust.  No  par- 
ticular form  of  expression  is  required  to  create  a  valid  and  binding; 
trust.     Noe  v.  Kern,  544. 

2.  Precatory  Trust  may  be  Attached  to  Property  Devised  to  Another 

Absolutely,  provided  the  intention  to  so  charge  it  appears  from  the 
wiU.     Id. 
>  8.  In  Construing  Will,  Intention  or  Testator  is  to  be  Ascertained,  if 
possible,  and  in  looking  for  the  intention,  the  surrounding  circumstances 
may  be  taken  into  consideration.     Id. 

4.  Advancement  is  Givino,  by  Anticipation,  Whole  or  Part  of  what  it 
is  supposed  a  child  will  be  entitled  to  on  the  death  of  the  party  making 
it  intestate.  The  definition  embraces  the  idea  that  the  party  has  irrevo- 
cably parted  from  his  title  in  the  subject  advanced.  Dame  v.  Lloyd, 
123. 

6.  Testator  can  Dispose  ow  his  Estate  by  Will  as  ErrEcruALLY  as  He 
0OX7LD  BY  Girr  daring  his  life,  and,  if  he  pleases,  may  turn  a  loan  into 
an  advancement,  or,  more  accurately  speaking,  require  that  it  may  be 
tn^ted  as  an  advancement.     Id. 

See  Estates  or  Decedents. 

WITNESSES. 

1.  To  Entttlx  Party  to  Protection  accorded  to  privileged  commnnicaticma, 

they  must  be  made  to  the  counsel,  attorney,  or  solicitor  acting,  for  the 
time  being,  in  the  character  of  legal  adviser,  and  must  be  made  by  the 
client  for  the  purpose  of  professional  advice  or  aid  upon  the  subject  of 
his  rights  and  liabilities.     Caldwell  v.  Davis,  599. 

2.  To  Impeach  a  Witness  by  Proof  that  Another  Witness  would  hot 

Believe  the  Former  on  oath,  the  latter  must  first  testify  that  he 
knows  the  former's  reputation  among  his  neighbors  for  truth  and  ver- 
acity, and  that  such  reputation  is  bad.  The  unwillingness  to  believe 
under  oath  must  result  from  such  bad  reputation.  Hence  the  material 
fact  to  be  proved  is  that  the  reputation  is  bad.     Spies  v.  People,  320. 

3.  Jury  must  Determine  whether  Reputation  op  Witness  for  Truth 

AND  Veracity  is  P>ad,  when  witnesses  of  equal  standing  and  credibility 
give  conflicting  testinony  on  the  subject.    Id. 
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